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(D)     Pleadings* 

I.  ^N  trcfpafs  the  defendant  jufi'ified  as  bailiff  of  J.  S.  to  J^  Br.Trimfe 
X  train  for  rent  arrear^  and  tht  plmnt^  faid^  that  riensarreary  ^1^^\ 
and  a  good  iffue  againft  the  bailiff;  contra  againjl  the  lord  s.  C.  and  . 
himfelf%  note  the  divcrfity.     Br.  Trefpafs,  pi.  206.  cites  ^4  H.  **JJ?*.^* 

^*   5-  plicdjihathc 

is  not  bttiiff;  prift ;  and  there  fee  this  held  to  be  a  ^ood  plea.— —Bat  contra  if  he  fays  thti  be  as  kaU 
l^,  mmd  by  bis  eommatid  took  the  diflrtfs ;  for  command  Suffices  though  he  be  not  bailiC  Br.  Tia« 
Ycrfe  per  $cc*  pi.  147.  cites  14  H.  6.  5. 

2*  Bailiff  ihall  have  every  challenge  to  the  array  and  polls  as 
his  maftcr  Audi  have.  Br.  Baillie,  pi.  29.  cites  9  H.  7.  24t 
per  tot.  cur. 

"  3.  And  may  fay^  that  the  tenements  are  in  another  vUl,  but 
bailiff^&7//  not  ^fclaim  in  the  land,  contra  of  attorney^  and  bailiff 
may  plead  ntifnofmer  cf  his  mafler^  and  the  other  plear  triable  by  the 

Jlfe,     Ibid. 

4.  If  there  arc  two  coparceners  of  a  rentf  and  the  one  difirains 
mnd  avows  for  hinrfelf^  and  jujlifies  as  bailiff  of  his  companion^  it  is 
not  traverfable  that  he  is  not  bailiff.  Br.  Traverfe  per^  &c.  pl« 
118.  cites  15  H.  7.  17. 

5.  In  ajjife,  if  J.  S.  appears  as  bailiff  of  the  tenant,  it  is  not 
traverfable  if  he  be  bailiff  or  not.  Br.  Traverfe  per,  &c.  pi.  345. 
cites  15  H.  7.   17. 

6.  Replevin,  the  defendant  made  cognizance  as  bailiff  to  the  E.  S.  C.  cltei 
of  Bedford,  whereas  in  truth  he  was  not  his  bmliff,  but  took  the  cj,;  V^  b'ut 
diflrefs  again/f  his  will.     It  was  held,  that  the  pifaintiff  cannot  denied  by 
traverfe,  that  he  was  not  his  bailiff,  for  it  is  not  iffuable;  nor  Wm  in  deli- 
can  the  earl  difavow  it,  for  he  is  not  party;  nor  can  the  earl  opllji^nof 
have  an  action  upon  the  cafe,  bccaufe  he  is  not  damniiied;  but  the  court. 
the  party  whofe  cattle  are   taken,  may  bring  an  a£lion  of  tref-  ' '  ^^' 
pafs   for  taking  his  cattle  j   and   if   the   defendant  juftifies  ^s  l»[fch,  ^  ' 
bailiff,  he   may  fay,  de  fon  tort  demefne  abfque  tali  canfay  and  fo  Ann.  C.  B« 
puniih  him.     Cro.  E.  14.  pi.  3.  Pafch.  2;  Eliz.  C.  B.  the  Earl  jj^^ff,.^^ 
ot  Bedford  s  cafe.  y.  p^q^. 

7.  In  trefpafs  the  defendant  jufified   as  bailiff  to   J.  S.     The  ^^^^^^^f^ 
plaintiff  replied,  that  he  took  his  cattle  of  his  own  wrong,  and  good  traverfe 
traverfed  his  being  bailiff.     Anderfon  Ch.  J.  faid,  that  if  one  has  in  tref^ft  5 
caufe  to  diilrain  my  goods,  and  a  f  ranger  of  his  own  wrong  takes  ^rg.  Koli. 
my  goods  not  as  bailiff  or  fervantx.0  the  other,  and  I  bring  tref-  ,  jflxi  Let's 

Vot.  IV.  B  pafs 


1$  oe^ic. 

tdkt  cites  pals  againft  hiin>  he  cannot  excufe  himfelf  by  fathering  his  mi(^ 
S'the*'  '*  demeanors  upon  me  j^-for  once  he  was  a  trefpaffor,  and^is  intent 
porter  fa7s»  vas  manifeft.  But  if  one  diflreins  as  bailiff y  tho*  in  truth  he  is  not 
that  the  ret-  hailiffy  if  he,  in  whoie  right  he  does  it,  docs  afterwards  aiTent  fe 
SitSITis"  *^*  "*  **"  "^^  '^  puniflied  as  a  trefpaffor ;  for  the  aflcnt  (hall 
Ucaufe  if '  havc  relation  to  die  time  cxf  the  diftrcfs  taken,  and  fo  is  the  book 
the  frank,  of  »j  jjcn.  4.  and  to  all  this  Periam  agreed.  And  Anderfon 
^^f^^  held  clearly,  that  the  takmg  in  this  cafe  is  not  good,  to  which 
tfaepUiotiir  Rhodes  agreed.  Godb.  109,  no.  pL  129.  Mich.  28  &  29 
katnooft.     Eliz.  C  B.  Anon. 

lour  to  have 

trefpaif,  be  the  defendant  balliiT  or  not ;  bat  there  it  is  held,  chat  in  avffvnj  fir  rent  aa  btjliflTtoii 

fkvi^r  fuch  tratetfe  js  good»  becaufie  there  waa  ao  trefpafs  done  if  he  was  not  his  bailift'.     And  lb 

the  reportar  (ays  it  is  in  the  principal  cafe  of  Lee  ▼ The  caking  the  bea(ls  of  the  plaintiflTin  the 

ftuktenensent  of  a  ftranger  is  a  core  to  the  plaintiff,  unlefs  he  had  g(K>d  author  tty  from  the  ihraoger  to 
take  them  $  for  it  may  be,  the  ftranger  may  bring  trefpaC;  for  the  damage  done  by  the  bealb»  and 
then  wjuch  way   can  the  plaintiff  aid  himfelf  againil  the  defendant,  uniefs  by  t:.is  tmverfej  idw 

[2]  8.     In  replevin  the  defendant  made  conufance  as  bailiff  to  y.  S* 

S.  ^»  ^'^  Jor  damage  feafafit :  the  plaintiff  ri^/i^^i  that  one  A.  did  pretend 
Ri^m.  Repi  ^^s'^^  ^^  ^^^  ^^^^d  whcre^  &c.  and  that  the  defendant  took  them 
3JO.  in  cafe  in  right  of  the  faid  A.  abique  hoc  that  he  took  them  as  bailiff  to 
c[f"i!ls  P  ^*  *^'  *"^  ^P^"  demurrer  all  the  juftices  held  clearly,  that  the 
1  Sdik.  107!  traverfe  is  g€K)d.  A^d  as  to  a  nutter  which  was  obje^d,  that 
pl.  I.  Ti«.  if  this  traverfe  ihould  be  allowed,  the  meaning  of  the  defeadanl 
F? ^  ^'  d  ^'^  ^  drawn  in  qudliojQ,  they  faid«  that  the  fame  is  oot  any 
Se^avofe  niifchief|  for  fo  it  is  in  other  cafes,  as  in  the  xrafe  of  re- 
liddtobe     caption.    2  Le.  215,  aid.  pi.  274.  Pafch.  29  £!»•  C.  B.  Ful* 

vrelltakai     kr  V.  TrimWcU. 
snd  a  d!^tih' 

#M^<oblenred  between  an  action  of  tref^fi  fuare  tlauhm  frfgttj  and  an  adion  of  trefpafi  fir  tttlang  eattk 
ar  rtflevm'y  in  the  iiril  cafe,  if  the  defendant  juftifies  an  entry  to  the  tlofe  by  command^  «r  at  bai- 
liff to  one  in  whom  he  allcdges  the  freehold  to  be^  tlse  plaintiff  fliali  not  in  his  replication  trarCrle  the 
command  j  becnafe  it  would  admit  tht  truth  of  the  reft  of  the  plea*  via.  that  the  freehold  waa  in  J.  S* 
and  not  in  the  plaintiff,  which  would  be  fafficknc  to  bar  his  aAion,  whether  the  defendant  was  im- 
powered  by  J.  S«  to  enter,  or  not  impowered ;  for  it  is  not  material  that  the  defendant  has  dons 
a  wrong  to  a  ftrangv,  if  it  be  none  to  the  plaintiff;  but  in  the  other  two  cafes,  if  the  defendant  juf- 
ti6es  taking  my  cattle  as  bailiff  to  J.  S.  in  whom  he  lays  a  title  to  take  them,  as  for  diftrefs  or  other 
caufe,  tliere  it  may  be  material  to  travcrib  the  command  or  authority  j  for  tbo*  J.  S.  had  right  to  takfe 
the  cattle,  yet  a  flfanger  who  had  no  authority  from  hl.n  will  be  liable ;  fb  that  both  parts  of  the  de- 
|hndant*s  plea  in  tliis  cafe  muft  be  true,  and  therefore  an  snfwer  to  any  part  is  luflicient ;  fo  in  tref- 
pafs  for  taking  goods.  —  it  Mod.  in.  pl.  8.  Pafch.  6  Ann.  C.  B.  the  S.  C.  adjudged  ac- 
cordinglyi  that  in  leplerin  or  avowry  the  being  bailiff  i^  traverfable  ;  for  otherwife  a  man  might  be 
twice  chaiged )  for  fiippofe  the  lord  brought  trefpafs,  and  the  tenant  pleaded  the  recovery  in  the  le* 
-plevin,  this  fliaU  not  conclude  the  lord  ^  for  ic  would  be  very  mifchievous  that  the  lord  flioQld  be  coa« 
dudedy  and  not  be  able  to  fay  that  he  was  not  his  bailiff,  and  had  no  authority  exprefs  or  implied* 
An  agreement  or  coafent  fvbfequent  will  amount  to  an  authority,  &c.  and  the  whole  court  agreed  that 
it  is  traverfable* 

The  bailiff  p.  In  an  avowry  for  an  amerciametTt  in  a  court  leet  upon  a 
ei'ai  wartant  ^^'»  ^^^  ^^^  making  a  tumbrel  and  (locks,  he  muft  alUdge^  that  the 
from  the  pain  4S  unpaid  to  the  lord^  bccaufe  if  any  other  of  the  vill  has  paid 
ffcward,  the  pain,  the  plaintiff  is  not  diftrainable ;  alfo  he  muft  plead  tht 
fftafn  foran  P^^^^P^  of  the  Jte  ward  for  taking  the  diftrefs,  or  levying  the  pain^ 
amerciament  and  the  extraEl  of  the  courty  which  the  ^bailiff  ought  to  havc  for 
l[f*'^-  ^"  warrant.  Mo.  574.  pl.  789.  Trin.  40  Eliz.  Scroggs  v.  Ste- 
pi.%39?'     venfon. 

Trin.  40  &  41  £lu.  ia  cafeof  SteveiUbD  v.  Scroggs* m     ■        Cio.  £t  SoS*  pl«  xi.  Mich.  4J  ft  4.* 

£1U. 


'Bailment  2 

fiUs,  B*  It*  SteiCBtan  ^.  Scngp,  S.  C.  Mi  Pophan  fiM,  Aat  ifce  <ato>kwC  m  MVff  of  tiit 
aaaar  canatt  diftnin  for  mm  aantxcivmut  by  rmSon  of  hit  ^fficty  withovt  ao  cf^ial  wurant  from  tht 
^wjiA  or  toni,  no  more  than  a  ihcriff  anay  Wry  MMrciamentt  of  thU  court  without  warraat ;  but 
Qawdy  e  cootta ;  that  he  may  Rftraia  fof  liwfid  aufcrciamuiUy  by  reafon  of  the  offico  ^  bot  he  caa* 
BOC  oner  iiwr  a  cooiltion  broken* 

10.    In  replevin  the  defendant  Jufijfied,  for  tiat  the  place  S.  C-^^** 
mfhere  is  the  freehold  'of  the  dean  of  P.  and  that  he  as  his  bailiff  Rl5in.Rep. 
took  the  cattle  damage  f enfant  s  the  plaintiff  replied^  de  injuria  fia  310.  in  c«ik 
propria^  abfque  hoc  that  he  is  ks  haxliff.     If  was  objefledy  that  the  ^^|^^^ 
plaintiff  could  not  traverfe  that  the  defendant  was  bailiff*,  becaufe 
he  had  confejed  the  franktenement  in  the  dean^  in  whofe  right  he 
jixilified.     And  judgment  wa$  given  per  cur.  viz.  Crokc,  Dode- 
ridee,  and  Hanghton,  that  the  plea  [replication]  is  not  good, 
aM  fo  againft  the  plaintiflF.     Roll.  Rep.  46.  Trin^ia  Jac  B.  R. 


II.  In  replevin^  the  defendant  made  conufance  as  hailiffofj.  S.  in  replctin,' 
for  a  rent-charge;  plaintiff* /y/f/u£f</  in  bar^  that  he  took  the  £flrefs  the  defend. 
vritbout  the  privity  or  command  of  %  S.  and  that  fuch  a  day  after  ^^r^^  g, 
y.  S.  had  firfi  notice  of  it,  and  then  difavowed  the  taking  afore-  bailiff  to  B. 
laid.  Defendant  demurred  generally;  and  per  cur.  the  bar  \%  forrent^^^ 
ill;  for  he  ought  to  have  traveled  the  being  bailiW^  and  was  ruled  to  rtplJ^^i 
replead  {q^  and  to  amend  his  bar,  paying  colts,  and  to  go  to  trial  tr^nnrStt, 
whcthet  bailiff  or  not.  3  Lev.  20.  Pafch.  33  Car.  2.  C.  B.  Dob-  that  the  ii^ 
Ton  v.  Douglas.  "i^^/j^ ,,  ^. 

and  iffne  thoeapony  and  after  >erdiC(  a  motion  was  made  for  a  repleader,  Vat  denied  *  per  cur.  fbr  tho* 
Chia  Is  not  trareifabk,  and  it  had  been  ill  upon  demurrer,  yet  after  verdi^  it  is  good,  and  is  not  fuch  an 
immaterial  jiTue  as  to  caufe  the  granting  of  a  lepleader*  Ld.  Raym.  Rep.  405.  Mich.  10  W.  3* 
Itcddlag  ▼.  Lion. 

A.  avfsvfed  aa  a  bailiff  for  tent,  his  beini  bailiff  is  not  traverfable;  per  Holt  Ch.  J.  12  Mod.  311* 
Mich.  1  z  W.  3.  B.  R V.  Goudler. 

•[33 

For  mor^  of  Bailiff  in  general,  fee  Zttt^WM^  a^aftet  artH  feet' 
tiant>  IKepUbm^  and  other  proper  titles. 


«i 


Bailment. 


(A^    Bailment.     \In  what  Cafes  the  Bailee  is       ^.     ^ 

anjwerablc.\  \^^,r-^ 

fi.lF  a  man  pansyTts  goods  to  me  for  money,  and  I  put  them  Br.  "Bail 
^  among  mv  other  goods,  and  all  are  Role  before  any  tender  of  nj«nt,  pL  7* 


dtes  S.  C. 


the  money,  I  (hall  not  anfwer  to  him  for  the   goods,  for  I  had  a  tnts,  p. 
property  in  the  goods  for  the  time.     29  AS.  28.  adjudged.]  does  not'ap* 

pear.  -^  Co. 
I-ttt.  S9.  a«  S*  P.  accordingly.  4  Rcp^  S3,  b.  S.  P.  relblved  in  Sonthcotc's  cafe. '  Br. 

PttUoe  de  Bieos,  pL  35.  ciies  S.  C.  ■        -If  I  bail  g^Mi  t$  you,  and  yo«  aft  r^bbtd  of  thnoj  this 

B  «  ihali 


3  ^tttmcht* 

iitl!  neufe  yon,  per  Jcnay ;  'and  pa  Daobf  Ch.  J.  if  he  receives  them'fo  kee^  ai  hh  own  gettk^  tBett 
this  It  a  good  eicufe,  and  o^erwiic  not.  Br.  Detinue  de  Bieos>  pi.  27.  cites  9  £•  4.  40.  <^-  — 1 
If  a  man  isiU  hh  goods  to  y,  S»  and  a  Jkranger  takes  tbem^  trefpafi  Ha  per  Keble,  and  fo  he  has  te-> 
medy,  and  therc^sre  ihall  be  charged  to  die  bailor.  Br.  Detinue  de  Biensy  pi.  37.  cites  6  H.  7.  is* 
•——a  Ld.  Raym.  Rep.  912.  S.  C.  cited  by  Powel  J.  but  call^  it  an  obiter  opinion.  —  Contra 
xvbere  a  felom  robs  bm  of  tbem ;  for  tbire  be  has  no  remedy ;  note  the  diverficy  $  but  Fineux  bold  that 
be  Jbull  len/i  remedy  agiinft  a  felon',  ^^re^  how.  Br-  Detinue  de  Biens^  pi.  37*  cites  6  H* 
7*  xa. 

Ifiiie  wai  [2.     But  it  had  been  otherwife^  if  the  tender  of  the  money 

the*wnd«r°  ^^^  before  the  Jiealingy  (for  by  dfic  tender  the  property  was  rc- 
Br.  Detinue  veiled  in  the  mortgagor)  and.  I  but  a .  bailee.     29  Aff.  28. .  ad- 

deBiens,pl.   mdced.! 
35.  cites        J      ^^       -^ 

S.  C.  &  S.  P; Br.  Bailment,  &c.  pi.  7.  cites  S.  C.  but  S.  P.  doesft«t  appear.  .     ■    ■  S.  C« 

and  fame  diverfity  cited  by  Doderidge  J.  Roil.  Rep.  129.  Co.  Litt.  89.  a.  fame  diverfity  taken 

accordingly.  ■  S.  P.  reiblved  accordingly.  4  Rep.  83.  b.  Pafch.  43  Elia.  B.  R*  in  South* 
cote's  cafe.  2  Ld.  Raym.  Rep.  917.  in  cafe  of  Coggs  ▼.  Barnard,  fays,  that  the  bailee's  hav- 

ing a  fpecial  property  in  the  pawn  \%  not  the  reafon  of^  the  cafe,  and  there  is  another  reafdn  given 
for  it  in  the  Book  of  AfTife,  and  which  is  indeed  the  true  reafon  of  all  thefe  cafes,  viz.  that  the  law 
requires  nothing  extraordinary  of  the  pawnee,  but  only  that  he  fliall  ufe  an  ordinary  care  for  the  re- 
iloring  the  goo^s ;  but  indeed,  if  the  mon^y  for  which  the  goods  were  pawned  be  tendered  to  the 
pawnee  betbre  they  are  loft,  then  the  pawnee  ihall  be  anfwerable  for  them,  bccsufe  by  detaining  them 
after  the  tender  he  is  a  wrong  doer,  and  it  is  a  wrongful  detainer  of  the  goods,  and  the  fpcdal  property 
of  the  pawnee  is  determined.  And  he  that  keeps  goods  by  wrong,  muit  be  anfwerable  for  them  at  all 
events,  becaufe  his  detaining  them  is  tlie  reafon  of  the  lols. 

Br.  Bail-  |^j.     But  a  genial  bailee  of  goods  fhall  anfwer  for  them,  if 

cito'*sf  c!'  ^^y  ^^^  J^^^^  ^^^  ^''  ®^"  goods  J  for  when  he  accepts  them 
accordingly,  generally,  it  is  with  a  warranty  in  law^  Contra  29  AiT.  28.  per 
—^infuch  Thorp.] 

cafe  the  '^  -* 

bailee  is  difcharged,  per  Thorp.  Br.  Detinue  de  Biens,  pi.  35.  cites  S.  C.— — Aswbeie*  thef 
■re  delivered  to  him  to  be  Jafe^  kept,  and  after  they  are  ftolen,  this  will  not  eacofe  him,  becaufe 
by  the  acceptance  he  undertook  to  keep  them  fafely,  and  therefore  he  muft  keep  them  at  his  peril. 
And  foiti%  if  goods  are  delivered  to  him  ts  be  kept ;  for  to  be  kept,  and  to  be  fafety  kept,  is 

all  Okie  in  law.     Co.  Litt.   89.    a. S.  P.  adjudged,  4  Rep.  83.  b.  Pafch.  43  £lis.  B.  R. 

Southcote^s  cafe.  ^ 

But  if  the  good^  are  delivered  to  him,  to  he  kept  at  be  vtcu/d  keep  bis  own,  there  if  they  are  ftolen 
from  him  without  his  default  or  negligence,  he  <hall  be  difcharged.     Co.  Litt.  S9.  a.  ■  S.  P. 

4  Rep.  S3,  b.  in  Southcote*s  cafe  — .-  Cro.  £.  815.  pi.  4.  Southcotc  v.  Bennet,  S.  C.  &  S.  P« 
held  accordingly,  by  Gawdy  and  Clench,  ceteris  abfentibus,  and  judgment  for  the  plaintiff. 

•[4]  . 

4.  If  I  lend  you  my  hoffe^  and  te  dies  ftiddenly  without  your 
default^  you  are  difcharged,  per  Kirton.     Br.  Charge>  pi.  2.  cites 

«  Ld.Raym.  ^^  \^  dctinue,  goodf  were  bailed  at  the  jeopardy  of  the  plaintiffs 
Holt  Ch.  J.  ***^  ^c  defendant  Jhewed  how  W.  had  taken  the  goods.  Per  Rede, 
cites  this  this  is  no  plea,  (ox  the  defendant  might  have  action  againft  the 
^ti\T^^  taker.  Per  Keble,  the  bailor  Jhall  have  the  a^ion,  for  he  has  the 
Iwit  a  f^d^en  property  \  and  it  was  touched,  that  if  goods  are  rokbed  from  the 
opinion,  and  bailee,  he  ihall  not  be  charged  over,  but  if  they  are  taketi  by  a 
Ittlfthc'*^  /r^^r  of  whom  he  may  have  conufance,  he  fliall  be  charged, 
court,  and  for  he  has  his  remedy  over.  But  per  Brian,  this  is  of  a  general 
yet  this  is  bailment y  but  othcrwife  it  is  of .  a  bailment  at  the  peril  of  the 
groiMd^for  ^^^^^^i  foj^  *he  bailee  fhall  recover  no  damages^  for  he  is  not 
the  opinion    charged  over  to  the  bailor.     Br.  Bailment,  pi.  8.  cites    3  H« 

•fmyLd.       7.  4. 

Coke  in  '     ^ 

SoQthcace's  cafe,  which  befides  he  has  improved.     But  fays  that  the  practice  has  been  always  at 

Guliuita!!;  ro  difallow  chat  to  be  a  fufficicot  evidenc-  to  chsjfe  the  bailee,  and  that    it  was  pra^ifed 

f9 


15aiimeiit.  4 

ib  aU  Ch*  J.  Pfmberton^s  lime  and  ever  fince,  aguoft  the  opinion  of  that  cafe.  And  from  feveral 
autbon  ciKd  bj  Holt,  he  inters  ibid.  915.  that  a  bailee,  is  not  chargciblc  without  an  apparent 
groCinegled;  and  if  fnch  there  be,  it  is  looked  upon  as  an  evidence  of  fraud j  nay,  fuppolie  the 
Vaakt  nndertakes  to  keep  them  fafeiy  and  fecurely,  in  eitprefa  words,  yet  even  that  woU  not  charge 
bim  with  aO  faftsof  Bgf,\/e6t ;  for  were  fach  a  promife  put  into  writing,  it  would  not  even  then  charge 
Jumib/ac 

tf-     If  on  bailment  of  goods  for  fafe  cufiody^  the  goods  for  want  And  rohhcry 

of  good  cuftdldy  arc  lo/l  or  dejlroydy  cafe  or  detinue  lies,  and  gJJ^j/}^^ 

bailee  fhall  be  charged  by  fuper  fe  aflumpfit  j  per  Frowike  Ch.  J.  to  keep  at 

'Kelw.  77,  b.  Mich.  21  H,  7.  *»*  ^n 

gocJi  it 
voold  beotherwife,  Cro.  £.815.  Southcot  ▼•  Bennet.  -— —  8  £.  z.  tit.  Decioue  S9*  «—  S.  P. 
accordingly  Went.  Off*  Ex.  113.  fcems  of  the  iame  opinion;  becaufe  bailor,  as  well  aa  the  baikc 
maj  have  adion  for  damages  againft  the  trefpaiTor. 

7.  If  the  bailee  of  certain  plate  will  not  deliver  it,  detinue  lies;  ^'  **•  ^• 
but  if  he  changes  it,  a  trover  tst  cmverfion  lies.    Arg,  Roll.  Rep.  Tiln-^Jgn. 
59,  60.  cites  28  H.  8.  D.  8.  is  that 

for  altering 
iikt  plate,  either  adion  upon  the  cafe,  or  a^ion  of  detinue  lie,  and  cites  Tempore  £.  4* 

8.  If  A.  kaves  a  chefi  locked  with  J?,  to  be  keptj  and  takes  the  hey  J.  P.  re- 
away  with  him^  and    acquainted!  not  B.  what  is  in  the  cheft,  ^Ixtlw 
and  the  cheft  together  with  the  goods  of  B.  are^  ftolen  away;  B.  4  Rep.  83. 
fliall  not  be  charged  therewith,  becaufe  A.  did  not  truft  B.  with  *»•  '*;  South- 
them  as  this  cafe  is;  and  that  which  hath  been  faid  before  of  andViceait'i 
ftealing,  is  to  be  underftood  alfo  of  other  like  accidents,  as  (hip-  as  adjudged, 
wrecks-  by  fea,  fire  by  lightning,  and  other  like  inevitable  acci-  \  ^*^-. 
dents.     And  all  thefe  cafes  were  refotved  and  adjudged  in  B.  R.  g^*  ^^.  Jl 
And  by  thefe  diverfities,  are  all  the  books  concerning  this  point  s.  c.  dted 
rccondled.     Co.  Litt.  89.  a.  b.  \f  ^i\^^* 

^  J.  a  JLd. 

Raym.  Rep.  914.  Trin.  %  Ann.  in  cafe  of  Coggs  ▼.  Barnard,  and  fays  that  he  cannot  fee  the  leafon 
of  this  dlfTercnce,  nor  why  the  bailee  ihould  not  be  charged  with  goods  in  a  ched,  as  well  as  with 
^ocds  out  of  a  cl^ft,  for  the  bailee  has  as  little  power  over  them  when  tSey  are'  out  of  a  cheft,  as  to 
any  benefit  he  might  have  by  them,  as  when  they  are  in  a-  cheft  j  and  has  as  great  a  power  to  deftnd 
them  in  the  one  cafe  as  in  the  other. '  • 

9.  A.  delivers  money  to  B.  to  difpatch  his  httftnefs  in  the  ex^       f  ^  J 
chequer-,  B.  does  not  do  it,  aftion  of  debt  lies  for  it.     Noy  Arg. 

72.  citC8.it  as  the  cafe  of  Dowfe  v.  Cawley. 

10..    If  beads  are  bailed  to  feed  the  land,  and  the  bailee  hills  S.  P.  by 

the  heajtsy  a  general  action  of  irefpafs  lies.     1 1   Rep.  82.  Pafch.  ^^*^|^  /• 

13  Jac.  in  Lewis  Bowles's  cafe.  pi.  103.— 

S.  p.  agreed 
accordingly  Vy  the  jnHicest  Goldfb.  67.  pi.  xo.  Mich.  29  &  30  Eliz.  in  cafeof  BloCs  ▼.  Halman..^.— « 
If  bailee  deftroys  the  thing  delivered  trefpafs  lies,  per  Gawdy  J.  Cro.  E.  7S4-  pi.  22.  Mich.  42  &  43 
Elix.  Litt.  S.  71.  &  Co.  Litt.  57.  a.  (k) 

II.  If  I  deliver  100/.  to  A.  to  buy  cattle^  and  he  beftows  50/. 
of  it  in  cattle,  and  I  bring  an  aQ:ion  of  debt  for  all,  I  (hali  be 
barred  in  that  aftion  for  the  money  beftowed  and  charges,  &c. 
but  for  the  reft  I  fhall  recover.  Hob.  207.  Trin.  15  Jac.  in  the 
cafe  of  Speak  v.  Richards. 

B  3  12.  Jf 


The  Mt  12.    If  ftiMiy  is  diliv$tid  to  A.  to  keep  gemralfy  i^tfiout  vtf 

««s;  then  confidcTation  or  rrward  for  fo  doings  if  A*  is  rMedt  he  is  dil- 
exJ^ttdon  charged,  and  the  owner  fhall  bear  t£e  lofs.  Ruled  open  evidence 
»g«aftih«  per  Ld.  Pcmberton.  2  Show.  pi.  166.  Mich.  J3  Car.  2.  B.  R. 
K'oo)^'  *^  ^^"8  V-  *«  Sheriff  of  Hertford. 

to  the  dtfendanty  part  of  the  condemnation  money,- which  herefafed  to  take,  fiiying  the  ^Uin6Cifi 
the  adion  would  not  accept  it,  and  he  had  nothing  to  do  with  it,  he  inuft  go  to  hioa  ^  and  the  paitj 
laid  he  would  be  in  town  next  Friday,  pcay  do  you  kerp  it  till  then,  and  I  mdll  come  again  to  ybia 
when  the  pbiotiff  will  be  beic,  and  accordingly  went  away ;  and  before  the  Friday  the  defendant*! 
chamber  was  robbed.  And  now  held  no  adlion  lies  againil  him.  2  Show,  syz^  173.  pi.  i66« 
M.ch.  33  Car.  %•  B.  H.  The  Kisg  ▼.  Vifcottnt  [Sheriff]  of  Hertford. 

« 

HokCh.  J.       X3.     If  a  man  has  goods  upon  a  naked  bailment j  he  is  not 

SoutiKot't  chargeable  if  they  are  loft,  &c.  neither  is  he  chargeable  for  a 

cafe  as  re.  comoion  nedc£t,  and  therefore  Southcote's  case  is  not  good 

ported  in  4  1^^^  which  fays  that  a  man  Ihall  be  charged  in  an  a^^ion  on  a  gc* 

aJUaw  but  ^^^^  bailment,  and  it  has  been  the  general  pra£lice  for  twenty 

where  there  years  lafl  paft.    If  a  man  hath  ^oods  to  keep,  and  they  '«i*e  fto^ 

w  * -^^^'f'  len,  although  there  be  a  negleB  in  him,  as  if  he  omits  to  (hut  the 

jF"or*?f^hc^'  door,  &c.  he  fhall  not  be  diarged  with  them,  if  he  keeps  them 

be  but  a  gt^  with  the  fame  care  as  he  does  his  own.    So  if  a  man  maJces  bail- 

"^^  ^'  ment  to  another,  and  he  makes  an  exprefs  promife  to  keep  tlitt 

general  ac^  things  fafcly,  yet  he  is  not  chargeable  tviihout  his  wilful  default,  for 

teptanetyind  fuch  promifc  {hall  not  charge  him  further  than  he  was  chargeable 

te^'trj  ^^f^^^i  ^^  would  not  do  if  it  was  in  writine,  and  for  the  fame  rea- 

^onftruc!*  fon   it   (ball  not  do,  if  it  is  by  parol.     Refohred  per  tot.  cur. 

tion  of  law  Comyns's  Rep.  134,  135.  pi.  90.  Pafch.  2  Ann.  B.  R.  in  cafe  of 

^^»  Cog8  y.  Bamari. 

goods  ihaH  be  kept»  the  hw  will  make  conftrudioo,  that  you  fliould  keep  them  as  you  do  your  own  ; 
but  where  there  is  a  (fecial  acceptance  to  keep  them  fafcly,  there,  at  your  peril  you  are  bound  bf' 
your  special  acceptance  to  keep  them  fate  though  you  have  no  reward,  and  that  you  are  not  com* 
peUableby  law  to  take  them ;  per  Holt  Ch.  J.  X2  Mod.  487.  Pafch.  23  W.  3.  in  cafe  of  Lane  v. 
Sir  Robert  Cotton.  * 

In  the  cafeofCoggsT.  Bernard,  1  Ld<  Raym>  909,  &c.  the  Judges  delivering  their  opinions  (eria. 
^m,  found  great  fault  with  Southcote*s  cafe  \  Gould  faid  it  was  a  hard  cafe  indeed,  and  obferves 
that  in  Cro.  £.  815.  it  was  adjudged  by  two  judges  only,  viz.  Gaudy  and  Clench,  and  ibid. 
911.  Powel  J.  that  all  the  foundation  of  Southcote's  cafe  is  that  in  9  £.  4.  40.  b.  there  it  fuch  aa 
opinion  by  Danby.  Jhe  cafe  in  ^  H.  7.  4.  was  of  a  fpecial  bailmem,  fo  that  that  cafe  caanot  go  very 
fat  in  the  matter.  6  H.  7.  1 1.  there  is  fuch  an  opinion  by  the  by.  But  there  are  cafes  there  cited, 
which  are  ftronger  againft  it,  as  to  H.  7.  a6.  19  AiT.  zS.  the  cafe  of  a  pawn.  My  lord  Coke 
would  difttnguiih  that  cafe  of  a  pawn  from  a  bailment,  becaufe  the  pawnee  has  a  fpecial  property  ia 
the  pawo ;  but  that  will  make  no  dt0erence,  becaufe  he  has  a  fpecial  property  in  the  thing  bailed  to 
him  to  keep..  8  £•  2.  Fitzh.  Detinue  59.  the  cafe  of  goods  bailed  to  a  man,  locked  up  in  a 
chcfl  and  ftoteh  ^  and  for  the  reafon  of  that  cafe,  fure  it  would  be  hard,  that  a  man  that  takes  goods 
into  hI&cu(^ody  to  keep  for  a  friend,  purely  out  of  kindnefs  to  his  friend,  /hould  be  chatgcable  at  all 
events.  But  then  it  is  aniwcred  to  chat,  that  the  bailee  might  tak^  them  fpecially.  There  are  many 
lawyers  don't  know  that  ditfeirnce,  or  lio%k-ever  it  may  b&  with  tliem,  half  mankind  never  heard  of  it. 
So  for  thefe  rcafons,  I  ihtnk  a  general  bailment  is  not,  nor  cannot  be  taken  to  be  a  fpecial  uudeitak- 
!ng  to  keep  tlie  goods  bailed  lafely  againft  all  events.  But  if  a  man  docs  undertake  fpecially  to  kee|) 
faicly,  that  is  a  warranty,  and  will  oblige  the  bailee  to  keep  them  lafely  againft  perils^  vvhere  he  has  lus 
remedy  over^  but  not  agaiaft  fych  where  he  has  no  remedy  over. 

[63  I4»    Some  hogfheads  of  brandy^  were  bailed  to  carry  and  deli^ 

ftLd.Raym.  ver  ihetn  fnfely,  but  in  the  carriage  one  of  the  cajhs  'was  Jlaved  aOd 

to*oao?s?c.  fi^^*'^  gallons  of  the  brandy  nvere  lojl.   The  bailee  had  no  premium 

ftdju^gidfor  for  what  he  undertook;  notwithftanding  which,  in  an  action  on 

^     the  pUintiff.  ibe^cafc  againft  the  bailee,  judghieut  was  ghxn  for  the  plaintiff. 

If 


If  iSac  defimdant  had  only  bflcred  hia&£dif  to  eanr,  Asri  he 
would  not  be  chargeable,  for  it  would  only  have  oeen  nudum 
ifs^nm,  but  here  it  being  /uper  ft  affun^t^  the  word  afliimp^ 
lit  imports  an  undertaking ;  and  when>  a  man  undertaices  todo  % 
diing  and  oiifdoes  itj  an  a Aion  lies  againit  him  for  it»  though  »>• 
body  could  have  compelled  iiim  to  do  the  thing.  Comyns's.Reiu 
f  33-  ?!•  9o«  Pafch.  2  Ann*  B.  R.  Coggs  v,  Barnard* 

15.  If  A^  hail  goods  to  C.  and  after  gives  Ms  nvhok  right  in 
titem  to  S.  B.  can't  maintain  detinue  for  them  againit  C.  because 
the  fpecial  property  that  C.  acquires  by  the  bailment,  is  not  thereby 
transferred  to  B.  Per  Holt  Cb.  J.  ((Mod.  a  16.  Trin.  3  Ami.  B; 
A.  Rich.  ¥.  Aldred.     . 


(B)     BaSee.     Who ;  and  his  Power  and  Intere& 

I.TFI  bail  goods  to  deliver  on  requeft^  yet  1  may  feife  them  PaDodc- 
*  without  rcqueft.     Arg.  Godb.  403.  cites  %6  H.  6,  iLISiie** 

tliere  qcedc  precife  re<)ueft,  bccaufe  it  is  part  of  the  cont^aA,  and  the  requeft  in  pkadiag  ought  to  h% 
aUedged.  But  if  I  deliver  goods  to  re-del]Yer>  kuitbout  failnr  oh  requhi,  there  needs  not  a  ptcciA 
'     Ibid. 


2.    By  Manwood.     If  goods  be  delivered  to  A.  to  pay  to  B.  ^^^  3<« 
A  may  fell  themu     2  Le»  90.  pL  113.  Mich.  29  Eliz.  m  the  sf^f'jnt©- 
exchequer  in  Clark's  cafe.  tidcm?erbit. 

3-    A.  lent  B.  an  horfe  to  ride  from  G.  to  N.  at  4/.  for  two  Cro.  J. 
days;  B,  goes  out  of  the  road  from  G.  to  N.  yet  A.  cannot  take  IJc.'lk.** 
the  horfe  from  B.     For,  for  thofe  two  days  B.  has  a  fpecial  jJdged  for 
property  againft  all  the  world ;  and  A.*8  remedy  for  riding  out  ^  pUbtiff 
of  the  road,  is  by  aBion  on  thecafe^  but  not  Xsxfeize  the  horfe.   lelv.  £j^°"^ 
172.  Hill.  7  Jac.  B.  R.  Lee  v.  Atkinfon.  aiTauicmg 

hiiQi  &c* 
and  csideavMiriiig  to  take  the  horft  from  hfan— -Brownie  %^^%  S.  C.  adjudged  for  the  plaiaiiff. 

•  ' 

4*    Snow,  Mr.  Warner's  partner,  a  goldfmith,  having  loft  21  M.  s.  &^ 
lUtery4icketSy   and  a  httery^^der  for  50/.  immediately  upon  the  i^q^^^ 
I0&  of  them  fends  to  the  goidfmiths  company,  and  gets  a  num*  Wamerft 
ber  of  printed  tickets  of  the  lofs,  with  the  number  and  defcrip»»  ^.'  "'J^' 
tion  of  the  feveral  lottery-tickets  and  order,  which  tlie  beadle  and    "" 
&rvants  of  the  company,  according  to  the  ufage  in  fuch  cafes^ 
delivered  at  aU  the  goidfmiths  (hops  in  London,  and  feveral  cof« 
fce^houfes  in  and  about  the  royal-exchange,  and  at  the  exchequer^ 
&C.  and  the  next  day  he  put  advettifements  in  feveral  public, 
prists.  Gazette,  &c.  Some  few  days  after  thefe  tickets  and  order 
were  loft,  one  Samuel  Snow,  a  broker,  but  of  bad  credit  and  re- 
putation in  his  bufinefs,  brings  thefe  tickets  and  the  order  to  the 
defendants  fliop,  being  a  goldfmith  in  Lombard*ftreet,  where  the 
faid  Samuel  Snow  did  ufually  take  up  money,  upon  pawning  or 
leaving  lottery-rickets,  or  other  government  fecurities  as  a  pledge 
for  the  money  fo  received ;  but  the  defendant  did  never  give  him 
fredit  for  any  fum  of  money,  without  having  fome  pledge  in  his 

B  4  haatd^ 


%  bailment; 

bands  for  his  fecurity;  and  in  this  way  of  dealing,  they  had  paid 
and  re-paid  ao/)oo/.  in  three  months  time.  *The  defendant  Jen^ 
kins  advances  to  Samuel  upon  the  delivery  of  thefe  tickets  and 
order,  a  fum  of  money  near  to  the  value  of  them.  A  bill  being 
brought  by  the  plaintiffs  for  a  fatisfa£):ion  for  thefe  tickets  and 
order,  the  defendant  infifts  upon  the  property,  they  being  paj" 
able  to  bearer^  and  that  he  is  a  fair  purchafer,  and  denies  exprejh 
notice  that  they  were  loft  by  the  plaintiff  Snow,  and  fays  that  he 
took  the  tickets  and  order  without  examining  the  number,  and 
only  caft  up  the  fums  and  value  of  them,  being  left  in  his  hands 
oiily  as  a  pledge  and  by  a  broker,  and  that  is  the  ufual  way  of 
tranfa£ting  between  goldfmiths  and  l»rokers,  where  money  ia 
taken  up  upon  fuch  public  fecurities,  which  are  left  with  the 
goldfmith  only  as  a  pledge  till  the  money  is  re*paid.  Per  Parker 
C.  if  a  perfon  will  buy  lottery-tickets,  or  any  oth^r  public 
fecurities  payable  to  bearer  or  indorfee,  with  notice  that  tbey  were 
l^  qr  Jtolen^  and  that  the  vendor  came  to  them  without  a  fair 
confideration  ;  this  will  not  veft  a  right  or  property  in  the  buyer. 
In  this  cafe,  though  here  is  not  proof  of  exprefs  notice  to  the 
buyer,  yet  the  printed  notice  left  at  his  Jbop^  and  the  feveral  adver* 
iifements  in  the  priiUed  papers^  will  amount  to  fufficient  notice  fo 
as  to  avoid  the  purchafe  \  and  though  there  is  no  dired  proof 
of  fraud  in  the  defendants,  yet  here  is  a  very  grofs  negle£k 
hi  not  examining  the  tickets  and  order,  and  fince  the  plaintiff* 
did  every  thing  in  his  power  to  retrieve  the  tickets  and 
order,  and  it  was  the  defendant's  fault  and  careleffnefii 
not  to  examine  them  before  he  bought  them,  and  Samuel 
Snow  being  broke  and  rui>  away,  the  defendant  Jenkins  ought 
to  make  fatisfa£lio.n 'to  th^  plaintiff,  and  decreed  accordingly^ 
but  without  cofts. 
MS.  Rep.  5.  The  plaintiff,  living  in  the  country,  leaves  with  the  dcfend- 
PaJch.  8  2^^^^  hjg  banker  in  town,  fome  lotterytickets  and  lottery-borders^  for 
Caoc.Blttck  which  the  defendant  gives  him  a  note^  promifing  to  be  accountable 
ir.  Nichols  for  them  on  demand.  There  was  no  letter  of  attorney,  or  any  ex- 
*  *^'*  prefs  authority  given  to  the  defendant  about  them.   The  defendant 

continues  to  receive  the  interefly  and  once  received  50/.  of  the  prtncipalf 
which  the  plaintiff  approved  of:  but  whether  this  50 1.  washy  fale 
of  any  of  them,  or  was  paid  in  the  courfe  of  difchanrge  by  the 
government,  or  whether  the  defendant  had  any  particular  au-' 
thority  concerning  this  50 1.  did  not  appear.  The  defendants j 
without  any  exprefs  authority^  fubfcrihed  thefe  into  the  S.  S.  Company 
in  the  name  of  the  plaintiff,  and  flock  for  them  was  made  out  in  the 
booh  in  the  plaintiffs  name  alfo.  The  plaintiff  brings  his  bill  for 
an  account  and  fatisfa£^ion,  &c«  For  the  plaintiff  the  arguments 
turned  upon  the  defendant's  being  only  a  depofitory  to  receive 
the  intereft}  that  this  was  the  only  power  that  a  banker  Is  under* 
ftood  to  have  in  fuch  cafes  which  are  common ;  that  in  regard  to- 
the  50I.  principal,  hfs  muft  be  fuppofed  to  have  had  a  particular 
order  for  that,  as  it  appeared  to  be  a  particular  tranfa£^ton.  As 
to  the  lottery-tickets,  that  he  had  admitted  himfelf  to  be  accounts 
able  for  the  lofs  that  accrued  upon  them,  by  an  offer  he  made  to- 
pay  fuch  Ipf;;  or  difference  \  that  this  was  within  the  old  rules  of 
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%  lofs  mfing  ffom  the  unauthorized  a£i  of  a  depofitdry,  and  there- 
fiore,  if  it  was  a  new  cafe,  it  was  only  fo  on  the  defendant's  fide^^ 
and  the  oynfeqUences  #ould  be  too  extenfive  to  make  a  precedent 
.  in  his  favour.  For  the  defendant  it  was  infifted,  that  he  had  the 
kgal  incereft  in  thefe  things  as  bearer,  was  the  plaintiff's  trus- 
tee, and  therefore  is  fully  indemnified  by  the  S.  S.  a&,  which 
impowers  all  truftees  to  fubfcribej  diat  his  being  pofTeiTed  of 
thefe  things,  implied  a  power  to  difcharge  or  difpofe  of  them. 
The  law  infers  fuch  a  power  from  the  leaving  a  bond  in  the 
hands  of  a  fcrivener,  who  was  agent  in  the  lending  money:  he 
may  receive  it,  and  on  payment  deliver  up  the  bond,  without  any 
exprefs  authority.  The  cafe  of  Parry  and  Stokes,  lately  de-* 
creed,  was  much  ftronger :  the  defendant  there,  gave  a  note  to  £  8  J 
transfer  150I.  bank  annuities  to  the  plaintiff  on  demaild;  but 
when  the  plaintiff  demands  them,  he  fays  he  has  fubfcribed  them. 
There  the  only  queftion  was,  whether  they  were  indeed  fubfcrib- 
ed, bemg  in  the  defendant's  own  name ;  but  if  they  were  fub* 
icribed,  it  was  agreed  the  plaintiff  would  be  bound  by  it.  Here 
the  fubfcription  is  in  the  name  of  the  plaintiff.  The  laft  ad  de* 
figned  to  give  validity,  and  cure  all  defeats  in  the  fubfcriptions. 
In  this  cafe  the  company  don't  want  its  affiftance,  in  regard  to 
them;  the  fubfcription  is  certainly  valid,  and  tlierefare,  if  private - 
peribns  are  bound  as  to  the  company,  the  ad  has  certainly  con- 
eluded  all  queftions  between  themfelves ;  for  the  fame  fubfcrip- 
tion cannot  be  valid  in  regard  to  one,  and  void  as  to  another.  ^  - 
But  if  this  cafe  is  not  within  any  of  the  ads,  if  the  defendant 
is  not  a  truftee,  but  only  an  agent  or  fador,  or  any  thing  elfe; 
yet  he  is  unattended  with  any  of  thofe  circumflances  which  • 
ihould  induce  a  court  of  equity  to  charge  him  with  the  lofs.  He 
\  he  has  been  guilty  of  no  fraud,  and  had  good  reafon  to  juftify  his 
miftake.  The  legiflature  recommended  thefe  fubfcriptions;  it 
was  the  opinion  of  mod  men  that  they  would  be  advantageous. 
The  court  ihould  take  notice  of  the  hurry  people  were  then  in. 
The  defendant  aded  as  well  for  the  plaintiff  as  he  did  for  him« 
ielf ;  he  could  have  no  advantage  from  this  fubfcription,  becaufe 
it  was  in  the  plaintiff's  name.  The  plaintiff  might  have  received 
benefit  from  it,  fince  it  is  proved  it  bore  a  premium.  There 
was  therefore  no  reafon  to  charge  the  defendant.  Per  mafter 
of  the  rolls,  this  cafe  arifes  upon  the  conflrudion  of  feveral  ads 
of  parliament ;  the  S.  S.  ad,  and  the  two  fubfcription  ads,  that 
were  made  to  confirm  and  fupply  what  was  done  upon  it.  He 
feemed  to  exprefs  fome  doubts  concerning  the  equity  of  thofe 
ads,  and  enlarged  much  upon  the  conflrudion  of  fome  parts  of 
them  out  of  this  cafe ;  but  he  faid,  that  every  one  that  fits  ui 
diis  court  ihould  ad  according  to  law;  that  he  fat  there  jus  di- 
cere,  non  dare.  This  was  agreeable  to  the  rule  of  judging  fe- 
eondum  difcretionem  boni  viri ;  for  vir  bonus  eft  quis  ?  qui  con- 
folta  patrum,  qui  leges  juraq;  fervat :  that  this  cafe  is  not  at  all 
accompanied  with  any  impofition  or  fraud,  or  defigh  of  profit  to 
die  defendant.  The  two  forts  of  fecurity  depofited,  ihould  re* 
fmc  a  diilind;  cbnfideration ;  as  to  the  Iott^ry-ti(;ketSj  the  de- 
fendants 
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fefidantsaR{rfainIftrttftec8;batIdaB'cdiiak  is  tfl  eales,  wbcfe  ft 
thing  18  payable  to  beater^  the  beaxer  will  hare  die  legal  propevty; 
as  where  a  ticket  is  ftolen.    And  yet  in  fibh  caie»  if  fuch  ticket 
was  ftibfaribed,  the  con^pany  wmdd  hare  good  right  from  tho 
bearer.    Here  plainlj  the  defendants  were  tniftcea  by  being, 
bearers,  becaufe,  by  iiaviag  the  iecuritiesi  they  had  a  power  to 
xeceive  the  pdncipal,  whidi  alfo  die  owner  muft  know.    I  think 
this  is  a  ftronger  cafe  than  dut  of  a  Icrivener ;  for  if  hei&enabied 
to  difcharge  die  debt  by  only  having  the  cttftody  of  the  bond» 
without  any  legal  property^  a  fortiori  here,  where  the  defendant 
is  trufted  widi  the  legal  property:  but  if  the  fcrivencr  does  deli-» 
▼er  up  the  bond  without  payment  of  the  money,  that  will  not 
difcharge  even  the  debtof,  but  he  will  condnue  ftill  liable  for 
the  debt.    The  defendant's  offer  fliall  not  bind  him;  for  he  would 
always  ftick  to  Ld.  Cowper's  rule,  that  n6  offer  ihould.  piejo* 
dice  the  perfon  offering.     As  to  the  caie  Mr.  Lutwich  put  of  a 
perfon  intruiled  to  deliver  over  a  thing  to  another,  he  is  in  no 
fenfe  a  truftee,  but  a  meer  porter  or  carrier;  he  can  receive  no* 
thing,  and  yet  even  this  perfon  would  be  a  truftee  in  regard  tD 
the  S.  S.  company,  but  not  fo  as  to  be  himfelf  indemnified  for 
a  fubfcription;  but  he  thought  there  was  no  cafe  of  a  real  truftee 
diat  was  not  within  the  a£):.     Tis  plain  the  legiilature  intended 
to  take  in* all  fort  of  trufts  whatfoevec.     If  a  man  was  any  ways 
intrufted,  though  not- a  formal  truftee,  he  had  a  power  to  fobi* 
Col      f^^  *  c^^^  creditors  are  bound  by  the  fubfcripdon  of  executors^ 
which  is  the  hardeft  cafe.     And  yet,,  though  the  defendants  arc 
truftees,  if  there  had  been  any  fraud,  any  advants^  td  them** 
*  ielves,  I  would  charge  them,  tho'  their  fubfcriptions  would  be 
valid  as  to  the  company*    The  courfe  of  dealing  in  thefe  cafes  is 
very  well  known;  the  hurry  was  very  great,. the  defendants  thought 
they  were  af^ing  for  the  benefit  of  the  plaintiff,  and  for  a  imall 
time  it  was  for  his  benefit;  he  might  have  fold  [contra£led 
for]  them  at  a  premium.    The  fecond  point  concerning  the  lot« 
tery-orders  is  notfo  clear  to  be  a  trufl,  nor  do  I  think  I  need  de* 
dare  any  opinion  whether  it  was  a  truft  or  not;  fo  far  it  re* 
iembles  a  truft,  becaufe  the  defendants  plainly  had  a  poM^r  over 
die  principal  and  intcreft,  and  that  by  the  delivery  of  the  party 
lumfelf.     He  has  made  ufe  of  that  power,  as  to  the  principal^ 
by  receiving  the  50 1.    The  af&gnment  of  thefe  orders  is  widi  a 
blank.    The  bearer  has  a  power  to  fill  up  that  blank.    The 
defendants  had  a  power  to  make   themfelves  truftees,  by  fill* 
ing  it  up  to  themfelves,  and  then  they  would  have  been  gpod' 
truftees  in  the  fenfe  of  the  a£t.    But  tho'  he  had  the  power  to 
make  himfelf  a  truftee,  he  has  not  made  himfelf  one;  but  the 
form  of  a  truftee  feems  not  to  be  confidered  by  the  aft,  but  whe« 
ther  the  perfon  was  in  any  fenfe  intrufted.    Upon  the  late  a£l,  I 
will  not  fay  how  it  will  be  where  the  company  have  got  pof* 
fef&on  of  orders  without  the  aft  of  the  prqppetor,  or  any  autho* 
rity  from  hiin,  exprefs  or  implied,  that  i)  a  queftion  of  right. 
But  fuppofe  here  this  fubfcripton  is  a  void  fubfcription,  and.  not: 
within  die  provifo  of  the  late  afty  can  the  plaintiff  make  the  de«. 
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fendants  AancI  in  Ae  place  of  the  S«  S.  company,  and  make  that 
'  fattafafiicn  which  the  company  ought  to  make,  without  making 
the  cmpany  parties  i  *l  think  the  defendant  ihould  not  be  charge 
ed.  If  he  has  done  wrong,  it  is  without  any  ingredient  of  fraud  to 
hriii^  it  into  this  court,  and  dierefore,  as  a  tort,  fhould  be  profecuted 
at  law.  What  can  this  court  decree  for  a  tort  ?  Can  th«y  decree 
Axt  the  defendant  fhall  pay  t6  the  plaintiff  the  intereft  of  thefe 
annuities,  till  the  government  would  have  redeemed  them  ?  And 
ftottld  we  decree  the  payment  of  a  certain  fum,  this  would  be 
dffe£tiy  to  decree  damages  for  a  tort,  and  fuch  an  invafion  upon 
die  common  law,  as  I  hope  never  to  fee  in  this  court.  If  this  a£c 
ks  authenticated  this  fubfcription  as  to  the  company,  it  has  alfo 
as  to  die  proprietor.     Bill  difmifTed  per  Jekyll,  matter  of  the  rolls. 

6.  Securitus  were  delivered  by  A.  to  B.  in  order  that  JB.  Jbould  MS-  1l«f* 
advance  a  fum  of  money  upon  ihem  the  next  day;  but  na  money  q^^*]^ 
nvoi  then  etdvanced.     The  queftion  was   whether  B.  can  keep  canc.  F»- 
thcfc  fecurities,  fo  delivered  to  him  for  this  particular  purpofc^  in  thcrin^Wi 
order  to  have  a  fatisfateon  for  a  precedent  debt  due  to  him  frotn  yJ^.'* 
A.    Per  Ld.  C.  Macclesfield  ,•  B.  ought  not  to  retain  thefe  fecu* 

rides  in  fatisfaBion  of  a  precedent  debt  due  to  him  from  A.  fincc 
Aey  were  delivered  to  him  for  another  purpofe,  vi%,  as  a  pledge 
or  fecurity  for  another  fum  of  money,  intended  and  propofed  to 
be  advanced  and  lent  to  him ;  and  iince  B.  did  not  advance  the 
money  according  to  the  agreement,  he  ought  to  return  the  pledge 
upon  demand ;  and  fince  he  has  not  complied  widi  his  part  of 
the  agreement,  he  (hall  not  retain  the  fecurities  which  he  got 
mto  his  hands  by  fuch  a  pretence  and  artifice,  to  fecure  to  himfelf 
a  fatisfadion  for  a  precedent  debt ;  and  gave  cofts  againft  the 
defendant. 

7.  PlaintifF  brought  tr&ver  againft  defendant  for  a  diamond  MS.  itqi. 
ear-^ngf  and  other  jewels y  to  which  defendant  pleaded  not  guilty.  ?*^'J^** 
Upon  a  fpecial  verdift  the  cafe  was,  that  plaintiff  being  ovmer  Hartop  ▼. 
tf  the  goods  mentioned  in  the  declaration  on  the  i  ath  of  January,  Hoaie, 
1729,  iedged  themf  for  fafe  ciiflody  only^  in  the  hands  of  Seymour 
thegoUfnnthy  inelofed  in  a  paper  and  hag,  and  took  the  receipt  following : 

•*  IWs  of  yan.  Received  of  Sir  John  Hartop  the  jewels  following^ 
^  (mentioning  them  all)  which  are  fealed  up  in  a  bag  ;  'which  bag,  C  *©  3 
^  fealed  upy  I  promife  to  take  care  of  for  him.**  That  afterwards 
Ajmour  broke  open  the  feals,  and  carried  the  jewels  to  defendant's 
fliop^  which  is  an  open  ihop  in  London,  as  a  banker ;  that  Sey- 
mour borrowed  of  {ffendant  300/.  upon  the  pledge  tf  the  jewels,  and 
gave  his  note  for  that  fum.  No  authority  is  found  from  the  plain- 
tiff to  fell  them ;  but  he  demanded  them  of  the  defendant,  who, 
tiot  being  paid  his  money,  refufed  to  deliver  them.  Seymour 
wts  in  poifeflion  of  thefe  jewels  till  he  pledged  them  as  aforefaid, 
which  was  in  the  year  1736*  Seymour  afterwards  became  a 
feonkropt ;  (but  that  is  not  material  to  the  prefent  queftion.)  The 
Taiue  of  the  jewels  is  found  to  be  750 1.  After  fevcral  arguments 
the  Ch.  J.  pronounced  the  refohition  of  the  court.  The  general 
queftion  upon  Ais  fpecial  verdiA  is,  whether,  by  any  hGts  found, 
^  plaintiff  is  barred  from  having  the  goods- delivered  to  him,  or 
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from  having  fatis(a£):ion ;  and  ift,  it  is  to  be  conCdered  In  what 
relation  Seymour  (lands  with  refpedi  to  the  plaintiff.  2dly,  whe- 
^  ther  any  thing  that  is  found  divefts  the  property  of  thefe  diamonds 
from  the  plaintiff.  As  to  the  firft  delivery  to  Seymour,  it  vras 
nothing  more  than  a  naked  bailment  for  the  ufe  of  the  bailorj^ 
lodged  there  for  fafe  cuftody  only.  Holt  Ch  J.  calls  it  a  depofitihg» 
Southcotb's  case,  4.  Co.  In  fome  refpefl  the  bailee  has  a 
property  to  keep,  for  the  ufe  of  the  bailor  only.  That  upon  Sey- 
mour's breaking  the  feal,  he  was  a  trefpaflbr  to  the  plaintiff, 
amd  that  trefpafs  would  lie  againft  him  j  cites  Moor  248.  and 
Salk.  6$;.  the  opinion  of  Trevor  Ch,  J.  The  fecond  confidera- 
tion  is,  how  far  the  plaintiff  is  affecEled  by  any  thing  done  by 
Seymour ;  whether  his  property  is  divefled  by  any  thing  that  is 
found.  Seymour  had  the  poileffion  originally  by  right,  but  bj 
breaking  the  feal  he  became  a  trefpaflbr^  and  from  thence  a  pof^ 
feflbr  of  the  goods  by  wrong.  It  is  objefted,  that  the  plaintiff 
was  not  privy  to  Seymour's  wrong ;  that  he  lent  his  money  inno- 
cently,  and  therefore,  as  is  objefted,  more  reafonable  the  lofs 
Ihould  fall  on  the  plaintiff  than  defendant;  and  for  this  was  cited 
Salk.  289.  But  that  is  not  this  cafe ;  the  jewels  here  were  fealed 
up  with  the  plaintiff's  own  feal,  which  refembles  the  locking  a 
box,  and  taking  away  the  key,  i  Inft.  19.  There  is  no  fault  in 
the  plaintiff.  Then  to  con&der  /what  is  the  law  touching  fales  in 
open  (hops ;  that  fales  in  open  ihops  does  not  alter  the  property 
of  a  ftranger,  as  fales  in  market-overt  or  fairs.  Moor  625.  That 
a  cuftom  of  London  pleaded,  that  every  freeman  might  buy  all 
manner  of  wares  in  every  {hop  in  London,  is  too  general ;  for 
then  a  fcrivener  might  buy  plate  in  his  (hop,  and  the  like,  which 
is  unreafonable,  Cro.  Jac.  69.  Bacon's  Ufe  of  the  Law,  80.  5  H. 
7.  15.  By  thefe  cafes  it  appears,  that  the  true  owner  never  loft 
the  property  of  his  goods  by  fale,  unlefs  in  ^  market-overt.  For 
the  defendant  it  was  infifled;^  that  if  a  perfon  who  loft  money 
with  the  plaintiff  at  play,  and  gave  him  for  payment  ^  goldfmith'^ 
note,  the  goldfmith  fhall  not  be  obliged  to  pay  this  note,  the 
plaintiff  being  a  perfon  within  the  meaning  ot  die  earning  z€t. 
This  is  true  ;  but  if  the  plaintiff  had  negotiated  this  note  to  a 
3d  perfon,  then  the  cafe  would  have  been  between  two  perfons 
llrangers  to  the  provifions  of  the  gaming  ads,  and  fo  thofe  a£ls 
would  not  take  place,,  as  between  acceptor  and  afUgnee  of  the  note, 
Carth.  357.  Salk.  344.  So  where  bank-bill,  payable  to  A.  or  bearer, 
and  A.  lofcs  the  note,  and  the  ftranger  who  found  it  transfers  it, 
for  valuable  confideration,  to  C*  the  money  being  paid  to  bearer, 
difcharges  the  drawer ;  for  'tis  the  very  terms  of  the  note,  and 
by  courfe  of  trade  thefe  notes  are  looked  upon  as  change  of  money 
for  money;  but  there  is  no  fuch  courfe  of  trade  with  refpeft.to 
goods:  the  property  does  not  follow  the  poffefHon,  unlefs  in 
cafes  wliere  tlie  owner  has  no  mark  to  know  his  own  again,  as  iu 
r  ir  ]  money,  Cro.  EHz.  746.  Higgs  v.  Holliday.  Salk.  283.  Ford 
V.  Hopkins.  In  the  prcfcnt  cafe  the  o^^-ner  never  gave  any 
power  to  fell  or  difpofe  of  them,  and  poffeflion  merely  does  not 
iihange  the  owncrfliip  of  goods,  tho'  it  4oes  of  Qioney.    If  bill  or 
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note  IS  made  payable  to  A.  or  bearer,  if  no  indorfement,  the  ven- 
dee It  withoat  remedy  againft  vendor ;  for  thefe  notes  are  looked 
upon  as  lodging  money  for  money.  The  next  matter  for  confi- 
deration  is,  whether  the  place  where  the  pawn  is  made  will  in- 
title  the  defendant  to  retain  thefe  jewels.  On  the  finding,  it  is 
iniifled  that  fales  in  open  ihops  are  the  fame  as  fales  in  markets- 
overt:  but  by  this  fpecial  verdi£t  no  cuftom  is  found,  and,  un- 
lefs  it  was  found,  die  court  cannot  take  notice  of  fuch  a  cuftom; 
as  was  determined  in  the  cafe  of  Argtle  v.  Hunt,  in  this  courts' 
Trin.  5  Geo.  i .  where  a  libel  in  the  fpiritual  court,  for  calling  a 
woman  a  whore,  and  after  fentence  applied  for  a  prohibition,  yet 
denied;  for  that  the  court  would  not'  take  notice  of  the  cuftom 
of  London;  where  'tis  aAionable  to  call  a  woman  a  whore. 
CartK  75.  Then  'tis  objefted,  that  upon  the  finding  of  the 
jury,  the  cuftom  is  to  be  certified.  Hob.  86.  Cro.  Car.  516. 
Cro.  Jac.  69.  But  this  cafe  is  not  within  the  cuftom,  as  to 
fales  in  market-overt;  for  pawns,  as  this  is,  and  fales  are  quite 
different ;  and  a  cuftom  wblck  extends  to  fales  in  marked-overt, 
will  not  include  pawns  or  pledges ;  and  for  thit  purpofe  35  H. 
6.  Fo.  25.  is  in  point,  where  'tis  exprefsly  faid,  that  the  cuftom 
extends  to  a  fale,  and  not  to  a  pawn.  There  is  no  inftance  where ' 
this  cafe  has  been  allowed,  with  refpe£l  to  pawns. 


(C)     The  feveral  Sorts  of  Bailments. 

i;^HERE  are  J!x  forts  of  bailments.    The  firft  fort  of  bail-  Comyns'. 

*■  ment  is  a  bare  naked  bailment  of  goodsy  delivered  by  one  man  pi^.*s.^^. 
to  another^  to  keep  for  the  ufe  of  the  bailor^  and  this  I  call  a  depo^  and  fame 
ftum ;  and  It  is  that  fort  of  bailment  which  is  mentioned  in  <Jivi6on. 
Southcote's  cafe.  The  2d  fort  is,  when  goods  or  chattelsy  that 
are  ufefjily  are  lent  to  a.  friend  gratis ^  to  be  ufed  by  him ;  and  this 
is  called  comtnodatumy  becaufe  the  thing  is  to  be  reftored  in  fpecic. 
The  third  fort  is,  when  goods  are  left  with  the  bailee,  to  be  ufed 
by  him  for  hire  :  this  is  called  locatio  £9*  condu5Ho^  and  the  lender  is 
called  locator,  and  the  borrower  conduGor.  The  4th  fort  is, 
when  goods  or  chattels  are  delivered  to  another  as  a  pawn  to  be  a 
fecurity  to  him  for  money  borrowed  of  him  by  the  bailor;  and 
this  is  called  in  latin  vadium^  and  in  Englifti  a  pawn  or  a  pledge. 
Thc  5th  fort  is  ,  when  goods  or  chattels  are  delivered  to  be  carried^ 
$r  fomething  is  to  be  done  about  them  for  a  reward^  to  be  paid  by 
the  perfon  who  delivers  them  to  the  bailee,  who  is  to  do  the 
thing  about  them.  The  6th  fort  is,  when  there  is  a  delivery  of 
goods  or  chattels  to  fomebody,  who  is  to  carry  them,  or  do  fome- 
thing about  them  gratis ^  without  any  reward  for  fuch  his  work  or 
carnage}  per  Holt  Ch.  J.  2  Ld.  Raym.  Rep.  91a,  913.  Trin. 
2  Ann.  in  cafe  of  Coggs  v.  Barnard. 
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(D)    Revocable.    Or  Property  altered.    la  Vfhzt 

Cafes. 

!•  TNEtinue  agmnjl  harm  and  fenuj  and  counted  of  iailment  of 
^^  Jbeep^  to  the  feme  h  fore  the  coverture ^\i^  vr\ix3x  the  drfendatst 
foii^  that  efter  he  toot  the  feme  to  nvfe^  and  the  fheep  'were  healed  to 
bim  to  coimpefler  the  landy  iy  which  he  commanded  him  to  tote  his 
cattle,  and  be  would  not,  wherefore  the  defendant  took  the  cattle  in 
his  land,  damage  feafant;  and  demanded  judgment  if  of  fuch 
taking,  &c*  And  the  opinion  of  Thorpe  was,  that  it  is  a  good 
difcharge  of  the  baihnent,  without  other  pofleffion  in  the  plaintiff 
again,  by  which  the  plaintiff  traverfed  the  commandment.  Quod 
BCta.    Br.  Detinue  de  Biens,  pi.  13.  cites  43  E.  3.  21. 

2.  Where  I  hail  lol.  to  jf.  N.  to  deliver  to  P.  and  J.  N. 
offers  it,  and  P.  refufes,  I  (hall  have  debt  againft  J.  N.  For  he 
fhall  not  retain  the  loK  for  the  refufal  of  P.  where  there  is 
no  default  in  me.    Br.  Conditions,  pi.  53..  cites  19  H.  6*  34. 

3.  If  a  feme  covert  bails  goods  to  a  man,  and  afier  fbe  takes  bim 
to  harofi,  and  he  dies,  the  feme  ihall  not  have  aSion  of  bailment^ 
for  the  bailment  was  difcharged  by  the  inter-marriage ;  but  {he 
may  declare  upon  a  trover.  Quod  nota,  per  Fineuz.  Br.  Bail- 
ment, pi.  6.  cites  21  H.  7.  29* 

D^9»*.pL       4*    A  delivers  20/.  to  B.  to  the  u/e  of  €•  a  woman,  to  he  del^ 

7.  Pafch*     vered  her  the  day  of  her  marriage.    Before  her  marriage  A.  coun* 

"!.¥«▼•  *      tcrmands  it,  and  calls  home  the  money.    C.  {hall  not  be  aided 

'PcBoy.*        in  chancery,  becaufe  there  is  no  conlideration  why  (be  (bould 

have  it.    Gary's  Rep.  12.  cites  D.  49. 
9Le.S9.pl.       5-   If  goods  be  bailed,  to  bail  over  on  a  confderation  precedent, 
SI 3.  Mich.  ^  ^£^  part,  to  whom  they  tt/ght  to  he  hailed,  the  bailor  can't  coun» 
S?  da       termand it;  Qtherwife  where  'tis  voluntary  and  without  confidera- 
totidem  va*  tion.     But  where  'tis  in  confiieratioh  of  a  debt,  it  is  not  counter- 

^ mandable ;  othcrwife  if  it  be  /^  ^'S^  '*'  ^^'  ^f  ^*^^*  ^^ 

Marg.'pi!     Egerton.    Le.  30.  pi.  36.  Mich.  3 1  £liz.  Clerk's  cafe. 

ro.  citet 

Mich*  31  ft  32  Elii.  Clerk  ▼.  Archdale,  ia  the  exchequer,  S.  P.  adjudged,  that  the  fxopeity  Is 
immediatdy  akercd  Aa  if  A.  indebted  to  B.  by  bond,  ddivers  fome  faogflieads  of  wine  to  C.  fa 

fitisfy  B»  his  dihu  C.  waa  furcty  for  A.  to  B.  Adjudged  that  the  property  of  the  gooda,  by  the  delivery 
over  by  C.  it  altered.  2  Le.  89.  pi.  x  1 3.  Mich.  29  £lis.  in  the  excheqoer— — ^  2  Buift.  306.  liaac 
▼.  CUirk,  S.  C.  S.  P.  agreed  Arg.  Cro.  T.  6S7.  pi.  1.  Trin.  22  Jac.  B.  R.  in  cafe  of 

Harria  v.  Ben>oir.  S.  P.  accordingly  by  Doderidge  J.  and  fo  by  Ley  Ch.  I.  if  the  3d  perfon, 

to  whom  it  was  to  be  bailed  oyer,  aflSsnts,  it  \%  not  countermandable.  2  Roll.  Rq>.  441*  Trin.  11 
Jac.  B.  R.  ia  S.  C.         Ychr.  4.  in  a  note  on  the  cafe  of  Riches  v.  Briggs. 

6.  If  A.  bails  goods  to  B.  at  fuch  a  day  to  rebail,  and  hefire 
the  day  A  fells  the  goods  in  market-overt,  yet  at  the  day  bailor 
may  feife  die  goods,  becaufe  the  property  of  the  goods  was  al- 
ways in  him,  and  not  altered  by  the  fale  in  market-overt*  Godb. 
i6o.  pi.  224.  Mich.  7  Jac.  B.  R.  Anon. 


7.  A.  mcldited  in  i  ool.  to  B.  ddivers  ^oods  to  C  momtinf 
to  die  vaiiie  of -die  debtj  to  fatisfy  S.  the  faid  100/.  nvith  thi  gtods 
tft  bis  hands.    B.  has  an  interdl  and  property  in  tlie  foods.  Yel?« 
164.  Mic^  7  Jac.  B.  R.  Brandy.  Lifley. 


*  (£)     AQions  and  Pleadings. 

» 

1.  T\£fiirtf^  in  L»ndm  upm  bailment  made  by  the  plaintiff  to  tlie 

^^  defiendanty  &c.  He /aid  that  he  bailed  it  to  him  in  atuther 
tmmtj^  in  pMgef  &c.  and  no  plea,  per  Finch,  if  he  does  not  tro^ 
wfetbe  haHmentin  thefarfi  county  s  and  after  they  were  at  ifiae^ 
if  it  vat  bailed  in  pledge  or  not,  attd  the  vifne  was  where  die  re- 
ceipt in  pledge  is  fuppofed.  Br.  Traverfe  perj  &c.  pi.  41.  cites 
46  E.  3.  30.  ^ 

a.    Detinue  of  certain  Sorters.    The  plaintij^  coimted  of  bailment  s.  p.  ^^ 
by  him  to  the  a^endaui^  who  fend  that  he  found  the  deeds  by  fortune  now  he  OnQ 
in  his  boufey  and  J.  N.  had  brought  the  hke  writ  againfl  him  to  re-  toUm*2i 
tmm  fibeM  mWf  md  prayed  diat  they  interplead,  abfque  hoc  that  has  right. 
the  plaintiff  l»uled  to  die  defendant  as  here ;  and  a  good  pka,  Br.  B«ii. 
per  Mardn,  and  the  baihneitt  trawrfable  as  here :  for  if  he  con-  JJ^J^gf  r^* 
lefts  baiknent,  then  he  charges  himfelf  to. the  plaintifF,  and  to 
the  (aid  J.  N.  alfo.    Qvod  vatSL :  for  it  was  not  contradiAed. 
Br*  Traverfe  per.  Sec.  pi.  60.  cites  7  H.  6.  2a. 

3  Detinue  fuppofmg  the  bailment  to  the  defendant  at  B.  in  the 
emmty  of  N,  to  r^ilf  &c.  The  defendant  faid,  that  the  fame  day 
and  year,  at  S*  in  the  county  of  B»  the  plmnt^  bought  the  goods  of 
the  defendant  fir  10/.  upon  cwStion^  that  if  he  did  not  pay  the  loT. 
fadi  a  day,  that  thefalefbali  be  void,  and  that  he  did  not  pay  at  the 
day,  nbfque  hoe  diat  the  plaintiff  bailed  them  in  the  county  of  N. 
to  rcbail,  pvout,  &c*  and  admitted  for  a  good  plea*  Br.  Traverfe 
per,  &C.  pi.  65;  cites  %  H.  6.  10. 

4«  Trefpafs  of  taking  his  bowL  The  defendant  faid  that  the 
flaini^  delivered  it  to  W.  E.  in  pledge,  who  bailed  it  to  the  defends 
ant,  whorebailed  it  to  W.  E.  and  the  plaintiff  faid,  that  R.  C. 
gave  to  him,  and  the  defendant  toot  it,  abfque  fyoc  that  he  bailed  it  to 
ly*  Em  in  pledge,  and  did  not  traverfe  the  bailment  by  W»  £.  to  the 
defendant,  and  wdl ;  for  the  bailment  .of  the  plaintiff  to  W.  £• 
is  die  efibA  of  the  bar,  which  binds  the  plaintiff.  Br.  Traverfe 
per,  &:c.  pL  373.  (bis)  cites  10  H.  6.  25. 

5.  Detinue  by  feme  upon  bailment  made  by  herfelf  of  a  chefl  of 
charters  i  the  defendant  faid,  that  they  came  to  him  as  executor  of  tie 
executor  of  the  father  of  the  plaintiff,  whofe  heir  fhe  is,  and  that  he 
had  delivered  them  to  the  baron  of  the  plaintiff  who  is  dead,  abfque 
hoc  that  the  plaintiff  bailed  them  prout,  &c.  and  a  good  plea;  for 
the  bailment  of  the  baron  without  the  traverfe,  nor  the  traverfe 
without  the  plea  precedent,  is  not  good.  Br.  Traverfe  per^  &c» 
P^  374*  cites  11  H.  6.  9. 

6.  Indednue,  the  plaintiff  carxn//  uponfmple  bailtnent,  the  gar^ 
ni/hee  may  Jay  that  it  was  upon  condition^  without  &raverfing  die 

fimplc 
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fimple  ba3ment|  and  if  the  plaintiff  fays  that  it  was  bailed  vpon 

other  condition»  then  he  ought  to  traverfe  the  condition  aliedged. 

by  the  gamiihee,  and  fo  he  did|  and  well ;  per  cur.    Br.  Con- 

fefs  and  Avoid,  pi.  62.  cites  1 1  H.  6.  50. 
S.  p.  per  7*    If  the  plaintiff  brings  detinue  in  the  county  of  C.  and  counts' 

Kewton,  ia  i^^/f  Jimple  bailment^  it  is  a  good  plea  that  it  was  delivered  in  ano^ 
B^loKiit  '*  ^^^  county  upon  conditionf  &c.  abfque  hoc  tiat  it  was  delivered  in  tie 
pl.  3.  cites  place,  &c.  by  reafon  of  the  double  charge,  if  adion  be  brought  of 
S*  c.         this  again  in  the  county ;  quod  non  ncgatur. .  Br.  Traverfe  per^ 

&c.  pL  22.  cites  33  H.  6.  25. 

8.  Detinue  of  a  box  of  charters,  and  one  charter  fpecially  bailed 
to  the  defendant,  and  he  pleaded  to  the  bar  non  detinet,  and  to  the 
charter  Jpecial  made  title  to  the  land,  of  winch,  &c.  abfque  hoc  that  the 
plaintiff  bailed  to  him  to  retail,  &c.  and  no  plea,  becaufe  the  de* 

L  '4  J    fendant  dkd  not  confefs  any  livery  made  by  the  plaintijf,  quod  fiiit  con- 
ceffum.    Br.  Traverfe  per,  &c.  pi.  29.  cites  34  H.  6.  42. 

9.  Contra  where  he  confejfes  delivery  by  the  plaintiff,  to  hiin  fo 
bail  over,  which  he  has  done,  abfque  hoc  that  he  bailed  to  re-ba3 
to  him,  this  is  a  good  traverfe.    Br.  Ibid. 

|0.  And  per  Moil,  he  may  intitle  bimfelf  to  the  land  and  deed^ 
and  give  colour  of  poffeffson  to  the  plmntijf,  and  neverthelefs  well, 
but  not  to  traverfe  the  bailment  as  above.    Br.  Ibid. 

II.  Trefpafs  againft  H.  G.  of  a  box  of  evidences  taken,  the  dfi^ 
Stiito,*^!'  j^/iidff/  faid,  that  J.  G.  his  father  was  poffejfed  thereof,  and  gave 
39.  cites       it  to  the  defendant,  by  which  he  was  poffejfed,  and  after  delivered  it 

^'h'^k^  ^  '^*  ^'  ^  ^'^  ^^  ^^^  'ifi^  ^f  '*'  defendant,  who  after  delivered  it  to 
piJntjf  end  ^^  plaintijff'to  keep  to  the  ufe  of  the  defendant,  and  the  defendant  re^ 
dtfendant  quired  him  to  deliver  it,  and  he  refufed,  by  which  the  defendant  took 
^j^A^  it :  the  plaintiff  faid,  that  J.  G.  gave  them  to  him,  abfque  hoc  that 
per/on,  there  he  govcthem  to  the  defendant  prout,  is^c.  and  fo  to  iffue,  and  found 
the  tnvcrfe  Jor  the  plaintiff,  who  prayed  judgment,  and  the  defendant  plead- 
?^^^**^  .  ed  in  arrcft  of  judgment,  that  die  bar  is  not  anfwered,  for  the 
lb  here';  per  fubftance  of  the  bar  is,  that  the  defendant  bailed  them  to  his 
tot.  cur.  Br.  ufe^  which  ought  to  be  traverfed,  and  not  the  gift,  but  after 
lc7J^^^*  long  argument  tota  curia  e  contra.  Br.  Traverfe  per,  &c.  200.  cites 

4*  133*  12.  In  detinue  ^charters,  the  defendant  may  traverfe  the  bailment^ 

becaufe  he  cannot  wage  his  law.    Br.  Traverfe  per,  &c.  pl.  228. 
cites  8  £.  4.  3* 

13.  But  where  he  max  wage  his  law,  there  he  cannot  traverfe 
the  bailment,  by  all  the  juftices.    Br.  Ibid. 

14.  If  bailee  brings  trefpafs,  he  fhall  fay,  ad  damnum  to  him« 
felf ;  for  he  fliall  be  charged  over.  Br.  Damages,  pl.  124*  cites 
S  £.  4.  6.  *    ' 

1 5.  Detinue  of  charters  againft  J.  N.  fon  and  heir  of  J.  N.  and 
counted  of  bailment  made  by  the  plaintiff  to  the  defendant ^  who  faid^ 
that  he  is  fon  and  heir  of  W.  and  not  fon  and  heir  of  J.  N*  Per 
Moyle,  this  is  no  plea,  becaufe  it  is  of  his  poffeffon,  and  not  brought 
againjl  him  as  heir,  and  fo  it  is  furplufage,  as  in  trefpafs  de  fon 
tort  demefne  is  no  plea.  Br.  Traverfe  per,  &c.  pl*  235.  cites 
10  £•  4.  12. 

16 •  Contra 


l6w  CMltra  in  Ah  againft  him  as  heir,  or  in  detinue  againfi  Um 
as  ieir.    Bu  Ibid.  « 

17.  In  detinue  ef  bailment  ff  the  plaint^  to  the  defendant^  to  re» 

hail  t§  him,  it  fx  a  good  plea  that  he  bailed  to  him  to  bail  to  J»  N» 

which  he  has  done,  without  that  that  he  bailed  to  him  to  re^il  to  the 

I  plaintijf,  prout,  &c.  and  a  good  plea^  though  the  defendant  may 

wage  his  law.     Br.  Traverfe  per>  &c.   pl«  243*  cites  12  £.4. 

It.   21. 

1 8.  &  of  baiha^nt  upon  condition  in  another  county,  there  he 
fiall  trauer/e  she  bailment  in  the  jirjl  county.     Br.  Ibid. 

19.  Detinue  of  goods,  and  counted  af  bailment,  the  defendant 
I  ^w^>  that  the  fame  day.  Sec.  and  at  another  time  the  plmntiff  gavo 
\  to  the  defendant  the  fame  goods,  abfque  hoc  that  he  bailed  them  to  the 
j  defendant  prout,  &c.  and  per  tot.  cur.  except  Bryan^  it  is  no 
I           plea ;  for  it  is  only  argument.  Bn  Traverfe  per,  &c.  pi.  275,  cites 

22  £.  4.  29. 

20.  If  A.  deliyers  B.  ehth  to  keep,  and  B.  keeps  it  negligently,  ^^^^  il* 
A.  may  hare  either  detinue  or  m£tion  on  the  cafe ;  per  Gawdy  J.  tij^^sfpf 

Goldfb.  152.  pi.  79.  cites  2  H-  7.  if  the  goods 

21.  Bebt  was  brought  againft  T.  bccaufc  U.  was  indebted  to  the  ««  «"^»«* 
pl^iff,  and  delivered  the  money  to  the  faid  T.  to  deliver  to  the  t^c/.'" 
plaintiff',  which  he  did  not  do  \  quod  nota.     Br.  Dette,  pi.  6.  cites 
JLib.  Intrat. 

22.  Whether,  in  cafe  of  baihnent  of  goods  to  a  teftator,  the 
executor  in  detinue  againft  him  muft  be  named  executor?  See 
Kelw.  1x8.  b.  pi.  62.  Cafus  inccrti  temporis.  [  'S  ] 

23.  If  money  is  delivered  to  a  man  to  buy  cattle,  or  to  merchant  PerPoweiJ. 
4/w,  with,  though  the  money  be  fealed  up  in  a  bag,  yet  the  property  Jjey  ^^anJ^' 
of  the  money  is  in  the  bailee,  and  the  bailor  cannot  have  a£iion  ther  to  buy 
for  the  money,  but  only  an  account,  though  he  never  buys  or  mer-  ^^^^  ^^^ 
chandizes.     3  Le.  38.  pi.  62.  Mich.  15  Eliz.  B.  R.  Anon.  ^gicSs 

to  buy  them» 
for  this  bieacb  of  truft  I  Iball  Have  eledion  to  bring  debt  or  acc^urt,  and  cited  4  or  5  cafes  j  but  per 
Htrft  Ch.  J.  contra  if  the  party  did  not  take  it  as  a  dcbty  Lut  ad  comfutjndum,  or  ad  rtcrckandisianduv, 
it  muft  be  an  areount,  and  he  fhall  have  the  brnetic  of  an  accountant,  "which  is,  he  may  plead  being 
*  robbed,  which  iball  be  a  good  plea  m  ti^  latt  cafe,  and  not  in  the  &rft.  Adjourned.  ,  1 1  Mod.  92. 
pi.  16.  cites  2  Lev.  5. 

24.  If  A.  lends  money  to  B.  and  B.  delivers  a  thing  of  the 
Talue  to  A.  in  paMrn,  now  the  conver/ion  is  traverfablc,  though  gene- 
rally converfion  is  not  traverfable  but  upon  fpccial  matter;  per 
Wray  and  Fenner  J.  and  fo  in  the  principal  cafe,  which  was, 
a  bag  of  money  was  delivered  to  C.  by  A.  and  B.  to  keep  till 
A.  and  B.  were  agreed.  Le.  247.  pL  335.  Trin.  33  Eliz.  B.  R. 
Anon. 

25.  Debt  upon  bill  fealed,   whereby  defendant  acknowledged  s.  C.  cited 
that  he  had  received  7  /.  ad  emend^  fuch  and  fuch  things,  and  Noy  72.  in 
aTers»  that  he  had  not  bought  tlie  things,  or  paid  the  money.   It  ton*vf  £r!' 
u^s  held,  that  plaintiiF  might  bring  either  debt  or  account  at  his  um. 
eledlion.     Cro.  £.  644.  pi.  48.  Mich.  40  &  41  Eliz.  B.  R.  Lin- 
coln (Earl)  V.  Topdiff. 

Vol.  IV..  C  2(5.  If 


t5  IBaffment 

Koy  72.  ft(S,  If  mwij  is  delivered  /»  be  re^^eiivertdy  li  canoot  be  kdowfl^ 

J^^^J^*      and  therefore  the  property  is  altered,  and  debt  lies  for  it ;  but  ir 

^"^^*     P^rtugalf  or  other  money  which  may  be  Imowny  be  delivered 

fo  be  re-deliveredy  detinue  lies*     Ow.  86*  Mich.  41  &  4a  £liz« 

Bretton  v.  Bametr. 

37.  AAion  on  the  eafe^  fuppofmg  that  he  had  delivered  to  de-* 
fendant  certain  wools  to  keep,  and  the  defendant  had  concerted 
.  them  to  his  own  ufe ;  per  2  juiliccs  the  adion  well  lies ;  (though 
it  was  urged,  that  the  converiion  doth  not  take  away  the  prtferty 
from  the  plaintiflF,  but  that  he  may  always  have  detinue)  for  they 
held,  that  the  converfion  did  take  away  the  property,  and  was 
'%n  ofience,  for  which  this  a£tion  lies,  and  adjudged  accordingly^ 
caeteris  jufticiariis  abfentibus.  Cro.  £.  781.  pL  17.  Mich*  42  & 
43  Eliz.  B<  R.  Gumbleton  v.  Grafton. 

28.  Bailee  in  cafe  of  robbery^  where  he  accepted  the  goods  ta 
keep  fafely,  is  chargeable  in  detinue  for  thiem,  becaufe  he 
bas  his  remedy  over  by  trejpafs  or  appeal  to  have  diem  again* 
Cro*  £•  815.  pi.  4.  Pafch.  43  Eliz.  B.  R.  Southcott  v. 
3ennet. 

29.  A.  delivers  to  B.  a  bag  of  money  fealed^  B.  promifes  to  de* 
fiver  it  on  requeft,  no  aifumpfit  lies  on  this,  for  B.  has  no  bene*^ 
fit  by  it )  for  the  money  being  in  a  bag  fealed,  B.  cannot  have  any 
ufe  or  employment  of  the  money  at  all,  and  fo  has  only  a  charge 
impofed  for  the  keeping.  Yelv.*  50.  Mich.  2  Jac.  B.  R.  in  the 
cafe  of  Game  v.  Harvy^ 

30.  A.  delivered  money  to  B.  to  the  ufe  of  C.  In  fuch  cafe 
C.  may  have  debt  on  account  againft  B.  for  tlie  fame  at  his  eled^ion. 
Godb. '210.  pi.  299.  Mich.  II  Jac.  C.  B.  Clerk's  cafe. 

31.  In  cafe  the  plaintiff  declared,  that  he  delivered  a  bond  to 
the  defendant y  to  keep  and  redeliver  it  upon  requefi\  and  after* 
wards  the  defendant  tore  it.  The  defendant  pleaded^  that  the  phum* 
tiff  delivered  it  to  him  to  be  cancelled,  and  which  he  did ;  and  upon 
Jcmurrcr  Doderidge  and  Crooke  held,  that  delivery  to  be  re- 
delivered ought  to  have  been  traverfed;  but  Coke  and  Haughton 
e  C(Hitra ;  for  they  held,  that  the  delivery  is  otily  an  inducemeta^ 
but  that  the  tearing  is  the  point  of  the  aEtion,  and  therefore  the  deli* 
vei^  need  not  to  be  traverfed.  Roll.  R?ep.  394.  pi.  16.  Trin.  14 
Jac.  B.  R.  Pope  v.  Butler. 

32.  If  A.  bail  tlie  goods  of  C.  to  B.  and  C.  the  owner  brings  de^ 
tinue  againfi  bailee  for  them,  B.  may  plead  the  bailment  by  A.  to 

_     him  to  be  re-delivered  by  A.  and  fo  bring  in  A,  as  gamifbee  to 
t  ^^  J     interplead  with  C.  per  HoltCh.  J.   6  Mod.    %\6.  Trin.  3  Ann.. 
.    B.  R.  at  a  trial  of  Rich  v.  Aldred. 

3  3.  If  A*  bails  goods  to  C.  and  after  gives  his  whole  right  in  them 

to  B»  B.  cannot  maintain  detinue  for  them  againft  C.  becaufe  the 

fpecial  property  that  C  acquires  by  the  bailment  is  not  thereby  tranf 

f erred  to  B.  per  Holt  Ch.  J.   6  Mod.  216.  Trin.  3  Ann.  B.  R.^ 

Richv.  Aldred. 

> 

For  more  of  Bailment  in  general,  fee  3cC0tmty  IDetfltttt)  (&V* 

tCt9lCd)tr>  and  other  proper  Tides* 
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(A)    Aftion.     [One  A£Uon  where  Bar  of  another 

Adion  of  the  like  Nature.] 

[i.tN  an  a£lion  upon  the  cafe»  upon  an  affum^tt  to  pay  a  certain  ^^  ^^ 
^  fum  upon  requefi  for  fuch  a  thing  bought,  if  the  plaintiff  be  |f  c.^ii" 
karred  by  verdiS  upon  non  afiumpfit  modo  &  forma  pleaded,  judged  for 
yet  in  a  ntw  off  ion  for  the  fame  fum,  for  the  fame  thing,  if  the  the  plaintiff. 
count  he  upon  an  ajfumpfit  to  pay  the  fum  at  feverai  iays^  the  firft 
vcrdi£b  and  judgment  (hall  not  be  any  bar  diereof,  diouj^  it  be 
averred  to  be  the  fame  comra£l,  for  it  cannot  be  the  fame  con- 
XxiJEXy  this  being  to  be  paid  at  feverai  days.    My  Reports,  14  Jac« 

PilTNE  AGAINST  SeLLE.] 

f  2.  But  Otkerwap  it  had  been  if  he  had  recovered  in  the  firjl  Roll.  Rep. 
oBion^    My  Reports,  14  Jac.  (but  qjiaRE,  for  it  fccms  that  this  J^teCh' jl 
cannot  be  uie  (ame  promifc]  raid,  that 

preadven- 
tare»  if  die  pbintiff  Kad  itcomed  in  the  firft  a6^ion>  it  ihould  be  a  bar  in  this  ibdion,  qaod  fuit 
Mocefliim,  per  Doderidgc.     B«ic  the  reporter  fays,  qucre,  becaufe  it  cannot  be  intended  the  iaoe 
contraid* 

[3%  If  a  man  grants  a  rent  to  another,  payahle  at  a  certain  day^ 
and  covenants  to  pay  the  tent  accordingly;  if  the  grantee  after  re^ 
covers  in  an  af^ion  of  covenant  for  the  non-payment  of  tne  rent, 
this  will  be  a  bar  of  any  action  after  for  the  rent ;  for  in  the  ac- 
tion of  covenant,  ho  fhall  recover  all  the  rent  in  damages.  Mich. 

7  Jac.  B.  between  Strong  and  Watts,  per  curiam.]  *  C  ^7  J 

[4.  If  A*  demifes  lands  to  B.  for  life  tvttb  warranty^  and  after  a  Hob..  3.  pi. 

nvarrantia  charts  is  brought  upon  this  Warranty  by  B.  againft  A.  J"  ^^^^^ 

and  after  A  irings  an  a£tion  of  covenant  againft  A.  upoft  the  fame  s*.  c.  ad- 

toarranty,  atid  qffigns  fof  breach^  that  the  faid  A,  before  the  leafe  to  judged  j  and 

B.  dtmifeditfor  years  to  L  S.  who  hath  etitered  and  eviBed  him:  J^^^^g^tTn 

it  is  no  bar  of  this  aAion  of  covenant,  that  B.  hath  a  warrantia  the  exche- 

chartse  depending  upon  the  fame  warranty,  becaufe  *thi8  aftion  is  quercham- 

grounded   upon  the   eviftion  of  a  chattle,  fcilicit,  a  leafe  for  j^Jg^".**** 
years,  in  which  there  cannot  be  any  voucher,  rebutter,  or  war-  jrecd  that 
rantia  charts.     Hobart's  Reports  c.  between  Rudge  and  Pin-  thisaftion 

COMB  1  lies.— Ydr. 

COMB. J  ,35,  Mich. 

6jac.B.  R. 
S.  C  adjudged.  1<.olt.  Rep.  25.  PaTch.  12  Jac.  S.  C.  and  judgment  affirmed  in  the  exchequer 

chioibrr.  —  Noy  131.  Piokard  t.  Rldgf,  S.  C.  and  the  court  held  tbit  covenant  well  Uea,  not- 
wxxnttaaUng  the  varrnti^  charts  peoiing.— Jcak*  t^u^*  31*  ^«  Ct 

c  3  [s  U 


1 7  ^at^ 

Hob.  laS.  [j.  If  an  Informer  exhibits  an  r/j/^rma/t^fiagainftB.r/^/a/^^^^ 
S.  C.  in  fi^  taking  farmsy  and  the  fame  day  C.  exhibits  an  infertnation  for  the 
much  the  .  ^fdifne  cafe  againft  B.  In  this  cafe  the  defendant  may  plead  the 
fame  words,  truth  of  the  cafe  to  both,  and  bar  them^  for  inafmuch  as  tliere  is 
iilT  pi.  *  *^'  ^^y  precedency  of  fuit  to  attach  it  in  either  of  them ;  the  court 
1 19V  cannot  give  judgment  for  either  of  them.     Hobart's  Reports  1 7 1. 

wich.  14.     between  Pie  and  Cook,  per  cur^] 

and  the  court  adjudged  that  he  ihould  anfwer  neither  of  them,  and  hj%  it  is  like  two  replevins  by  two 
pcrfons  at  one  time  for  the  fame  taking,  the  defendant  (hail  anfwer  neither  of  them.  ■■■  See  tit» 

Information  (I>)  pU  4.  '  .  *      . 

6.  After  the  bringing  of  affife  of  mortdancejlor^  the  fame  demand- 
ant brought  writ  of  admeafurement  of  doiver  againft  tlie  fame  te- 
nant of  the  fame  land.  Thel.  Dig.  151.  lib.  11.  cap.  38.  f.  9. 
cites  13  E.  1.  It.  North.  Eftoppel  272. 

7.  A  feme,  after  the  bringing  the  ajjifij  may  maintain  writ  ef 
dower  ex  ajfenfu  patris^  of  the  fame  land.     Thel.  Dig.  151.  lib* 
1 1,  cap.  38.  f.  10.  cites  Tempore  E.  i.  Eftoppel  271. 

8.  A  man  was  difleifed,  and  afterwards  he  brought  dum  fint 
vrfra  atatem^  againft  the  diffeifor,  in  which  he  was  nonfuitied, 
and  afterwards  was  received  to  maintain  ivrit  of  entry  furdiffeifin 
againft  the  difTeifor  well  enough.     Thel.  Dig.   151.  lib.  11.  cap.  • 
38.  f.  6.  cites  Mich.  5  E.  2.  Eftoppel  257. 

9.  In  formedon  of  a  gifi  made  to  his  mother  and  her  baron  in 
franh^marriagey  notwithftanding  that  the  demandant  be  nonfuited 

after  the  view,  yet  he  may  maintain  a  new  writ  of  the  fame  land^ 
fuppofing  the  gift  be  made  to  his  mother  and  the  heirs  of  her  body^  &c» 
Thel.  Dig.   152.  lib.  11.  cap.  38.  f.  14.  cites  3  E.  3.  Iter*  Not* 
Eftoppel  134. 

10.  Another  diverfity  there  is  in  oBions  real  and  perfonaU  ''- 
tween  pica  to  the  aBion  of  the  writ^  and  plea  to  the  writ ;  zz  forme^' 
don  in  remainder,  where  it  ftiould  be  formedon  in  reverter ;  fuch 
a£tion  without  judgment  upon  verdift  or  demurrer,  &c.  does  not 
bar  the  demandant  of  his  rightful  adlion ;  and  therefore  if  de- 
mandant in  fuch  cafes  be  nonfuited,  or  the  plea  be  difcontinued^ 
he  may  bring  his  rightful  a£tibn,  and  with  this  accords  27  E.  3. 
84.  6  H.  4.  4.  2  R.  2.  Eftoppel  210.  4  E.  3.  54.  But  if  the 
plea  is  only  to  the  writ,  fo  that  the  fame  nature  of  the  writ  re- 
mains, there  though  the  plea  to  the  writ  be  adjudged  againft  the 
demandant  upon  demurrer  or  verdift,  &c.  yet  he  ftiall  maintain 
the  fame  writ  again ;  for  the  judgment  extends  only  to  the  x^Trit. 
6  Rep.  7.  b.  8.  a.  in  Feirar's  cafe  cites  3  E.  3.  Eftoppel  134.  &  3a 
A(r.  8.  accordingly. 

11.  If  a  man  brings  writ  of  mefne,  fuppoftng  the  defendant  to  be 

meftie  between  him  and  one  A,  yet  after^vards  he  may  have  writ, 

f*ppofing  another  to  be  mefne  between  him  and  the  defendant  of  the 

fame    land.      Thel.   Dig.    152.    lib.    11  •    cap.  38.  f.  30.    cites 

Pafch.  29  E.  3.  44. 

1 2.  If  one  bring  writ  of  ward  againft  one,  of  the  heir  of  one  Jo^ 
and  the  defendant  diesy  the  plaintiff' may  have  writ  of  ward  againfl 
his  executors  of  the  fame  infant,  fippfmg  him  to  be  heir  to  another. 

1 1  Thel. 


Tbel.  Dig.  153.  lib.   ii.^  cap.  38.  f.  37.  cites  HUl.  31  £.  3. 
Brie(  332. 

*  13.  A  man  (hall   only  have  one  a/^/v/  $f  the  death  of  the 

fame  perfon,  and  fuch  plea  to  the  writ    was   adjudged  good. 

Thel.  Dig.   153.    lib.   11.  cap.   38.   f.   40.   cites  Mich.  9  H. 

4*. I. 

14.  Writ  of  trefpafs  againft  3  was  difcontinned,  and  the  plain** 
tiff  brought  another  nvrit  againA  two  of  thetn  of  the  fame  trefpafs, 
and  was  maintained.  Thel.  Dig.  153.  lib.  ii.  cap.  38.  f.  41. 
cites  Mich.  11  H.  6.  10. 

15.  In  iUt  upon  an  obligation  fafpofed  to  be  made  to  B,  the  plain^ 
ajf  was  nonfuitedj  and  brought  another  Hvrit  upon  the  fame  obliga* 
tUny  and  cotsnted  that  it  was  made  to  C.  and  held  a  good  writ  per 
Juyn.  Thel.  Dig.  153.  lib.  11.  cap.  38.  f.  42.  cites  14  H. 
5.  9.  and  that  fo  agrees  6  H.  4.  4.  and  fays^  fee  21  H. 
7.  24. 

16.  Where  writ  of  r^jrviir  if  abated^  and  the  defendant  has  Where  one 
return,  yet  the  plaintiff  (hall  have  another  replevin  of  the   fame  ^"",7^/^-" 
taking,  for  fuch  return  is  not  irreplegiable.    Thel.  Dig.    153.  /gifcd,  and 
lib.  II.  cap.  38.  f.  43.  cites  Pafch.  34  Ht  <S.  37.  and  that  fo  the  defend- 
^igrees  Wood,  Mich.  12  H.  7.  5.  ^  Zu%T 

plaintiffihall 
sot  have  aootfaer  reflevioy  but  fecond  delivenoce  by  ^e  ftatute.  Thd.  Dig.  153.  lib.  ii»  cap.  3S. 
f.  45.  cites  Mich.  19  £.  1.  Replevia  25. 

1 7.  A  bar  in  one  formedon  in  defender^  is  a  good  bar  in  any 
other  formedon  in  aefcender^   to  be  brought   afterwards,  of  the 

fame  gift»     Co.  Litt.  393.  b. 

1 8.  In  ejeBmentf  the  defendant  pleaded  in  bar  a  recovery  had  in 
if.  if.  againfl  the  leffbr  of  the  plaintiff.  This  was  held  by  Ander- 
fon,  Periam,  and  Rhodes,  to  be  a  good  bar.  Goldfb.  43.  pi.  22. 
Mich.  29  Eliz.  Clayton,  v.  Lawfofi. 

19.  A  bar  in  any  adion  real  or  perfonal,  by  judgment  upon  ^'^'^. 
itmurrer,  confeffiwy  verdiBy  £5*r.  is  a  bar  as  to  this  or  like  a£bion  sJ^j„'  ^g^ 
of  the  fame  pature,  for  the  fame  thing  for   ever.     Refolved-  pi- 1.  Mich. 
6  Rep.  7.  a.  Mich.  40  &  41  Eli«.  C.  B,  in  Ferrer's  cafe,  34  Car.  i. 

*      '  -r  -r  B.  R.  in 

cafe  of  Foot  v.  Raftall*  and  the  court  held  it  to  be  good  law ;  but  Pemberton  Ch.  J.  fiid  it  waa 
to  be  onderftood  when  it  appeari  judicially  to  the  court,  that  tbe  evidence  in  the  one  a£tion  would 
nuintaia  die  other  \  bnt  othexmipy  he  faid,  the  court  ihall  intend  that  he  has  miftaken  his  adion* 

20.  But  there  is  a  diverftty  between  real  and  perfonal  aHlons ;  for 
in  perfonal  a£tions,  as  in  debt,  account,  &c.  the  bar  is  perpe- 
tual, becaufe  the  plaintiiF  cannot  have  an  adion  of  a  more  high 
rature,  and  tlier^fore  in  fuch  cafe  he  has  no  remedy,  but  by  er- 
ror or  attaint}  but  if  the  demandant  be  barred  in  a  real  a£lionby 
judgment  upon  verdift,  demurrer,  confeflion,  &c.  yet  he  may 
have  an  adion  of  a  higher  nature,  and  try  the  fame  right  again, 
1>ecau{e  it  concerns  his  freehold  and  inheritance.  Refolved. 
6  Rep.  7.  a.  b.  Mich.  40  &  41  Eliz.  C.  B.  Ferrer's  cafe. 

21.  Another  diverfity  there  is  in  real  anions  between  perfins  that 
^e  not  the  mere  right,  but  only  a  qualified  right ,  though  fuch  are 

C  3  barred 


hxntd  iQ  real  zQkm,  without  mslung  fuch  as  ha^e  infereft  pate 

ties,  it  (hall  not  bind  the  fucceflbr,  as  parfon,  prebendaryi  &c. 

.  For  in  fuch  cafe,  if  a  new  allien  of  the  fame  nature  be  Inrought 

agaiqft  the  fncceiTor,  he  may  falfify  \  and  the  recovery  does  not 

make  any  difcontinuance,  but  that  the  fucceflbr  may  enter.    But 

otherwife    it  is   of  abbots,  biihops.    Sec*  who   iave   the  entire 

Jie  in  them ;  for  in  fuch  cafes  Uie  fuccefibr,  at  the  common  law^ 

-  {hall  not  £aifify  in  fcl.  fa,  or  in  a  new  a£^ion  of  the  fame  nature, 
and  the  law  is  the  fame  when  ii  recovery  is  had  againft  thenu 
6  Rep.  8.  a.  in  Ferrer's  cafe. 

a2.  In  trover  suid  eonverfim  hrmgbt  ef  an  Mf,  die  defendant 
pleaded  that  at  another  time  the  plaintijfy  aod  aneiher  perfon^  miw 
deady  brought  an  ofHon  agaitifl  J.  $•  and  two  ether/ for  thefimieeoc^ 
£  19  ^  mibo  juftified  as  for  a  Ueriot ;  and  upon  demurrer,  adjudged  agaittfl 
the  dien  plaintiffs,  and  averred  that  the  taking  was  |he  fame,  &c. 
and  that  the  trover,  &c.  in  this  a£l,  fuppofed  to  be  by  this  d&> 
fendant  only,  was  committed  by  the  other  defendants  with  him, 
and  that  the  omitting  them  in  this  a^on,  and  the  omitting  this 

^  defendant  in  the  former  adion,  was    covenoufly  done,  et  hoc 

paratus,  &c.     Judgment  if  the  plaintiffs  to  this  a£Hon,  of  the 

^  fame  ma^er,  ihall  be  received,   &c.    Wabnefley  and  KingfiniU 

held  the  bar  good  \  but  Anderfon  and  Glanvill  e  contra.     £t  ad* 

f'  rmatur ;  and  afterwards  it  was  ended  by  arbitrement.  Cro« 
.  6(^7,  pi.  24,  Pafch.  41  Eliz.  C,  B.  Ferrers  v,  Arden. 
23.  Motion  made,  that  plaintiff  mav  file  his  original,  and  oir 
ter  up  the  iffuc  on  record  j  for  he  hatn  fince  arreted  the  defend^, 
ant  3  times  for  the  fame  caufe  ofaBuin\  and  the  defendant  doubted 
whether  he  might  plead  in  bar  another  a^ion  pending^  with  a  prout 
patet  per  record^ y  before  it  was  entered*  Per  cur.  he  may;  if  th«y 
4o  not  enter  it,  you  may  without  any  motion  in  courtf  give 
a  rule  to  enter  it.  i^  Mgd,  91.  Fafch.  8  W.  3.  Armitage  v« 
Row.  '      / 


(A.  2)     Where  bringing  an  ASion  of  one   Na- 
ture (hall  be  a  Bar  to  fhp  l^riuging  an  Adlion  of 

another  Nature. 

I*  np  WQ  executors  with  another  na^ed  executor  in  the  tefiamoni^ 
•■•  and  afterguards  removed  by  the  teHator^  brought  writ  ^^ 
^hty  which  took  final  liTue  without  challenge  of  the  party;  and 
afterwards  the  two  executors,  without  navting  the  31/,  being  alive^ 
brought  writ  of  debt  againft  the  fa^e   defendant^    and    adjudge4 

f'  :>odf    Thel,  i)eg.  151.  lib.  11.  cap.  38.  f.  11,  cite^  ifiU  QE.  z* 
flopppl  %6i^ 
2.  In  quodpernuttat  oftomman  appurtenant,  &c,  the  tenant  fai4 

}hat  the  demandant  at  another  time  brought  writ  of  right  of  the 
ame  cpmmon,  of  the  feifin  of  the  fame  anceftor,  againft  the  prede^ 
celjbr  (fthe  tenant,  who  demajided  the  view,  &c.  in  which  wri$ 
the  ^emaxida|&t  was  nonfoitedi  judgn^ept  of  diis  writ  brought  of  9^ 


"Bar*  ^9 

taxnt  bafe  mture,  See*  Adjudged  a  good  plea,  and  the  demand- 
ant took  nothing  by  his  writ*  Thel.  Dig.  151.  lib.  11.  cap.  38. 
f.  7.  dtesHiil.  12  £.  2.  Eftoppel  261, 

3.  After  one  is  barred  in  affifi,  he  may  have  a^ffS/e  of  mcrtdan^  If  a  man  bt 
apr.    ThcL  Dig.  151.  lib.  11.  cap.  38.  f.  12.  cites  4  E.  3.     It.  ^J"^^ 
Derby  Eftoppel  133  .But  adds,  quxre ;  for  it  is  faid  that  he  fliall  ^d  djfltifin^ 
not  have  it  without  /pedal  remonfirance  [matter  fliewn ;]  as  where  y«  «p<» 
the  heir    enters  upon  the  difcontinueey  or  defcenty  and  be  re^-eniers^  ?drfc«t 
&c.  Fer  Littleton  and  Jenny.     Mich.  12  £.  4.  13,  quxre.  or  other 

Cpecial  mat- 
fery  1m  may  Inve  afiie  of  mortdanceftorv  «]rel,  beiaicly  cntre  fsr  dlieifiA  to  his  inceftor.  Kefotvcd* 
6  Rep.  7.  b.  Mich.  40  tc  41  £Ls.  C.  B.  in  Fcrxtr's  cafe. 

4.  Where  one  is  nonfmted  after  appearance  in  writ  of  iefai/f  he  A»*  »ot- 

may  well  have  turit  of  coftnage  againft  the  fame  tenant  of  the  .     ^^  ^ 

fame  laud,  of  the  fame  dying  feifed  of  the  fame  anceftor.    Thel.  man  brinff 

Dig.  152.  lib.  II.  cap.  38.  f.  16.  cites  Mich.  4  E.  3.  i<J8.  and  writ  of«e/» 

^9  E.  3.  21.  And  a  man  may  vary  from  the  iefcent  made  by  the  an*  ^aJaha 

cefior  of  the  demandant  in  another  writ.  Ibid,  cites  Mich.  13  H.4*  appeanmre, 

14.  in  fcire  facias.  yetheiMr 

oave  writ  of 

firmedou  m  tbi  i^cndiTy  of  the  fame  land  againft  the  fame  tenant,  upon  gift  in  tail  made  to  the  iuut 

gnndfttha,  Thd.  Dig.   152.   Ub.  21.  cap.  38.  (.  10.  dtet  PaCch.  9  £•  3.  454.  and  6  H.  4.  ]• 

■cconfioglj  In  mortdanceftor. 

*  And  where  tn  agife  •ffiagm  exsdtmo  ad  nocumentmm  tiheri  tewtmeiiti,  ftc.  after  iilbe  taleca  upon  tl« 

cahancementy  the  plaintiff  was  mm/tiittd,  jet  he  wat  receive^  to  maintain  ^Jk  of  uufimct  ftuirt  Uvm^ 

%ntf  the  fame  Jiagpum  ad  nccumentum  pf  tkc  fame  fraMk-ttHcment*     Thel.  Dig.  151.  Lb.  1  t  .  oap.  38. 

f.  19.  ches  Pafch.  8  £.  3.  189. 

5.  In  affife^  it  is  no  plea  in  bar  of  the  afj^fe^  that  the  plaintiff  And  con- 
had  brought  againft  him  ivrit  of  formedon   of  the  fame  land  in  t^'t^  *   ' 
mdncb  the  view  is  made ;  for  it  feems  to  be  a  plea  to  the  writ,  and  bringing 
HOC  in  bar.     Br.  Barre,  pi.  60,  cites  14  Aff.  6.  ofwira/ 

'  *^  ^  tntry  IS  no 

bar  iM  fimuden*    Ibi4« 

6.  In  a//!fe  againjl  tenant  for  life^  and  him  in  reverfton^  who 
mfos  received  in  default  of  the  tenant  for  lifey  and  pleaded  the  bring'* 
isig^  a  writ  of  a  more  high  nature  againfl  the  tenant  for  life,  &c. 
And  it  was  held  a  good  plea,  in  his  mouth  in  bar  of  aflife,  witbr 
out  (hewing  record  hereof  fub  pede  iigilli.  Thel.  Dig.  15  2. 
lib.  II.  cap.*38.  f.  22.  cites  16  Aff.  17. 

7.  In  quare  impedit  by  the  king  againft  a  biftiop,  the  bifliop 
laid,  that  the  king  at  another  time  had  brought  quare  non  admijtt 
^ainft  him  of  the  fame  church,  fuppofing  that  the  defendant  hact 
iiothingy  but  only  as  ordinary,  &c.  Judgment  of  this  writ,  in 
'vdiich  the  defendant  may  claim  the  advowfon,  and  adjudged  no 
plea.  Thel.  Dig.  153.  lib.  11.  cap.  38.  f.  46.  cites  Pafcfc. 
16  £•  3.  Quare  Impedit  145. 

8.  After  the  bringing  of  eiffifef  the  feme  had  ctti  in  fnta  of  the 
fajn^  land  of  her  own  fefm^  mtwithfianding  that  it  was  found  bf 
theajife  that  Jhe  was  never  feifed.     Thel.  Dig.  152.  Hb.  ir.  cap. 

28.  C  23.  cites  Mich.  17  E.  3.  65.     But  adds  qu^re,  the  tenant 
itbccui  io  vltH  durft  not  demur. 

C  4  9-  After 


But itwu  9.  After  the  bringmg  of  dum  mn  fuk  cmpas  of  the  feifin  of 
w^cit^bt'  his  anccftor  demanding  fa  fimple^  to  which  fuit  he  appeared,  he 
had  brought  connot  maintain  formedon  in  defcender  againft  the  fame  tenant  o€ 
fwmtdmin  the  fame  land,  making  his  defcent  by  the  fame  ancefter;  by 
T^in^'fet^  judgment.    TheL  Dig.   152-  lib.  11.  cap.  38.  f.  25.  cites  Micju 

tail  by  the      l8  E.  3.  3 1. 

remaindery 

«iKi  the  writ  abated  by  lei  gager  of  non-fummonit  th«t  he  ihoald  tnaARtaLxnfirmedon  in  4'fien^  a^aifift  the 

fame  cenaatof  the  fame  land  well  enough.    Thel.  Dig.  152.  lib.  ti.  cap.  38,  f.  25.  dtes  18  £.  3. 

54.  28  £•  3. 


ID.  In  dower  the  tenant  faid,  that  the  demandant  had  brought 
cut  in  vita  againft  him  of  all  the  land  of  which,  &c.  of  die  de- 
mife  of  the  fame  baron,  to  which  writ  {he  appeared,  &c.  and 
adjudged  a  good  plea.  Thel.  Dig.  152.  lib.  11.  cap.  38.  f.  24. 
cites  Trin.  18  E.  3.  Eftoppel  221.  &  33  Aff.  18.  agreeinjg. 

II.  In  formedoHy  if  ijue  be  taken  upon  the  gifty  and  found  again/l 
the  detnandant  that  he  ne  dona  pas,  &c.  yet  the  demandant  may 
afterwards  have  ajffe  of  mortdanceflor  upon  the  dying  ieifed  of  the 
fame  anceftor  to  whom  the  gift  was  fuppofed  to  be  made. 
Thel.  Dig.  152.  lib.  11.  cap.  38.  f.  26.  cites  Pafch.  19  £.  3. 
Eftoppel  227. 
•  12'.  In  nvritupon  the  Jtatute  of  his  fervani  and  appreptice  tate^ 

•  and  efloigned  y  die  defendant  faid,  that  the  plaintiff,  pending  this 

writ,  brought  writ  of  ravijbment  of  ward  againft  the  fame  de- 
fendant, fuppofmg  the  raviflunent  out  of  his  ward  of  the  (am^ 
perfon  whom  he  fuppofes  to  be  his  ferv^ant,  and  held  a  good  plea 
to  the  writ.  •  Thel.  Dig.  152.  lib«  11.  cap.  38.  f.  29.  cites  27 
M.  21. 
S.  C  cited         I  J.  In  formedon  in  remainder j  if  the  demandant  be  mmfuhtd, 

liep!'?.  b.    ^^  "**y  ^^  ^^^  fi^^^  facias  out  <f  a  fine  for  the  fame  land 
%.  a*.  Mich,  againft  the  fame  tenant,  fuppoftng  that  the  land  ought  to  revert  to 

'4**4«       him.    Thel.   Dig.    152.   lib.  11.  cap.  38    f.  27.    cites  Mich. 
Eh«.  c.  B.  ^^  jj  J   3^^ 

C  21  ]  .  14*  Upon  a  deed  by  which  a  man  is  obliged  in  a  defat^ 
and  to  render  account,  if  the  plaintiff  brings  vjrit  if  account^ 
to  which  he  appears,  he  may  afterwards  maintain  writ  of  debt, 
Thel.  Dig.  152.  lib.  11.  cap.  38.  f.  28.  cites  27  E.  3.  89. 
28  E.  3.  98.      ' 

15.  Feme,  tenant  for  life,  took  baron,  and  was  diflei&d,  and 
after  the  death  of  the  baron  (he  brought  cui  in  vita  upon  the  demife 
if  her  baron  againft  one  A*  who  came  and  faid,  that  he  entered  by 
another,  and  not  by  the  baron,  which  was  not  denied  by  the 
feme,  by  which  fhe  took  nothing  by  her  writ,  and  afterwards 
iJEie  brought  afffe  againft  the  heir  of  A,  and  others^  diffeifors^  w1m> 
continued  their  eftate  by  the  firft  diffeifin  till  (he  entered,  and 
was  feifed  till  at  another  time  diftifed,  and  adjudged  that  the 
$i(iife  hy  wsll.  Thel.  Dig.  153.  lib.  11.  cap.  38.  f.  31.  ekes 
Mich.  30  E.  3.  24.  30  Aff.  48. 

16.  Where  3  join  in  afftfe^  and  afterwards  are  nonfuited^  two  ef 
themy  leaving  out  the  one,  mey  have  a  n^vf  offifeoi  ^  fame  bud 

in 


vai^  %  of  him  wlio  is  left  out,  weU  enougli.  Thel.  Dig*  j$^^ 
£b.  II.  cap.  38.  f.  32.  cites  31  AC  14* 

17.  If  a  feme  brings  cm  in  vita  againft  one»  (he  cannot  after* 
wards  maintain  qflfe  agmnft  the  fnffee  rf  the  firfi  tenant  in  the  ad 
in  vita:  hut  tf  the  tenant  in  the  cui  in  vita,  dtfclaimsy  and  Jbe  en* 
tersy  and  afterwards  is  oufted  by  his  feoffee,  then  (he  (hall 
have  a(Gfe.  Thel.  Dig.  153.  lib.  11.  cap.  38.  f  34.  cites  33 
Aff.  i8, 

i8.  After  nonfuit  in  appeal  of  nuuhem  a  man  (hall  not  have  ana* 
tber  appeal  againft  the  fame  defendants,  fuppoiing  thofe  who  were 
principals  in  the  one  to  be  acceflbnes  in  the  other,  &  e  contra. 
Thel.  Dig.  153.  lib.  11.  cap.  38.  f.  35.  cites  40  AfT.  i. 

19.  The  demandant  brought  yjrfw^iw  in  remainder^  and  counted  Br.  Brief, 
Sf  /A^  giji  of  S.  and  afterwards  he  brought  formcdon  in  defcender,  ^r  ^oj- 
and  counted  if  the  gift  if  E.  and  therefore  well,  by  Finch.  J.  but  3. 1,^.  c. 
he  held,  that  it  would  have  been  otherwife  had  it  been  of  the  &,  s.  P.  by 
gift  of  one  and  the  fame  pcrfon.     Quaere.    Br.  Eftoppel,  pi.  225.  fj^S?*^ 

cites  40  £.  3.  14.  21.  yec  by'the 

one  tbede- 
aaaad  was  of  a  fee  fimple,  and  by  the  other  of  a  fee  tall.  ■         Br.  Formedon,  pi.  77.  cites  S.  C.  4b 
S.  P.  bj  Ftncham  J.     Quvre.  'But  Belk.  held,  that  the  formedon  'm  remaiDder  is.noC  mofc  higk 
Shaa  the  writ  of  dcicender;  for  the  fonnedoD  in  defcender  is  a  writ  of  right  in  its  nature.  — .-  ThcU 
1^1%,  153.  lib.  II.  cap.  38.  f.  38.  citei  S.  C« 

Vi  the  heir  brings  fumtdon  m  dtfeendcr,  jtx  he  may  have  formedon  in  nmairder  ot  rvotrttr*  5  Rep* 
33«  Pafth.  I  Jac.  C.  B.  in  Eobinfon's  cafe*-^— S.  C.  cited,  and  S.  P.  refolved,  though  the  heir 
ts  baned  in  formedon  in  defcender ;  becaufe  formedon  in  remainder  or  reverter  is  an  a^ion  of  an  hijber 
ffacnie^  bccaufe  in  this  a  £ee  fimplc  is  to  he  recovered.     6  Rep.  7.  b. 

20«  After  bringing  of  formedon^  the  demandant  cannot  main- 
tain ajjife  of  the  fame  land>  agairfl  the  heir  of  the  Jirji  tenant  infir^ 
nudon^  without  ihewing  title  how,  &c.  Thel.  Dig*  153.  lib.  11. 
cap.  38*  f.  36.  cites  Pafch.  43  £•  3.  17.  and  43  AfT.  42. 

au   After  nonfuit^  in   appeal  of  maihem  a   man  cannot  have  ^^^  ^^^ 
aaion  of  trefpafs  of  haUery,  andof  this  fame  maihem.    Thel.  Dig.  ,^4jj!j'''J 

153.  lib*  II.  cap.  38.    f.    35*  cites  43    AfT.    39.    12    R*    2.      Co-  maihem  ha* 

TQHC  no.  recovered 

damages  for 
the  m»faem»  he  may  bring  writ  of  trefpa^  of  that  batterr»  and  recover  damages  hut  the  battery.  Br. 
Tifipa&>  pi.  24s r  <^ites  22  Aff.  8a— »*-Br.  Appeal,  pi.  60.  cites  S.  C.«-^.-Inttefpafaof  aOdult  and 
battery  die  plaintiff  recovered,  and  had  execution,  and  afterwards  brought  an  appeal  of  jbaihem  again^ 
the  tame  pcrfon  upon  the  fame  matter  \  the  faid  rccoVery  and  execution  was  a  gcMtd  bar  j  cited  Lc.  19. 
pi.  34.  by  Ayliff  J.  as  one  Cobham*s  cafe. 

22.  If  a  man  fues  replevin  of  his  beaft  taken,  ani  has  deli* 
verance^  he  cannot  haye  a£tion  of  trefpafs  vi  ^  armis  of  the  fame 
taking.  Thel.  Dig«  153.  lib.  1 1.  cap.  38.  f.  39.  cites  Hill.  5  H.  4. 2. 
and  lays,  that  fuch  plea  to  the  writ  was  held  good*  38  £«  3. 
41.  46  £•  3.  26.  and  17  £.3.  58.  r^2  ] 

.    23.  After  the  bringing  of  writ  of  debt  by  one  as  adminijlrator^  he  ^'  ^'  *'^ 
may  have  another  writ  as  executor  to  the  fame  deceafed  perfon  againft  ^f^^^^'J 
the  fame  defendant.    Thel.  Dig.  151.  lib.  ii.  cap.  38.  f.  13.  ^^rnpon* 
cites  Pafch.  17  H.  <J.  EOoppel  273.  ^  defi- 

ant fUadu 
|i«r  hdbre  die  pOlthafe  of  this  writ,  the  faid  A.  cne  of  the  pfaint'ift^  as  adwnmfirater  tf  R*  brought 
debt  upcn  tb€  fame  bend'agtinfi  fhc  defendant^  who  rbtn  f  leaded^  tbsi  JK.  mjde  exeeutersf  tobo  aOmi' 
wftnd^  ami  tremerftd  tbst  he  4ied  inteftatt\  and  the  pU'tniiff  then  reflud^  that  adminiilration  wae 

«  cOQunit* 


committed  t»  him  )>endente  file  between  the  aecuton  of  the  &U  wSI,  wbcreufoa  Ji^Mmr  d$* 
wnprredy  and  it  teat  adjudged  for  him,  and  pleads  this  matter  by  way  of  eiloppely  and  demaods 
judgment^  if,  as  executor,  lie  ihall  have  an  a^'ion  upon  the  fame  bond  tgainft'  the  fame  defendant  j 
bot  judgment  was  now  given  for  the,  plaintH^'j  for  by  the  firft  judgment  the  plaintiff  wm  only 
bancd  'as  to  the  ad^iofi  of  die  writ,  viz.  to  have  any  aQh>n  a$  adminiftrjtfor,  but  diis  miftake  of  bit 
«Am»  is  ao  bar  nor  efto^pcl  to  his  bringing  his  true  a£iion.  5  Co*  32»  33.  Pafcb.  1  Jac*  C-  B* 
RolMnfon^a  cafe  ■  -Cro.  J.  15.  pi.  20.  Robinfon  v.  Robinibn,  S.  C.  ftates  it,  that  A.  had  taken 
out  adminiftrationy  he  n9t  kfiow'ti^  at  the  time  of  taking  it,  or  hinging  the  affienf  that  there  fvai  any 
wU\  and  adjndgod,  the  bringing  the  a^Ion  aa  adminiihator  is  no  bar  to  hi|  bris^ng  ^dioa  ai  esc- 
cotor;  [in  which  he  was  fole  plaintiff,  the  other  executor  being  dead]  for  though  once  a  bar  in  a  per- 
iisBtl  a&on  is  a  bar  perpetoal,  that  is  to  be  underftood,  when  it  is  a  bar  to  the  right ;  but  here  it  was 
not  any  bar,  bnt  by  the  mifconce'rving  hiv  aftion  it  abated,  and  fo  no  bar  to  a  new  afKon*  S«  C« 

and  iame  diftifnAieo  eited  Arg.  %  Mod.  319, 

24.  In  refcousy  Juppofing  thai  the  defendant  held  of  the  plaintiff 
9ne  houfeand  three  acres  of  landy  by  \o  marks  retit*    The  defendant 

faidy  that  the  plaintiff  at  another  time  brought  qfffe  agatfi/t  him  <f 
the  fame  rent^  and  tnade  title  that  the  defendant  held  the  faid  hcufe 
and  three  acres  if  land  and  a  mill,  ^  the  plaintiff  by  this  rent,  in 
nvhich  -afftfe  he  ivas  mnfuited:  judgment^  if  he  ihall  be  received 
now  to  fay,  -that  the  rent  is  now  iifuing  out  of  the  houfe  and  the 
three  acres  of  land  only,  &c.  fed  non  adjudicatur ;  for  tlie  juf- 
tieeswere  in  divers  opinions.  TheL  Dig.  153.  lib.  11.  cap.  384 
f.  44.  cites  Brief  5  E.  4.  9.  Mich.  7  E.  4.  19,  ao. 

25.  In  debt  againjl  executor,  who  faid  that  the  plaintiff  had  fued 
^gethift  the  ordinary  for  tlye  fnne  debt,  fuppofng  that  the  tejlator  bad 
fhed  inteftate,  and  had  judgment  to  recover  ;  judgment  of  this  writ 
fued  againft  him  as  executor,  Sec  and  adjudged  no  plea.  Thel, 
Dig.  153.  lib.  II.  cap.  38.  f.  47.  cites  18  £.  4.  i. 

26.  Trej^fe  quare  elatftim  f regit ^  (ffc.  the  defendant  pleaded, 
thai  hfore  this  time  he  bad  brought  an  ejectment  againft  the  now 
plaintiff^  and  recovered  and  bad  exect/tson,  &c.  judgment  fi  a^o,, 
&c.  amd  this  was  adjudged  a  good  bar,  and  the  conclufion  of  thd 
piea  good*  Leon.  313.  pi.  437.  Mich.  31  &  32  Eliz.  C.  B. 
Kempton  v.  Comer. 

W  Aatda-       ^7*  ^  ^^^  ^  bound  in  an  eNig/ztion,  and  afterwards  promifes  t» 

^uges  feco-  pf^  tb»  money,  afTumpfit  lies  upon  this  promife  \  and  if  he  recovers 

Wted  in  as    au  in  damages,  this  (hall  be  a  l^r  in  debt  upon  the  obligation  \ 

iwybe  a      »Fced  by  all  the  juftices.     Cro.  E,  240.  pi,   112.  Ttin  33  Eliz^ 

fcaroTadebe,  B^  R.  Afl)broke  v.  Snape. 

yet  It  b  not 

fo  by  hw  where  the  coofider^tion  is  oolUterai.    Cro.  J.  119.  pi.  7.  Hill.  3  Jac.  B.  R.  in  caie  of 

|.ee  V.  Aiynpc.    ■        Yelv.  48.  ^.  C. 

28.  In  affumffit  to  pay  too/,  the  defendaqt  plemded  that  the 
pLuntiff  had  brought  oBion  of  account  againfi  him  for  the  fame 
money;  judgment  fi  adip  pending  the  adion  of  account,  ad^ 
judged  and  affirmed  in  error,  that  this  is  no  plea  in  bar/  he« 
caiufe  damages  are  recoverable  in  a^ion  on  the  cafe,  but  not  in 
ndion  of  account.  Mo.  458.  pK  633^  Mich.  38  &  39  Eliz^ 
^       '        Qarkby  v.  Foftcr. 

he  bring  a  ^9*  ^^  ^"7  ^  bantd  by  judgment  in  any  real  oBion  of  the  feifin 
mit  of  a  of  his  anceftor,  or  of  his  own  poffeilion;  he  may  have  writ  of 
■**"*  *JJ8h  right,  in  which  the  matter  (hall  be  tried  and  determined  again  \ 
Ibat  in        refolved.    6  Rep.  7.  b.  in  Ferrer's  cafe* 

Yidu(jhh«  was  barredj  he  and  his  h^ue  ;Mt  only  barred  of  the  fame  adioD^  but  ilfi),  fo  long  as  the 

recordt 


ttcoT^  of  fhe  jo^SBMSt  tandi  Ijs  foKc ;  lK«Dd  his  han  ait  birred  of  dicSr  entrr.  €  Rep,  8.  a.  »• 
^ftdiaS,  C.  r  ^ 

3a  But  recovery  or  bar  in  ftjifit  is  a  bar  in  every  eiber  qffije^  K^brly  a 
IMidin  wrxtof  entxy  of  ^Mt^^torlntbarfofbisvvmpeff^ionand  ^^"^^ 
ff  one  and  the  fame  parties.    6  Jlcp*  7*  b,  in  Ferrer's  cafe.  u  aftioa  «r 

tbefiupeaa- 

tnre.  Bat  this  niJe  bath  tkrn  e^ctftionsj  ift,  In  caie  of  a  parjon^  prehenJ^  or  rmMtf  in  toil,  m  tfat 
book  of  S  £d.  3.  2S.  is.  2(ily,  If  he  be  r«  fr(;m  attj  tithy  9s  lo  H.  7*  •5.  ii  H.  6.  iS.  3dlyy  |f 
Ik  be  an  m/oMtf  «a  5  £flw.  3.  32*  For  ao  ad&ie  is  not  ib  ftroog  an  cftopfcl  as  odior  aftions  ^  per 
Monataigae  Ch.  J.    Cro.  J.  467*  pi.  13.  HilL  15  Jac.  B.  R.  ia  paib  of  H41£n4  v.  PUtc 

» 

31.  Bar  £0  tf  vfrong  oHion  brought  is  npt  any  bar  wbere  the  At  when 
rig^  aaio9  is  brou^t.     Cro-  E-  668.  pi.  ^4-  Pafch,  41  Eliz.  ^^ 
C  B.  in  cafe  of  Ferrers  v.  Ardep«  j^^  ^nd 

brings  tref- 
t€fs  agaiaft  the  bailee  for  thofe  ^oods,  and  be  barred  by  vcrdid  or  demoner,  that  fball  not  be  a  bar 
m  detmui  ar  actoimt,  per  Ajfderibn  and  Glanviile.  But  per  Walmfley  J .  where  a  t'a/t  is  pleaded  in  iar 
t9  a  tbimg  demnded,  and  br  reafon  thcreof>  the  plamti^  is  barred  upon  demurrer  or  verdi^,  the  mtereft 
thereby  it  bound,  and  the  pUintiir  ilull  be  barred  fioqa  bringing  a  neir  a^on,  per  Aaderioa  and  Glaa« 
vil.    Cro.  £•  668.  pi.  14.  Pafch.  41  £lix.  C.  B.  in  poft  of  Ferrers  t.  Anfea. 

32.  S.  J0/4  all  bh  com  Jlanding  and  growing  in  fuch  a  clofe  for 
(o  niiicfa,  and  afterwards  brought  an  affun^u  for  the  money,  it 
was  oh}e£ledy  that  debt  lay,  but  not  this  a£lion  \  but  it  was  held 
fhat  a  recovery  or  bar  in  this  fiBion^  Jball  he  a  good  bar  in  debt 
brought  upon  the  fame  contract,  and  fo  vice  verfa^  a  recovery  or 
bar  in  aQ:K)n  of  debt»  is  a  good  bar  in  a<%ion.  on  the  cafe  upoii 
afliunpfitf    4  Rep.  ^%t  b,  94.  b.  Triiu  44  £}iz.  Slad(^'a  cafe* 

{A.  3)  Where  tb^  Heir  may  bring  a  Writ  for  the 
fame  Thingi  for  which  the  Anceftor  had  brought 
a  Writ. 

1. 1^  Otwithftanding  the  anceftor  brought  ySrw^//^//  in  remabider^ 
^^  and  died  pending  this  pica,  yet  his  fon  and  heir  may 
jnaintain  writ  of  entry  fur  dijffeiftn  made  to  the  fame  anceftor  of 
^  £une  land  \  becaufe  the  one  writ  is  not  of  a  higher  nature  than 
the  other.  Thel>  Dig.  152.  lib.  ii*  cap,  38.  f.  15*  cites  Pafch. 
I|E.3*  130,  3c  14  Aff.  6. 

2.  Where  the  anceftpr  has  brought  writ  of  rights   in  which  Bat  ibid.  U 
view  and  voucher  have  been  hady  &c.  yet  his  heir  may  maintain  writ  Hwk'hdd 
^  entry  ^  the  fatne  land,   againfi  one  who  luas  not  party  to  the  the  con- 
^urit  of  right,  nor  heir  to  the  party,  per  opinionem.     Thel.  Dig.  traTy,Pafch. 
JS2,  %  II,  cap,  38,  f.  17,  cites Trin,  6  E.  3.  272.  ll2\V,'^ 

demandant 
liaaSAi  bioogbt  the  one  writ  antf  the  other»  and  the  firft  tenant  had  infeoflfed  the  fecond  tenant  with 
poo^baos  of  record  fub  pede  figilli,  ftc.  and  that  fpch  bringing  of  writ  of  a  more  high  natttre^  ihafl 
abate  wat  of  a  note  bale  natare,  and  citet  33  A^  iS.  agreeing. 

3,  Notwithftandiiif  that  the  father  has  had  qi4ad  pemuttat  <f 
^mltman  ^  pajiute,  yet  his  fo9  sud  hw  tna^f  have  aj^fe  of  tl^e 


« 


•4  ^BttCi 

fame  common.    Thel.  Dig.  152.  lib.  ii.  c^.  38.  f.  2U  cites 

15  AflT.  3. 

4.  If  demandant  be  barred  in  wr//  of  error ^  on  rekafe  of  Ins 
ancefioTy  yet  his  tffue  in  tail  Jball  have  a  nnu  vmt  if  errors  tor  he 
daims  not  only  as  heir,  but  per  formam  doni,  and  by  the 
ftatute  he  (hall  not  be  barred  by  feint  pleading  or  falfe  pleading 
of  his  anceftor,  fo  long  as  the  right  of  the  entail  remains ;  refolved. 
*  6  Rep.  .7.  b.  in  Ferrer's  cafe,  and  fays  that  with  this  agrees 
10  H.  6.  5.  &  Dyer  188.  pi.  8.  3  Eliz.  Sir  Ralph  Row- 
let's  cafe. 

5.  \xi  formedon  in  defcetidery  if  the  demandant  be  barred  by 
vcrdift  or  demurrer,  yet  the  ijfue  in  tail  Jball  have  a  new  formedon 
in  defcender^  upon  the  conftruftion  of  the  ftat.  of  W.  2.  cap.  2. 
Refolved.  6  Rep.  7.  b.  Mich.  40  &  41  Eliz.  C.  B.  in 
Ferrer's  cafe. 


(B)  Aftion.     [Judgment  in  one  Aftion,  where  a 
Bar  in  another  Aftion  by  the  fame  Perfon.] 


C.  cited    r  I .  T  N  an  aftion  upon  the  cafe^  if  A.  the  plaintiff  declares ^  whereas 
r.iMod.         1    \xQ  tnagnam  curam  de  negatiis  in  lege  oio,  the  defendant. 


S.C. 

-Arg. 

the  oMJc  rf  hahmffet  fsf  a  permultis  periculis  ipfum  prefervajfet ;  and  whereas 
Leach  v.  the  plaintiff  at  the  rcqueft  of  the  defendant,  eidem  defendenti  promi^ 
Thompfon.  j^^  ^^  ^^^^  ^^  ^y-^  ^^^  daughter  of  the  defendant ^  the  defendant  did  of- 

•  Fol.  354.  /'^^'^  to  pay  to  the  plaintiff  looo/.  and  upon  non*  affumpfit  pleaded, 
l_,  ^    _r  the  jury  find  for  the  defendant^   and  judgment  is  given  accord- 
ingly ;  and  after  A*  hrings  another  affion^  and  declares ^  that  in  confider'' 
^mtton  that  the  plaintiffs  ante  tunc,  at  the  requtfl  of  the  drfendant^  mag^ 
mam  curam  de  negotiis  in  lege  of  t/jt  defendant  babmffkt  >St  ipfum  de- 
fendentem  a  multis  periculis  prefervajfet^  and  to  tne  defendant  ad 
tunc,  at  his  requefl  promififfet  ducere  in  uxorem  fuamfiliam  defenden'^ 
tiff  the  defendant  did  affwne  to  pay  to  the  plaintiff  1000/.  cum  inde 
reqmftus  effete     The  judgment  in  the  firft  aAion  is  not  any  bar  of 
this  aAion,  becaufe  the  promife  is  a  collateral  promife  and  the 
defendant  promifed  to  pay  the  1000/.  generally  without  any  re^ 
qued,  which  is  to  be  paid  within  a  convenient  time ;  but  in  the  laft 
promife  it  is  to  be  paid  upon  requeft,  which  requefl  is  part  of  the 
promife,  and  a  fpecial  requeft  ought  to  be  alledged,  with  thr 
time  and  place  of  requeft,  this  being  a  collateral  promife ;  but 
this  is  not  to  be  alledged  in  the  firft  promife,  becaufe  no  requeft 
is  mentioned  to  be  parcel  of  the  promife,  and  therefore  thijt  tvj9 
fromifes  differ  materially^  and  therefore  the  judgment  in  the  firft 
a£tion  is  not  any  bar  of  this  laft  adion.     IVIich«  7,1  Car.  B.  R. 
between  Leach  and  Bromftll^  adjudged  upon  demurrer.] 
5  TJ.  4-  5»-       2.  Trefpafs  in  bank.    The  defendant  pleaded  that  the  plmn^ 
c'tw  o  E^'  '^  ^'  another  time  recovered  againft  him  for  the  fame  trefpafs  19 
3.  that  it'     London  40/.  nuhichhe  has  been  at  all  times  ready  to  pay,  and  yet  is  g 
wu  held  a     judgm<*nt,  &c.  and  becaufe  the  plaintiff  could  not  deny  it,  but 
Mdcltn '     demurred ifcai/Je  he  had  not  taken  execution^  it  was  awarded  that 

th^ 


of 


die  pbintiff  ihould  take  nothing  by  hi$  writ,  &c.    Br.  Trefpafs,  f\^^ 

pi.  39.  cites  40  E-  3.  27.  &  ao  H.  6.  1 1.  mAttcr. 

3.  Though  the  ftatute  gives  writ  of  quare  cjecit  infra  tcrmi- 
niun  for  the  leffee  vfbo  is  oujled^  yet  he  may  have  writ  of  covenant 
agooffi  his  kjjir^  which  is  given  by  the  common  law  \  therefore 
qasere  in  this  cafe,  if  he  brings  quare  ejecit  infra  terminum  againjl 
the  feoffee  dfoy  if  he  fliall  not  recover  again.  Br.  Parliament, 
pi.  8.  cites  46  £.  3*  4. 

4-  For  he  may  recover  tnvice  in  two  quare  imfiedits  again/l  feveral 
£/iurberSf  by  feverdl  writs  of  quare  impedit.  Br.  Parliament,  pL  8- 
cites  46  E.  3.  4.  *  C  25  3 

5.  Notwithftanding  a  recovery  be  had  in  ajjife  againft  one,  yet  6  Rep.  S. 
he  (hall  be  refiored  to  hisjirji  aEHon  to  demand  his  right ;  as  in  the  ^'|**^,^* 
irafe  *  of  a  formedony  cut  in  vita^  and  the  like.     6  H.  4.  2.  a.  xn  a  oou 

pi.    12.   per  Markham.  the  reporter, 

*  ^  cites  S.  C 

and  in  Marg.  cites  DoA.  PUciuodJ»  65. 

6.  In  deity  if  the  defendant  pleads  a  former  recovery  by  the  Br.  Bane, 
ftiuntiff  in  plea    real  or  perfondy  without  execution^  it  is  no  bar ;  j|'  e.\*^' z! 

became  he  that  recovered  may,    at   his  pleafure,  bring  a   new  &  20*  H*.  6. 
writ.    Heath's   Max.  67.  cites  Br.  Bar.  12.  20  H.  6.  and  4^  12.  s.  p. 

JEA   3.  .  perTharpe. 

7.  In  trefpafs y  judgment  in  another  writ  of  trefpafs  of  the  fame  S.  P.  an* 
trefpafs  is  no  pleay  without  execution.     Br.  Execution,  pi.  5.  cites  cQiint**^debt, 

20  H.  6,   II,    12.  andtlMiike. 

Br.  Ban«« 
pi.  43.  citec  9  E.  4*  50.  by  Danby  and  Moile  ;  but  Littleton  and  Choke  e  contra.  *  Br.  Tad(« 

nenCy  y  1.  47.  S.  P.  accondingty,  but  the  year  and  page  is  mifprinted.  -»*—  Br.  Account,  pi.  57* 
cites  S.  C.  U  S.  P.  accordingly^  as  to  account.  ^ 

8.  A  recovery  upon  bailment  in  one  couffty  cannot  be  intend- 
ed a  recovery  upon  bailment  in  another  county y  nor  it  (hall 
not.  ferve  for  bar  there.     Br.  Judgment,   pi.  32.  cites   21  H. 

6.  35-  . 

9.  If  a  man  recovers  in  debt  upon  contraBy  and  does  not  tale  But  if  1' 

executiony   yet  he  cannot  have   a   new  aftion   of  debt   on  the  v*riS>J!r* 
contra£l ;  for  the  contra  A  is  determined  by  the  judgment  on  upon  an  •b* 
record.     Br.  Contraft,  pi.  39.  cites  9  E.  4.  51.  ^K«f  n^ 

take  execu~ 
/;m,  he  may  ^f  have  a  new  action  of  debt  upon  the  obligation ;  for  record  ihall  not  determ'nc  fpecialty 
without  execution  j  per  Danby  and  Needham.     9  £•  4.  50.  b.  51.  a.  pi.  lo.-  Br.  Barre,  pi. 

43«  cites  S.  C.  that  it  is  no  pica,  that  the  plaintiff  at  another  tiooe  recovered  in  account,  debt,  trefpal's, 
&c  if  ht  docs  not  fay  that  he  had  execution ;  per  Danby  and  Moyle  j  but  Littleton  and  Choke  contra* 

Br.  Judgment,  pi.  47.  cites  4  £•  4.  54.  S.  P.  [but  it  ihould  be  4  £.  4.  51.  and  there  are 

•ot  fo  many  pages  as  54.]  And  there  it  is  faid  by  Littleton,  that  they  were  all  agte^i  that  if  a 
man  recovers  upon  a  JimpU  coturaSi^  he  (hall  not  have  a  new  a£^ion  upon  this  contra^,  while 
the  judgment  is  in  force ^  for  by  the  recovery  the  nature  of  the  duty  is  changed.  9  £•  4. 
51.  a. 

If  a  man  brings  debt  on  an  obligatbn,  and  is  barred  by  judgment,  he  cannot  have  a  new  aAion  fo 
long  as  this  judgment  ftands  in  force  j  and  by  the  like  reafon,  when  he  hasi  had  judgment  in  an  adijo 
■pott  the  fame  obligation,  fo  long  as  this  judgment  ftands  in  force  he  (hall  not  have  a  ne.v  aftion. 
6  Rep«  46.  a.  Mich.  3  Jac.  C.  B.  in  Higgins's  cafe. 
f  Et»  Cjntradl,  pi.  39.  S.  C.  has  the  word  (not.) 

10.  To  plead  a   recovery  of  the  land  in  queftion  againjl  the 
plauitiffy  or  one  whtfe  ejlatc  he  iatb,  in  the  fame  or  higher  na- 
ture 


,.     » 


sjr  "Bat 

txfft  of  adfon.  It  U  a  good  W  bf  many  books*    Heatl^a 

Max*  62. 
Br.  Joiaaer       n^    In  ire^s  ttpen  the  fiat,  rf  $   R.   2*  h  ^  perfens,  a 
^  T^cUci  ^^^^^^^  rf  ^  y^  P*^  rf  ^  moiftv  againfi  one  vf  tbem^  and  eKecu^ 
si  c.  fc     tioi^  thereupon  ia  a  good  bar^    death's  Max.  62.  cites  z8  £•  4* 
s.  P.  p«r     -t8.  Bro.  704 

cur.        ■ 

S(*  BaRe>  pi*  83*  Gket  S*  €• 

124  Debt  updn  an  obligation  nvith  condition^  and  the  oiligee  futr 
the  obligation  where  the  condition  is  not  broken^  by  which  he  19 
barred.  He  fliall  never  fue  this  obligation  again  ;  for  once  a  bar 
is  for  ever.    Br.  Dette,  pL  1 74.  cites  29  H.  8. 

13.  A.  recovered  an  eJeShnent  again/l  B.     Afterwards  JS.  mad^ 

m  new  Uafe  for  years  to  J.  S.  and  A.  oufied  him*     %  S»  brought 

an  ejeSlmenty  and  A*  pleaded  the  former  recovery^     This  was  held 

a  good  bar  by  all  the  juftices  except  Windham  and  Periam,  who 

held  it  no  eftopple;  for  the  conclufion  (hall  be  judgment  fi  a£lio, 

and  not  judgment  if  he  ihall  be  anfwered ;  and  though  it  be  an 

a£lion  perfonal,  and  in 'nature  of  trefpafs,  yet  the  judgment  is 

quod  habeat  poficilionem  termini  fui,  during  which  time  uie  judg-* 

r  26 1     incnt  is  in  force ;  and  it  is  not  reafonable  mat  he,  againft  whoi!ii 

•^     he  recoTcred,  (hould  ouft  him.  4  Le.  77.  pi.  163.  Pafch.  28  Eliz. 

C.  B.  Spring  v.  Lawfon. 

4Re^  49.       i4«  Damages  recovered  in  trefpafs  oi  battery  is  a  good  plea  in 

Klblved'^  ^^^  ^^  appeal  of  maihetn  for  the  fame  battery.     Mo.  268.  pi.  419. 

coi^inglr.     Mich.  30  &  31  Eliz.  Hudfon  v.  Lee. 

^.  447*  S.  C.  adjudged  againft  the  plaistjfiv  *Bd  cites  it  as  adjudged  accordiaglyy  Pafcb.  19  £lis. 
ia  cafe  of  Rider  ▼•  Cobham;  and  iays  that  the  book  which  deceived  the  i>laiotiirwaa  7.%  £.  3.  82. 
ivbeic  it  was  faid  by  Thorpe,  that  notwithfbinding  recovery  in  appeal  of  maiihem,  yet  be  may  after  re- 
cover in  trefpals  \  bat  noa  dicit  c  coatra.  — —  S.  C-  dted  %  Mod.  319.  and  the  court  faid  that 
there  can  be  do  maihem  without  an  aflauh  ^  and  though  the  appeal  of  maihem  be  of  a  higher  nature 
than  the  aflault,  becaufe  it  fuppofcs  ^uoi  felbnice  mayhrmavit,  yet  the  plaintiff'  can  only  recover  da- 
Ba^es  in  both.—— >  See  tit*  Judgment  ((^)  pi.  3.  in  the  notes  there. 

15.  A  recovery  in  affumpfit  againft  the  father,  upon  a  collateral 
promifey  is  a  good  bar  in  debt  on  bond  againft  the  foil^  who  was 
the  obligor.  Cro.  £•  283.  pL  5.  Trin.  34  Eliz.  B.  R.  Pyers 
V.  Turner. 

16.  In  account  for  malt^  the  defendant  pleaded  that  the  plaintiff 
had  formerly  brought  trover  and  conver/ion  for  ibis  and  other  malt 
againft  him,  and  that  he  was  found  guilty  as  to  party  aiid  not 
guilty  as  to  other  part,  and  damages  offeffed.  Adjudged  that  thiy 
was  no  bar ;  for  it  might  well  be  that  he  did  not  convert  the 
malt,  as  the  firft  action  fuppofed,  and  yet  he  ought  to  account 
as  this  adion  fuppofes.  Mo.  463.  pi.  653.  Hill.  36  Eliz.  Morti- 
mer V.  Wingate. 

Cro.  £•  ly.    After  aAion  brought  plaintiff  attaches  in  London  a  debt 

Ww  V.**''  ^^^  ^y  ^"other  to  defendant,  and  has  judgment  to  recover} 
Midaieton,  adjudged  that  this  (hall  be  pleaded  in  bar  of  the  a£lion  for  fo 
I*  v'  \  much  of  the  money.  Mo.  598/  ph  820*  Pafch^  36  Eliz.  Moy  v. 
juV/ac",     Middleton. 

cordingiy 

againft  the  opinion  of  Popbm  \  becaufe  the  pUintiff  by  his  own  aft  fjrffiiei  hit  ows  wntj  b«t  it 


Ids  fibi,  dutincovety  is'by  aft  »  Imt^  whfch  may  help  the  cafe;  but  otWrwSft  of  a  btt»aft» 


1 8.  In  debt  agamft  the  defendatrt  as  adminiflrator^  he  fieaiti  a  In^^ 
recffVerj  againjl  bhn  as  executory  and  that  he  has  not  aflets  nkra ;  ^f^JJ 
and  ac^ttdgcd  a  good  pica.     Cro.  £.  646.  pi.  57.  Mich.  40  &  41  ^  pitMdi 
JEBz.  C.  B,  Smalpiece  r.  Smalpiccc.  «  jud^meat 

againfl  ont 
fit  4JflUfij^r«ffr ;  refolved,  that  it  was  wcH  plea<iab]e  in  bar.    Lev.  2<)i.  Hill;  20  9c  %i  Car.  s« 
B.  R.     Parker  T.  Amysy  &c.  ■  •         Sid.  404.  pi.  xi.  Parker  v.  MaiUrs,  ft  aP  S.  C.  a^udged 
accflidUglj. 

19.  In  debt  on  a  bond,  the  defendant  pleaded,  that  the  plain*  Cro.j.aS4« 
tiff  brought  a  former  action  in  London  upon  the  fame  bond ;  Jad  dw  *  ^' 
and  upon  noa  eft  fa£lum  pleaded,  it  was  /ound  not  his  deed,  and  court  hdd 
the   entry    vas,  that  tie  defendant  recovered  damages  againft  the  *he  pica  in- 
plaintiff;  and  Jbould  go  Jtne  die^  but  no  judgment  that  the  plaintiff  ^^^^^ 

Jhould  take  nothing  by  his  writ;  therefore  there  was  no  judgment  cited  per 

to  bar  him  in  another  fuit,  for  this  was  only  a  trial,  and  no  judg-  ^^^'  ^ 

ment,  and  fo  the  plea  was  held  naught  by  the  whole  court.  Hill,  at^" 

Brownl.  8i.  Pafch.  9  Jac  Level  v.  Hall.  Car.  2« 

C.  B.  in  cafe  of  Rofe  v.  Standea* 

20«  In  treffafs  for  taking  and  driving  anvay  loo  Jheep^  judgment  Hutt  8i. 
was  given  for   the  plaint^  and  2d.  damages^     Afterwards    the  ^*»^<^"« 
plaintiff  brought  trover  and  converjton  for  the  fame   100  (heep.  s.  c.  fayg^ 
The  defendant  pleaded  the  former  recovery  in  bar.-  but  all  the  Veiverton 
judges  except  Yelvcrton  held,  that  the  2d.  damages  could  not  be  ^^ft"^*^*^* 
intended  to  be  given  for  the  value  of  the  ihecp,  but  for  the  taking  afcerwarda 
and  driving  only,  and  therefore  that  the  trover  and  converfion  agreed,  aad 
well  lay;  and  judgment  was  given  for  the  plaintiff.  Cro.  C.  35.  {-^j^t"^' 
pL  pi  rafch.  2  Car.  C.  B.  Lacon  v.  Barnard.  plaintiff.— 

See  tit.  Adiofif  (L.  5)  pi.  30* 

21.  In  cafe  for  folfely  and  malicioujly  procuring  a  commijfion  of    [  27  ] 
bankruptcy  to  iffue  out  againft  the  plautt'iffy  izfc^  by  virtue  whereof 

the  defendant  broke  his  fhopy  and  took  away  his  goods  and  fhop-hooksy 
nvbereby  ^he  was  difcredltedy  and  loft  his  trade^  to  his  damagCy  &c, 
and  the  defendant  pleads^  that  the  plaintiff  had  before  brought  an 
a£lion  of  trefpafs  for  breaking  his  Jhopy  taking  his  goods y  &c.  and 
recovered  damages  againft  him  in  that  a£tion,  tlxis  Is  no  good 
plea;  for  this  aftion  is  not  brought  for  the  fame  thing  as  the 
former  was,  that  being  for  the  trefpafs,  and  this  for  the  lofs  of 
his  credit,  and  confequently  his  trade,  and  in  the  a6lion  of 
trefpafs  no  damage  could  be  recovered  for  the  fcandal  upon 
which  this  a£lion  is  grounded,  and  held  that  the  a£lion  v/eli 
lies.  Sty.  3.  201.  Hill.  21  Car.  and  Hill.  1649.  Watfon  v. 
Norbury. 

22.  AJfumpfit  againft  executor y  he  pleads  a  judgment  in  debt  Sid.  332. 
agatnft  hun  upon  fn^  contraB  i  though  debt  lies   not  in  the  g!'A^^' 
cafe,   the  judgment  is  a  bar  of  the   affumpfit   till   it   be   re-  ,^  c«.  2. 
verfeJL    3  Lev»  i8i*  cited  per  cur.  as  tlie  cuie  of  Fatmer  v.  fi*  i^*  the 
JUw/bn*  c'  2'  * 

fclved,         I    LcVt  aoo«  S.  Ct  adjudged  for  the  defendant. 

23.   A 


57  'BAt* 

See  tit.  23.  A  judgment  in  an  if^rhr  court  it  pleadabkf  in  bat  In  % 

/m^TpT  ^up^"^''  court ;  per  Wilde  J»  of  affife  at  Lancafter  upon  adjourn* 
ment  to  bis  chambers  at  SerjeantVIniu  2  Lev.  93.  Micb* 
25  Can  2«  Atkinfon  v.  Woodbarn. 

24.   The  plaintiff  brought  an  indebitatus  affumpfit,  and  an 

in/imul  computaffet  for  wares,  whereas  at  that  time  no  account 

was  ftated>   and   verdifi   for   the  defendant.     Afterwards  the 

plaintiff  brought  a£lion  of  account,  and  the  defendant  pleaded 

the  former  adion.    But  the  court  held  the  plea  not  good,  and 

that  if  the  plaintiff  had  recovered,  it  could  not  have  been  pleaded 

in  bar  to  him ;  for  if  he  mifconceivis  his  afhon,  and  a  verdiff  if 

againfl  him,  and  then  brings  a  proper  oBion^  the  defendant  can* 

not  plead  that  he  was  barred  to  bring  fuch  aflion  by  a  former 

verdict ;  becaufe  where  it  is  infufiicient  it  ihall  not  be  pleaded  in 

ban     2   Mod.    294.   Hill.    29    &   30  Car.  2.  C.  B.  Rofe  v. 

Standen. 

iladSaon-        25.  Where  the  party  being  barred  in  one  a£lton  (hall  be  barred 

^  ^rcco-  *"  another,  is   intended  in  an  action  of  the  fame  concernment y  as 

fcry?n'/rr/-  a  bar  ,to  one  trefpafs  is  a  bar  in  another  for  the  fame  taking; 

fajt  is  a  bar  but  a  bar  in  trefpafs  is  not  a  bar  in  detinue,  or  a  bar  in  trover 

™'"f  '     is  not  a  bar  in  account.     Arg.  Skin.  48-  in  cafe  of  Foot  v. 

trmftr-y  for    Kaitall. 
the  plaintiflF 

Ittch  damages  given  to  the  value  of  the  thing  taken,  and  thereby  the  property  is  gone }  but  if  damages 
■re  given  not  for  the  value,  but  fer  a  collateral  rtfpeffy  as  for  mijvfingy  ice,  there  bar  in  tref- 
pafi  Is  no  bar  in  trover;  and  for  this  he  cited  1  Car.  35.  bot  in  this  cafe  the  jury  f^  far 
the  dthnSant^  and  fo  no  property  is  altered  ;  for  the  party  may,  notwithftan<iing  he  is  barxed  vx 
the  a&on,  j^ixe  the  goodi  if  he  can  come  at  them>  (^uod  full  conccfTum  per  totom  curiam.  Skill. 
57.  S.  C. 

R2ym.4.72.  26.  A  difFerence  was  taken,  per  Pemberton  Ch.  J.  that  where 
'  Car.**.*  ^^  fame  evidence  will  maintain  the  one  or  the  other  a^ion,  there  a 
B.  R.  and  bar  in  the  one  will  be  fo  in  the  other,  as  in  Ferrar's  cafe ;  but 
b*p^'  ^  where  it  mil  not,  it  is  otheru-ifc.  2  Show.  213.  Trin.  34  Car.  2. 
ton,*™    "    ^*  ^-  *"  c^^^  ^^  ^^^^  ^*  Rawftem. 

27.   Bar  for  luant  of  averment  of  a  life  in  one  action  is  no 

bar  in  another,  in  which  the  continuance  of  the  life  is  averred^ 

it  not  being  upon  the  matter,  but  upon  the  manner  of  the  plea» 

arg.  and  to  this  the  court  inclined.  2  Lei,'.  210.  Mich.  29  Car.  2. 

♦  [  28  ]    B.  R.  in  cafe  of  Ingram  v.  Bray. 

Iiaym.47a.  28.  Trover  of  goods  \  the  defendant  pleads  in  bar,  that  trefpafs 
S^^^  S*C*  '^^fi^^^^h  ^^^^S^^  ogainfi  him  for  the  fame  goods f  and  upon  not 
adjudged'  *  S^^^^Y  plc«^<^d,  a  verdiB  for  him ;  the  plaintiff  demurred ;  and  b]^ 
for  the  remoerton  *  Ch.  J.  Jones^  and  Raymond,  (Dolben  hasfitante) 
uovcr*  b^  judgment  was  given  for  the  plaintiff.  2  Show.  211.  pi.  219. 
caufe  ^trover  Trin.  34  Car.  2.  B.  R.  Putt  V.  Royfton. 

and  trefpafs 

are  fometimes  adront  of  different  natures ;  for  trover  will  lie  where  trefpafs  vi  &  amis  will  not ;.  as  If 
1  deliver  my  goods  to  one  to  keep  for  roe,  and  I  atfteiwards  demand  thexn,  and  they  are  not  deliveted, 
here  trover  will  lie,  hut  aot  trefpafs :  becaufe  here  was  no  tortious  uking;  but  where  ihere  is  a 
wrongful  taking  and  det<iining  the  good*,  the  plaintifiT  may  have  either  trefpals  or  trover,  and  in  fuch 
cafe  judgment  in  one  a^on  is  a  bar  to  the  other,  and  the  rule  is,  vtt«  wherofoever  the  iame  evidence 
will  maintain  both  the  adtons,  there  the  recovery  or  judgment  in  the  one,  may  be  pleaded  in  bar  to 
ythe  other,  and  this  wil|  not  chih  with  Ferrer's  cafe  j  for  here  it  is  to  be  prefumed  diat  the  plaintlfFt 
Ia  the  6rft  a^loDj  had  ailtJccA  hii  adionj  by  briosing  crefpa(s  vi  U  iimisi  whc(cas  he  had 'no  evidcoce 


t»frovc  ftviQ^C^il  taUogy  but  only  i  demand  and  lefufiily  nd  for  that  faUba  the  verdia  paffed 
iguAft  bim  la  tke  aAioii  of  titfpafsy  and  therefore  he  was  obliffd  to  begiji  again  in  trover.  .._-^ 


ft  Mod.  )tS.  S.  C  aiad  tlic  court  woe  of  opinion,  that  trover  will  Uc  where  a  tiefj^  will  not, 
mad  if  the  ^auuUF  haa  miibkw  his  aaioo,  that  will  be  no  bar  lo  ^him.  — -^i*  3  Mod.  i.  S.  C. 
adjudged  by  5  jodfes,  for  the  plaintiff.  -—  'PoU«f»  634.  to  645.  S.  C  argued  by  the  leporurp 
and  lny%  jodgneat  waa  given  for  the  plaintiff  in  the  adion)  but  a  writ  of  error  intended.  — *-*- 
^kia.  4S.  pi.  ft.  Foot  ▼•  Reflal»  S.  C.  adjoraatori  but  ibid.  57.  pi.  i«  adjudged,  nifi*  ■ 
Bnt  in  the  cafe  of  Lechnere  ▼.  Tophdy*  Show.'  146.  HiU.  1  W  1^  M.  it  waa  held,  that  judg. 
SBcnt  ia  ticfpalt  on  a  Rectal  Terdid  is  a  good  plea  ia  barto  tra^lr  biaoght  fot  the  fame  gooda. 
Sk  fit.  A€^MBt  (L.  5}  pL  35,  |6, 

19.  71  trmigbt  trdpafs  of  affauk  and  httUry  in  B.  Ri^  agmnft 
&  to  which  S.  pkaded  fon  affiiult  demefne,  and  found  for  the 
plamtiS  Aftenrards  S.  irougit  ^tiefpafs  of  affaut  and  battery 
t^ahift  T.  in  C.  B.  and  T^  pkaded  this  vOrdUt  and  judgment  in 
har^  and  the  court  would  not  fuijFer  this  a£iion  to  proceed. 
Cited  Skin.  58.  Mich*.  34  Car.  a.  by  Pollexfen,  Arg.  as  the  cafe 
of  Turbervili  r*  oarage. 

30.  If  there  be  two  Mgees^  and  debt  is  brought  again/t 
sffr,  and  he  pleads  non  ejl  faBunty  and  found  for  the  de* 
fendanty  an  aftion  may  be  brought  againft  the  other  \  but  if  he 
pleads  amditUtts  perfbrmedj  and  found  for  him,  it  is  otherwife. 
Skin«  58.  Aig.  pi.  I.  Mich.  34  Car.  a*  B.  R.  in  cafe  of  Foot 
V.  RaftalL 

31.  The  plaintiff  declared  in  an  a£^ion  of  covenant^  that  Thcreafon 
whereas  die  defendant  had  covenanted  and   agreed  widi  the  J^J^*^ 
plaintiff  Mf  ta  re/eafe  ta  J.  5.  vntbout  the  plaintiff's  confenty  that  imaught, 
fotnmthflandmg  he  had  releafed  to  hintj  and  this  declaration  being  ill,  »>  becaufe 
judgment  was  for  the  de^ndant ;  and  after  the  plaintiff  brought  J^f^^^^* 
amtber  a^tum^  and  the  defendant  pleaded  this  In  bar  \  and  upon  a  xdeafed  to  * 
demurrer,  the  counfel  for  the.  defendant  urged  6  Rep.  7.  and  J-.^*  ^^^ 
Dyer,  and  the  counfel  for  the  other  fide  cited  Mod.  Rep.  207.  ^^jfiZ^ttbe 
The  court  took  a  difference  between  a  bar  and  demurrer  to  the  decla^  plahtiJTs 
ration f  and  a  judgment  upon  a  demurrer  to  theplea^  or  upon  a  ver^  "»/"»^  ^^ 
£3  or  cmtfeffum  5  for  in  the  cafe  of  a  demurrer  to  the  dcclara-  "^^^rHf  ' 
tion,  the  right  was  never  tried.  Skin.  lao.  pi.  15.  Trin.  ^5  Car.  2.  w^i  lonh 
B.  R-  Coppin  and  Stcymakcr.  \i  ^nt"^ 

bieach  of  cuTcaant.    Skin.  ifto.  poppinv.  Steyxnatew 

32.  In  replevin  the  defendant  avowed,  and  there  was  ;a  de^ 
demurrer  to  the  avowry^  Sec.  and  after  a  new  replevin  was  brought, 
and  this  judgment  pleaded  in  bar,  and  they  could  never  get  over 
it.  Cited  by  Pollexfen,  as  a  icafe  wherein  he  was  of  counfel ; 
and  yet  he  laid  an  avowry  is  like  to  a  declaration.  Skin.  1 2o* 
Coppin  and  Stejmaker. 

33.  Recovery  in  a  former  a£lion  by  A.  and  B.  for  throwing 
down  their  boufe^  and  Jailing  goods  ;  upon  which  was  a  verdldb,  and 
140].  damages,  is  a  good  bar  to  an  action  of  trefpafs  brought 
after  by  A.  alone  for  damages,  little  varying  from  what  was  al" 
ledged  in  the  fortner  aBion^  as  lofs  of  trade,  &c.  3  Lev.  179. 
Trin.  36  Car.  2.  C.  B.  Barwell  v.  Kenfey. 

34.  Recovery  in  trover,  or  battery  againft  an  infohent  perfon,  is 
.      Vol.  IV.  D  *    .  a  bar 


a1)ar  to  fue  any  other  of  the*  parties.  Arg,  Show,  'i58.  Tnil# 
2  W.  &  M. 

•  35.  Debt  was  brought  upon  a  bond  for  performance  of  covenants^ 

The  defendant  pleaded  in  bar,  that  for  all  the  breaches,  till  fuch 

m  time,  he  had  brought  covenant  and  recovered  damages,  and  that 

there  was  no  breach  Jtnce  that  time;  and  demurrer,  and  judgment 

for  the  plaintifF;  for  by  tfie  very  pica  the  bond  was  forfeited* 

la  Mod.  321.  Mich.  11  W.  3.  Pierce  v.  Hutch mfon» 

tSaBe.  fi.      2(5,   After  recovery  oi  damages  jn  affault,  battery 9  &c.  nb'ac- 

5.Bttis!c!  ^^^  will. lie  for  confequet^ud  damages',  as  whcrCi  after  fuch  re* 

adj«<igedac.  ^overyi  a  piece  of  the  man's  ikidl  came  out.     12  Mod.  542* 

coriiDtiy.     jria.  13  W.  3.  Fitter  V.  Veal 

374  Recovery  in  trefpafs  an<l  battery^  is  m  good  bar  in  maihem^ 
per  cur.     12  Mod.  543.  Trin.  I3  W,.3,  Fitter  v.  Veal* 

38.  If  A.  'Wound  B.  and  he  thereof  die  within  the  year,  through 
X&r  vfi/hlfulnefs  (f  furgeofts,  yet  it  is  felony  in  A.  per  Holt 
Ch.  J.  12  Mod.  544.  Trin.  13  W.  3.  in  cafe  of  Fitter  ¥• 
VeaL 

.  39.  And^  if  A.  bridge  ah  a<EHon  for  wordt  a£tionabie  in  thern^ 
ielveS)  and  recover  damages :  and  after ^  by  reafon  of  the  words^ 
{he  lofes  ahujhand,  yet  no  a£lion  will  lie  after  for  the  fpeci^^ 
dam^^i  per  Holt  Ch.  J#  12  Mod.  (^44-  Trin^  13  W.  3. 

40.   &o  if  the  words  be  actionable  for  fpmal  damage,  which 

the  party  has  fuffered  by  reafon  of  them,  and  for  that  damages 

tre  recovered,  and  after  the  party  has  another  fpecial  damage  \  per 

■  Holt  Ch.  J.  12  Mod. .544.  Trin.. 13  W.  3- 

•<siA.  Tf.        ^i.   An   a^ion  of  trefpafs  for  battery  and  wounding  is  not 

Jn'd  bV^H^  like  the  cafe  of  a  nufance  in  erecfting  a  pent-houf,  whtwby  the 

Cb.  J.  in     rain  falls  in  upon  my  houfe  or  garden ;  or  (lopping  my  lights, 

trefpafs  the    wherein  I  fhall  recover  damages  for  ev^ry  new  hurt  infinitum ;  for, 

STconfe-*     firft,  the  battery  is  a  tranfttory  a£l,  and  the  nufance  is  a  continued 

^uence  of     OM  as  long  as  it  lafts ;  therefofe  damages  cannot  be  recovered  for 

the  battery    jj  ^f  ^^,^     2dly,  Every  new  rain  that  fells,  or  every  light  that 

ground  of     ^^  ftopt,  IS  «  ncw  nufance ;  but  every  new  ill  confequence  of  the 

Ae  aaion,    battery  is  not  any  new  wrong  of  the  defendant.     Et  per  tot» 

rowS^of    ^^'   y^^'  P^^  defendant.     12  Mod.  544.  Trin.  13  W.  3.  Fit- 

Srdama-      tCr  V.  Vcal. 

^,  which  the  jury  miift  be  fappoled  to  bare  confidered  at  the  trial}  and  judgment  for  the  de« 
ieadant. 


(B.  2)  Judgment  in  one  A(fllon,  where  a  Bar 
ia  another  Action,  though  brought  by  or 
againft  another  Perlbn,  it  being  for  the  fame 
Thing. 

jlndtlwugTi  t,  'T*  WO  are  tounJ,  conjunclhn  b*  divlfim,  and  the  obligee  re- 
Me^hi'we!  covers  againft  one  of  them,  and  does  not  fue  execution, 

•ttooni  h«    yet  he  may  have  a  new  a<5lion  againft  die  other  if  he  will,  fo  the 

.natuTCj 


t&arure  of  Ac  deed  Is  not  changed- by  thisTeccrery,  &c.  9  E;  4.  mayimpicai 

Cl.   a.   pi,  10.  per  PigOt.  the  other, 

him  in  cxc* 
cuiicn  ai/b»  bccaufc  execution  U  not  a  fatisfa£llc>ii ;  but  If  the  ore  fathfics  the  plaintiff,  hex  fhail  not 
have  execution  after       Br-  lixecutions,  pi.  132.  cites'20  K.  8.  per  tot.  tur.  in  C  B. 

In  cj/e  or"  an  obligation  aguinft  two,  each  of  ihem  ib  CTiar^cjbic  and  liable  to  tht;  inrirc  ("ebt,  and 
theiefc-re  a  jccovcry  agUnil  the  olc  is  lo  bar  againft  the  oilici   ml  fati^fadkionj  per  cur.  Cro.  J.   74. 

143  pi.  4.  1  rin.  3  J-c.  B.  R Ytlv.  67.  S.  P.  obiter,  ci.t-s  4  H.  7.  22. 7  Sec  5  Rep.  86. 

b.  Eigmfiel  is  Cjfe. As  to  hiA  ag^inlt  whom  the  judgnifiit  is,  it  is  bcc^^mf*  a  recoid  j   but  as 

t«*  the  other,  it  concinuei  a  writing  as  it  was  before;    per  cur.  6  Rep.  4c.  b.  The  nuture  of  the 

cbii^ztioD  iinot  chAnged  again.'t  chu  other,  but  that  the  obiij;cc  may  have  aaionof  liebt  up.n  tlic  fame 
t/&  jjj.a'.ion  ^^ainii  He  jv.izr  cbli^jr,  and  Lc  may  plciJ  n^n  ell  f..t^tum,  n.>:vv..h  lanuing  the  judgment 
•* junii  the  other.     6  Rep.  45.  a,  46.  a.  Mkh.   3  Jac.  C.  B.  in  Hig^^ir.s's  cafe. 

[30] 

2.  li  goods  of  the  bailer  are  taken ^  and  he  recovers  damages^  the  ^^ 'J  ^^e 
hailee  fuail  nU  have    act'ian   after.     Br,  Trcfpafs,   pi.  442.  cites  ^'^r! T/h' 

%0    H-    7.   .5.  Br.  ibid. 

3.  Ill  trcfpafs  for,  battery  of  his  fervant,  the  maftcr  may  reco* 
^'CY  for  the  fervkeSy  and  the  fervant  for  the  hatter^.  Br.  Trefpafs, 
pi.  442.  cites  20  H.  7.  '5. 

4.  It  feems  tliat  if  termor  recovers  in  eJeSImcnty  and  re-enters, 
the  leffbr  Jball  not  have  affife,     Br.  Trcfpafs,  pi.  442.  cites  20  H. 

7-  5»  -..■"■• 

5.  &  of  tenant  by  f  at ufe-mer chant,  tenant  by  elegit,  &:^,    Br. 

Trcfpafs,  pi.  442.  cites  20  H.  7.  5. 

6.  In  ir&ver  and  converfion  of  certain  plate,  the  defendant  Mo.  762. 
pleaded  that  at  znothCT  time  the plainiif  had  brought  his  aflion  againji  P^'  q^^^^a 
y.  S.  for  the  fame  platCy  fiippofing  the  converfion  to  have  been  the  plea 
by  him,  and  in  that  atlion  he  had  recovered  20  /.  dc.magcsy  aiid  adjudged 
Imd  J.  S,  in  execution  for  thofe  damages.     Refolved  a  good  bar;  y  ly "g"^ 
and  it  was  faid,  if  one  have  caufe  of  a£\:ion  againd  two,  and  Broome  v. 
obtains  a  judgment  againft  one  of  them,  he  ilia II  not  have  any  Wootton, 
remedy  againft  the  other  j  and  jud^rment  per  tot.  cur.  for  tlie  de-  a'diverfiry 
fcndant.     Cro.  J.  73,  74*  pi.  3.  Trin.  3  Jac.  Bw  R.  Brown  v.  was  taken 
Wootton.  ^y  f^V 

*  court  be- 

tween a  thing  ccr'aiB  and  uncertain;  as  where  two  arc  bound  in  lool.  to  J.  S,  jointly  and  feverally, 
a  recovery  and  execution  againft  one  is  no  bar  againft  the  oliicr  ;  for  execution  la  no  fatibfadion  of 
the  100 J.  demanded.  But  where  trcfpafs  is  d.ne  by  ttvo,  which  re/}s  only  in  damageiy  and  the  plintifF 
rrco^'erj  a^aif-fi  the  onc^  and  las  ixciuskn^  there  it  is  a  good  bar  againlt  the  other.  And  it  was  fur- 
ther ag'eedy  that  the  very  judgment  was  a  fufHcient  bar,  quia  tranfit  in  rem  judicaiam  J  and  the 
thing  uncertain  is  now  by  the  judgment  made  certain,  and  thereby  aitCiCd  and  changed  into  a 
thing  of  taothcr  nature  than  it  was  at  finl,  and  the.cforc  fc  cannot  refort  to  demand  the  uncertainty 
again,  the  firrt  judgment  be.ng  a  bar  to  it.  — ^—  The  lame  law  of  a  battery  againft  fevcml, 
aai  recoTery  had  againft  one.     Ibidt  69.  cites  it  as  agreed  the  fame  term,  in  cafe  of  Hickman  v. 


(C)     Adion  upon  the  Cafe,  Bar  [to  another  Ac- 
tion on  the  Cafe.] 


"* 


fame 


Sb 


iBat* 


m,  tiMt  ftme  word*.  ACch.  9  J«e.  B.  between  Jacob  Avak-Sovartt 
^^£S!^     percuritm.] 

fiviii  for  die  defendanty  nifi.^— But  Brnwal.  xi*,  Jacob  ▼•  Sonfate,  Tria*  9  Jac.  S.  C*  agrees 
«dth  Roll  fopiat  diatic  was  adjiidgcd  no  bar,  beeauie  no  judfinait  was  given  In  the  firft  adion,  and 
h  Judgment  entered  for  the  plaintiff. 


l[2.  In  an  adion  upon  the  cafe^  i^on  a  promk^  if  the  ftoMmtrf 
ieelaresy  thai  in  con/iiiraium  that  h$  imnfed  ta  thi  defendant  a  baufa 
fir  a  year  for  certain  rent)  and  delvoered  the  key  theroof  to  him,  the 
defendant  did  ajfume^  at  the  ^jf  the  jear^  aiber  to  deliver  the  p^ 
flffion  or  pve  5/.  to  the  flaintvffy  and  (dt  the  non-<lelivery  of  the 
poffeffion  or  payment  <^  cL  the  a£lion<t^nroiught}  it  is  no  plea 
in  h^x  c(  this  adion  for  the  defendant  to  fay^  tMt  the  plaint'^ had 
notUnr  in  the  houfe  at  the  time  ef  the  demfiy  for  if  it  Ihould  be  ad- 
nutted}  jet  die  delivery  of  the  key  and  poffeffion  is  a  fuffici<- 
ent  conuderadon  to  bind  the  defendant,  either  to  re-ddiver  the 
poffeffion,  or  gire  5L  Mich.  13  Car.  B,  R.  between  Page 
AND  LowNEs,  adjuc^ed  upon  demurrer.] 


1 

1 3O    (D)    In  what  Cafes  a  DiTcharge  pro  Tempore  ihall 

«  be  a  Bar*     And  how. 

r 

fluUnoT*  '*  I^  ^*'  ^-^'^  executors  who  plead  plene  aJminjfiravitf^  and  it- 
have  fdrc  is  fiund  for  them,  the  plaintiff  fliall  be  barred,  and  i^er 
facias;  for  goods  came  to  their  hands  by  recovery  or  otherwifc,  the  plaindiF 
^Vmc  t  ^^^  ^^^^  another  a<£lion  of  debt  de  novo.  Br-  Dette,  pU  pz. 
the^i^wd  ^^^^  19  H.  6*  37*  per  Markham. 

'i$  deter- 
mined per  Martin ;  quod  tot.  cur.  conceAit-  But  Brooke  fays  qnsere  inde ;  for  it  fecms  that  debt  doet 
not  Ue  after  the  pUintiff  is  once  barred.    Br.  Esecutor,  pi.  85.  cita  4  H.  6.  4— S.  P.  Br.  Detie^ 
pi.  105.  citea  S.  C. 

a.  &  in  debt  agwtfi  the  heir,  who  pleads  riens  per  defcent^  and 
after  afets  comes  to  him,  in  a  new  aAton  he  (hall  be  charged,  and 
the  firft  matter  no  bar.  Br.  Dette,  pL  92.  cites  19  H.  6.  37.  per 
Markham. 

3.  Where  a  man  grants  to  hi^  dekor  that  he  Jhall  not  he  fued 
h^re  Michaelmas^  ^his  is  a  good  bar  for  ever.  Br.  Grants,  pi.  58. 
ciies  21  H.  7.  23. 

4.  Grant  that  a  mxaJhaU  not  he  difiralned  for  three  jearsj  or  that 
he  fiiall  not  be  impeached  of  wafte ;  thefe  are  good  oars,  and  the 
party  fhall  not  be  put  to  his  action  of  covenant.  Br.  Grants,  pL 
58.  cites  21  H.  7*  23. 


{J^    In  what  Cafes  a  Man  may  be  refiored  to  his 

Adion. 

r^lf  a  man  €vii>a  has  title  tf  aBlon  of  aflife  of  mortiancefior 
'  difftifu  the  tenant i  and  Xm  tenant  recovers  by  qffife^  the  ^her 
is  rejlorei  to  bis  aOife  of  ntortdancejlor ;  for  the  eftate  and  laft 
feifin  is  now  defeated.    Br.  Reftore,  pL  3.  cites  5  Aff.  i. 

2.  A  man  died  fetfed,  and  tie  land  drfcended  to  IV*  N.  and  af*  Br.  Mott- 
ter  7.  S.  aiated  and  died  feifed^  and  bis  heir  entered^  and  the  heir  ^f  "^^ 
of  Jr.  N.  entered  upon  bimy  againft  whom  the  heir  of  J.  S.  brought  5.'  c.** 
^fe  and  recovered;  there  the  heir  of  W.  N.  may  have  af^e  tf 
mortdanceftor^  and  confefs  and  avoid  the  recovery  in  afffe  of  nov^l 
Mjffeifin :  for  he  is  reftpred  to  the  firft  a^iop*    Br«  Reftore>  pl» 

4*  cites  ID  Afif.  16. 

3.  In  affife  the  plaintiff  was  osalavted  in  off  ion  of  trejpafs  after 
the  diffeifinf  and  after  obtained  charter  of  pardon,  ana  brought  affife^ 
and  the  defendant  pleaded  the  outlawry  in  trefp^s  in  bar,  and  the 
plaintiff  Jbewed  the  charter  of  pardoti  \  and  by  this  the  aflife  lies 
well  of  tLe  firft  difleifin,  without  title  after  the  outlawry;  for  by  the 
charter  of  pardon  the  plaintiff  is  reftored  to  h>s  firft  adion,  riz* 
the  af&fe^  without  other  feifin  or  entry  after.  Br.  Reftore,  pi.  7. 
cites  13  Aff.  5. 

4.  A  man  recovered  by  fcire  facias  upon  a  fine,  and  nmde  foeff-  Br.  ScI.  Ft. 
ment  upon  condition,  and  re-inter ed  for  the  condition  broken,  and  the  ^jjj'^  g. 
tenant  revered  the  firfl  jndgment,  and  execution  thereupon  by 

,  writ  of  difceit,  and  entered  ;  and  the  firft  plaintiff  brought  ano^ 
dier  fcire  facias  to  execute  the  fame  fine,  and  the  iflue  taken 
if  the  feofiment  was  fingle>  or  upon  condition.  Br.  Reftoi:]C> 
pi.  2.  cites  38  £.  3*  16. 

5.  Dower  of  the  poffeffton  of  the  baron  of  the  demandant.     The     [  32  ] 
tenant  came  and  faid  that  fine  was  levied  between  J.  isf  E^  and 

the  tenant^  and  that  the  fame  tenant  brought  fare  facias  upon  the 
fame  fine  again/1  the  fame  feine' now  demandant;  and  fhe  faid  a^  to 
parcel,  that  fhe  held  of  the  dowmentof  the  fame  baron,  and  ofwhofe 
etowment  fhe  now  holds  of  the  affignment  of  W»  C.  and  prayed  aid 
of  him ;  and  to  the  refl^  that  Jhe  held  for  term  of  life  of  the  demife 
cf  ibis  fame  W.  C  and  prayed  aid  of  him  t  upon  which  came  the 
prayee,  and  they  pleaded  feoffment  of  the  baron^  to  whom  the  refpain-' 
der  of  the  feefin^le  by  the  fame  fine  was  intailedy  to  whom  the  now 
tenant  and  then  plaintiff  in  the  fcire  facias  faid  that  rtens  paffa  by 
the  deed ;  and  after  the  prayee  made  default,  and  the  now  demand-- 
ant,  then  tenant,  maintained  the  fame  plea  which  was  found  agcnnfi 
the  feme  now  demandant ;  hy  which  the  now  tenant j  then  plaintiff 
in  the  fcire  facias,  had  execution  ,•  judgment  if  agcdnfi  this  recovery, 
^g^^fl  herfelf,  Jhe  fhall  be  received  to  demand  dcwery  and  the  de^ 
mandant  demurred,  inafmuch  as  this  recovery  affirms  the  poffeffion  of 
the  baron ;  for  by  his  pretence  the  feme,  by  fuch  recovery,  is  re- 
ftored to  her  firft  aftion ;  but  the  beft  opinion  was  e  contra,  and 
that  when  ihe  is  lawfully  in,  in  dower^  and  lofes  by  recovery* 

D  3         .  t  lat 


that  In  this  cafe  flic  has  no  remedy  but  by  writ  of  cn©r  or  at-i 
taint,  or  writ  of  right,  and  ftie  upon  this  eftate  cannot  have  writ 
of  right ;  and  it  was  (aid,  that  it  was  folly  in  the  feme  that  Ihe 
had  not  faid  that  fhe  was  ^n  dower,  ready  to  be  attendant  to. 
whom  the  court  fliould  award,  and  upon  fuch  plea  fhe  Ihalj 
.  hold  the  pofleffion,  and  the  reverfion  fliall  go 'to  him  who  has; 
right  to  it.  Per  Belk.  but  when  one  is  in  hy  tart,  as  by  diffififin 
upon  a  defcent  to  the  heir  of  the  diffeifor^  or  by  entry  upon  a  dijcofiti^ 
nuance^  and  the  heir  of  the  diffeifee  or  the  d'lfcontinuee  recovers j  there 
the  dijfeifory  or  the  feme^  or  his  heir,  fhall  have  in  the^  one  cafe  writ 
of  entry ^  and  in  the  other  cut  in  vita  ;  contra  ivhere  he  who  is  in  by 
rightful  title  hfes  by  recovery^  he  hits  no  remedy  but  by  attaifity  writ 
t^  error y  or  writ  of  right*  But  per  Clopton,  this  is  where  the 
iflue  IS  upon  the  entry ;  but  if  the  ifl'ue  be  upon  a  releafc,  or 
other  point  which  goes  to  the  tenancy  or  to  the  right,  there,  if 
this  be  found  againft  him,  he  fliall  not  be  rcflored  to  the  firft 
adion.  Note  the  diverfity  by  him  \  but  quxre  of  his  opinion 
thereof.  And  per  Wich.  where  land  is  recover^  (^g^^^lft  the  baron 
upon  dilatory^  as  nontenure y  mifnofmer  of  the  villy  &c.  there  the 
feme  (ball  have  dower^  and  mayfal/ify  the  recovery ;  for  this  does, 
not  laliify  the  pofieffion  of  the  baron  ;  but  contra  it  feems  upon 
recovery  upon  dilatory  cgainji  the  feme  herfelf  being  in  in  dower. 
Note  the  diverfity.  Br.  Reflore,  pi.  i.  cites  50  E.  3.  7. 
Br.Sci.  Fa.  6.  An  infa?it  had  title  by  fine ^  executory  and  entry y  TCcAheupork 
S.'  c?'  ^""  'i^hom  he  entered  oufted  himy  and  the  infant  brought  njjifey  and  the 
def aidant  pleaded  to  the  qffife,  and  the  jury  found  for  the  defendant 
in  the  afiife  ;  fo  that  the  infant  plaintiff  was  harrcdy  by  rcafon  that 
there  was  a  divorce  luhirh  was  not  pleaded  by  the  infanty  by  which 
the  plaintiff  was  barred  of  the  afTife  ;  and  yet  he  after  brought 
fcire  .facias  to  execute  the  fine,  and  the  tenant  in  the  affife  pleaded 
record  of  the  affife,  by  which  the  now  plaintiff  was  barred  in 
the  affife,  and  yet  the  plaintiff  recovered,  and  was  not  barred 
by  the  firfl  judgment,  by  reafon  that  he  was  an  infant  at  the 
time  of  the  judgment,  and  this  notwithftanding  tlie  fine  was 
executed  in  the  infant  by  his  firfl  entry.  Quod  mirum.  Br^ 
Reflore,  pi.  6.  cites  7  H.  4.  22. 

7.  In  fome  cafe  the  original  mav  be  revived  by  writ  of  error, 
and  in  fome  cafe  the  aBion ;  as  where  an  exception  to  the  vTit* 
is  awarded  good,  by  which  the  writ  abates,  and  after  the  other 
revejfes  it  by  error,  the  original  is  revived,  and  he  fhall  have 
writ  of  refummons ;  but  if  an  ill  bar  be  adjudged  goody  and  the 
demandant  reverfes  it  by  writ  of  error,  he  is  reflored  to  his  a'ftioii. 

[  33  3  Brooke  fays,  fee  elfe where  if  in  fuch  cafe  the  court  will  not 
award  that  the  demandant  recover ;  and  fays  it  feems  they  wilh 
Br.  Eicror,  pi.  7.  cites  9  H.  6.  38. 

8.  If  fl  man  intrudes  after  the  death  of  my  tenant  for  lifcy  and  / 
bring  m^rit  of  intrufwny  and  recovery  and  after  mrie  feoffment  to  a 

Jlrangery  and  after  the  intruder  reverfes  the  firfl  judgment  by  writ 
of  deceit y  error y  or  attaint'^  there  I  am  without  remedy,  and  am 
not  rcflored  to  my  firft  ailion,  and  writ  of  right  does  not  lie; 
for  mjr  feoffment  gives  xny  right  to  the  feoffee,  who  cannot 

fcvclt 


TeyeH  it  In  mc  by  the  rcverfal  of  the  recovery.  Contra^ 
it"^c  had  not  made  feofFmont.  Br.  Rcftorc,  pi.  8.  cites 
9  H.  7.  24.  . 

9.  If  a  ;nan  enters  'where  /»/>  entry  is  not  lanvfuly  as  the  heir  ih 
tail  after  his  dxfcontinutsnce^  or  the  heir  of  a  feme^  or  the  feme  .  W- 

J^lf  'ifi^  difcQntznuaticej  and  the  oi  her  upon  ivhom  he  enters  re^ 
i-Gvers  againft  hini :  there  he,  his  heir  In  tail,  or  the  feme,  or 
her  heir,  is  reftored  to  their  lirft  aftion  of  formedon,  or  qui  in 
vita,     Br.  Reftore,  pL  5.  cites  23  H.  8. 

10.  But  if  fuch  who  enters  where  hte   entry  is  not  lawful^  ^ 
makes  feoffment y  and  the  other  upon  ivhom  he  enters  recovers  \  XkQVf 
the  firft  aftion  is  not  reftored  to  the  iffue  in  tail,  or  to  the  feme^ 
or  to  her  heirs,  bv  reafon   of  xht  feofftnenty   which  extinguifbis 
right  and  action.     Ibid. 

11.  But  if  fuch  who  fo  enters,  makes  fcoffmettt  upon  condition, 
and  for  the  condition  broken  re^nters^  before  that  he  upon  nubom  Ar 
enters  has  recvberedy  and  he  recovers  after  the  re-entry  made  by 
the  condition  J  there  he  who  nrade  the  feoffment  upon  conilitlon^ 
is  reftored  to  bis  firft  a£^ion  *,  for  the  entry  by  cuuditioQ  extixw 
£ui(he$  his  feoffment.     Ibid. 


ti 


(F)     Bar.     Good  to  a  common  Intent.'" 

I.  TF  a  bar  be  good  to  common  intent,  it  fuiBceth.  Br.  Barre,  Heath^i 
^  pi.  41.  cites  9  Ed.  4.  12.  by  Moyle#  *^**'J% 

•—Br.  Barren 
f4.  |7«  cites  II  E.  4.  83.  that  a  plea  in  bar  by  matter  of  fa^^  Is  good  to  a  common  intent. 
The  defendant  in  piaintenance  did  plead,  that  the  party  was  his  lerrant,  and  that  lie  did  xetaia 
A.  to  be  hit  counfel ;  and  for  the  rcamn  aforefaid  it  ihall  be  intended,  that  he  xctained  biia  vr'ith 
hi:  lcr«-ar.t*s  money,  and  not  with  his  own  money}  quod  nota.  Heath's  Max.  54.  cites  ai  H. 
4.   I.     . 

A  bar  may  be  good  to  a  common  intent,  though  not  to  every  intent,  as  if  t/tht  be  brought  againfi 
^t  exrihiors,  and  three  of  tbtm  make  difaultj  and  nuo  appear  and  plead  in  bar  a  rectmtry  bad  agaii^ 
thrm  fKci  ^f  300!.  and  that  they  havi  nothing  in  their  bends  trt  er  i.nd  abcme  that  Jum*  if  this  bat 
ih-juid  be  taken  ftrongeft  againft  them,  it  (huuld  be  intended  that  th*:;  might  have  abated  tb«  firll  fuit^ 
bccjule  the  other  three  were  not  named,  and  fo  the  recovery  not  duly  had  ag'.inll  them  j  but  according 
to  the  rule,  the  bar  is  good.  For  that  by  common  intendment  it  wiil  be  juytojed  that  the  two  otbert 
'did  cn!y  admin>fter,  and  lb  the  a^ion  well  coniideied,  rather  than  to  imagine  ihat  they  wonld  have 
k)ft  the  benefit  and  advantage  of  abating  the  firll  writ.  Heath  s  Max.  54.  cites  Touchllone  of  Preci« 
dents,  tit.  Pleas  and  Pleadings,  fol.  192.  rrg.  7. 

$e  if  a  bar  have  natter  of  Juhfijne  in  ir,  I'ltd  be  good  to  common  intent,  it  is  fujicicnt,  albeit 
t  hg  not  g'xd  /»  every  [pe.  ial  intert  ^  as  where  one  fues  as  executor,  and  the  defendant  jaith^  that  th* 
t^ttttr  aiade  the  fdaintiff  and  one  7.  S,  executes,  and  does  not  fay  after  this,  that  he  did  noC 
make  tba  plaintiff  executor,  yet  this  may  be  fufficient.  Heath's  Max.  55.  cites  3  H.  7.  a. 
Plowd.  26.  bjr  Cooke  Serj.  Arg.  PI.  C<  a6.  a.  cites  33  H.  6.  [but  I  do  not  obierve  S.  F.  a| 
3  H-  7.  a.]  . 

So  in   trt/pafs  where  the  defendant  p/tieJs  that  the  pfeui  is  hit  freehold^  this  is  good,  yet  th%, 
flaintitr  fluqr  have  a  paxticuiar  eflate.  HeatVs  Max.  35..^P1.  C.  a6.  a.  cites  Tib.  lO  H.  7. 

S9  upon  an  ebtigatiefi  to  ferfcrm  cvt'tnanti^  the  defendant  alJedgeth '  two  coventots,  and  faitii 
\at  hath  performed  them^  and  do;h  not  fay  there  arc  no  more  covenants  in  the  deed  to  be  by  jiim 
performed,  yec  it  is  good ;  for  it  ihaJl  be  intended  there  are  no  more  for  him  to  perform.  Heath*a 
Mai.  55.  ■  PU  C.  26t  a.  cites  6  £.  4-  x*  S.  F.  and  Jitah.  Bant  S9.  and  Br.  QooditioB, 

fL  #44«  3.  C* 

m 
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34  15a^ 

•  s.  p.  Br.       2.  But  if  the  defendant  pleads  in  bar  a  neprd  wt  •  i^9^y  &flt 

tj^^Zz      ^^^  ^  "ceruin  and  good  to  every  intent.    Headi's  Max«  '54* 

ai  E.  4.      cites  22  E.  4,  83. 

t3«  tbatn 

citoppcl  ought  to  ^e  xvoA  to  every  iflteat^  yx  Brigst. 

3*  If  a  beje  be  made  i^  ^*  and  B*  fir  lifij  the  ntfuinder  id  C 

and  if  C.  JbaU  die  during  th  life  of  A.  or  B.  tbm  that  it  fiall  f»- 

nuan  to  E.fir  iife^  Ji  ^  vellet  effe  re/idensj  istc.  and  £•  (being  de« 

fendant)  pleads  bis  entry  after  the  death  of  A.  and  B.  and  C.  and  * 

doth  fiot  fay  when  they  died^  yet  held  to  be  good  in  a  plea  in  bar : 

fir  if  it  be  a  condition,  it  (hall  be  intend^  that  the  defendant 

did  enter  as  foon  as  his  title  accrued ;  and  if  the  cafe  be  other* 

wife  in  truth,  than  by  conunon  intendment  it  is  taken  to  be,  the 

plaintiff  mufl  fet  it  forth  in  ^  pleading,  as  in  a  fomiedon  m 

defcender^  if  the  tenant  pleads  in  bar  a  relcafe  of  the  demandant 

-without  warranty,  it  is  good  \  and  yet  the  rekafe  might  be  made 

by  jthe  demandant  in  the  life  of  his  father,  and  then  it  is  no  bar 

to  the  xfiue.  Heath's  Max.  56,  57.  cites  Fiowd.  32,  33.  [Pafbh. 

4  E.  6.  Colthirft  v.  Bejufliin.] 

fiiA  kT  ^  ^*^  ^  fubftantial  part  of  a  har  may  he  omitted     As  where 

WIS  Iwdof   ^'^  ^  boimd  to  da  a  thing  between  fuch  and  fuch  a  time^  and  the 

«  mandTf       defendant  faith  that  he  did  it,  or  did  it  before  the  day^  this  is  not 

fwM  2SJ   ^^^^^^^^^  ^^^  ^  mufl  fhevi  that  be  did  it  fuch  a  day  within  tbo/i 

stioti  m  '*"   times.    Heath's  Max.  55. 


and  do  not  fiew  that  he  did  it  tuithin  the  fear^  this  Alii  not  be  ii^lnided  mkfs  it  be  Aceie^ 

Heath^s  Max.  55. PI.  C.  27.  b.  cites  Hill.  3  H.  7.  s.  b S.  P.  Vf  Doderidfe  }. 

Lat.  171,  &  ibid.  171.  Jones  J.  aureed.         Yet  per  Plowden  at.  if  oat  pleads  a  fe^fmrn  \m  Ur,  it 
fliail  be  allowed  as  good,  albeit  it  might  he  sn  infant ^  or  per  dmrefty  &e*  unlefs  it  be  (hewed  on  th« 

Other  fide.     Heath*a  Max.  55 PI.  €.27.  b.  S.  P. jU4  if  the  I  Jar  caveasats  with  the  leffee^ 

that  if  beheoufttJ  within  the  tenrtf  that  bf  jhaU  hove  at  mnch  other  lawdf  he  muft  Jhew  that  he 


omftd  9»  jfiieh  a  day  in  certain  within  the  term.  Heath's  Max.  55.*— -PI.  C.  a7.  b.  S.  P.  Arf.-^ 
So  CO  plead  in  bar,  that  J.  S,  diedfeijed^  and  R.  S.  entered  as  Jon  and  heir  to  him  ^  diis  is  good»  though 
htfiynot  that  he  wat  his  heir^  for  that  ikall  be  iacended»  and  the  beft  fhali  be  taken  for  the  defend- 
ant. Heath't  Max.  56.  _  PI.  C.-aS.  «.  — —  So  in  an  a/{fe,  if  the  tenant  p/eadt  in  har  a  de^ 
feent  to  the  plaintif  and  two  others^  and  that  he  hath  the  efiate  of  one  of  them  \  It  is  good,  jet 
be  plight  haTe  it  by  difleifin ;  but  it  fliall  be  taken  in  the  beft  '<enfe»  that  he  had  it  lawfoUy. 
Heath's  Max.  56.  dhPX.  C.  %%,  b.  S.  P.  —  So  where  the  anther  is  tenaat  pur  amtar 

vie,  and  the  heir  pleads  that  he  entered  at  heir  to  him,  and  fays  not  that  he  entered  firft  after  his 
death,  for  occnpanti  conceditur.  Heath's  Max.  56.  — -—  Pl«  C.  aS.  b.  cites  FiCxh.  Banc  73.  Ot 
Br.  Affile  zji*  ia  ay  Aff.  31. 

5*  Debt  againjl  an  executor  upon  a  bond  of  the  teftator.  The  de- 
fendant pleaded  a  Jlatute  acknowledged  by  the  tefator^  &c.  and 
averred  that  be  has  not,  mr  at  the  day  of  the  bill  brought ^  he  had 
not  any  goods  which  were  the  teftatoi^s  tempore  mortis  fus^  in  his 
hands  to  be  adminiftered,  unfefs  to  fatisfy  the  fmd  Jlatute ;  and 
upon  demurrer  to  this  plea,  it  was  obje&ed*that  it  was  iU,  be* 
caufe  the  defendant  might  have  goods  liable  to  debts,  thoiigh  tbey 
were  not  the  teftator*s  goods  tempore  mortis  fuae  %  but  all  the 
court  except  Williams  J.  held  it  well,  the  bar  being  good  to  a 
common  intent,  and  it  ihall  not  be  intended  that  he  had  fuch 
aflets,  being  fpecial  ^(Tets,  unlefs  it  was  fpecially  (hewed  ^  and 
denied  the  7  H.  4.  39.  which  was  cited  te  be  good  law  in  that 

pointy 


IBaton  and  jpeme;        .  $34 

poSnt,  and  judgment  for  the  plaintiff.  Qbo.  J.  131.  pU  4*  Midi* 
4  ]ic  B.  R.  Gcwen  t.  RolL 

6.  Thomh  a  Var  fliail  be  taken  good  by  a  common  intent,  yet 
when  the  bar  d^ends  upon  cireumftance^  there  in  pleadixie  the 
matter  he  mufi  Jhew  it  to  be  within  tie  circum/lance*    Per  Dode* 

J.  Lat.  171.  Trin.  2  Car. 

7.  Debt  upon  bond  fir  quiet  enjoyment  from  the  time,  &c.  The    * 
defendant  pleaded^  that  after  the  makihg  the  faid  bond  to  the  derf 
of  the  hill  the  fUdrOiff  had  enjoyed  the  lands ;  and  upon  demurrer 
to  thb  plea  it  was  objected,  that  the  defendant  does  net  fay^'a  die 
titlfeBionis  firipti  obligatoris  &  Jemper  poft  cof^eBionem^    &c.  fed      C  35  J 
non  allocatur ;  for  the  bar  is  good  to  a  common  intent,  and  it 

Ihall  be  intended  that  he  always  enjoyed  it,  unlefs  the  contrajy 
is  fliewn.  Cro.  C.  14^.  pi.  6.  Trin.  6  Car.  B.  R.  Harlow  v* 
WA;ht. 

9.  The  reafon  nvhy  a  bar  is  good  to  a  common  intent,  is  be-  Head>*t 
caufe  it  is  to  excufe  from  a  charge.     But  a  replication  muft  have  a  ^'^^''* 
general  certainty,  becaufe  it  is  to  ^eftroy  the  excufe  of  the  de« 
Smdant,  which  is  always  received  favourably.    Per  Holt  Ch.  J. 
12  Mod.  66$.  HilL  13  W.  3. 

For  more  of  Bar  in  general,  fee  jabatftttenC,  0(tfOIlit  3i^^ 
mtXiU  ,^^  ^^  pleadings  under  the  feveral  other  tides. 


*i* 


Baron  anD  jTeme. 


'F«L  340. 


[ 


r 

(A)    Who  fhall  be  faid  to  be  Baron  «id  Feme* 

i.T  F  a  man  ej^fes  his  mother^  they  are  baron  and  feme  till  it  ^^^ 
^  be  defeated.     9  H.  6.  34.]  ^d  efp<»- 

fall  are 

fliade  in  facie  ecclefiac,  this  is  fufficicnt  to  us,  and  whether  it  be  lawful  matrimony  or  not,  is  nothtof 
to  us,  per  Pafton ;  but  per  Cavendiih,  notwithftaading  the  celebratjon,  tht  cmirt  ihaU  talLe  notioe 
iriictfacr  the  efpbuials  are  lawful  or  not.    Ibtd. 

[2.  If  a  woman  takes  a  %d  huhandy  living  thefirfi  huftand,  this  ^*|^^^- 
is  void  marriage  by  our  law,  as  by  the  fpiritual  law.    Contra  '^^  ,\  ^  ' 

$  If.  6.  34.]  V^'JL 

S.  p.  Ar».  Mo.  a2« Adjadged  that  where  the  hulband  took  a  fecond  wift,  A«  mafri*|e  waa 

void  ah  iitio.  and  flic  was  always  fole,  and  there  needed  no  fentenee  of  diroice,  and  fuch  diwce  ta 

SBly  decJaiatoiy.    Cw.  E.  S.  «57.  pi.  »S-  Mich.  43  *  H  EU*.  C.  B.  RiddWda ▼.  Wogaa. 

•  « 

[3.  K 


35  "Bsron  ann  jFemr. 

Br.  Baflar.  [3,  If  a  njan  b^tizi^  the  coujin  of  A.  S.  and  after  tnarrl^s  <biii 
Sks^s.C.'    "^^  ^''  they  are  baron  and  feme  till  a  divorce.    39  Ed.  3.  3i,  b,j 

[This  it* 

fecms  was  looked  upon  as  a  furitual  affinity,  fo  as  their  intermarriage  was^roh'bited»  and  as  I  thinks 
I  remember  Sir  Paul  Rycaut  fncntions  it  to  be  ftiJl  obfcrvcd  in  the  eaftein  churches. J—  See  tit.  Baf- 
tardy^  (A.  2)  pi.  4.  and  the  notes  there. 

Sr.  Caiiar.  [^.  So  if  a  man  takes  \i\%  ftjiir  to  wife,  they  are  baron  and 
ck^k.c;    ^<^n^^^i»  a  divorce.     39  Ed.  3.  31.  b.] 

—Sec  tit.  • 

BaOard.    (A.  »)  fl.   3«  S.  C.       ' 


4.I3.S.C.  not  be  a  marriage  without  a  confent,     Dubitat'ur*  11   H.  4.   14. 

jKjiw. 5,.  ^  ,^  H.  7.]  ■•■'i 

Ti!b  19  H.  7.  Keble  v.  Vcrncn.  — -  P.  13  1.  Marg.  pi.  61  fays,  that  Noy  attorney  general  held, 
}that  marriage  by  durcfs  was  good,  contrary  to  the  opinion  of  Frowike.  Cro.  [Rciw  J  52.  because 
ctherwife  upon  fuch  allegation,  divorces  will  be  frecjtient  to  fari&fy  men's  )uOs,  and  cites  Fitxh.  At- 
tachment fur  Prohibition  S.  and  1 1  H  4.  I3>  and  Swinb.  241.  —. — -~.  Marriage  by  force  and  dure(s 
of  the  feme  is  Toid,  and  trefpafs  thereof  we!^  iio;  per  Windham  J«  and  cites  it  as  by  Babington^  ia 
1*.  5  £.  4.  61.  b.  -■  a  Inft.  687.  S,  P.  cites  11  H.  4.  14    Rot.  Parf.  17  H.  6.  Numb.  15. 

Ifabel  (Lady)  Butler*A cafe. See  7  Mod.  102.  Mich.  1  Ann.  B.  R.  the  Queen  v.  Swanfen  i^ 

pl* See  tit.  Marag^e  (H.  a)  per  totum. 

[6.  If  a  Huffman,  after  carnal  knowledge  of  her  hujhandy  enters  tnta 
religion  without  the  confent  of  her  hufhand^  and  the  hufband  after 
m^s  another  wife,  tliis  is  void;  becauf^  he  may  deraign  his 
wife.     18  H.  6.  33.] 

[7.  &o  the  fecond  marriage  would  be  void,  though  the  v/ife  had 
entered  into  religion  by  the  affent  of  the  baron  y  becaafc  the  baron^^ 
J)y  his  aflent,  had  in  a  manner  vowed  chsftity,] 
paftari  [8.  If  an  idiot  a  nativitate  takes  a  wife^  they  are  baron   and 

(A,  2) pi.  8.  f^xtit  in  law,  and  their  iflue  legitimate,  for  he  may  confent  to  a 
s!  c.  cited  marriage.  Trin.  3  Jac,  B.  R.  between  Still  and  West;  ad- 
SkU  X12.     judged  upon  a  fpccial  verdift.]  ' 

•  Br.  Vcr-  (9.  If  a  Tc^  takes  the  order  of  a  deacon^  and  after  tales  wifcp 
*^'s^'c'*  ^^^^  marriages  not  voidj  for  the  iflue  is  no  baftard.  *  21  H.  7. 
^Br.  Baf-  39*  ip  H.  7.  Baftardy  33..  adjudge^l  by  advice  in  the  exchequer 
f»dy,  pi,      chamber.] 

S^c""od  t'^'  So  if  a  prie^  takes  a  wife,  this  not  void,  but  they  are  ba- 
^lotabw,     ron  and  feme.     *2i  H.   7.    39-    19   H.   7.   Baftardy  33.   per 

^uiacemo      Frowikc.] 

— IpVtrh  •  [11.  So  if  a  nun  takes  hufband,  it  is  not  void,  but  voidable, 
Baftardy,  *  contra  ibidem,  per  Vavifor,] 

fites  S.   C.  »  2  Inft.   6S7.  Ld.  Coke  fiys,  that   it  appears  in  our  books,  that  if  a  dea- 

con  or  fecular  prieft  had  taken  wife,  die  marriage  was  not  void,  but  voidable  caufa  profemonts; 
?nd  if  either  party  had  died  before  divorce,  their  ifl'ue  had  been  legitimate,  and  fhould  have  inherited  ; 
for  that  deacons  and  prie0s  within  England  were  not  votaries,  that  is,  had  not  vowed  chaftity ;  but  if 
a  monk  or  a  nun  had  married  before  theitatuteof  32  H.  8.  cap.  3S.  and  of  2  £.  6*  cap.  21.  and  this 
a€t  of  ^  E.  6.  the^ marriage  bad  been  (as  it  was  then  holden)  merely  void  ;  for  that  they  had^  taken  a 
vow  of  chaftity,  as  it  appearoth  by  our  books  in  5  £.  2.  tit.  Non  Flability  26.  19  H.  7.  tit.  Baftard* 
33»  %\  H.  7.  39*  b.  for  avoiding  of  which  fcruple,  the  faid  a£U  of  32  H.  8.  i  £.  6«  and  5  £.  6, 
IpereoMde^ 


[i2*  IS  ^  man  ttntkin  tht  age  of  i^y  takes  a  vifc  above  tlie  The  age  of 

mge  of  12,  this  is  a  marriage,  and  tiiey  are  baron  and  feme  de  ^J*^^^"^ 

fa&o,  fo  that  the  baron  may  have   trclpafs  de  niuliere  abdud^a  marriage  u 

cum  bonis  viri.     Trin.    12   Jac.   B.  between  Bradshaw  and  '^ytar*. 

Fletcher,  per  curiam.]  ®,^'  '^^^r 

lib.  B.  fol.  1 17. Br»  Card,  pi.  7.  dtc^  31;  H.  6.  40.  S.  P.— —Mo.  741.  Arg.  cites  S.  C» 

*S.  P.  by  NVankford.  ■  2  Jnil  90.  S.  i\ Co.  Lltt.  79.  a.  S.  P. Br.  Age, 

fj.  41.  c:ces  8  £.  4.   7.  but  fays,  Uiat  ihofc  of  the  r^'ultuai  Ihw  Ijy,  tliat  it  was  no/  Jo  tbi/t,  unldj 
ft  that  tjne  Jbe  be  afta  vlro.  # 

• 

f  13,  If  a  man  marries  a  ivoman  t^iat  is  tvllhln  the  nge  of  17^  ^o-  575* 
and  after  the  woman  at  the  age  of  i  i  years  dlfigrees  to  the  mar-  ^'  ^94* 
riage,  this  difagreement   is   void,    it   being   within  the   age  of  Babington^ 
oonfent,  and  fo  they  continue   baron   and  feme   notwithlland*-  S.  c.  the 

ing   the    difagrecmcot.     Tr.  24  Eiiz adjiKl<^ed,    cited  ^a^s^'^°u^ 

M-  41    &  42  El.  B.  R.  by  Coke.   Co.  Lltt.   79.  M.    41,    42  ought  to 
Eiiz.    B.  R.  per  curiam^  between  Babington  and  Warner.]    agree  or 

difugrec 
ante  annos  nuhiJcs,  or  wU.it  time  the  law  has  appi!ntcd  for  it ;  P-^phnm  faiJ,  tliat  if  fhe  nunies  aa»«> 
tbo  oarofli  infra  annos  nubiks,  this  ihall  be  a  dil'agr.enacot  f  to  which  Fcnner  agreed ,  &  adjornatur* 
»      I       See  pi.  16.  • 

ft 

["14.  If  a  man  marries  a  woman  that  is  ivithin  the  age  of  12 
JczTSf  and  after  the  woman  at  \i  years  of  age  dijhgrecs  to  the 
marriage,  and  after  the  hujhand  takes  another  ivfe^  and  has  tffue 
^  her^  this  is  a  baflard ;  for  the  firft  marriage  continues,  not- 
withftanding  the  difagreement  of  the  woman,  for  fhe  cannot 
difagree  within  the  age  of  12  years,  and  fo  her  dif?greemei|t 
void.     Trin.  35  Eliz.  B.  R.  adjudged,  cited  M.  41, 

^2  Eliz.  B.  R.  by  Coke*     Quaere.] 

[15.  If  a  man  cf  the  age  of  lA  takes  a  ivcman  of  the  age  of  10^ 
the  tarop,  when  the  feme  comes  to  the  age  of  12,  may  dif- 
agree as  well  as  the  feme ;  bccaufe  in  contracts  of  matrimony 
each  ought  to  be  bound,  and  eqiusl  ele5lion  given  to  both.  Co. 
Litt.  79.   [b.} 

[16.    If  a  man  marries    a   nvoman  that  is   within  the  age  of  Mo.  <;75. 
%2  years,  and  af:cr  the  feme,  within  the  age   of    confent,  d/f  P|;  794- 
agrees  to  the  marriage,  and  after  the  age  of  12  years  marries  ano^  Babington 
thery  now  the  firfl  marriage   is   abfolutcly  diflblved,  fo   that  he  s.  c.  in 
may    take   another    wife  5  for  though  the  difagreement  within  ?^^j"^^ 
the  age  of  confent  was   not   fufiicient,  yet  her  taking  another  defendant 
hufband  after  the  age  of  confent,  affirms  the  difgretmcnt,  and  pleaded, that 
fo  the  marriage  avoided  ab  initio.     M.  41,  42  El.    B.  R.  be-  Jj^^VaTo^ihcr 
twecn  Babington  anp  Warner,  adjudged  in  a  writ  of  error  baron  in  fuU 
upon  a  judgment  giyen  in  banco,  where  the  fame  point  was  alfo  ^'^^ ;  the 

the  ftno  ad  annot  qubilu  ^ifagreed  ;  aod  upon  demurrer  it  was  adjuJgcd  for  the  plaint! n.<,  bccaufe; 
aher  the  age  of  coo fept  ihe  always  cohabited  witli  tl)e  fecond  barony  and  To  a  judgment  in  C  B« 
waj  affirmed  in  B.  R.  D.  13.  a.   Marg.  pi.  61.  cites  S.  C.  and  tlic   fecond  marriage  ad- 

judged good,  though  the  feme  difagreed  within  age,  and  fays,  that  fo  was  the  opiniun  of  Noy  attor- 
jiey-general,  and  Harrifon  reaJer  of  Lincnin's-Inn,  1631;  and  Noy's  riMfun  wa^,  that  the  church, 
prrviding  againft  change  of  luft,  had  prohibited  divorces^  but  io  this  cafe,  under  tlxe  age  of  iz  years, 
thcfc  watt  D»  fuch  mifchief. 


37  '       ^aron  antt  ^eme; 

[17.  If  an  if^imt  vidnn  the  age  of  oaoSaif  as  of  the  age  ^T 
id  yarsy  takes  A*  £.  to  nrnfe^  and  after^  when  he  coma  to  the  age  cf^ 
149  tbej  both  bein^  prefent  together,  feveraUj  £fagtH  to  the  (aid 
marriage,  which  difagreement  is  put  in  wr^g^  and  the  iaid  si>> 
fant  puts  his  hand  thereto,  and  4j/%rr  thej  agm  again,  and  lire  to* 
gether  as  man  and  wife,  this  is  a  good  agreement,  and  fo  Ac 
marriage  continues ;  for  the  faid  diiamement  ky  parol  is  not 
fnch  a  binding  diiJigTeement,  but  that  ttiey  may  well  after  agrep 
to  the  firft*  marriage  without  any  new  marnage,yor  afe^on 
may  increafe.  P.  7  Jac.  B«  between  Lee  and  Ashton.,  'ad^tide- 
ed  per  curiam,  j  ^F 

[18.  But  otherwiji  it  had  beep. if  the.  di/agreenunt  had  been 
tefrre  the  ordinary  \  for  ^ere  they  could  not  ever  agree  aeaia 
to  make  it  a  good  marriage*    Tr.  ra  Jac.  B.  pier  Wilbur* 

ton.)  # 

[19.  If  a  HMW  mnthin  the  age  of  14  tales  a  wife  of  fuangf^ 

and  after  hrings  a  writ  de  muHere  ahduBa   aim  bonis  viri,  and 

nfier  comes  to  the  age  ^  14,  if  after  he  males  any  ^continuation 

rf  the  aSion^   this  Ihidl  be  ^n » agreement  to    the  marriage,  ib 

that  it  cannot  after  be  debated.    Trin/  12  Jac.  B.  per  cu« 

,  nam.]  -•  •    .  - 

^V  Mirt         f  ^^*  ^^  baron  and  feme  are  divorced  caufy  adulterii,  yet  they 

«^  ^.      continue  baron  and  feme ;   for  the  divorce  is  but  a  menfa  & 

MeoenuD,    thorQ,  &  matrimonii  obfequiis.    My  Reports,  14   Jac.  *  Mo- 

^  p^  ^     TAM   AND  MOTAM,  44   El.      f  SteVENS  AGAINST  TOTTE,  Trin. 

■Mtie4.-J    t  Jac.  B.  Rot.  1 815.  between  {  Stowel  and  Wikes,  adjudg- 
Xott^Rif.    ed ;  and  that  flie  fhall  not  lofe  her  dower  by  this  divorce.  Qu< 

t^s.''a    ^id^  Co.  Litt.  33.  bj 


f  See  (F)  pi.  S.  S.  C.     ■  S.  C.  cited  by  DoderMge  J.  3*  l^Iilw 

9i4*  «-: S.   C.   f}\itd'  Aif.  RoU.  Rep.  416.  }  Noy  108.  Powell  y.  Wcekt, 

S*  C.  4p  S.  P.  lefolved.  6odb.  145.  fi,  iSz.  Lady  StowelFs  cafe,  S.  C.  adjudged. 

S»  C.  cited  Cre*  C.  4S3.        <       S.  P.  declared  per  tot.  cur.  in  the  ftar-chamber  accordioglj ; 
asd  arcbbt^iop  Wbit0(ft  faid,  tbat  he  had  called    to  him  at  Lambeth  the  moft  fage  divines  and 
civilianSf  who  all  agreed  to  the  fane.    'Mo.  683.  pi.  941.  Hill.  44  Elis.  Rye  ▼•  Fuliambe* 
■    Noy  lOO.  RyeT.  Follcmnbey  S.  C.  &  S.  P.  accordingly.  S.  P.  Mar.  ioi.pl.  173. 

Tnn.  17  Car.  B.  R.  WiUiams^a  cafe ;  refolded,  without  argument  by  Bramftoo  Ch.  J.  and  Hcatn 

Labfiaotibua  aliis,  that  it  il  within  Ihe  ftatute  of  i  Jac.  cap.  ri.  and  Heath  faia  that,  by  the 
of  holy  chnrch,  the  parties  divoicad  caoCa  adiiIterU«  might  nurrys  b«t  pars  ica  not  without 
Kcence. 

.C38] 

*Sc6Bafttfd  [21.  If  a  man  and  a  woman  arc  married  by  a  prieft  in  a  place 
™  ScctiL  ^^^^  ^*  ^^  ^  church  or  chapel,  and  without  any  folemnity  ^  the  ce^ 
iCarriagc  kbration  of  mafs^  yet  it  is  a  good  marriage^  and  they  afe  baron 
g-*HF)  and  feme.  Contra*  10  E.  4.  B.  Rot.  23.  adjudged  j  for  their 
^^  *'        ifluc  adjudged  a  baftard.] 

22.  Marriage  by  a  meer  layman,  nnmfler  of  a  feparate  congrega^ 

ticn,  will  not  intitle  the  man  to  be  adminiftrator  to  the  woman, 

notwithftanding  cohabitation  for  feveral  years  9s  man  and  wife. 

Affirmed  on   appeal  to  the  delegates,     i   Salk.  ii9»  9   Anxw 

Haydon  &  Ux  v.  Gould. 


(C)  What  ^Perfons  flxall  be  laid  Baron  and  Feme.   ^^^   - 

In  refpe^  of  their  J^p-r.  t    ^^■■■i 

,  N.  B-IUtt. 

Iiai  no  letter  (B) 

• 

[f.  DT  the  law  of  England  the  agi  tf  mfent  U  a  marriage^  ^^^v^ 
^  yir  a  jRn/fy  fj  the  age  of  14,  fo  that  he  i»iiiMt  marry  him*  J^^  ^^^^ 
fetf  before  this  age»  to  m3S;e  a  compkat  and  perfe£i  marriage,  •  BnGard% 
bttt  tbea he  may.  Lit.  aa.  b.  *  35  H.  6. 41.  b.  For  then  he  is  ^^i ^ 
pnbeTj  and  fuch  that  he  may  engCDderO  If  c.*  b^ 

•«     |S.  P.  4qcs  B0C  «ppcir>.i      ■    FiCi,  tit*  Gartfe,  pL  59.  cites  $•  C*  tot  I  do  not  oHfenre  S«  P« 

[a.  With  this  agrees  the  iaw  of  Scotland.  Skene  Regiam  Majef- 
tatem,  43.  b.  agamft  a and  fo  b  the  civil  latu,  Juftin.  In- 

tttntiones*] 

fj*  The  age  of  eonfent  by  our  law  to  a  marriage,  fir  afimale^  ^^^ 
is  Sic  age  of  12  years  i  t$^  that  fhc  may  marry  herielf  at  fuch  age,  ?JI^J^ 
andthisbe  a  perfedi  marriage,  but  not  before  this  age.    35  H.  6.  Hiii.  3511* 

4..b.S3.««d.4.7.]  tTJ« 

^MeneS.  P— —Br.  Giide,  pU  7.  citesS.  C.  &  &»  P.  by  Ww|IM.— i— Ste  (AJ  jk  1%% 

f4«  With  this  agrees  the  civil  lav^  Juftin.  Inftit.] 

X,i»  But  by  the  hw  of  Scotland j  the  age  of  eonfent  for  a  female 

£r  14,  as  well  as  for  a  male.     Skene  Regiam  Majeftatem,  43. 

b.a.] 

Q6.  A  woman  cannot  contrabere  Jj^falia  before  7  years  of  Zfg^^  B«foie  As 

by  the  law  of  Scotland,  but  ihe  may  after  this  age«    Skene  Re-  ^j^^ 

gtam  Majeftatem,  43.  b.  2.]  ihaU  not  b« 

faid  to  be 
fpoafifia ;  bat  at  that  age  they  are  Cud  to  be  nopdae  inchoatiBy  and  at  zi  fhall  be  faid  to  bonuptMi 
peiliQj?  9c  eoniumaiatai.    D*  1 3«  a.  Marg.  pL  6i«  citei  it  as  the  opmion  of  HarzUbn  c«ader  of  lia- 
cofaiVlan  in  Lent  1631.  and  of  Noy  atiiorney-gffieraU 

(C  2)  What  of  the  Feme  (hall  veft  by  the  Marriage 
in  the  Baron.     Freehold  Land.     How. 

X»  |7  a  man  takes  to  wife  a  woman  feifed  in  fee,  ha  gains  by  the 
^  intermarriage  an  eflaU  ^freehold  in  her  ri^t,  which  eftate 
is  fuffident  to  work  a  remitter  \  and  yet  the  eftate  which  the  huf« 
band  gaineth  dependeth  upon  uncertainty,  and  confifteth  in  privity* 
Co.  Litt.  35 1,  a* 

(D)  What  Things  of  the  Feme  the  Baron  fliall  have*  [  39  ] 
by  the  Inter*marriage  or  Coverture*     What  not. 
Chattds  in  AQion. 

f  r«  tF  zjlaiuti  be  achnowUdged  to  iaron  and  feme,  they  zrt  Join*  Battbebi* 
^  ananU  6i  this,  and  the  feme  IhaD  have  all  by  furvivor.  ^J^^ 

4S  Ed.  3*  I  a.  b*  J  defeafance, 

and  it  ih^li 
ftrre  for  both.    Br»  BaioA  lod  Fcne,  pi.  u^  cites  S.  C«  per  oplnionem,     ■      See  tit.  ExecHtion 

:      [2.  The 


j^  l^aroft  and  fmt 

Pcndmk-  f  2.  The  ^ww  /aw,  if  an  ebKgation  be  made  to  baron  and  £em^ 
2:^.t,..    C6ntra48E.3.i2.b.] 

ihaU  be  of  aa  obUgation  ^  per  Finch.     Br.  fiaron  and  Feme>  pi.  24.  cites  S.  C. 

*f  F^*'^"  f3*  li  baron  and  feme  recover  land  and  damages^  the  feme  fliall 
?.  %A^xci  ^^^^  execution  of  the  damages,  and  not  the  exetutor  of  the  ba-» 
481/3.12,  roh.    *48Ed.  3.  13.     t^SAff.  45.] 

yer  Finch. 

TBut  the  faying  is  48  £.  3*  13*  a.  and  gives,  fpr  fcaibny  that  the  thiog  is  proved  to  thein 
frue  by  mauer  of  record.] 

f  Br,  Executiims,  pi.  85.  l-ltes  S.  C.  accordingTy. After  the  year  they  fued  fci.  fa.  againft 

the  ter- tenants  to  have  execution  of  the  damagrsi  and  one  came  and  faid  that  the  barofi  it  dead  $  jadg<^ 
It  pf  the  writy  and  opoo  meat  dedire  kh^  writ  abated.     Br*  Brief,  pi.  293.  cites  S.  C.  ~<^Fitib* 


znent 


£xecatlon||^J.  112.  cites  &.  C.  accordingly. 

rTuh.Exe-  r.^  If  baron  and  feme  recover  damages  in  a  real  aBion^  iSivii 
»i2.cite»     may  luc  execution  jomtljr.     28  All.  45.] 

S*  C.  &  S.  p.  jrimltted.     ^.      Br.  £zecution,  pi.  83.  cites  S.  C.  &  S.  P.  admitted* 

Mo.  452..  r^'  I^  ^  feme  file  obligee  takes  baron y  2iX\A  tlie   baron    males  d 

fiun'dcyv.  l^^^^  of  attorney  to  J*  S.  to  recewe  the  money ^  who  receives  it  ac- 
^riflith,  cordingly,  and  after  the  feme  diesy  the  baron  fiiall  have  an  adion 
i^'  *°^^  of  account  for  the  money ;  for  by  the  receipt  this  was  become  a 
S.C. thing  in  pofleffion*    Trin.  39  Eli».  B.  R.  per  Popham.J 

Coldib.  260.  in  pi.  91.  S.  P.  by  Popham  and  Fenner  accordingly. 

Coldft.159.  ^(^  ^So'}  if  8  legacy  be  dcvifed  to  a  feme  who  tafceg  hufbandi 
Jf  S.*P.  held  ^"^  ^^  baron  males  a  letter  of  attorney  to  J.  S*  to  receive  the  le- 
■ctordiiigiy,  flKTy,  and  he  receives  it  accordingly,  this,  by  his  receipt, 
bypopham,  iff  become    the  chattel  of  the  hufband.     Trin.  ^g  H.  B.  Ri 

Cffirdy.  And  ,  -  .  •'^ 

IVtaer..      agreed.] 

£7.  So  if  the  baron  and  feme  had  made  a  tetter  of  attorney  to 
•f«* Vitf^h^*  J*  ^^  receive  the  legacy,  and  he  had  received  it  accordingly^ 
38  £lis.  *  ^y  ^^^^  receipt  this  ceafes  to  be  a  thing  in  a&ion,  and  is  become 
Huntley  t.  a  thing  in  poffeffion,  and  the  hufband,  or  his  executor,  after  the 
a *c*^'  death  of  the  Tcme>  may  have  an  account  upon  this  receipt 
jttdgcd,  '      againft  J.  S.  Trin.  39  EU  B*  R.  between  Huntlt  and  Griffith, 

where  after    adiudged.! 

thedeathof        J      ©       -• 

the  feme  the  baron  died  fnteft^c,  and  his  adminiftrator  brought  account  for  the  money,  and  heft 

■ttiatainabk.         1 1     Goldib.  159.  pi.  91.  S.  C.  adjudged  accordingly. 

8.  Feme  executor  takes  baron,  he  (hall  not  have  the  goods  by  th^ 

inter-marriage;  for  they  are  the  ^oods  of  the  teftator.     Arga 

r  40  1     RoU.  Rep.  140.  cites  9  H.  6. 

VbL  30.  pi.        9*  In  detinue  by  the  plaintifiF,  the  defendant  pleaded,  that  after 

f.AftOB.bttt  ^}^e  bailment  flie  took  hujbandy  who  after  his  inter-marriage  rekafed 

miSiJ£">      alt  anions  to  the  bailees  all  the  juftices  held,  that  the  plea  was  not 

double  \  for  he  could  not  plead  the  releafe  without  j^eading  that 

it  was  after  the  marriage  j  and  by  the  marringe  the  property  of 

the  goods  was  in  the  hufband.     Mo.  25.  pi.  85.  Pafch.  3  Eli^ 

Lady  Audley's  cafe. 

lo-  Baron  furrenders  a  copyhold  of  inheritance  to  htmfelf  for 
Jifc,  then  to  his  wife  till  his  fin  is  2t,  remainder  to  his  fon  in  tai|» 
*Temainder  to  his  wife  for  life,  and  dies ;  the  Id.  admits  accord- 
ingly i  the  wife  takes  baron  and  dies^  another  take«  adminiftra* 

tion. 


lion,  and  is  admitted  by  the  Id.  yet  refolved  the  cntrj'  of  thtf'  / 

baron 4;iwfiil,  unlefs  there  is  a  fpecial  cufiom  to  the  contrary  ;  but  «i 

otherwife  it  would  be  if  the  feme  had  been  only  guardian  or  pro- 
chein  amy  of  this  land,  &c.  and  judgment  for  the  baron.  D.  25  !• 
a«  pi.  ^o.  Hill.  8  Eliz,  Hauchett's  cafe, 

II.  300/.  portion,  luas  charged  on  lands  to  a  feme,  who  after-  Buttficre* 
wards  married  W.  R.  who  fettled  a  jointure  on  her,  and  had  no  "^^^^^  J"*^' 
other  portion  but  the  300/.  W.  R.  died,  the    300/.  hot  paid,  thcrrn'tbtr- 
The  executor  of  W.  R.  fued  the  widow  and  the, heir  for  the  longing;  to  a 
300*/.     The  Ld.  Keeper  declared,  tliat  this  300 1:  being  to  go  out  [|^"2^i^7hg 
of  the  rent  of  the  landf?,  and  charged'  upon  lands,  is  not  in  the  fur.ivtthc 
nature  of  a  tiling  in  aftion,  but  of  a.  rent,  and  given  to  thelfuf-  hwfljaitd, 
band  by  the  marriage ;  and  decreed  accordingly.     Chan.  Cafes  ^^^^^ 
189.  Mich.  22  Car.  2.  Withers  v.  Kelfca.  <io  the  ar, 

rears  thac 
Incur  daring  the  coverture.  Ibid,  cites  Odf.  I-ict.  ^^i.  .  3  Salk;  6^.  pi.  8.  S.  C. 
Bin  for  a  difcovcry  oi  aifcrs,  tnd  to  have  a  fatisf<i«5tion  for  a  debt  due  by  bond  brought  aj?airv/l 
dke  ^\d<iitu  and  ex^i'ktrix  of  the  ob^or.  Defendant  infills  by  anl'wer,  that  flie  has  not  aflcts  to  fatiif'y 
the  debt.  The  cafe  upon  the  proof's  was,  that  the  defendant  tad  lands  to  the  value  cf  700/.  and 
mijo  yyo  I .  dui  to  her  Upcn  h'^nd,  'whicb  remuired  in  her  brother' i  hands*  Wti  kujhand  btfore  mjrrij^e 
rr.jkei  a  v:^mage  feftlcmer.ty  and  in  Cf:r,fuUr::jijn  cf  a  c:r.f.d:rj:ll:  fortune  end  ponhn  with  his  intended 
wife,  he  dies  i;rjn:^  &c.  But  the  farriculars  wherein  her  portion  did  confift  did  net  appear  by  tht 
dt:d  \  and  the  queftion  waj,  If  tils  herd  to  the  dercnd:int  for  500  1.  pait  of  her  portion,  (b^ing  a 
chofe  en  eff.oiSy  and  not  called  in  hy  the  hujhjr.d )  Jh:^uld  be  a  fits  in  equity  tc  f.;tiify  a  debt  cf  the  hufhandp 
the  wife  having  enjoyed  the  benefit  of  the  fetdeiiicnt  made  to  her  out  of  her  hufband's  eltate,  whicl^ 
wouid  have  been  liable  to  the  debt  ?  It  was  argued  fcr  the  plaintiff',  that  If  thi^  bond  of  500  1.  had 
been  mentioned  in  particular  as  part  of  tiie  confideration  of  the  fettlemeht,  there  would  be  no  doubt 
but  it  would  be  aiTers  of  the  hulband  ;  for  in  equity  the  hufband  is  %■  purclmfcT  of  it  by  making  the 
letTlement,  and  that  there  was  no  dift'erence  where  the  confideration  is  general  of  t!ie  wife's  portion, 
efpecially  in  this  cafe,  where  the  wife  had  nothing  hut  lands  beiidcs  tiiis  bond  of  500 1.  fo  that  this 
bond  muft  be  taken  as  the  confideration, of  the  fittltmcnt>  there  b'ing  no  Oliver,  and  the  rather  in  fa- 
vour of  a  fair  creditor,  who  otherwife  muft  lofe  his  debt,  and  if  there  had  not  been  fuch  a  fcttle- 
Bicnt  made,  might  have  had  a  fatisfadtion  cut  of  thofe  very  lands.  Parker  C.  faid  the  cafe  was  fo 
▼cry  clear,  that  the  dclendant's  council  need  not  to  argue  it.  Cieditors  in  this  cafe  cannot  be  in  a 
better  condition  than  the  executor  of  the  debtor,  and  can  it  Lc  imag-ned,  that  if  another  per- 
foA  had  been  made  executor  to  the  hufband,  and  fuch  executor  hnd, brought  a  bill  aga'nfl  the  wife 
tocomielher  to  aiTi^n  this  bond,  that  the  court  would  have  decreed  for  the  executor?  What  the 
law  givea  the  hufband  by  the  intcr-marritge,  is  a  good  confideration  for  making  a  fettiement,  but 
the  hufband's  making  a  fettiement  does  not  veil  in  tiie  hufbind  the  chofes  en  adlion  of  the  wife, 
unJcfs  it  be  eicfrefsly  jo  agreed  between  the  parties,  and  that  appturs  to  be  part  of  the  nnjidcrafion  of  th0 
Jetrlement ;  for  then  the'hutband  is  a  pnrchafer,  and  wrll  intitlrd  to  them  in  a  court  of  equity.  Aa 
account  was  decreed  to  be  taken  of  the  ail'eis  of  the  hn.'band,  LuL  1:0:  oi  diis  bond  of  500  L  to  thft, 
mile.     MS.  Rep.  Mich.  6  Geo.  in  Caaic.  Heaton  v.  KuiiLU. 

(E)     Chattels  real. 

fi.   TF  ^ferne  termor  takes  hujhand.  yet  the  term  continues  in  her.  •  ^^*«  ^^ 

tnd  dies,  yet  by  the  befl  opinion  (he  ihall  hold  it  difcharged ;   for  though  the  baron  may  give  or  forfeit 

^  it,  yet  he  cannot  charge  It.    Br.  Charge,  pi.  41.  cites  S.  C. Fitzh.  Charge,  pi.  i.  cites  S.  C* 

that  Die  ihall  be  adjudged  in  as  of  her  better  right,  which  is  bciore  the  charge,  and  tiiat  fo  was  the  opi^ 
fiion  of  the  court.  ^  Br.  Charge,  pi,  1.  cites  S.  C.  for  if  he  dies  without  altering  the  proper* 

ty  of  It,  there  it  remaini  to  the  feme  in  fiatu  ut  ante.  Fitah.  Charge,  pi.  2.  cites  S.  C. 

['2.  Baron  and  feme  may  be  jointenants  for  years.     *  47  Ed.  3.  r*    ^     | 
12.  b.     t  48  Ed.  3.  I3«     it  a  H.  4.  19.  b-     II  3  H.  4,  i.  b.    ^°^-  343- 
f  14  H.  4-  24.  b-]  ^'^;:^ 

Hint,  pi.  10.  cUe«  S.  C.  ■  ■  Br.  Baron  and  Feme,  pi.  23.  cites  S.  C.——Fitah.  Joinder  eii 
A^ion,  pi.  a5.. cites  S.  C.  and  S.  P.  implied^  Ux  by  thefe  books  they  may  join  in  a£llon  of'^covirnan^ 
Wuufc  ihe  Und  iball  furrirc  to  the  wift.  f  Br.  Bvoa  and  Feme;  pi.  24.  ciu«  S.  C.  but  S.  P. 

does 


I  k  *  < 


4<  VitDti  atin  ftm^ 

Joci  ott  •ppeir*  9f.  Biicg  pi,  to.  chies  S.  C.  Vvt  S.  P.  tet  not  appev«  t  ^  (X| 

^  1.  and  the  aocrt  theic.  |  See  (X)  pi.  s»  ].  nd  the  nsta  diac.— — Br»  Moa  ni 

#aBe»  Fl.ft9.  dtesS.  C«  f  SctiUftit  pt.  3.  * 

^^W      [3.  The  Jim  law  gf  ^  fCMin/.    *  48  Ed.  3.  1 3.    f  «4  H*  4.  04. 
fBr.  BttoA  ^*  ^y  V^T  ^  joint-grantees  thereof.] 

nd  FcBKy  pL  4s.  citn  S.  C.  for  if  the  bcron  diet  the  feme  fluU  faave  it,  Mid  not  the  tBecoCar  of  ibe 
iiraO)  becattfeititadutdereals  contn  of  a  dutde  perCioiial  veAed ;  noirfc  difcrfity.  ■  ■  Br» 
Esfiftmeat  de  Garde,  p^.  X5«  otei  S.  C*— ~Fiu.  Joinder  efl  Action,  pi.  to.  cites  S*  C^  &  9.  F* 


^*  ^^  •       [4.  If  a  Jime  guardian  in  ficeage  tales  hufbani^  yet  fiiK^'fimv 
95ua.s.p.  ^|^^^^3  guardian.    Com.  293.  b.  [Mich.  7  &  8  Eliz.  Osboknk 

'    9      >    V.  <^RDEN  AMD  JOTE.] 

t  Ox  Uik        5*  If  a  feme  has  goodsy  and  /oib'/  haronj  and  the  ^amf  i&r,  the 
i^cL^'^*  executors  of  the  baron  fhall  have  the  goods^  and  not  the  feme  ^ 
3<t.a.  S.P.  ^^^  ^t  property  was  changed  by  the  ej^fals  ;  contra  of  goods  wluch 
itk  has  as  ||  enecutrix.    Ir.  Property,  pi.  aa.  cites  21  H.  7.  29. 

(E.  2)   Separate  Eftate.      What  fhall  be  faid  the 

.  Wife's  feparate  Eftate. 

I.    T  ANDS  were  devifed  tQ  truSees  and  their  heirs^  to  pay  and 
«  x^  difiM>ie  the  rents  and  proms  to  a  feme  covert,  or  to  fnch 

perfon  at Jk^  wntingjbould  appoint ^  whether  fole  or  covert,  and 
the  hufband  not  to  intermeddle,  or  have  s^ny  benefit  thereof  f^ 
and  as  ta  the  inheritance  of  the  premises  in  truft  for  fuch  perfon 
or  perfonsy  and  for  fuch  eilate  andeftates  as  Ihe  by  any  writing 
purporting  her  will,  or  other  writing,  (bould  appoint,  and^^ 
moant  of  fuch  i^pointmenty  in  truft  for  her  and  her  hmrs  /  this  is  only 
a  truft,  and  not  an  ufe  executed  by  the  ftatute.  Vern.  415.  Mich, 
f  [  42  3    ^^S^-  Nevil  V.  Sanders. 

Bat  this  2.  If  a  real  eftate  be  devifed  to  t  feme  ctnftrtfor  her  feparate  u/e^ 

JJ^JJJ^^  and  a  declaration  that  the  hujband Jhould  not  intermeddle  with  the 
train  the  profits,  but  that  ihe  ihould  enjoy  them  feparatety,  Ld.  C  Cowper 
cafe  fbUow-  faid,  that  he  doubted  this  would  be  a  repugnant  claufe,  and  Uiat 
5^^*  ^*  the  hufband  would  enjoy  them.  Wms.'s  Rep.  126.'  Trin.  i7io» 
lands  to  M«  in  cafe  of  Harvey  V.  Harvey. 

hisdaBghcer» 

the  inle  of  B*  for  her  fepaxite  and  peculiar  ofe,  exclufive  of  her  huiband,  to  hold  the  fime 
So  her  and  her  hein,  and  thai  the  huiband  ihodd  not  be  tenant  by  the  cortefy,  oor  hare  theft  lands  for 
hia  iilc»  IB  caie  he  fonrrred  his  wifc»  but  that  upon  her  death  they  fliould  go  to  her  heirs* 
B.  the  hnlbsnd  brcomei  bMnkrupt*  The  commilfioners  aflign  the  lands  in  tiuft  for  the 
Cieditort.  The  vile  by  her  next  friend  brought  a  biU  sgaioft  the  affignce  and  dv  hwfcand,  tn^ 
canpd  them  to  affign  orer  this  eftate  to  her  feparate  ufe.  The  matter  of  the  roUi  took  it  to  be  a 
clear  cafef  that  It  was  a  trup  h  the  bufianJ,  and  that  there  was  no  di&reace  where  the  truft  wis 
ermitd  hftbtsB  of  /no,  and  M^re  by  a£t  of  the  party.  As  in  cafe  of  a  dcvife  charging  lands  with 
4  debts  and  Isgacics^  the  heir  taking  fuch  lands  by  defcent  is  but  a  troftee,  aod  no  remedy  for 
Uefe  debts  or  legacies  but  in  equity  ;  fo  in  the  principal  cafe  there  being*  am  appartnt  ta/mWrnf,  amd 
txprefs  dmUrat'mi  that  ha  wfejbould  etijy  theft  lards  to  htr  feparate  uftf  by  that  means  the  huAend, 
who  would  otherwife  be  intitied  to  take  the  profits  to  his  own  ufe,  is  now  debarredy  and  made  a  trvf- 
ue  fi>r  his  wUe;  and  had  he  been  a  tniftet  for  J.  S.  his  baokruptcy  ihould  not  in  equity  aflleft 
the  troft  eftate }  and  that  though  in  the  prefent  cafe  the  bankrupt  might  be  tenant  by  the  custefy^ 
*yet  he  flumld  be  but  tniflee  lor  tho  heirs  of  the  wife ;  and  the  teftacor  having  power  to  have  de- 
^fed  the  premifles  to  trufiees  for  the  feparate  uie  of  the  wife,  this  court,  in  compl^nce  with  hit 
declared  ineentioBy  mtifapply  the  want  of  trufiees^  and  make  the  hn&and  trnfitc,  and  the  affignees,  wbo^ 
claiming  under  the  hnftiaiid,  can  have  m  better  fight  than  fiheltuibaod,  nuft  join  ia  a  conTeyaw^ 

10  .for 
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fir  ^{tptnte  «&«f  tbe  mh,  and  decreed  acconUnsly  »  per  3<r  Jof.  JcyJJ  $t  the  Rolls.     »  Was.'* 
Jlep.  ')i6.  to  319.  Mich.-  ijas-  Benaet  y.  )>avls. 

Tke  ^iiife  daikot^^  e^parate  property  In  MferfnuU  thing  vfitbetti  a  trwfltei  per  l«d.  C.  Macdet-   « 
•field,  ^n  cafe  of  dowry  oioney  plaixned  by  the  widow,  which  wu  given  co  bciielf*    2  Wau.*&  Re^.  79. 
TxiA.  172X.  in  caie  of  Barton  ?•  Fierpoiitt*  ^ 


)  Of  what  5l5wrg-j  which  are  not  given  by  the  In 
marriage  J  the  Hufband  hath  Power  to  difpofe. 


[ 


1.  iF.  baron  and  feme  are  jmntenants  for  years  of  land^  the  •Br.Baroa 
*  baroH  may  diipofc  of  the  whole.     ♦  47  Ed.  3.  12.  b.  ad-  Sf//."^^ 
mitted.     f  48  £d.  3^.  13^    2  H.  4,  19.  b.    J4H.  4.24«b.]  s.'c.&£p. 

admitted.-* 
f  Br.  Baroa  and  Feme,  pi.  14.  cites  S.  C.  but  S.  P.  doet  not  appear. 

[2.  &  if  the  baron  hath  a  term  in  the  right  of  its  feme,  he  may  J}^^ 
gt«»t  owr  the  whole.    7  H.  6.  i.  b.]  f!'^^^'^^^ 

bat  S.  P.  doei  not  appear. Br.  Chaiige»  pi.  ii«  cites  S.  C.  but  S.  P.  does  not  appear.— —But 

ibid.  pi.  41.  dCBsS.  C.  tc  S.  P.  obiter.        ■    Co.  Litt«  351.  a. 

^3.  If  a  feme  guardian  in  Jbcage  takes  hulband^  the  baron 
by  his  grant  of  the  ward,  cannot  bind  the  feme,  afcer  the  death 
of  the  baron.  Conk  293.  Osbourk  against  Garden  and  Joyc, 
b.  adjudged.3 

f  4.  If  a  taron^  he  guardian  in  chivalry  in  right  of  his  femey  he 
may  difpofe  and  alien  the  nmrd  rf  the  body  to  another,  and  this 
Jhail  bind  the  feme  after  his  death.     34  £d.  i.  Aid.  184.] 

[j.  If  a  baron  pojfejfed  of  a  term  for  years,  grants  it  over  in  trttftf  *•«?«  54- 
and  for  the  heneft  <f  his  feme,  he  may  after  difpofe  or  forfeit  w?ikci^'s^*^' 
this  tmft  and  bar  the  feme.     Pafch.  8  Jac.  in  camera  fcaccarii  Cafe  s.  c. 
WiCHE*«  CASE}  for  he  hath  as  great  power  of  the  ufc  which  he  TanfieidCh. 
hath  in  the  right  of  the  feme,  as  he  hath  of  a  term  in  the  right  ^ith!!!!?  *"'' 
of  his  feme.  J  thought  the 

'tTuft  might 
be  foi^ledt;    but  becaoie  .there  was  no   bill  before  the  court,   demanding  any  thing   for    the 
king,  tberefoie  the  court  gave  no  fefolution>  if  by  equity^  the  hulband  (hall  forfeit  a  Icuft  which  he 
had  (cK  years  in  the  right  of  his  wife. 

[6.  If  the  baron  tnakes  a  kafe  for  years  to  another ^  to  the  ufe  |*  ^\^r 
«f  his  feme  if  fhe  lives  fo  long,  for  the  jointure  of  the  fetne^  the  „oTdeiicd. 
oaron  cannot  difpofe  of  this  truft.     Pafch.  8  Jac.  in  camera  Lane  $$• 

fcaccariLJ  Trin.7jait- 

^  in  cam. 

fcacc.  In  WilLes's  cafe,  S«  C. 

[7.  [&]  If  the  baron  grants  over  a  term  in  trufl,  and  for  L««e  54* 
the  benefit  of  his  nuife  and  children ;  it  feems  he  cannot  difpofe  ^7°*j/**^* 
f  of  the  truft  of  the  children.   Dubitatur,  Pafch.  8  Jac.  in  camera  cafe,  s.  c. 

fcaccarii.  1  ^^  Tanfield 

-*  Ch.  B.  and 

Snigg  and  Akbam  tbongbt  the  baron  might  dtfpofeof  it  being  only  a  chattel,  as  he  m^ght  have  done 
of  a  cbattei  whereof  the  wife  was  poflefTed,  and  that  he  might  have  wholly  releafed  this  truft  \  but  by 
Biomfayp  Jiis  ideaii;  AaU  bind  ooiy  dicing  his  life)  but  the  Attorney  gencxal  laid  he  might  releafe 
«a SeepLs.  t[43] 

Vot.  W.  E  tS.  If 
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Cro.E.9o«.       ^8,  If  taron  and  feme  arc  divorced  eaufa  aduherti  In  ofic  *  dl 

*    anVs.'c.  *  ^l^em,  yet  the  baron  may  after  relea/e  a  Ugaey  due  to  the  femet 

andS".  i».*f-  for  the  divorce  does  not  dfflblrc  vinculum  matrimonii,   but  '% 

*/™f^JJy      mcnfa  &  thoro.     44  Eliz.  Stevens  and  Totte,  adjudged,  nrty 

the  dovtors     t»  .  t       -«  j       o  jr 

of  the  civil    Reports,  14  Jac] 

law  ;  and  admitted  by  all  the  juftices.-*— Noy  45.  S.  C.  and  S.  P.  admitted  per  cur.  Mo.  665* 
pi.  910.  S.  C.  and  S.  P.  feems  admitted.       1  S.  C.  cited|  Arg.  Roll*  Rep.  4a6*  in  pi.  19.  ■ 

S.  C.  cited  by  Doderidge  J.  3  fiullk.  264. 

3  Buift.264.  ["p.  But  if  after  fuch  a  divorce  the  feme  fues  without  her  buf^ 
Motteram^'  fc«^,  as  (he  mzy  for  a  defamation  in  the  fpiritual  court y  and  rc- 
s«^  and  s.  covcrs,  and  penance  enjoined,  &  expenftas  litis  taxed,  the  baron 
P.Tteid  ac-  cmif2ot  difcharge  it  \  for  the  penance  is  but  to  reftorc  her  to  her 
and  thwel  credit,  and  the  cofs  are  but  depending  thereupon*  My  Reports^ 
fore  by  the     14  Jac.  MoTAM  AGAINST  MoTAM,  rcfolvcd,  pcr  Curiam.  J 

whole  court 

a  prohibition  was  denied.  RoM.  Rep.  416.  pi.  19.  S.  C.  and  the  court  inclined  accordingly, 

but  advifare  vult ;  and  it  was  faid  that  this  cafe  is  not  like  the  cafe  of  Steven^  and  Totte,  becaufc  tliere 
the  thin;  for  wluch  the  fuit  was  viz.  the  legacy  wis  criglnaUy  doe  to  the  baron  and  feme,  and 
therefore  the  releafe  of  the  baron  was  a  good  diCcharge,  but  here  there  was  AO  duty  th  the  baroa 
•riginally.  — —p..  See  tit.  Prohibition,  (  Q^)  pi.  10.  and  the  notes  there. 

•Yelv  256.  [,o.  If  ^^  promifes  B.  a  feme  fole^  that  //;  conftderattbn.  thit  fbe 

B.^^R^the^s!  '^^iil  fna^^y  C  b'u  brother^  that  he  ivtll  give  B,   10/.  if  fbe  fur-* 

c.  the  re-  vives  C  and    after    B.  takes   C.  to   hufband  accordingly ;    C 

^If^^a-****^  cannot  ^fter  difcharge  A*   of  this  promife,    by  his  releafe  to 

qua'rreis,*^''  bind  B.  aftCT  his  dcatli,  becaufe   the  promife  flood  ih  a  eontin^ 

controver-  geftcy  during  the   life  of  C.  the  hufband.     Hill.  6  El.   [Jac.3 

^nd'd^'*""d     ^'  BETWEEN  *  BeLCHER  AND  HuDSON,   Rot.    I3I.    adjudged^ 

whatever,  wherc  the  karan  releafed  all  demands 3  and  adjudged,  that  it  did 
which  ho  not  bar  the  feme.  This  is  cited  pi.  i6.  Jac.  6.  in  Smith  and 
have^^a'amft*  Stafford's  CASE,  and  this  is  citcdy  Hobart's  Reports,  cafe  279- 
theVid  c.  But  there  it  is  faid,  that  the  words  will  not  extend  to  releafe  die 
a^udged  no    promifc,  without  exprefs  words  of  promife.'] 

difcharge; 

for  tboug)i  the  promife  was  prefeot,  yet  the  execution  was  future,  and  fuch  as  the  releafor  could  have 
joo  a^ion  upon ;  but  if  he  had  releaf«d  by  exprefs  woids  all  promifes,  or  ail  a^ons  and  i|uarrcli  which 
he  or  his  wiie  had  or  might  have,  then  it  was  heU  that  the  promife  iiad  been  releafod  ;  for  the  pro> 

mife  being  a  fpecial  caufe  of  afiion,  cannot  be  releafed  till  it  comes  in  efTe. Browhl.  15.  S.  C« 

adjudged  the  releafe  no  bar.  Cro.  J.  izi»  pi.  a.  S.  C.  and  the  plea  of  the  releafe  adjudged  ill. 

■  S.  C.  cited  Hob*.  216.  pi.  280.  Hill.  15  Jac.  in  cafe  of  Smith  t.  Sufford  by  Hobart  Ch.  J. 

as  adjudged  for  the  plaintii}',  becaufe  none  of  the  wotds  would  reach  it,  but  fays  the  caie  wa<»  coo»« 
pounded,  and  fo  no  judgment  was  entered. .  S.  C.  cited  by  Warburton  J.  Noy   16.  in   calc  of 

Smith  V.  Stafford,  as  adjudged  no  bar  -y  but  Serj.  Altham  faid  that  it  might  well  be  releafed  by  npt  and 
fpcciai  words,  though  it  was  to  uke  effect  by  contingency  in  futuro,  and  fo  Winch  J.  aifo  thought. 
■     S.  C.  cited  J^ut.   17.  as  adjudged  accordingly  y  but  that  lord  Hob.irt  faid  that  if  he  \y^  re- 
leaffd  all  promifes  it  would  have  difcharged  thtf  dcfsx^dant.  S.  C.  cited  Aig.  Palm.  9*;. 

t[44] 
r*""^— "I       [11.  If  a  leafe  be  made  to  baron  and  feme  for  their  iives^  Ae 

Fol.  344.    remainder  to  the  executors  of  the  furvivor  of  them,  and  the  baron 

'  p~^  jT^  grants  the  term,  and  dies  j  this  will  not  bar  the  feme  furviving, 

p'opham  to    bccaufc  the  feme  had  but  a  pqffibility  and  no  intere/l,  Co.  Litt.  46. 

have  lap.       b.  citCS  HUl.  1 7  El.  B.  R.]  » 

pcned  upon  a 

fpecial  vrr^idl  10  the  county  of  Somerfct,  about  the  lo  Ella*  and  afterwards  adjudgfd,  that  the  remaindex 
jf-  being  limited  in  the  cafe  to  the  furvivor,  the  wife  furviving  flaould  ha>'e  it,  becauie  there  was  nothing 
in  either  to  grant  over  until  there  was  a  furvivor.  Popb.  5.  — <-  S.  P.  held  accordingly  by  PopHam  L  h.  J. 
and  faid  by  him  to  have  been  refclved  as  above.  4  Lc  185.  pl>  2S5.  Mich.  29  £liz.  C.  B*  /V".*^"-~:^'  ^« 
cited  Hutt.  17.  1'hx.bArQn  aj'urmdrr'u!ge  pur.hiijedaiermfory'  "ttQbmJtlfandvfife  and  ttejui^i%tr^ 


mad  the  txt€ut9rSf  madi^rmtrt  anjyjtgnees  of  fuch  furtivor  for  the  refiJoeofth  term.  Afterwards 
he  menguftd  the  term  ^itbemt  btr  join'mgy  provifo  to  be  void  on  payment  by  the  hufband  or  wife,  or 
the  caeca«9xsor  admiiuftraton  of  either,  aod  that  until  default  of  payment,  the  hoiband,  his  exe« 
cutortor  adauoiftntorsy  (hould  qoiedy  enjoy.  The  maAer  of  the  roMs  held  this  to  be  a  voluntary 
<omrveyae€iy  4W  being  only  a  oerm  foi  yeius,  it  is  always  in  the  power  of  the  bufhand  to  for  feu  or  alienp 
and  the  mor^pge  is  anmlienation  $  for  though  if  the  morcgage  money  had  b^n  paid  before  the  day^  the 
inostgage  wovid  ha«]p  been  void>  end  all  thmgx  would  ha-ue  been  mfiatu  quo ;  yet  being  forfeited,  the 
c^tticy  oi  redemption  la  become  a  creature  of  equity,  and  decreed  it  to  be  alTets  to  pay  creditor 
vkith  n^om  be  had  contracted  debts  7  yean  after  the  mortgage.  2  Williams's  Rep.  364.  Tiin.  1726 
Wftrtsr;  Thomas.       1      See  tit.  Grants>(M}  pi.  3.  and  the  notes  there. 

12.  If  a  feme  who  has  a  term  or  intcrcft  as  executrix  by  Jiatnte 
mtrcbant  takes  baron,  the  baron  may  grant  over  the  intcrell  with^ 
cut  the  feme,  and  good  in  aflife.   Br.  Grants,  pi.  157*  cites  24  E. 

13.  If  "One  is  hounJ  to  a  baron  and  feme  in  ajiatute  merchant ^  the 
l)aron  alone  may  make  defeafance,  and  it  (hall  ferve  for  both  ; 
per  opinionenu     Br.  Baron  and  Feme,  pi.  24.  cites  48  E.  3.  18. 

14.  I£  eUigaticn  is  made  to  afemefok^  zn^  Jhe  takes  barony  and 
the  baron  reUafes  all  anions  and  dieSf  the  feme  (hall  be  barred  j  and 
if  he  docs  not  rclcafc  and  dies,  the  feme  (hall  have  aftion,  and 
yiot  the  executor  of  the  baron.  Br.  Baron  and  Feme,  pi.  44.  cites 
7  H.  6.  2. 

15.  Infecond  deliverance,  the  defendant  made  conufance  as  D.  271.  pi. 
l>aililF  to  P.  and  H.  his  wife,  and  fet  forth  that  the  plainti fbting  ff;/',^^^ 

fiisud  of  the  lands ^  granted  a  yearly  rent  of  10  L  with  a  claufe  cf  Dyer 
difbrefsy  habendum  to  the  f aid  H.for  life ;  /be  afterwards  married  the  thought  the 

/aid  P.  and  for  rent  arrear^  the  defendant  made  conufance  at  Lady^ay  ^^^^^ 
4  fs^  ^  P.lsT  M,  The  plaintiff  in  his  replication  pleaded  an  acquit'-  acquittance, 
tance  made  the  7  Elhi.  by  P.  (the  hufband)  of  ^L  ofthefaid  rent  due  but  Welch 
4r  Mich,  lafipajl:  adjudged  a  good  bar  to  the  conufance.   Mo.  87.  ^ntr^^*'''* 
pL  219.  HilL  10  Eliz.  Morton  v.  Hopkins.  becaufe  all 

the  arrears 
«ole6  thafe  of  the  laft  term  were  due  to  the  feme  dum  Tola  fuit,  and  were  not  due  to  the  baron. 


And.  14.  pi.  30.  S.  C.  adjudged  that  the  acquittance  was  a  good  bar.         '    Bendl.  iS6.  pi.  228.  S. 
C*  witli  the  pleadings^  and  adjudged  that  the  acquittance  was  good. 

16.  An  annuity  was  granted  to  a  woman  for  life,  who  takes  Cro.E.721. 
hufband,  and  he  by  exprefs  words  rcleafed  the  annuity ;  but  ad-  butsip.doc't 
judged  after  divers  arguments,  that  the  releafe  cannot  extinguifh  not  appear 
this  annuity  to  the  wife,  it  being  for  her  life,  but  that  if  fbe  fur- 

Tives  fhe  fhall  have  it.     Moor  522.  pi.  689.  Fafch.  40  £iiz.  C.  B.. 
Tfaompfon  v.  Butler. 

17.  Baron   may  releafe  z  legacy  left  to  the  wife  payable  18  So  where 'tis 
months  after,  though  the  1 8  months  are  not  expn«d,  for  he  hath  "^f ^^  P*y; 
an  mcereit  m  it  before  the  ttme  of  payment  accrues,     rer  Montague  u'verfiottUx^ 
Ch.  J.  2  Roll.  Rep.  134,  Mich.  17  Jac.  B.  R.  Anon.  ^    pcftantonan 

eftate  for 
lift,  the  hoftand  may  aifign  It.     G.  Equ.  R.  SS.  Mich.  1714.  Atkins  v.  Dawbury. .11  after 

'    ef  the  legacy  by  the  baron,  he  and  his  wife  fuex   in   cwrt   Chrijlian  for  the  legacy,  the 
T  Aall  not  have  prohibithn,  becaufe  the  temporal   judges  cannot  meddle  with  the    legacy, 

by  conleqaence  can  they  determine  whether  the  releafe  will  extinguifh  it,  Yclv.  173.  circs  it  as 
adjodgedy  29  £lix.— — So  where  a  legacy  of  xooo/.  charged  upon  lands,  was  given  to  a  feme  infant 
f^foMem  25  years  of  age,  who  marries,  and  after  attains  that  a^e  ;  the  baron  during  the  minority  of 
thtfeme^  mJde  Mn  ^ffignmfnt  thereof  for  a  valuable  consideration,  and  held  good,  notwithdatuiing  the 
MBcIngeocy  that  thrn  was  with  regard  to  her  attaining  25.  But  were  it  not  in  ftridtnefs  to  opcraie  as 
ao  aflignm»nt,  yet  it  would  be  good  as  an  agreement,  efpeciaily  bring  for  a  valuable  conladeration. 
Trla.  i'*3i.  2  Wi2Iu;n»*«  Rep.  6c2.  6o3  •  D.  of  Chandos  v.  Talbot. 

E  2  18.  A. 
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18.  A,  ptomifcs  C,  that  if  flic  would  marry  B.  if  be  JiJnci/u^ 
Jlciently  provide  Jhr  her  during  coverture^  then  he  would  leave  her  looA 

at  his  death.  The  baron  caunot  releafe  this,  during  coverture, 
by  relea/e  of  all  anions  and  demands,  becaufe  it  is  executory,  and 
in  contingency  i  but  it  may  be  relieved  by  a  releafe  of  aU promifes. 
Arg.  2  Roll.  Rep.  162.  Pafch.  18  Jac.  cites  it  as  adjudged,  and 
affirmed  in  error,  in  Mafon's  cafe. 

19.  It  was  agreed,  that  if  a  wotnan  do  ednvey  a  lea/i  in  irufifmr 
her  ufe^  and  afterwards  marries j  that  in  fuch  cafe  it  lies  not  in  the 
power  of  the  huKband  to  difpofe  of  it  \  and  if  the  wife  die,  the 
hufband  ftiall  not  have  it,  but  the  executor  of  the  wife  5  and  fo  it 
was  faid  it  was  refolved  in  chancery.  Mar.  45.  pL  69.  Trin.  15 
Car.  in  Sir  John  St.  John's  cafe. 

20.  Leales  were  devifed  to  the  defendant  by  his  eldeft  brother, 
to  be  fold  for  feveral  purpofes  \  and  amongft  others  in  truft,  that 
the  defendant  Jbould  pur  chafe  in  his  own  name  an  annuity  of  So  L  per 
ann.for  the  life  of  the  plaintiff*!  wifey  and  pay  thefawu  to  her  and  her 
a/jfgns.  The  bill  was  to  inforce  the  payment  of  this  annuity*. 
The  defendant  infifted  by  anfwer,  that  he  had  conftantly  paid  the 
annuity  to  the  plain  tifPs  wife,  (from  whom  the  plaintiff  livil  apart  J 
and  that  the  bill  was  againft  her  confent,  and  that  it  :was  the  in* 
tent  of  the  donor  to  be  for  her  only  benefit,  the  will  being,  that 
he  fhould  buy  in  his  own  name  the  annuity  in  truft  for  the  plain* 
tifPs  wife  (who  is  the  defendant's  mother)  and  her  affigns ;  and 
fo  inftfted  that  the  plaintiff  not  inhabiting  with  her^  he  ought  not  to  be 
put  to  pay  the  annuity  to  him*  It  appeared  by  proofs,  that  the  caufe 
of  plaintiff* sfrfl  abfenting  hinifelffrom  his  wife^  vjas for  fear  of  dehts^ 
and  that  he  bad  ftnce  folicited  her  by  letters  to  cohabit^  but  fhe  refufed^ 
The  ihafter  of  the  rolls  declared,  that  in  this  cafe  the  hufband 
was  the  affignee  of  the  wife,  and  that  there  being  no  negative  woris 
by  the  will  to  exclude  the  hufband  from  the  annuity,  he  could  not 
exclude  him }  and  fo  decreed  the  defendant  to  pay  all  the  arrears 
of  the  annuity  fince  the  bill  exhibited,  and  the  growing  annuity 
for  the  future>  to  the  plainti£F  the  hufband.  Chacr.  Cafes  194. 
Hill.  22  &  23  Car*  2.  Dakins  v.Bemford.   .  ^ 

21.  The  wife  having  afjigned  her  term  in  trufl  for  herfelf  before 
marriage^  and  then  the  hufband^  without  the  truftees  joining,  wtorh- 
gages  the  term.  The  hufband  died.  The  mortgagee  exhibits  his 
bill  to  have  the  land  conveyed  to  him,  or  that  they  Ihould  re-- 
deem;  and  the  court  difmiffed  the  plmntifPs  bttt^  for  fince 
queen  EUzabeth's  time»  it  has  been  the  conflant  pra£lice  in  this 
court,  to  fet  afide  and  fruftrate  all  incumbrances  and  ads  of  the 
hufband  upon  the  truft  of  the  wife's  term,  and  that  he  (hall  neither 
charge  or  erant  it  away  \  and  it  is  the  common  way  of  providing 
jointures  lor  a  woman,  to  convey  a  term  in  truft  for  her  upoifc 
marriage,  that  it  may  be  out  of  the  power  and  reach  of  the  huf^ 
band.  Neither  fhall  he  forfeit  it  by  outlawry  or  felony,  if  for 
jointure;  or  in  purfuance  of  articles  of  marriage,  or  being  the 
wife's  term  it  h  aiCgned  before  in  truftj  or  if  on  ot&er  good  con- 

fidcratite 


fidqntion  k  be  ai&gned*     a  Freem*  Rep,  138.  pL  174*  Doyly  v.  ^^ 

Pcrfall,  cites  I  Inft,  J51.  maf^ 

asotKcr  ))uibaad«  wbo  made  a  jointnM  oa  h«r»  wisho«t  »ny  ;i;req|ient  that  her  firft  jointur;  iho«lC 
ht  thereby  barred.  Ld.  C.  Flaeh  decrsei),  ibat  a  fale  by  the  after  huil»aiid  of  the  tnift-tera  made  by 
the  foTHier  bttiband  was  not  good,  and  ibould  not  bind  ;  and  a  fonntr  piecedcnt  in  point  Aiew*. 
Chan.  Caiei  307,  30S.  Pafch.  30  Cir.  a.  Turner  v.  Bromficid.— -But  after  awvd  on  an  ap- 
peal to  the  hoafe  of  lordsy  it  was  adjudged  that  the  faid  ttrm  was  well  (ailed  away,  and  chac  che  hof- 
band  might  difpole  thereof}  and  my  Ld.  chancellor's  decree  was  thereu}>on  reverted  ;  bui  it  was  agreei 
char  where  a  term  is  affigned  in  truft  for  a  feme,  by  the  privity  and  confent  of  her  hufbaad,  the  hij^ 
band,  without  doubt,  cannot  intermeddle  or  difpofe  of  it.  Vern.  7.  pi.  5.  cites  Mich.  31  Car.  %• 
3lr  Edward  Turner's  cafe.  ■  S.  C  cited  as  decreed  in  the  honfe  of  lords,  that  the  hulband 
aoSght  difpiife  o'f  the  troft  of  the  term ;  and  fays  the  Ld.  Chancellor  feemed  to  wonder  at  the  rcfola-* 
tion.  Vera.  iS.  pi.  10.  Mich.  16S1.  in  cafe  of  Pitt  v.  Hunt.  ■  "S.  C.  cited  a<c^rdiagiyy  % 
Ficem.  Rep.  7S.  pi.  86.  in  cafe  of  Hunt  ▼.  Pitt,  S.  C.  r     ^  h 

I  40  J 

22.  But  if  it  be  an  ajfignment  after  marriage  by  the  hujbaniy  in  ^^^'^^ 
truftfor  the  "tvife^  that  is  volxintary,  and  fraudulent  againft  a  pur-  * 5 car.z. * 
chafer^  ^d  thu^  was  the  great  chequer-chamber  cafe,    a  Freem.  s.c.lntotj. 
Rep.  138.  pJ.  174..  Doyly  v,  Perfall.  demveibis. 

ije  *f  *  feme  has  a  fnift  of  a  term  far  years  ^  and  marries,  the  »  ^***"' 
hlilband  may  alien  it  \  but  when  a  term  is  fettled  for  a  mainte-  p^^^^  ^ 
nance  or  jointure  for  the  wife,  it  is  otherwife ;  per  Ld.  Keeper  Car.  z. 
Finch.     Chan.  C^fes,  add.  Mich,  27  Car,  2.  in  gafe  of  Bujiock  v.  ^°^""^'  ^ 
i^^nigh^  ^^^^ 

where  it  is  in  nature  of  a  jointure.  Ibid.  114^  Trin.  34  Car.  2.  S.  C.  but  %citA  upon  another 

point.— 2  Freem.  Rep.  82.  pi.  88.  S.  C.  &  S.  P.  admitted--  If  a  huib^nd  makes  a  leafe  for 

jears  in  truft  for  tbe  wife  Yoluntiiry,  and  be  fells  it,  this  may  bind  the  wife,  becaufe  of  the  fraud  \  pet 
Finch.  C.  Chan.  Cafes  308.  Pafch.  30  Car.  2.  in  cafe  of  Lady  Turner  v.  Bromficid.  ;■  S.  P 
1^  Ld.  Keeper  Finpb.  Chan-  Cafes  225.  Mich.  ^5  Car.  2.  becaufe  it  is  fratidttlen^  againft  purch«« 
fers  \  and  faid  that  tiijs  was  the  ^re^t  exchequer-chamber  cafe« 

24.  Feme  file  pojfejfedof  a  term  for  years,  mortgaged  it  to  T.  for 
1 00  1.  and  afterwards,  a  day  or  2  before  marriage ^  afftgm  her  inte" 
refi  to  iruflees  in  truftfor  herfelffor  iife^  and  after  for  her  fon  by  a  for" 
mer  bufhand^  and  then  marries  D.  who  was  a  witnefs  to  the  tnift^ 
deed.  D.  pays  off  the  mortgage,  and  takes  an  aflignment,  and 
then  furrenders  his  leafe  to  the  reverfioner,  and  takes  a  new  leafe 
for  the  fame  term,  and  dies.  The  court  held,  that  though  the 
eftata  in  law  was  wholly  in  the  mortgagee,  and  the  feme  con- 
Te3red  nothing  but  an  equity  in  truft,  yet  when  the  mortgagee  af 

Jigns  aver  to  Ujt  ^ufband^  the  hulband  has  it  under  the  fame  equity 
as  the  mortgagee  liad,  and  is  juft  in  his  place,  and  no  a£b  of  the 
haiband  can  bar  the  truftees  fqr  the  feme  and  her  children  of  their 
equity ;  and  decreed  the  new  leafe  to  be  afligned  over  to  the  feme 
or  her  truftees,  paying  to  the  huft>and'8  executors  the  mortgage-s 
money.     2  Freem.  Rep.  29.  pi.  32.  Hill.  1677.  Draper's  cafe. 

25.  A  term  was  conveyed  oti  marriage- f«  trttft  for  the  wife,  by  Vern.  7.  pi. 
nvay  ^jointure.  The  baron  afterwards  £es^  and  the  feme  marries  5-  Sir  Ed- 
0  ^a  bufbandj  who  fettled  a  jointure  of  200/.  a  year  on  her;  '^^^^^' 
(whereas  the  firft  jointure  was  of  ^oo  I.  a  year,  J     The  2d  htt/band  Trin.  3/ 

fold  the  wife^s  Jointure  made  by  the  Jirft  hujband,     Ld.  Chancellor  Car.2.s.c^ 
agreed,  that  if  the  hufl>and  make  a  leafe  tor  years  in  truft  for  the  cr«  was*r^ 
wue  voluntary^  and  he  fells,  this  may  bind  the  wifb^  becaufe  of  verfed  in  the 
the  fraud ;  but  where  a  truft  i^  created  for  a  wife,  as  here  in  this  1''*^*^^ 
(afcj  bona  fide^  tfac  buiband  can  in  no-wife  bind  the  wife,  unlefs  t^,/-*  ^.^ 

E  ^  where 


4&  .  25acon  anH  ireme* 

agreed  Oiat  wlierc  fiic  IS  examined,  as  in  a  fine,  or  in  this  court,  clfe  iia 

^^.  *   * .  man  fliall  be  able  to  provide  for  wife  or  children  v  and  he  hadi  nd 

affigncd  in  regard  to  notice,  or  not,  to  the  purchafer,  though  in  the  caufc,^ 

tnift  for  nor  to  th^  2d  jointure  ;  and  decreed  for  the  plaintiff;  and  a  for-. 

tbe  privity  ^^^  precedent  in  point  was  fliewn.     Chan.  Cafes  308.  Pafch.s 

aod  confent  30  Car.  2.  Tumer  y.  Bromfield. 

baron,  there  Vithoat  doubt  the.  huiband  caonot  difpofe  of  it.  .  S.  C.  cited  2  Vera.  271* 
IB  pi*  255.  Trin  x692*  Tudor  v.  Samync,  where  the  firft  huiband  ai£gnc4  a  term  for  the  feparatc 
life  of  the  wife,  yet  the  difpofal  thereof  by  the  fecond  hufbaod  was  held  good,  though  he  made  no 
|f0^iiion  ifor  h«r* 

76.  Goods t  which  tbf  feme  has  as  e^feetdoTy  the  baron  may  dif<« 
pofe  of,  as  well  as  goods  which  (he  has  in  her  own  right.  Jenk* 
79.pl.  56: 

27.  A,  pojfejfedtfa  terw^  devifes  it  to  his  wife  for  life,  remainder 
to  his  children  unpreferredj  and  makes  her  executrix.  A.  dies  ;  Jbe 
ajfents  to  the  legacies  /  afterwards  (he  takes  hujband :  he  fclls  the 
term  j  the  wife  dies  j  the  children  unprefcrred  enter ;  their  entry 
is  congeable.  Jcnk.  264.  pi.  66. 
E  47  3  28.  A  huiband  may  releafe  cojls  adjudged  to  the  wife  in  fpiritual 
Qourt,  unlefs  there  be  a  feparation  and  qlimtrnf  aUowed.  i  Sallu 
115.  Chamberlain  v.  Hcwfon. 

29.  If  die  wife  hath  a  chofe  en  aBlon  in  her  ctun  rights  and  aa 

a£^ion  is  brought  by  the  hu(band  and  wife,  and  they  declare  ad 

damnum  ipforum,  and  they  get  judgment^  by  this  the  property  is. 

altered  5  but  otherwife  it  is,  if  the  chofe  en  a£lion  be  en  auter 

droit;  per  Holt  Ch.  J.  Cumb.  311.  Hili,  6  W.  3.  B.  R.  in  cafe 

of  Curry  V.  Stephens. 

He  mj^  xe-       30.  Where  a  right  or  duty  may  by  pofftbilitj  accrue  to  the  wife 

^ifx^)bare  ^^^S  ^overturc^  the  baron  may  rele^e  it\  otherwife  nptj  per 

ffan  inuj-   Holt  Ch.  J.     I  Salk.  326.  Hill.  1  \  W.  3^  B.  R«.  in  cafe  of  Gage^ 

tate's  eptt,  or  GrcY  V.  Afton. 

See  10  Mod.  /  - 

#3.  Arg.  Mich.  10  Ann.  B.  R.  Daeth  As  Baas. 

31.  A.  made  a  fcttlemcnt,  whereby  he  created  a  term  for- 
years  in  tr\tji  to  raife  400/.  a-piece  for  his  two  daughters,  and  one 
of  them  marries  B.  and  he  and  his  wife  brought  a  bill,  and  had 
a  decree  to  have  th^  400/.  raifed  and  paid ;  but  before  it  was  raifed» 
jB.  njfigns  the  benefit  of  this  decree  to  one  J.  S.  ifi  truft,  for  payment 
of  his  debts,  and  made  him  executor,  and  died,  leaving  nis  wife  and 
one  child  unprovided  for.  The  creditors  brought  a  bill  to  have 
the  benefit  of  the  (aid  aflignment ;  and  though  it  was  inlifted  upon, 
in  behalf  of  the  wife,  tliat  there  was  a  difference  between  a  term 
^«  trujl  xp  raife  a  fum  of  money  for  a  woman,  and  a  truft  of  thi 
term  itfelf  for  a  woman,  yet  the  matter  pf  the  rolls  held,  that 
this  was  a  ternx  for  years,  and  not  a  fum  of  money,  and  there- 
fore not  to  be  diftinguifhed  from  Sir  Edward  Turner's  case, 
and  rauft  decree  it,  (though  againft  his  confcience)  that  there 
may  be  an  uniformity  of  judgment,  Trin,^  1 703.  Ab.  Equ.  Cafea 
58.  Walter  v.  Saund9rs\ 

3^-.  Aft 
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-52;  A.  devifcd-  the  furplm  of  Us  perfonal  efiate  ft  his  daughter,  ^"™':^^J^* 
fhewji  of  J'.^S.fat  her  fiparate  uft^  and  makes  her  executor.  ^^\^^^^q\ 
It  being  deTifed  to  the  wifej  and  not  to  truilees}  when  it 
C9aie5  to  her,  whether  it  belongs  to  the  hu(band,  or  to  Ihe  wife 
for  her  feparate  ufe  and  benefit,  the  court  referved  for  further 
confideration ;  but  the  huiband  having  given  a  note,  that  the 
\pife  (hould  enjoy  a  mortgage,  part  of  the  faid  edate,  it  was  held 
tbat  (he  was  well  intitled  both  to  the  principal  and  interelt* 
2  Vcm.  659.  pi.  585.  Trin,  1710.  Harvey  v.  Harvey, 

33.  A  man  by  his  will  gives  a  legacy  of  300I.  to  a  feme  covert  ^^  ^^^^ 
npiiboui  creating  any  feparate  trufi  of  it  for  her  benefity  and  this   g^.  Mich, 
legacy  was  made  payable  out  of  a  reverfton  of  lands  expeHant  on   i  Geo.  i. 
an  efiate  for  life ;  the  hufband  fometime  after  makes  an  affign-  ^^^^\ 
ment  of  this  legacy  to  truftees,  in  truft  for  the  benefit  of  his  Dawbury^ 
children,  and  after  by  his  will  takes  notice  again  of  the  fame  le-  S-  c.  and 
g^cy^  and  devifes  it  in  lik^  manner  for  the  benefit  of  his  children,  ^^^q'J^^I 
and  makes  his  wife  executrix,  and  dies ;    the  eftate   for  life 

drops.  The  court  'decreed,  that  as  the  hufband  had  made  a 
good  aflignment  of  it  in  equity^  (though  as  a  chofe  en  ac- 
tion it  was  not  afiignablnat  law)  that  {}ie  (hould  be  anfwerable 
to  the  children,  Mich.  17 14.  Abr*  £qu.  Cafes  45.  ph  9.  Atkins 
V.  Dawbeney. 

34.  A  mortgage  in  fee  to  the  wife  the  hufband  alone  cannot  Chan.  Prcc. 
difpofe  of,  and  therefore  if  the  huiband  without  her  joming,  i'^xg.cucd 
aiiigns  fuch  mortgage,  and  die;s,  the  efiate,  which  is  flill  in  the  per  Ld. 
wife,  will  carry  along  with  it  to  her  reprefentatives  the  money  Cowpcr  as 
due  thereon,  but  of  a  term  of  years,  or  the  trufi  of  a  terntj  he  has  Burnet  ▼" 
the  abfolute  power  of,  and  may  difpofe  without  her  joining,  and  Kinafton. 
that  even  in  cafe  of  a  lunatic ;  feme  married  while  in  committee's  T^'  ^^^ 
handsy  and  though  the  chancery  had  laid  hands  on  her  efiate  to  fe-  $.  c.  cited 
cure  her  a  fettlement,  yet  the  dying  in  the  life  of  the  hufband,  by  i^. 
though  no  fettlement  made,  and  he  having*  afTigned  it  in  her  life,  ^^'^  ^^^J^* 
it  was  held  good ;  per  Cowper  C.  Ch,  Free,  4i8,'^Mich«  17I5»  in  fV,ci^me 
cafe  of  Packer  v,  Windham,  dWcrfity. 

*L4o] 

(F.  2)  In  what  Cafes,  and  by  what  Aft,  Things 
veiled  in  Truftees  for  the  Benefit  of  the  Feme, 
or  the  Produce  thereof,  fhall  become  the  Property 
of  the  Baron. 

I-  TF  %  father  makes  a  leafe  in  trufi  for  advancement  of  his  datigh- 
*-  ter  who  marries,  the  hufband  may  cleiirly  difpofe  of  this 
term,  and  no  remedy  at  the  common  law  for  it ;  per  Williams 
J.  to  which  the  whole  court  agreed,     Bulft,  n8.  Patch.  9  Jac.    . 
obiter. 

2.  If  a  leafe  be  made  to  the  hufbaftd  to  the  ufe  of  the  ivifey  the 
hnfband  may  fell  it  for  a  good  confidcration  i  per  Williams  J« 
Bnlft.  1x8.  Pafch.  9  Jac. 

E4  3'  A 


48  osteon  tut  fme, 

s.  c.  cited  ^,  A  ^iw  Jik  conveyid  bafu  to  trvftns^  andafifr-  nurrkd  J.  S^, 
Marr?'-  ^^  Tcccivcd  thc  TcntSj  and  bought  jewels  with  part,  andpwirt' 
ihe  left  io  mooey,  and  died*  J.  S.  took  letters  of  adminiftratioo 
to  her,  an^  the  ecdefiaftical  cmirt  infifted  on  his  being  accountablcs^ 
and  puttine  it  into  an  inventory;  but  per  cur.  contra  \  becaufe  they 
are  the  abfolute  property  of  J.  S^  but  things  in  a£lion  he  ihall 
have  as  adminiftrator,  and  (hall  be  accountable  for  them ;  and 
becaufe  part  of  the  money  being  put  wf  on  bonis  in  the  names  of" 
eihtrs  to  the  ufe  of  the  wife^  the  fpiritual  court  would  have  the- 
hufband  account  for  it^  and  a  nrohibidon  being  moved  for,  the 
court  difiered  ;  and  it  was  held  by  thofe  that  were  againft  grant-^ 
ing  the  prohibition,  that  the  monies  received  on  the  trufi  is  in  law- 
the  money  of  the  truflees^  and  that  the  wife  had  nojemedy  for  it 
but  in  a  court  of  equity,  and  fo  he  fliould  have  it  as  adminiftra- 
tor.  The  reafons  of  thofe  who  were  for  granting  a  prohibition 
were,  becaufe  the  trufi  was  executed  when  fife  had  received  the* 
money ^  and  that  by  the  receipt  the  hu/band  had  gained  property  therein 
as  hujbandy  and  therefore  fhouki  not  be  accountable  for  it.  Mar% 
44.  pi.  6^.  Trin«  15  Car.  Sir  John  St.  John's  cafe. 

4.  And  it  was  agreed,  that  if  the  tifjfiees  confent  that  the  wife 
Jhall  receive  the  money^  (as  in  the  cafe  above  the  contrary  does 
not  appear)  there  the  hu/band  might  gain  the  property  as  ht^nJ^ 
but  becaufe  the  court  conceived  diat  the  ecdefiaftical  court  had 
not  jurifdi£i:ion,  a  prohibition  was  granted.  Mavw  45.  Tnn% 
15  Car.  in  Sir  John  St.  Jolin's  c%£c« 


(G)    What  fliall  be  ^  Dtfpofition^ 


Br.  Cove-     [i   |F  the  baron  and  fepie  recovers  a  term  in  a  writ  of  covenaot)^ 
?S"'ci»    '  ^^"^^  *^  ^^^^  ^^  ^  baron,  the  feme  Jhall  have  epeectaion^ 

s  'c'but    47  Ed-  3'  ^*-  '^•I 

S.  F.  exad- 

ly  docs  oot  appear.  Br.  Baron  aad  Feme*  pi.  23.  cites  S.  C.  but  S.  P.  does  not  exadly  a(^ 

pear. Ficsh.  JoiDdcr  en  Adion^  pi.  25.  cites  S.  C.  but  S.  P.  does  not  exactly  appear. 

[49] 
If  the  wife        [a.  The  baron  may  forfeit;  the  land  of  the  feme.     7  H.  6.  a. 

^r^    b.  and  this  fliall  bind  the  feme.]  • 

Ibr  yeaxs,  and  the  ha/band  is  outlawed  or  attainted,  they  are  gifb  in  law.    Co.  Litt.  351.  a. 

Co.  LUt.  [3.  5^  if  it  be  extended  for  the  debt  of  the  hujband^  this  will  bind 

sfp.**and    the  feme.     7  H.  6.  2.  b.] 

in  fttch  cale  thc  flieriif  may  iieU  the  tern^  duru^  her  life. 

Co.  Litt.  f^.  If  a  leafe  be  made  to  baron  and  feme  fir  years^  the  baron 

s.^  P.**        cannot  devife  the  term,  for  the  feme  is  in  by  furvivorjhipy  before 

the  devife  takes  ^efie^i.     Contra  2  H.  4.  19.  b.] 
T'^'?*^?el       f^'  ^^  *^  ^^^<^Ti  hath  a  term  in  the  right  of  the  femcy  and  the 
s/c/-l-lll"  ^^^^.  g^^^^{  o  rent  out  thereof,  and  dies,  thc  Icme  (ball  hold  it  dif- 

charecdi 
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cbarged;  for  fle  comes  paratnount  the  duurge.    *  7  H.  6.  !•  h.  ^^* 

^.^UXf^n  Charge,  pU 

T  9  "•  ^  5^-J  I.  cites 

9.  C>       >    .(I)  pi.  a.  S.  C.  f  Br.  Charge,  pl«  s.  eites  S.  C.  St  S.  P.  accordingly.  ^ 

— Fitth.  Chaife,  pL  a.  cites  S.  C.  &  S.  P*  accordingly,  by  Paftoo  and  Martiiu  Co.  UtU 

35X.  a.  S.  P,  —  (I)  pi.  %.  S.  C. 

fd.  f&l  If  a  baron  be  poffeflcd  of  a  term  m  the  right  of  the  t  Br.Cfcam 
i^niCy  and  damages  are  rgcovered  agatnft  htm^  execution  cannot  be  ^^  q^  ^^ 
upon  the  tenn  of  the  feme:  for  (he  comes  paramounU  ]:  9  H.  6«  s.  P.  docs 
52.  b.    Contra$7H.  6.  2.]  !!1!f^*. 

Chsge,  pL  a.  citci  S.  C.  but  S.  P.  does  not  appear.  See  (I)  pi.  4.  ^  Br.  Charge^ 

pi.  41.  cites  S.  C.  but  S*  p.  docs  sot  a^ear.  .  Fitah.  Charge,  pl«  x.  cites  S.  C.  bat  S.  P* 

does  appear* 

[7.  But  atbervnfe  it  is  j^  it  be  extended  thereupon,  or  upon  a  ^'^  Chw, 
IccogQizaoce  in  the  life  of  the  baron.    9  H.  6.  52.  b.]  Lc-'btST 

S.  P.  doet 
ODt  appear*-         Pitah.  Cbaige,  pi.  a.  cites  S«  C.  bat  S.  P.  doei  not  appear. 

[8.  K  for  the  debt  of  the  baron  a  termj  of  which  the  baron  is  *''•  Chti» 
polfefled  in  the  right  of  the  femcj  be  extended^  and  after  the  baron  ^j."^ 
Ses^  tb^  feme  Ihall  have  the  refidue,  after  the  extent  incurred^  S.  C.  buc 

7  H.  6.  ^.]  ^J:^^^ 

*— >  Fiub.  Cbarge^  pL  z.  citBi  S.  C.  but  S*  P.  4ms  not  appear. 

f9.  If  the  baron  grants  the  herbage  or  vefture  of  this  land^ 
wluch  he  holds  with  his  feme  for  years,  and  dies,  the  grantee 
{tall  hare  the  herbage  or  vefture.    9  H.  6.  52.] 

[10.  If  the  baron  grants  part  of  the  term,  of  which  he  is  pof-  S.  ^^1*^ 
fbfled  in  the  right  of  the  feme,  and  dies,  the  feme  fhall  have  the  J^  ^^^ 
reverfi&n\  for  mis  is  notdifpofed  of.     Perkins,  f.  834.  D.  9  EL  it  (hall only 
264.  40.  admitted.  |1  Co.  Lit.  46.  b.]  riw!St 

was  granted.    Cro.  £•  33.  in  pi.  16.  Tnn..26  Elis.  B.  R.  H  S.  C.  cited  Aig.  a  Lcr. 

100.— —S.  C.  cited  in  a  nota.    a  Vera.  6|^  at  the  end  of  pi.  55.  , 

[11.  But  if  the  baron  referves  a  rent  upon  the  grant,  (he  ftiall  S.  P.  per 
x)Ot  have  it,  becaufe  the  comes  paramount  the  refervation.    Co.  cro.'Elayo. 
Lit  46.  b.   But  the  executor  of  the  baron  (hall  hate  the  rent,  pi.5.Pafchl 
cpntra  Perkins,  fee.  834.]  34  eb»; 

"  ,.  B.  R.  10 

lofttts*s  cafe.  For  the  tent  is  not  Incident  to  the  reverfion,  becaqfe  Ae  was  no  party  to  tbe  Icafe. 

Co.  litt.  46.  b.      ■      S.  C.  cited  Arg.  a  Ley.  loo.  '  S.  P.  in  a  nota,  a  Vern.  63.  tt  tbe  end 

el  pL  55.  cites  Co.  Litt.  46.  b. 

I  sol 

[i2.  If  the  baron  grants  the  lands  which  he  hath  in  leafe  in  1*^  "^^  * 
the  r^   of  the  feme,  except  part,  the  feme  fhall  have  this  ,^^JJjJ][^ 
psrt  fi  excepted 9  for  this  is  not  J^fp(^ed  of.    D.  9  £L  264.  4.  ad-  edtotbe 

mitted.!  ^  re¥erfioo  or 

termwbick 
Ae  bad ;  per  Periam  \  bat  tiie  reporter  fays  quaere ;  for  the  otber  jufticet  detiTered  no  opinion. 
Cko.  £.  279.  pi.  5*  Pafcb.  34  Elis.  B.  R.  in  Loftus*!  cafe*  — ^—  See  (C.  a)  Blexton  T. 
Hcaib. 

f  13.  If  the  baron,  poflefled  of  a  term  for  years  in  the  right  of  Cro.  E. 
his  itXM^  mpkes  a  teafe  for  part  <f  the  years  to  commence  after  his  JiiVb^^tl* 

death^ 


&  35  EHv.    diathy,  and  jfe^  this  b  a  mod  leafir  againft  tbe  ttmt^  bvA-O^f 
il!^ft'      ^^^  ^^^^  ^^  reverjton^  and  not  the  executor  of  the  baroo.  Pop« 
s<  c.  ad.    ham's  Reports^  4»  adjudged*] 

jiKise^;  hot  . 

reports  it  as  a  joiiitienancy  in  the  baron  and  feme,  n  S.  C.  died. Mo.  39<S.  pU  514*  in  a  nota 

there,  as  adjudged  that  the  leafe  was  good*  S>  C.  cited  hy  Gawdy  J.  as  adjudged  accordingly. 

l-Rep.  15s.  »• 

[14*  If  a  feme,  pofiefled  of  a  term,  takes  hufband,  and  thej 
grant  tin  term  upon  conditiony  and  re^tnter  for  the  <!ondition  broke^ 
the  feme  (hall  have  the  term  again.] 
Hob*  3-  P^        [  1 5.  &  if  a  feme  poflefled  ot  a  term  takes  huiband,  and  they- 
^*  2f^fli    erant  the  term  upon  conditicn,  if  their  executors  or  adtninifirators 

▼.  Radford,   0  '^         %     e  \^     1  i  t      i.-     '• 

S.  C.but  pay  10  h  to  reenter y  and  after  the  baron  pays  the  10/.  tnis  is  not 

]i«t  esaaiy  any  difpofition,  hut  they  ihall  be  poflefied  in  the  right  of  the 

Brownir^  feme,  for  though  he  paid  the  money  to  redeem,  yet  perhaps  he 

1*9.  s.'c.  received  the  money  when  it  was  mortgaged,    P.  i2  Jac,  B.  be-* 

but  s.  Pi  tween  Radford  and  Young,  per  curiam.] 

doaa  not  appear.*^— >See  (H)  pi.  11,  $«  C« 

^m^u  1*^       [i(S.  If  a  baron  poflefied  of  a  term  in  the  right  of  his  wifc^^ 
Fol.  34S-    grants  it  to  J.  S.  if  he  lives  fo  toftgy  and  dies,  the  fefne  Ihall "hayc/ 
^^^V*"^  this  poffibility  of  a  reverfiony  if  J.  S.  dies  within  the  term,  and 
not  the  executors  of  the  baron,     Fafch-.  12  Jac.  B,   per  twa 
jirftices.] 

[17,  If  a  baron  poflefledof  a  term  in  the  right  of  his  feme,,. 
grants  it  over  upon  condition  that  the,  grantee  Jbail  pay  \qU  to  hit, 
executorty  the  baron  £esy  the  condition  is  brohy  the  egcecutQ]^s  of  the 
baron  enter,  the  feme  fhall  not  have  the  term ;  for  this  was  a 
difpofition  of  the  term,  all  the  intcreft  being  granted  over^    Co.. 
'Lilt.  4^*  h. 
RoD.  Rep*        [18,  If  baron  and  feme  arc  ejeSled  of  a  term  in  the  right  of 
I?  C.  an"'  ^^^  feme,  and  the  baron  recovers  in  an  ejeBment  brought  by  him 
by  Coke  Ch.  in  his  oiwn  name  onlyy  this  is  an  alteration  of  the  term,  and  veils 
I.  the  feme  it  in  the  baron.    Co.  Lit.  46.  b.] 

ihall  have  ^  •' 

it  after  the  death  of  the  bana*  — — «  3  Bdft.  164.  St  P.  by  Cok^  Ch«  J.  and  fi^ys  that  the  hulband, 

after  iiich  recoTexy»  ihaU  have  it  in  &tu  quo. 

19.  If  a  feme  executrix  takes  baron,  and  the  baron  releafes  to  the^ 
creditor  all  aBions  gtnerallyy  this  extends  to  all  his  proper  afbions,, 
and  to  the  actions  which  the  feme  has  of  her  own^  or  as  e3Recum 
trix.    Br.  Baron  and  Feme,  pi.  80.  cites  39  H.  6.  15 

20*  A  releafk  bv  the  hufband  of  all  demandsy  will  reJieaie  a  debt 
due.  to  the  wife,  becaufe  the  huiband  only  could  demand  it*  But 
a  releafe  rf  aU  anions  will  not  releafe  it.  Axg.  10  Mod,  165.. 
cites  21  H.  7.  29.  b. 

21.  If  a  baron  has  a  term  in  right  of  his  wife,  aad  he  is  outm 

([513    lasued  or  attainted^  they  are  gifts  i»  Iww.     Co.  Litt*  35 1«  a. 

^^'  5*-  22.  If  baron  has  a  term  in  right  of  the  wife  as  executor,  and 

held  i^Midl  ^^  *  P^^^^M  '^'  reverfton^  the  term  is  extinfb  ae  to  the  feme,  if 

u^.         (be  furvivcs  \  but  ia  refpe£t  of  all  ftrangers  (he  ihaU  make;  ac-i 

(OUQtj^ 


'Bftton  ano  iF^me.  5x 

ooBBt,  It  tSiti  ia  her  hands.    Held -by  all  At  juftices.  Mo.  C4.     *Beciuft 

,L  157.  R&h.  5  Ei«.  £:^^ 

m6t  whidi  4eftxoys  the  temiy  Yiz.  tfae-purchafe.  But  inttrmarry'mg  with  bm  in  mtrfion  docs  not  ex. 
liA  tbe  term  \  lor  tne  hiiibaod  has  not  thereby  done  an  a&  to  deftroy  the  term  j  to  the  mar-< 
ia  Che^ff  ^  ik«r$  per  M«kii9od  J.  Codb.  a.  pt.  a.  Pafch.  17  £ib.  C.  B* 


23.  2./^  yir  years  qffigned  the  term  to  the  nvife  efthe  lejfor  and 
^  frrangers  and  afterwards  ^e  lejor  bargained  and  fold  the  land 
fir  ffumej  by  deed  inroiUd.  TlYit.  Jlranger  died\  the  wife  claimed 
to  luve  the  Te6due  of  the  term  not  expired.  Whether  by  bar- 
gain and  fale  the  term  of  the  wife  was  extm&  or  not,  was 
the  qucftion ;  it  was  faid  it  was  not ;  but  contrary  if  tli^  huf- 
band  had  made  a  feoffment  in  fie*  The  cafe  wa^  not  refolved* 
Mo  171*  pL  304,  Mich.  26  2f,  27  EIiz.  Anon. 

24.  Httfbaad  and    wife>  Jointettants    during   the   coverture  Poph.4«pU 
fvr  fixtj  years.     The  hufband  let  alt  the  lands  for  70  years^  to  begin  \  cfthat 
immediately  after  his  deaths  and  died  ^  the  wife  furvived*     It  was  the  leafe 
adjudged  a  good  leafe;  for  there  is  a  good  term  created,  in  inte-  A^ibind 
reft,  uough  not  in  poifeilion ;  and  the  huiband  having  an  inte-^^^^'^^' 
reft  to  difpofe  of  in  his  hfe^  he  might  difpofe  of  ali  his  term,  and  the  grant 

\t  fhould  bind  the  wife.  Cro.  E.  287.  pi.  2.  Miph.  34  &  35  Eliz.  "p^: 

B.  R.  •  Orutc  V.  Locroft,  ^^^^p.  ^^ 

a«  a^ndged  accordingly.  *  S.  C  cited  i  Rep.  155.  a.  at  of  ademife 

for  70  yean  by  one  chat  had  a  leafe  for  90  years,  and  that  the  grant  was  good ;  but  nothing  faid 
of  it!  being  made  by  the  baron,  but  that  the  leafe  was  made  to  the  baron  and  feme )  and  that 
|be  reafoo  why  it  was  good  was  becaufe  he  demifed  all  his  land,  habend*  «fW  the  death  of  thi; 
)ei3br  for  70  years  ^  fo  that  there  was  fufficient  certainty.  But  had  he  granted  fo  much  of  his  term 
as  flioald  be  arrear  at  the  time  of  his  death,  this  would  be  uncertain,  and  not.  good  ;  and  this  dtreriity 
pot  by  Gwady  J.  was  agreed  by  Popham  and  the  whok  conrf.  ^i—  Mo.  395*  pi.  514.  cites  S.  C. 
that  the  baroa  and  feme  were  jointenams  for  99  years,  if  they  or  either  of  them  flioiild  fo  long  live^ 
and  that  the  baron  demifed  the  land  for  70  years,  to  commence  after  his  death,  and  died,  living  the 
^fmt  s  and  adjudged  a  good  leafe  againft  the  feme  who  furvived. 

25.  Leafe  was  made  to  baron  and  feme  for  years,  who  enter; 
the  Uffir  afterwards  infeofs  the  barony  who  died  feifed.  The  feme 
furviveSf  and  claims  the  term,  and  betwixt  the  feme  and  the  heir 
of  the  baron,  the  debate  was  whether  the  term  was  extinguifh- 
ed }  and  it  was  held  per  totam  curiam,  that  by  the  acceptance 
of  the  feoffment,  the  baron  hath  furrendered  the  term,  and  it  is 
extinguiihed.  But  if  the  conveyance  had  been  by  bargain  and  fale 
inrtdledf  or  by  fine^  it  had  been  otherwife ;  and  it  was  adjudgi^d  for 
the  plaintiffs  Cro.  £.912.  pi.  24.  Mich.  43  U  45  Eliz.  Downing 
T*  Seymour. 

26.  The  baron  had  a  term  in  right  of  bis  wife,  and  only  »!••'*• 
M  tf  covenant  for  further  affurance^  and  it  was  adjudged  that  that  \^^\^ 
altered  the  property.    Cited  Vem.  R.  396.  pi.  366.  Pafch.  i68(S.  not  s.  P.— 
as  the  cafe  of  Nordon  v,  Levitt.  *  Uv.  189* 

S.  C  18  not 
$•  P.*-»Frcem»  Rep.  442.  pi.  398.  S.  C.  it  not  S.  P. 

27.  If  baron  f  grants  a  rent^harge  out  of  a  term  which  he  has  t  C^.  Uu 
^n  right  of  his  wife,  that  docs  not  alter  the  property}  but  if  ^^^^ 

])e  onkes  4  ebmyif  of  the  term  itfelf,  though  but  for  a  fortnight, 
iixsit  will  alter  die  property.  Ar^^  Vem.  39<$.  in  pL  ^66.  PafcK 
4686. 

qt8.  Baron 


tr 
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iZ.  Baron  ajlgm  to  truftees  go$ds  ^hub  Vts  vf^e  has^  mi  exear^ 
trlxj  in  truft  for  fuch  ufes  as  he  by  deed  or  witt  fliduU  zijffWU 
This  altera  the  property  of  the  eftate,  a  Vcm.  287.  pi.  275. 
Pafch.  1693.     Aihfield  v*  Alhfield. 

*  29.  A  dHpofition  by  the  hufband  by  nvill  of  a  mortgage  of 
the  wife's,  is  not  good;  for  the  intereft  he  had  is  fpent,  and 
{he  is  in  by  furvivorihip  befqfe  the  will  can  take  place.     Ai|;. 
Ch;  Prec.  120.  Trin.  1700.  In  cafe  of  Bvimett  v,  Kinafton. 
Tbewi/ir  30.  A  portion  w^is  fecured  bj  a  mortgage  in  fee.    The  barcm  af- 

^^  "•j^''*  ter  marriage  ajfigm  his  interefi  to  trufiees^  and  by  articles  the  mo- 
alr^cies,  tod  "^7  wjts  to  be  (^ed  in  to  purchafe  land  to  .the  ufe  of  hufband 
iboD after  and  wife,  .^d  their  iflue;  vcQiainder  in  fee  to  the  hufband; 
^^^''*  the  hufband  died.  Per  cur.  the  baron  had  npt  abfolute  power 
decreed  fi>r  ovcr  the  mortgage,  but  being  as  a  chofe  en  aStion^  he  had  only  a 
the  aaiBini-  right  to  rcduce  it  into  a  pof^ei^on,  and  not  haylQg  fo  dpne  in  nia 
Si^rnon  l^^'oc,  his  afligncc  ftood  but  in  his  place,  and  could  only  have 
of  the  wife,  the  baron's  power,  which  was  to  redtsce  it  into  pojfejfton  in  his  life^ 
Ch.  Prec  time\  and  not  having  fo  done,  it  furvived  to  the  wife'notwith- 
Ils!  C.^*  ftanding  the  articles,  and  muft  go  tQ  her  adminifbrator.  2  Vctn.» 
cted  Arg.    401.  pi.  37 1.  Mich.  1700,  Bumet  y.  K^nafloQ. 

G;  Eqti. 

Rep.  7%.  A;  ibid,  los.  by  the  lord  chancellor,  Trin.  i  Geo.*  ■■  S.  C.  cSted  Aiy*  a  Venu  502% 
IB  pi.  45 1.  S.  C.  cited  by  Mr.  Vernon,  Chan.  Free.  416.       ■       a  Fieem.  Rep.  239.  pU 

^10.  S.  C.  and  the  !ord  keeper  being  of  opinion,  that  the  property  of  the  money  was  not  alterei^ 
\j  the  covenant,  the  bill  was  difn^ifTed.  .— *—  S.  C.  cited  Arg.  Chan.  Prec.  419.  and  ibid. 
418.  by  Ld.  C.  Cowper.  — .-  G.  Equ.  Rep.  loi.  S.  C.  cited  Arg.  an4  iltjid*  101.  by  th« 
lord  chancellor. 

31.  The  wife  bad  a  term^  the  baron  made  an  vnder  leafe^ 
for  ten  yearsy  and  upon  borrowing  money  of  leffee^  covenanted  to 
grant  him  another  leafe  after  the  end  of  the  ttn  years^  and  to  con-\ 
tinue  during  the  time  ne  had  any  right,  but  died  before  he  made 
fuch  leafe ;  it  wad  decreed  to  be  a  good  difpofition  of  his  term 
in  equity.  9  Mod.  42  Trin.  9  Geo«  i.  Steed  v.  Cragh  a^ 
the  Rolls. 


(H)    What  Things  the  Baron  (hall  have  after  the 

Death  of  the  Feme* 

f  r.  N.  B.  [  I ,  I F  a  feme  having  a  rent  for  life  takes  baron  and  dies,  the  b»^ 
s"p.  be-  ^^^  ^^^  hsiyc  the  arrearages  incurred  during  tht  coverture^ 

caufe'it  f  lO  H.  6.  II,  12.   Co.  4.  Ogncl.  5I.3 

was  a  duty 

Ia  him  during  the  marriage,  and  the  EngiiHi  edition  cites  S.  C.  ■  Co.  Lit.  163,  b^  ia  th^ 

end  df  the  explanation  of  the  ftatute  9f  3a  H.  S.  cap.  37.  Co.  Lit.  30.  a.  S.  P.  An 

mottnty  was  granted,  t*  a  feme  JoU  for  Iifty  who  aftecwards  married  {  arrean  incory  and  the  wife  dies, 
whereby  the  annuity  determines ;  adjudged,  that  the  hufband  (hall  have  ai»  aAion  of  debt  at  the  com- 
mon law,  becaufe  an  annuity  is  moie  than  a  thing  in  a^on>  and  may  be  granted  OTer.  Ow.  3.  Palch* 
26  Eiia.  anon. 

Co.Ltt.i6i.  ^2.  But  by  the  commoi\^  law,  he  fliall  not  have  ^%  -uprcars  i/r- 
•'  ^^''  ••    curred  before  the  coverture.    Co.  4.  Ogtiel  5 1 J 


I 


•Baron  anu  JTeme*  s^t 

tj.  Birf  dus  is  aUal  bj  32  Hen.  8.  Co.  4.  Ogncl  51.]  ^^-  ^i*- 

102*  V> 


V»'^  ■■!  Seethe  cxpofidon  of  this  Ibcutt,  3m   H.  8.  cap.   37.   (•    3.   9t  tit«  Rent    (S.  b) 

foi.  544. 

[4.  If  a  feme  leafes  for  years,  rendering  rent,  and  after  takes  Sft  (H.  a) 
hti/hand  ana  dUsi  the  baron  fliall  have  the  arrearages  incurred  P^  '"^'^ 
during  the  coverture.     10  H.  6.  11.] 

f-y.  If  a  feme  feigniorefs  takes  barony  the  rent  Incurs ^  and  hath 
iflue  and  dies,  by  which  the  baron  is  tenant  by  the  curtefy  of  the 
feigmory>  he  Jball  have  the  faid  arrears  incurred  during  the  CO" 
verture.     KeU.  incerti  temporis  1 18.  U]  T  53  ] 

[&  If  baron  and  feme,  in  the  right  of  the  feme,  be  feifed  of  ^^*  ^^^, 
an  advo^ufon^  and  the  church  becomes  void,  and  after  the  /erne  dies,  fuch  oife'fae 
yet  the  baron  {hall  prefent  to  this  church;  for  this  cannot  be  may  have  a 
snranted  orcr,  yet  it  is  act  merely  u  thinsr  in  aBian.     Co.  Lit.  11**1*  !?!*• 

^        ^  '  -^  o  dit  in  bis 

•  as  Toibe 
liold-  But  if  the  churcli  had  faUen  void  before  the  marriage^  it  was  merely  m  a&ion  before  the 

marriaise,  and  therefore  the  hulbaod  ihould  not  have  it  although  he  funrive  her.  Co.  Litt.  351.  h« 
■  B»  aaj  bis  wife  br^ttgbt  a  quare  impedit  again  ft  H«  and  made  title  to  prefent  to  the  ^urch  ha 

die  right  of  his  wife,  and  after  the  iiTue  joined,  and  before  the  venire  facias  the  nv:fe  died  -^  and  the 
pUiooff  ibewtd,  that  bimfelf  bad  totA  cut  a  vtnire  fasias  in  bis  nun  name\  and  Winch,  was  of 
opinioa  that  the. Writ  was  not  abated,  becaufe  this  vias  a  chattel  veftetf  in  the  hvAand  durioj^  the  life 
•/the  wife.    Winch.  73.  Pafch.  22  Jac.  C.  a.  Blast  Sc  al*  v.  Hatchiniba. 


[7.  But  if  a  man  be  bound  to  a  feme  covert,  and  (he 
^es,  the  baron  Jball  not  have  this  obligation  vjithout  admini^ 
Jlratian  purchafed\   becaufe   it   is   a  thing  in    a£lion.  ^  Co.    Lit. 

I2C.] 

[8-  If  the  baron  be  poffefled   of   a   leafe  for  years,  of  land,  •Hanchett^ 
in  the  right  of  the  feme,  and  after  the  4eme  dies,  the  intereft  of  ^*j^^ 
the  leafe  is  prefently,  by  law,  veiled  in  the  hufband,  and  he  Hiail  Rep.  434. 
have  it,  and  not  the  adminiftrator  of  the  feme.     *  D.   8  Eliz.  ^'  **• » 
251.  90.  per  curiam  adjudged,  Com.  Wkottesly  and  Adams,  JJf  ceo"^ 
192.  b.  Curia  b.  Co.  Lit.  46.  b.]  in  the  ex/ 

[9.  So  if  the  baron  be  poficfledof  a  ward  in  the  right  of  the  cJ^«»«« 
feme,  and  the  feme  dies,  the  intereft  of  the  ward  is  caft  upon  J^^^^*  ** 
the  hufband,  and  he  fiiall  have  it  without  taking  out  admini-  Bauwell^ 
firation.]  »     *)*  1-   . 

al*  ■  ■  Vaq^h.  185.  Vaagban  Ch.  J.  cites  S.  C.  Tit.  a  copyholder  in  fee  farrenders  to  the 
lord,  ad  intientioacm  tliat  the  lord  (houlJ  ^rant  it  back  to  him  for  term  of  life,  the  remainder  to 
his  wife,  till  his  Too  comes  to  twency-one,  remainder  to  the  fon  m  tail,  remainder  to  the  wife 
4br  life.  The  luiiband  died  j  the  lord  at  his  court  granted  the  land  to  the  wife  till  ihe  ibn*a 
full  a^e ;  die  remainder^  ut  fapra.  The  wife  marries,  and  die?  inteilate ;  the  hulbaad  held  in 
the  bnd;  the  wifeN  admlniiUatnr,  and  to  whom  the  lorj  had  granted  thr  land,  during  the 
miaor'kiy  of  the  ibn,  enters  upon  tb«  huiband.  1  his  entry  was  adjudged  uniawfaly  becaufe  it  waa 
the  wire's  cenn}  but  ocherwifo  it  lud  bettv,  if  the  wife  had  been  but  a  guardian,  or  next  friend 
of  this  land. 

f  10.  The  fame  law  is  of  the  luard  of  land."]  CbatteisresU 

.as  leafes  for 
years,  w«rc(h'>ps,  &r,  are  fiot  given  U>  the  hufband  abiblutely  (as  all  chattus  perfcnai  are)  by  the 
intfr-marriaf^e,  fcur  conditionally,  if  the  huibird  happens  to  fiirvive  her,  and  he  has  powcf  to  alien' 
cbem  at  his  plc/Uure;  but  in  the  mean  t.me  the  huiband  is  poil^iTed  of  the  chattels  rrals  in  her 
right.  Co.  Litt#  299«  b.  3C0.  — All  cha'tcls  pcrfon^!  in  fojffjfi'.n  in  her  own  right  are  giv«ii 
to  th^  huiband  abfolutc^y  by  the  fi^ainage,  wI;iC^cr  Che  baiband  furviTn;  rfat  wife  or  not,  Co. 
Uti.  •i;!^  h. 

CbatteU 


Ckttt&t  rea!  coniifting:  ^merely  in  tOioiiy  the  huibsnd  ihaU  not  htv^  by  the  iattNnimk{c»  viik6f 
lie  recoveri  tbem  m  ibi  lift  tf  tbt  tvift,  alheic  he  furviTe  the  triitf  as  a  writ  ofrigkt  of  %p/trJf  » 


itre  wBtritapif  Mfor£ntMre  of  msrrugif  aa4  the  like,  wbeieonto  the  wife  wai  intitled  bdote  the 
tiage.    Co.  Litt.  351*  ^ 

Bvt  chattels  rM/ being  of  a  mhetii  ntttref  vtv*  farfl^  infofftffun^  an  J  Partly  m  a^kn  tvblcb  taffen 
durii^  tht  iovertm-e,  tbe  huiband  fliaU  have  by  the  iater.maniage  if  he  fvrviv^  his  wife,  albot  he 
seduces  them  not  into  poiTeflion  in  her  Ufe^timt ;  but  if  the  wife  furvives  him>  ihe  ihall  have  them. 
jis  if  the  huiband  be  feifed  of  rtnt-ftr^ctt  charge^  or  Jtck^  in  die  right  of  his  wife,  and  the  rent 
becomes  doe,  during  the  covennre  the  wife  dies,  the  huiband  A|U  hate  the  anrearages  \  but  if  the 
wife  furvive  the  huibaody  Ihe  ihall  have  them,  and  not  tbe  executors  of  tbe  huibaiid.  Co.  Licti 
35X.  a. 

****^j!  H'  [II.  If  a  feme  poflefled  of  a  Uafe  for  yearr  takes  huiband,  and 
v.*  Young,  ^^^y  y^'^  '^  ^  grant  of  iht  term  upon  condition,  that  if  thejy  their 
s.  C.  ad-      eicecutorj,  or  adminiftrators,  poy  10  /.  hy  ftich  a  dajy  it  mall   be 

^dgpd. lawful  for  them  to  re-enter,  and  after  the  feme  &/,  and  the  baron 

s.cTiju(fg-  pays  tbe  10/.  and  enters,  and  dies,  his  executors  Ihall  have  the 
cd  accord-  term,  and  not  the  adminiftrator  of  the  feme  j  becaufe  the  inte-< 
"^jj~j  reft  of  the  term  furvivcd  to  the  hufband.  Pafch.  12  Jac.  B.,be- 
^85.  MichI*  twccn  Young  and  Radford,  adjudged.  Hob.  Reports  4.] 

29  Eliz.  C. 

B.  Anon,  cites  10  Elis.  oo  a  fpedal  verdiA  before  Popham  Ch.  J«  but  the  la&e  was  not  reftlved««« 

(C)i5.S.C, 

''3^-'  [12.  If  Ae  baron  be  poflefled  of  a  ward  in  the  right  of  the 
•FoL  346.  feme,  as  (*)  guardian  in  focage,  and  the  feme  dies,  the  baron 
\_—\j-  _'  ihall  not  have  it;  for  it  belongs  to  tbe prochein  amy*     D.  8  £1.  251. 

90.  Com.  294.  OsBfJ&N  AGAINST  CaRDEN  AND  JOTE.] 

C10.E.466.  [ij.  If  a  term  for  years  be  granted  in  truft  to  tbe  ufe  of  a  feme 
Hm.  38  E^  ctvert,  the  baron  Ihall  not  have  this  truft  after  the  death  of  th< 
}m.  B.  R.     feme.    Pafch.  10  Jac.  B,  per  Coke,  to  be  adjudged  ii>  Water-* 

Wytham  ▼.    hOUSE's  CASE.] 

IVaterhoafe, 

S.  C.  the  defendftit  took  adminiftration  of  the  plaiotifTs  irife^s  goods,  and  the  pla!ntlf  faed  the  de« 

teadant  in   chancery  to  have  this  term ;  but  it  was  tbeie  decreed,  by  advice  of  all  the  joftices  of 

England,  diat  neither  the  term  nor  the  ufe  thereof  appertained  to  the  plaintiif.— ••♦..Toth.  155. 

S.  C.  held  accordingly. Co.  Litt.  351.  a.  S.  P.  and  cites  S.  C.  refolvcdby  the  juftices;  for  it 

conliftcd  in  privity. -Poph.  106.  Aktkvk  Jot*nso>i*s  casx,  S.  C.  reports  the  tens  granted  by 

her  former  huEband  to  her  two  brothers  in  traft  for  her,  aad  adjudged'  for  her  brothers  the  admini- 
ftrators  ^ain(^  her  fecond  huiband.— ^-4  loft.  S7.  cites  S.  C.  as  referred  by  the  chancery  to  th« 
judges,  and  by  them  refolved  accordingly.— S.  P.  agreed  iccordin^iy,  Mtf.  45.  pi.  69.  Trin.  i5Cav« 
9n  bt.  John's  cafe.— >S.  C.  cited  accordingly  All.  15.  Trin.  i<  Car*  B.  R.  but  RoU  faid,  that  it  had 
been  fince  tefolvedi  that  tlie  hufband  ihould  have  it  in  that  cafe. 

14.  If  tenant  in  dower  tales  afeeond  baron,  and  tiey  two  leafe  the 
land  which  fbe  had  to  her  dower  of  the  dowment  of  her  firft  baron 

for  years,  rendering  rent,  ahddies,  the  fecond  baron  (hall  have  that 
which  was  arrear  in  tbe  time  of  the  wife,  and  not  the  heir;  for  he 
is  a  ftranger  to  the  leafe,  and  by  the  death  of  the  tenant  in  dower 
the  leafe  is  void.     Br.  Rents,  pi.  10.  cites  14  H.  6.  atf* 

1 5.  If  baron  be  poflefled  of  a  term  for  20  years  in  right  of  his 
wife,  and  be  males  a  leafe  for  10  years,  rendering  rent  la  bim,  bis  «cr- 
cutors,  and  ajfigns,  and  dies,  though  tlie  wife  furvivcs,  fiie  fhall 
not  have  die  rent,  becaufe  (he  comes  in  paramount  the  leafe.  4  Le. 
185.pl.  285.  Mich.  29  Eliz.  cites  it  as  refolved  by  Popham  Ch.  J. 
on  a  fpccial  verdidi  in  the  county  of  Spmerfet^  20  Eliz*  Anon. 

II  16.4 


t6.  A  tnfiefluJefor  years  for  a  wife  docs  not,  after  the  -wife's  I^  •  ^"« 
deadi,  go  to  the  hufband  in  equity,  as  it  was  refoltred.    Jcnk.  [cif/j^^"*  * 

245.  in  pL  30.  >  truft,  and 

after  tai^s 
ImAaady  and  dies,  the  adminiArator  of  the  feme  Ihall  baye  this  term.  Lane  113.  cited  by  Taa^ 
6eM  ai  decreed  in  fhanccry,  with  the  opinion  of  tbcjudges  in  Denny's  cafe.— —If  a  man  narriea  a 
leme  who  is  the  cefty  que  truft  of  a  tenn,  if  flic  dies  the  truft  wili  not  furriire  to  the  hulband,  but 
lha<]  {D  to  the  executor  or  adminsftrator  of  the  wif« ;  and  tliis  i^as  (aid  to  be  Witham's  cafe,  and 
that  is  the  difference  where  the  wife  has  an  cftate  in  law  in  a  tamy  and  where  ibe  hu  only  a  truXl. 
2  Freen.  Rep.  6z.  ]>1.  70.  Mich.  x68o.  Hunt  v.  Baker* 

17.  7Vcw  femts  jomtetumts  of  a  le^tfar  jearsy  one  of  them  takes 
hufband  and  dies,  yet  the  term  (hall  furvive ;  for  though  ail  chat'- 
tc;^  real  are  given  to  die  hulband  if  he  furvive,  yet  the  furvivor  be- 
tween jointenants  is  the  elder  title,  and  after  the  marriage  the 
feme  continued  fole  poflefled ;  for  if  the  hufband  die  the  wife  ihsdl 
have  it,  and  not  the  executors  of  the  huiband  \  but.  odierwife  of 
perfonal  goods.     Co*  Litt.  185.  b.  , 

iS.  If  7i  feme  file  be.  pojfeffed  of  a  chattel  real^  a^d  be  thereof  dif-  G.  Eqv. 

fojfejfed^  and  then  takes  hufband,  and  the  wife  dies,  andthchiif-  ^«P«*34- in 

band  furvives,  this  right  is  not  only  given  to  the  hufband  by  the  Geo.i!s,P. 

inter-marriage,  but  the  executors  or  adminiflrators  of  the  wife  in  the  ex- 

ftall  have  itj  fo  it  is  if  the  wife  have  but  a  peJibUity.    Co.  Litt.  jjj?^^'^  ** 

351- a.  cafeofB«ni« 

wel  it  al'  V* 
Rliffel  Sc  a^*  and  cites  S.  C* 

19.  If  the  wife  be  pofTefled  of  chattels  real  in  outer  droits  as  exe- 
cutrix or  adminiflratrix,  or  as  guardian  in  fbcage,  &c.  and  fhe  in- 
ter-marries, the  law  makes  no  gift  of  them  to  the  hufband,  altho' 
he  furvived  her^     Co.  Litt.  3  5 1  -  a. 

20.  If  a  ivoman  grants  a  term  to  her  own  ufe^  and  takes  hufband,      [  55  ] 
and  dies,  the  hufband  furviving  fhall  not  have  this  truft,  but  the 
executors  or  adminiflrators  of  the  wife  \  for  it  conftjls  in  privity,  and 

fo  it  has  been  refolved  by  the  juftices.     Co.  Litt.  3  5 1 .  a. 

21.  If  hufband  dies  before  he  feifes  an  ^r^iy  which  happened  In  ai 
manor  of  the  feme's,  flie  fhail  have  it ;  becaufe  there  is  no  pro* 
pcrty  before  feifure.     Co.  Litt  351.  b.  (m) 

22.  Goods  which  a  feme  has  as  exeattrtx  remain  in  and  to  Or  •«/<•/* 
her  if  her  hufband  die,  and  if  ihc  herfelf  die  her  hufband  fhall  not  f<>m«  atrrr^:^ 
have  them,  unlefs  he  be  his  wife's  executor,  and  fo  executor  to  the  ^1*'^'^* 
firft  teftator  i  for  they  were  hers  in  auter  droit,  viz.  as  fhe  reprc-  Went.Ofl!! 
fcnted  the  perfon  of  the  teftator.     Went.  Off.  Er.  86,  87.  Ex.  106, 

23.  A  bond  was  given  to  a  ft  me  file  ^  who  takes  baron,  and  dies,  ^^  j  /     j  ^ 
J.  S.  took  out  letters  of  admiiuftration  to  the  feme,  and  brought  ,« t^t  wft 
an  a£tion  of  debt  upon  this  bond  ;  the  obligor  pleaded,  that  by  the  d^m/Js 
marriage  the  debt  became  due  to  the  baron.     But  the  court  faid,  ^^*f^^^^^ 
that  it  did  not  j  for  it  was  a  thing  in  action,  and  therefore  the  plea  by  virtue  pf 
is  not  good.     Sty.  205.  Hill.  1649.  ®'  R-  Cowley  v.  Loclon.  tiie  inter- 

naniage,  if 
p:t  d'uihtfwt  rkiy  arc  rccwtttd^  but  htr  ac^m'ni.lrator  will  be  Intitlcd  to  them,  which  may  bc  the  huf- 
baad,  buc  then  he  has  a  right  only  .^s  A^minlifraror,  and  the  renfon  is,  becaufe  fuch  debts,  before  thej 
mtt  recovered,  are  only  ih^Jn  en  aSiiou  Agreed.  3  Mod.  1S6.  Hill.  3  Jac.  2.  B«  R*  In  cafe  oJT 
Qhaaa  f  •  Raid. 

24*  A 


24.  Afum  ff  money  nvasprowded  bjfettlement  of  lands  fur  rm/tng 
daughters  porimis.  One  of  them  marriesy  and  dies  before  her  pot- 
tion  paid.  The  hufband  takes  out  adminiftration*  This  admini* 
ftration  is  pro  forma  only ;  for  here  he  had  a  right  to  the  money,  as 
a  portion  or  nrovifion  for  his  wife.  Chan.  Cafes  169.  Trin.  22 
Car.  2.  Hurft  t.  Goddard. 

25.  Legacy  devifed  to  a  daughter  to  ie  paid<mt  oflbnis  fhcttgagid 
to  the  father,  which  mortgage  -wtlh  forfeited  in  teflatw^s  life.  She 
married  the  plaintiff,  and  died.  The  nufband  takes  put  admini- 
ftration,  and  the  legacy  was  decreed  to  him,.  Fin.  R.  91.  HilL 
25  Car.  2.  Clerk  v.  Knight  &  Baker. 

26.  If  a  perfon  dies  inte/tate  pofleffed  of  goods,  and  zfeme  covert 
and  another  are  next  ofkin^  and  admimftration  is  granted  to  the  other 
Only  J  and  the  feme  dies  within  the  year,  before  any  diftributioa> 
yet  the  baron  by  taking  adminiftration  to  his  feme  {hall  be  intitled 
to  her  (hare,  it  being  an  intereft  veiled  in  her  upon  the  death  of 
the  inteftate.  Carm*  51.  Trin.  i  W.  &:  M.  in  B.  R.  Brown  v. 
Famdell. 


(I)    What  Charge  of  the  Baron  fliall  bind  the  Feme. 

(0)p!.    [i.  |F  a  haron  feifed  ior  life,  or  in  fee,  in  the  right  of  the  feme^ 
ftottsttot.  grants  a  rent^  and  dies,  the  feme  (hall  hold  it  di£charged. 

9  H.  6.  52.  Curia.] 

•  Br.  [2,  &  if  the  baron  poffeffedftr  years  in  the  right  of  the  feme, 

f.'dSs.'c.  fP^^^  *  f^^  ^^^  ^^y  "*«  fc°^®  !^^^^  ^o^^  ^^  difcharged.  *  9  H. 
&  s.  P..1.*  6.  52.  For  (he  comes  paramount  the  charge.    ^  7  H.  6.  i.j 

Titsh. 

Charge,  pi.  cites  S.  C.  accordingly.— (F)  pi.  5.  S.  C.  t  ^^'  Charge,  pi.  41.  and 
in  pi.  I.  ibid,  cites  S.  C.  held  accordingly ;  for  by  his  dying  without  altering  the  propert)',  it  remiuoa 
to  the  feme  in  the  fame  ftate  as  before*— .^Fitsh.  Chaige,  pi.  i .  cites  S.  C. (G)  pi.  <;.  S.  C. 

If  feme  bts  a  leaje  for  yearly  and  takes  banmy  the  h^»n  mley  Jurrender  at  forfeit  the  leaTe,  because 
It  aa  only  a  chattel,  and  jrf  be  eanwt  cbargtk^  and  yet  to  thekin^  it  may  be  charged.  Br.  Forfeiture 
deTerres,  pi.  69.  cites  7  H.  6.  i. 

f  If  a  mail  be  poflefled  of  certain  lands  for  term  of  ^tat$y  in  the  right  of  his  wife,  and  pants  a  rntt^ 
fhargtf  and  dieiy  the  wife  ihall  avoid  the  chaige  \  but  if  the  huibtnd  had  furvived,  Uke  charge  is 
good  during  the  ttrm.    Go.  Utt.  184.  b. 

t  f  56  1 

See  (O)  [3,  If  baron  and  feme  are  tenants  for  life^  and  the  baron  acknovH 

P**  ^-  ledges  a  recognizance,  the  feme  (hall  hold  it  difcharged  after  the 

*  death  of  the  baron.     8  R.  2.  Aid  del  Roy,  ii4'] 

If  thehuf.  4,  If  the  baron  pofleiTed  of  a  term  in  the  right  of  his  feme,  is 
^^W  of  a  ^^^^^^^d  in  a  judgment,  or  acknowledges  a  ftatute,  and  dies,  this 
term  for        (hall  not  be  extended  upon  the  feme.     9  H.  6.  52.  b.J 

jeersVti  , 

eight  oChis  wifey  it  may  htfeld  on  tf /.  fa.  and  yet  it  is  not  adually  transferred  to  the  hoiband  by  the 
Inter-maniage  ^  per  Parker  Ch.  J.  Tnn.  17 14.  Wm9.*sRep.  258.  in  ca£eof  Miles  v.  WlUiams.— 
See(0)pL6.  . 

• 

****'^^'*        CS»  If  the  baron  be  indebted  to  the  hingy  and  purchases  lands  for 

L  C.    ^*     y^^^  ^^  ^'^  ^''^  ^^  '"-''fii  ^^^  ^^^^>  ^^^s  ^^^^  ^^^^  ^^  P*^'  *"  ^^^*' 
cution  for  the  faid  debt,  becaufe  the  baron  had  power  to  difpofe 

ofthe  did  term.    5oAir.  5.  adjudged,  Co.  8.  Sir  Gerard  Fleet- 
wood, 


^aron  ana  jTems^  5^ 

WCCD  5*  [171O  Quxre  of  this;  for  the  execution  does  not  re* 
late  to  a  chattel] 

•  6.  Baron  cannot  prejudite  the  wife  for  Yiir Jranltenement  or  in* 
heritancc.  If  (he  is  intitled  to  dbwer  of  the  lands  of  her  firft  baron, 
and  her  ^d  baron  accepts  far  dower  lefs  than  a  2d  part ;  after  the 
death  of  the  2d  bafon  (he  may  wave  it,  and  naVe  her  full  third      ' 
part.    Jenk.  79.  pi.  56.  cites  32  £•  i.  Fitzh.  Dower  121. 

74  Where  the  baron  is  indebted  to  the  kingj  and  he  and  his  feme 
purchafe  land^/9r  60  years j  and  he  dies,  the  feme  fhall  be  charged. 
Br.  JointenantS)  pi.  30.  cites  50  Aff.  5* 

8.  And  yet  if  A.  be  indebted  to  the  king,  and  A.  and  B»  purchafi 

jcintly  in  fee,  and  A.  dies,  andB«  furvives^  he  (hall  not  be  charged* 

Note  the  diverfity ;  for  the  othet  is  only  a  chattel,  all  which  thd 

baron  may  alien  without  his  feme.    Br.  JointenltntSy  pi.  30.  cites 

50  Aff.  5. 

9.  Barim  made  a  leaft  of  the  wife's  lands,  and  the  lefiee  bdng 
ignorant  of  the  defeafible  title,  built  upon  the  land,  and  was  at 
great  charge  therein*  The  baron  died,  and  the  wife  (et  afide  the 
leafe  at  law ;  but  was  Compelled  in  equity  to  yield  a  recompence  {<n 

'  the  building  and  bettering  the  land  \  for  it  Was  worth  fo  much  the 
more  to  her.  Chan.  Rep.  5.  in  the  Earl  of  0xF0Rt>'s  casb, 
Arg.  Cites  it  as  appearing  by  a  judgment-^roll  of  34  H.  6.  of  the 
cafe  of  Peterfon  v.  Hickman, 

io»  Anitvo^ry  is^made  upon  the  hufband  and  wife,  where  the  Seeti«.Dir. 
mrife  is  tie  tenant.     In  this  cafe  no  difclaimer  lies  j  for  the  wife  **^"*  l^^ 
cannot  be  examined  in  this  cafe ;  and  the  hufband's  difclaimer 
fiiall  not  hurt  the  wife  for  her  freehold  or  inheritance  toy  more 
than  his  eorfefflon  (hall.     Jenk.  143.  pL  97.  cites  14  H.  4.  18. 

•  II.  Baron  alone  aliens  the  land  of  the  wife  hyfne  withprocla^ 
w§ation$y  and  dies.  Five  years  expdre  after  his  death  without  ac- 
tion or  entry  of  the  wife.  It  is  a  bar  for  ever  to  the  wife  and  her 
heirs.    D.  72.  b.  pi.  3.  Mich.  6  £.  6.  Anon. 

1 2.  Baronalone  makes  a  leafe  of  the  nuifis  fond,  and  dies.  Th<i 
leafe,  as  to  the  pofleffion,  remains  in  full  force  tUl  (he  avoids  it  by 
ber  entry  ;  but  as  to  the  right,  it  determined  b^  the  death  of  the 
huiband.  Arg.  3  Bulft.  272.  cites  F].  C.  6;^  b.  [but  it  fliould  be 
137.  b.  6  £•  6.]  in  Browning  and  Beefton's  cafe;  and  cites  9  H» 
6. 43.  and  28  H.  8.  Dyer,  fol.  28.  [b.  29.  a.] 

1 3.  In  debt  on  bond  for  performance  of  covenants  in  an  indenture  be* 
tween  che'defdndant  and  A^  his  wife  of  the  one  part,  and  the  plain* 
tiflF  of  the  other  partf  The  jury  found  the  hu/hand  fealed  the  deed, 
hut  not  tie  fiM ;  the  juftices  held  that  if  the  hufband  had  fealed     ' 

and  delivered  it  in  the  name  of  the  nvifr^  it  had  been  the  deed  of  the  L  $7  i 
wife  during  the  life  of  the  hufband ;  and  if  they  by  indentxnre  had 
bargained  and  fold  land  of  the  wife  rendering  rent,  it  had  been  a 
good  deed  of  the  wife,  becaufe  ihe  might  have  afterwards  accepted 
ffae  rent,  and  made  the  deed  good.  Cro.  %  769.  pi*  x  2. 74:in.  42 
Eliz.  fi.  R.  Shipwitfa  V.  Steed. 

14.  Hu/band  devifed  his  land  to  his  wife  during  the  minority  of  his 
fin  and  dies*    He  has  only  a  pofthumous  fon.    By  t)tf  ivill  the 

Voi-IV.  F  ^  wife 


57  IB&Tott  dtib  jTemr; 

V9\k  has  powiT  to  mate  Ua/ix,  to  raife  money  to  pay  debts,  &c.  She 
enters  and  takes  the  prpfits  and  marries  a  fecond  hufbands  he  Kves 
feme  years  and  takes  the  profiu,  and  dies*  She  Utfjid  fome  part 
according  to  the  will>  and  continued  taking  the  profits  of  the  teiL 
Thtjbn  comes  to  2i^  ofid proves  a  revocation  rf  the  wiUf  and  prays 
his  mother  may  accoant.  '  Ord^d  that  fhc  accmntforalltbeprvfits 
that  herfelf  or  her  hufband  took ;  for  (he  (hall  be  faid  to  take  thcnt 
as  guardian  till  14,  and  after  as  bailiff,  and  was  to  soiftirer  what 
her  hufband  took  as  in  a  devaftavit.  And  the  wife  having  no  notice 
of  the  revocation,  laid  faid  legacies  according  to  /^^^v^W,  which  were 
charged  on  the  lands.  Thofe  w^  6rdercd  to  be  allowed,  but  a» 
for  the  leafes^  though  for  fines  and  full  rents,  the  court  would  not 
make  them  good,  becaufe  fhe  could  not  fet  or  leafe  lands*  Chan* 
Cafes  126.  PafcLai  Car.  a.Helev.Stowell* 

1 5.  If  feme  executrix  furvivesj  fhe  fliall  be  charged  for  danmger 
^                recovered  upon  a  dtvaftavit  againft  her  and  her  baron^  fir  nvafie  com'* 

tnitted  by  the  baron  during  the  coverture,  hut  Akt  Ihall  not  he 
charged^or  cofts  recovered  againfl  the  baion  de  boms  pr^riis  i  and 
judgment  accordingly.  2  Lev.  16  u  HiU.  27  &  28  Car.  2.  B.  R» 
Horifey  v.  DanieL 

1 6.  Devife  of  800  /.  to  be  invefted  in  landfinr  the  ben^t  of  the  to^ 
ff%^*  for  her  Kfe,  and  afterwards  to  her  children,  and  iibs  inte«» 
veft  of  the  money  to  go  in  the  mean  time  to  fmrh  perfon  as  would 
be  intitled  to  receive  the  profits.  J.  S.  the  hu^nd  becomes  hankrupK 
Per  cur.  this  not  being  a  truft  created  by  the  hufband,  nor  smy 
thing  carved  out  of  his  eftate,  but  given  by  a  relation  of  die  wife's^ 
and  intended  for  her  maintenance ;  it  is  not  liable  to  the  creditors 
of  the  hufband,  and  decreed  the  interefi  to  he  paid  to  thetruflto  to 
be  laid  out  in  land  and  fettled  according  to  the  wilL  2  Vem.  R* 
9(5.     Vandenankcr  v.  Defborough. 

17.  A  feme  had  1000/.  and  it  voas  a^eed  by  marru^e^rfickt^ 
that  700  L  ofitjhouldgo  to  pay  his  debts^  The  hufband  after  mar- 
riage, without  the  ivifty  affigned  the  300/.  likevafito  creditors^  and 
decreed  -fo  much  to  bie  paid  as  was  really  due  to  them,  and  the  refi* 
due,  if  any>  to  be  put  out  for  her  benefits  Chan.  Prec.  325.HiiL 
1 7 1 1 .  Povey  v.  Brown,  Amhurft  &  al'. 

H?r  httf-  1 8".  If  a  im  of  exchange  be  made  to  the  feme  dum  fila^  the  huf- 

pro^r*p€r!  ^^^^  "^Y  ^^^^^  it,  and  the  afBgnec  fhall  bring  the  a£tion  in  his 
fi>n  to  aaign  own  name,  rer  Parker  Ch.  J.  Wms/S  Rep..  255%  Trin*  1714.  ki 
the  note.       cafe  of  Miles  v.  Williams; 

Fcr  Parker 

Cb.  j.  Id  Mod.  046.  ia  S.  C. 

^  19.  No  agreement  ofthehujhand  to  part  with  thew^/i  inberitatiee^ 
{hall  bind  theiwife,  or  be  carried  into  execution*  MS.  Tab.  Feb« 
9,  1 721.  Bryan  V.  WoUey. - 

20.  If  the  wife  had  recovered  a  judgment  at  law,  and  elegit  there*' 
upon,  the  hujhand  would  have  had  a  power  to  qffign  that  interefi  of  th^ 
nvife,  for  or  without  con/ideration  &c*  in  triifi  fir  himfelfor  as  he 
pleafed  ;  fo  by  parity  of  reafon^  the  wife  having  a  decree  of  a  cgurtif 
equity  far  her  demand^  and  to  bold  and  enjo%  till  fatis^aSiony  is^c.  ;ibe' 

bulband 


^aron  ann  Stmt:  '58 

hj/tmi  tku  fie  faOA  right  andpov>er  to  difpofe  of  this  iquitaUi  inii* 
^tfi  of  the  na^if  as  he  Would  in  cafe  of  a  demand  recoyered  at  law, 
«c.  and  though  after  marriage  the  hufband  is  to  ufc  the  wife's 
mme  in  die  proceedings  in  equity  in  this  and  the  like  cafes, 
whereas  he  need  not  at  law,  that  makes  no  difference  in  the  tiling, 
t>r  in  the  right,  but  in  the  fonA  and  manner  of  proceeding,  &c. 
Per  Ld.  Hardwick  MS.  Rep,  Feb.  26^  1734.  in  the  cafe  of  Paf- 
chall  ▼•  Ld*  Carteret&  al'. 

■ 

(K)    What  Things  the  Feme  may  do  witbcut  the 

Baron. 

£1.  IF  a  feme  foh  miies  a  feoffment  upon  condition  to  re-infeoff  Br.  Tend«ri 
^  her  at  what  'time  fie  will,   and  after  takes  hufband,   flie  ^^^'f^^ 
mj  require  the  feoffee  to  ro-infeofF  her  without  her  huftand,  and  that  AtMd 
if  the  fcoflFee  does  not  do  it,  the  condition  is  broke.    35  AC  n.  r^f«(y?,«n4 
adjudged.]  *^^  ^^M^^ 

toon  aad  feaa  ciMetttf ,  and  good.    BnxA  iayi,  and  fo  fee  tf  f»i  rtfv^  iy  a  fmt  covert  wkbewe 


|<r  AtfTW,  for  the  OMuUtioDt  aie  drid  as  it  iecnu Br.  Cooditiont,  pi.  117.  cites  S.  C- 

Br.  CovertHK,  pi.  42.  cites  S.  C Br.  Feoffments,  pi.  31.  cites  S.  C— -Br.  Remitter,  pi.  4.5* 

Mes  S.  C.-~...2  BrowaL  69.  in  cafe  of  Portington  v.  Rogers,  Arg.  cites  S«  C.  contra,  ▼»!.  that 
te  Cttaoc  makcn^eft  after  coverture;  but  ibid.  140,  141.  Ar%.  in  S.  C.  fays  that  the  ic^otft  U 
^ood  cfcer  mazriage,  and  cites  25  Afl'.  ii.  [but is  mifprinted  foe  35  Aff.  xi.] 

Z.  Npr fie  cannot  retrain  f he  livery  of  her  baron  of  the  land  of  thi 
feme.     Br,  Coverture,  pi.  76.  cites  H.  ai  E.  3. 6. 

3.  If  land  if  given  to  a  feme  upon  condition  to  fell^  and  to  dxftri- 
Bute  the  money,  &c.  for  the  foul  of  the  feoffor,  and^  takes  baron^ 
and  the  baron  andfesne  fell  and  diftribute  the  money,  and  the  ba- 
ron dies,  the  feme  (hall  not  have  cui  in  vita  nor  fubpoena  ;  for  the 
falc  is  good  according  to  the  condition.  And  per  Brooke  J.  the  • 
feme  may  fell  to  any  except  to  her  baron  ;  and  this  by  deedy  not  by  fine.  • 
&•  Cui.in  Vita,  pL  16.  cites  34  E.  3. 

4.^  The  feme  cannot  waive  her  intere/t  gained  by  the  diffeifm  during 
the  life  of  the  baron.     Br.  Aflife,  pL  3 3 excites  35  Aff.  5. 

5.  Ferae  covert  fiall  not  be  executrix^  without  theaffent  of  her 
baron.     Br,  ibid,  eites  Hill.  2  H.  7.  15.  W 

6.  Feme  covert  executrix  may  give  acquittance  on  receipt  of  a 
debt  by  hcrfcif  without  the  baron ;  all  the  juftices  faid  that  fo  it 
fecms.     And.  1 1 7,  in  pi.  164.  HUL  2a  Eliz. 

7.  A  feme  covert  may  do  things  in  law,  if  the  bartm  agrees  to  it.  ^f^  «^« 
Kelw.  163.  a.  pi.  4.  Mich.  3  H.  8.  but  without  fuch  affent  flie  y^lT^ 
cannot  make,  create,  ot  limit ufe  of  land.    And.  164.  pi.  aop.  Mich,  hmt  co- 
29  &  30  Eiiz.  in  cafe  of  Colgate  v.  Blythe,  alias  Kenn's  cafe.  l^>  5«:  • 

°  •'  faleoftbe 

goods  of  the  baron  by  a  feme  covert,  is  good,  if  the  baron  agrees,  or  does  not  dilagrte  ;  per  cur.'B/. 
Contra^,  pj.  3.  cites  27  H.  S.  zj. 

S.  Tenant  for  life^  remainder  to  his  daughter  and  heir  apparent^ 
irho  was  a  feme  covert ,  in  fee.  The  father  made  a  feofftnent  in  fee 
V!ith  Hvan^tUyy  and  afterwards  levied  a  fine  with  warranty  to  cer- 
tm  ufeSj  and  died.    The  daughter  for  herfelf,  and  in  the  name  : 

X  %  of      .  " 
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•f  her  hu{bandi  and  by  his  confenti  entered  within  the  year^  4^/ 

tiatmed  the  inheiitance.    The  juftices  held,  that  the  enUy  by  the 

^fe  alone,  ^without  her  hufband,  he  agreeing  to  itj  was  gcxKl ;  and 

that  the  warranty  dcfccnding  upon  her  during  the  coverture,  did 

not  bind  her,  beffaufe  her  entry  was  lawful.  Cro.  Eliz.  72.  pi. 

^8.  Mich.  29  Sc  30  Eliz.  B.  R.  Ards  v.  Simpfon. 

I U.  %6$.         p.  jije/tt  by  the  wife  of  T.  to  F.  to  enter  into  the  houfe  of  T.  the 

todtbc^iw   h«^and,  and  take  goods  which  were,  there  of  A/s,  who  had  fold 

wv  heM  not  them  to  F.  is  no  juftification  in  trefpafs  brought  by  the  huiband 

good.  againft  F.  Per  3  juftices,  contra  Gawdy  J.     Cro.  E.  24$.  pi.  5. 

Mich.  33  &  34  Eliz.  B.  R. Tailor  v.  Fifher. 
YeiT.  I.  xo.  Feme  covert  cannot  make  a  f  letter  of  attorney  to  deliver  a 

Brownh"^     leafc  uppn  the  land.    Brownl.    134.  Pafch.  44  Eliz.  Wilfon  v. 

ftems  only      Rich. 
a  tranflatioB 

«f  Velv 2  Brown!.  248.  P«fch.  5  Jac  B.  R.  Plomer  ▼.  Hockhcad,  S.  P.— — Botif  the  de- 
claration IS  of  a  \eaSt  by  the  hufl>ind  only,  it  is  good.  Noy  133.  Plummer  ▼.  Hocket,  S.  C— — • 
S>cc  Gardiner  v.  Nornun. 

' ')-  In  debt  baron  and  feme  continues  till  exigent  baron  appears,  but  will  not  fuffer  her  to  appear. 
P^  eur.  tlic  tuife  may  mak».aitcraei  to  prvvtnt  being  waivtJ,  D.  27 X.  b.  marg.  pi.  27.  cites  Pafch. 
4^  Elis.  C.  B. 

See  s  H.  7.  II,  She  cannot  take  an  executorjbip  upon  her  without  the  con- 
X5.b.pl.23.  ^^^^  q£  j^^^  huiband  at  the  common  law;  though  otherwife  per- 
haps by  the  fpiritual  law.  But  if  the  will  be  proved,  and  exe- 
cution committed  to  the  wife,  though  againft  her  huft>and's  mitid 
and  confent,  it  feems  that  it  will  ftand  *,  and  the  huiband  and 
wife  being  after  fued,  they  cannot  fay  that  ihe  never  was  execu* 
tor,  and  he  doubted  whether  her  adminijlering  without  the  huf- 
band's  privity  and  aflent,  though  the  lutU  be  not  proved^  do  not  con- 
clude her  huiband  as  well  as  herfelf  from  faying  after  in  any  fuit 
againft  them,  that  ihe  neither  was  executor,  nor  did  ever  ad- 
minifter  as  executor ;  yet  perliaps  fuch  adminiftration  by  the  wife 
againft  the  huft)and's  confent,  will,  as  againft  him,  be  a  void  a£} ; 
and  if  Jhe^  being  made  executrix  during  coverture^  refufes^  but  yet 
the  hufiand  nvlll  adminijler^  ftie  is  bound  during  his  life,  though 
after  his  death  flie  may  refufe.  See  Went.  Off.  Executor,  aoa. 
to  205. 

12.  Hufband  and  wife  feifcd  of  lands  in  right  of  the  wife, 

levied  a  fine  to  the  ufc  of  themfelves  for  their  lives,  and  after  to 

the  ufe  of  the  lieirs  of  the  wife  \  provifoj  that  it  (hall  and  may  be 

lawful  to  and  for  the  huiband  and  wife,  at  any  tkne  during  their 

lives,  to  male  ieafes  for  21  years  or  3  livesy  the  wife  being  covert 

made  a  leafe  for  21  years.     Adjudged  a  good  leafe  againft  the 

hufband,  though  made  when  ihe  was  a  feme  covert,  and  by  her 

alone,  by  reaion  of  the  provifo.     Godb.  327.  pK  419.  Paich* 

21  Jac.  B.  R.  Anon. 

To.  1-7.  p^        ^^3'  ^^^  were  devifed  by  the  baron  to  his  feme^  to  dsj^je  at 

3.  Trin.  1.    her  will  and  pleafure,  and  to  give  it  tQ  which  of  his  Jons  Jbe  Jbould 

D*'*i5'J^*    P^'^fi*    ^^  marries  another  hufl>and.     Adjudged  that  the  feme 

ubteyysic.  uotwithftanding  the  coverture^  m\^t  execute  the  power  i  for  the 

edjud^edac'  fon  is  In  by  the.devifor.    Noy  8o.  Daniel  \.  Upton. 

cordingly.— 

tat.  9.  39.  &'  1^4.  Daniel  ir.  Upley,  S.  C.  adjudged  accordingly  ;  end  ibid.  xo.  Ai^.  k  ft  fUd  dsait 

this  ro«er  h  coLL>:eral  to  the  e&rte* 

D«r»fc 
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IMfe  of   IB  sAnoity  to  a  feme  fole  for  Ufe,  with  power  to  graat  an  aimuit}'  to  v\j  peribn  (ht 

|bo«id  Bame,  ind  after  flie  marries,  yet  this  power  continues  in  her,  and  is  not  transferred  to  the  huf. 

^and,  and  by  htr  oooiinatioa  ihe  does  not  any  ways  charge  the  lands  by  virtue  of  any  inttrtft  arifittg 

Jrtm  bttf  bat  that  it  done  by  the  wiU  of  the  teitaior*     Fia.  Rep.  54.6.  Palch.  30  Qu,  a.  Cibbona 

▼•  Mookon. 

14-  If  land  was  devtfed  to  the  feme^  on  condition  to  convey  it  to 
J.  S.  there  flic  has  intereft  conditional,  and  to  fave  the  condition 
flie  may  convey  it  during  coverture  \  fo  feoffment  to  a  feme  co- 
rexty  t^n  comistion  to  enfeoff  J.  S.  Admitted.  Jo.  138.  pi.  3. 
Trin.  2  Car.  B.  R.  in  calc  of  Daniel  v.  Ublcy.  C  60  ] 

15.  IS  feoffment  be  made  to  a  feme  covert  upon  truft^  and  confix  Butif  ihc 
dence  to  convey  it  to  J*  S.     per  Jones  J.  ihe  cannot  make  feoff-  "i^^^JJ^^ 
ment^  for  the  eftate  was  abiblutely  in  the  feme,  not  fubjefk  to  tmxo^oL 
the  condition,  but  in  truft  and  confidence ;  fo  that  without  the  vey  it  over, 
baron*«  joining  with  her  in  a  fine,  her  feoffment  Is  void ;  and  if  ^*  ^"^J** 
It  was  by  fine»  it  is  voidable  by  the  baron ;  but  Doderidge  and  her  feoff- 
Whitlock  J.  were  of  opinion,  that  in  that  cafe  a  conveyance  by  >»<»«»  be- 
her  was  good.    Quaere.    Jo.  138,  Trin.  ^  Car.  B,  R,  in  cafe  of  ^"^bilt » 
Daniel  v.  Ubley.  inftruntnt. 

Atg,  2. 
RoU.  Rep.  6S.  cites    xi  H.  7.  3.  ■*  Atg.  2  Roll.   Rep.    175.  cites  34  E.  3.     Cai  in 

Vita. 

A  feoffioeot  with  ktter  rf  sttornty  to  tbt  %oife  to  make  Overt,  Is  good  $  boC  then  Ihe  muA  make  U« 
vpy  £b  thi  Mm*  of  htr  bu/tand*    Ax^.  Godb.  3S9.  citu  Perk.  U  196.  199. 


16.  A  receipt  given  by  the  wife  alone  for  a  legacy  bequeathed  Nor  cu  ihe 
to  her,  is  not  a  fufficient  difcharge  againft  the  hufband.     Vem.  ft  fr^^  di« 
261.  pi.  255.  A^ich^  1684.  Palmer  Y- Trevor.  huftand 

without  his 
coBCiineaoe,  and  fnch  cbiiinant  ought  to  fet  forth  by  what  %€t  or  deed  he  claims  it,  and  her  admi« 
aiftrator  ought  to  be  made  a  partv ;  and  fo  it  was  rukd  upon  demurrer.     Fin.  Rep*  387.  Trio* 
30  Car.  a,.  Wall  y.  Eaftmaad  tc  Hakea- 

17.  If  fipme  covert  purchafes  lands  without  confcnt  of  the  Ld.Raym. 
baron,  he  m?Ly  hzs^  trover  for  the  mofiey,  Cumb.  450.  Ruled  at  s,^c,**t* 
Guildhall,  Trin.  9  W.  3.  m  cafe  of  Garbrand  v.  Allen.  .  cordingiy. 

1 8«  Feme  covert  may  plead  alone  in  a  criminal  matter ;  as  if  (he 
was  attainted  of  felony ^  fiie  may  plead  a  pardon  \  per  Holt.  Farr^ 
82«  Mich.  1  Ann.  B.  R, 


(L)     What  Tilings  they  both  may  do  to  charge  the 
Feme  after  the  Death  of  the  Hufband. 

[i.lF  a  recovery  be  in  an  affife  fur  difTeifin  Qgainfl  them^  execu-^  So  *n  tre^ 
^  tion  (hall  be  againft  the  feme  after  the  death  of  her  huf-  ^t.*Exccu. 
bond,   as  well  fir  the  damages  as  for  the  principal.     39  H.  tion  (T) 

6.  45- J  P^-  ^  '^ 

f  J.  If  the   baron  and   feme  have  the-  fame  occupatiotty   and  *^    *  ^' 

the  baron   dies,    the  feme  ihall   be  charged   by  the  flflticte  of 

Gbucefter^  fos  the  occupation^  in  an  ajfife  or  trefpafs.     39  H. 

F  3  3,  Baron 
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Mod.  66.  3»  Baron  aiid  feme  levied  a  fine  fur  amcejjii  of  lands  w&J 

s'ct'ft  ivarranty  to  W.  The  baron  died.  W.  is  ejefted-  The  court 
s!  P.'agieeil  held,  thzt  Covenant  lies  againft  the  feme  upon  this  warranty  in 
•cconi'tngiy  the  fine  by  her,  though  ihe  was  covert  at  the  time  of  the  fine 
cLnfd  for    ^^^^^^    ^^'  3°^'  Mich.  22  Car.  2.  C.  B.  Wootton  v.  Hale. 

the  defendanty 

but  infifted  on  a  ftnit  in  the  pleading  i— —  Ibid.  I9i«  pU  37.  S.  C>  Sc.  8.  P.  agreed  hj 
the  cotMifel  of  both  fidet^  and  ifro  by  the  court.  .   Sid.  466.  pi.  i.  S.  C.  and  in  a  notft 

at  the  end  faysi  il  feems  to  be  admitted  by  all  that  a£Uon  of  covenant  lies  upon  the  conceflit  iot 
the  fine  without  a  dead.  Qfod  iiota,...»»  Saaod.  177*  S.  C.  bdd  accordingly,  thac  covenant  big 
aigainft  tin  fdnc 

C  61  j        (L.  2)     Bound  by  hqr  own  Adt  By  Rdatioii* 

I.  jF  feme  fole  commands  Jl.  N*  to  make  an  oUigathn  in  her- 
'*'  name^  and  before  the  execution  of  it  (he  takes  baron^^  and 
after  it  is  executed,  it  (hall  bind  her  \  for  (he  had  power  at  the 
time  of  the  command.  Quaere.  Br.  Coverture,  pi.  50.  cites  14 
£•  4*  2. 

2«  Though  the  deed  oli  a  feme  covert  could  not  be  bindings 
yet  being  relative  to  a  fine^  it  gives  an  efficacy  and  operation  to 
the  deed,  and  is  as  conclufive  as  if  (he  were  a  feme  fole  \  per 
Holt  Ch.  J.  in  delivering -the  opinion  of  the  court.  12  Mod*  i6i«. 
Hill.  9  W.  3.  Jones  v.  Morley. 


(M)     What  Things  a  Woman  may  do  alone  to  charge 

h^r  Huiband. 

Fit«h.  Ac  [i.  '^HE  baron,  in  an  account^  (hall  not  be  charged  hy  the  r<w 
asl'citel*  ^^'J^  2^  *^  fi^^y  unlcfs  it  came  to  his  ufe.    43  Ed» 

5.'c.         3*  33-1 

2.  Per  cur.  gift  of  goods  of  the  baron  made  by  feme  covert  is  good, 
if  the  baron  agrees  to  it,  or  if  he  does  not  dtfagree^  yet  it  fuffices,, 
and  therefore  the  gift  was  to  the  feme  covert  ^  quod  nota..    Br.^ 
Done,  pi.  4.  cites  27  H.  8.  26. 
Falmr  106.       3.  Debt  was  brought  by  the  hu/band  upon  a  leafe  made  by  the  fem^ 
Ih.di'^o.    ^"^  f^^^'     After  marriage  that  feme  received  the  rent  of  the  ieffee^ 
it  was  re-      wAo  had  no  notice  of  the  coverture^  (by  any  thing  which  appeared]^ 
foived  by  3  nor  was  tliere  anv  countermand  of  the  payment  thereof  to  the 
Dodcldgc     f'cnie.     It  was  rclolved,  that  this  payment  was  as  no  payment, 
being  in  the  but  the  baron  may  well  demand  and  recover  it  again.     Cro^  J« 
Suf'S^"'*   617.  (bis)  pi.  7.  Mich.  19  Jac.  B*R,  Tracy  v.  Dutton. 

paymenr  to  the  feme  wa|  void  10  law  5   an4  ^y  Ley  <j!lu  J.  that  notice  of  the  mairiap  wat 

not  ncceiTarj. 

»  Freem.  ^,  Th^  '^;^e  received  money  due  on  a  bond  entered  into  by  one  tt> 

pi' 240?  *  ^^  hu/band.  The  huiband  got  judgment  on  the  bond ;  but  be- 
5.  c.  in  caufe  (he  ufually  received  and  paid  money  for  him,  it  was  ordere4 
totidemver-  that^  hc  acknowledge  fatisfaftion  thereupon.    Chan.  Cafes,  38. 

Mich. 


fiSsmi  and  Sm^  6i 

Mich.  IS  Car.  2..  by  the   qiafter  of  the^  rolls.    Seaboam^  r. 
Blackftone. 

5.  The  fvjfe  of  A*  receives  loA  to  tie  ufiof  A.  and  iUs  comes  to 
tie  ufe  ofber  bujhand  in  a  convenient  or  neceffhry  way;  silthoagh  the 
hufband  did  not  command  it,  or  confent  afterwards,  he  is  li* 
able  to  this  debt,  and  the  count  Jhall  he  of  a  receipt  by  the  hands, 
rf  the  bu/band\  fnch  manner  of  count  wUl  ferve  in  debt  in  this 
caie.  The  reafon  is,  the  wife's  contra£t  is  void^  and  it  ought 
not  to  be  alkdeed  in  the  count,  but  the  count  ough^  to  be  a« 
above)  by  the  juftices  of  both  benches.    Jenk«  4.  pi.  5. 


(M.  2)     In  what  Cafes  (he  may  take  by  Grant;      [  6%  j 

I.  1 F  an  efiate  be*made  to  a  man's  wife,  de  novo^  it  is  not  necef« 
*-  fary  to  aver  lus  aflent ;  for  it  tig£r  tili  he  diffents  \  but  where 
the  wife  had  an  eftate  before,  an  aflent  is  neceffary,  becaufe  it 
cannot  be  devefted  by  her  acceptance  of  a  new  eftate,  *un-> 
lefs  he  aflent  to  the  latter  eftate;  per  Hobart  Ch,  J.  Hob, 
2x>4.  pi.  257.  Trin.  14  Jac.  at  the  end  of  the  cafe  of  Swain  v« 
iiolman. 

2.  Debt  upon  a  penal  bill,  by  which  the  defendant  promifed  K> 
a  feme  fohty  that  as  foon  as  a  grant  Jbould  be  made  to  him  of  fuch  an 
tjpce^  he  would  execute  a  bond  to  her  for  payment  of  50/.  per  annum 
to  ber^  during  the  joint  lives  of  her  and  toe  faid  defendant* 
The  office  was  granted  to  him,  and  ftie  being  afterwards 
married,  her  huiband  and  (he  brought  t^is  a£lioD,  fetting  forth 
this  matter,  &c.  but  that  he  had  not  fealed  a  bond  to  her  dum 
fola,  nor  to  the  hulband  and  her  jointly  after  the  marriagCji 
&c»  Upon  demurrer  the  defendant  had  judgment,  for  though 
It  was  averred,  that  he  liad  not  fealed  the  bond  to  the  wife  whilit 
fole,  nor  to  the  pbintiffs  after  the  marriage,  yet  it  was  not  faid 
{hat  he  had  not  (ealed  to  her  after  the  marriage,  and  this  except 
tion  was  held  good  per  tot.  cur.  Lutw.  413.  Hill.  3  &'4  Jac.  a« 
ToaftaU  v.  WilUainfon, 


(N)     What  Things  a  W6man  may  do  without  btr 
Hitfband^  [or  may  be  avoided  by  him.] 

[x.ir  a  feme  covert  levies  a  fine^  this  will  bar  her,  if  her  *  TRn, 
*  hufband  does  not  avoid  it,  during  the  coverture^    *  Co.  j^,ry  Port- 

10.43.   18  H.  6.  27.   t  17  AflT.  17.]  ington'f 

cafe* 
f  Br.  Cofnture,  pi.  77.  cites  S.  C— and  if  the  baron  dies  (he  ihall  not  wroid  it  in  icire  facias, 
——Be    Fincf  IcTied,  pL  75.  cites  S.  C,  '  Fitth.  Eftoppd,  pi.  135.  cites  S.  C.  and 

Trin.  17  E.  3.   5».  — —  7  Rep.  8,  a.  b.  S.  P,  accordinsly  per  cw.  citci  S.  C  -  Set 

t^  fluei  (T)  per  totum. 

r  4  [2.  But 


6i  ^ittxti  Attn  jF0inf  ♦ 


•  Br.  Flflct      [2.  But  if  he  avoids  it,  flic  and  her  hcirS  (hall  have  It     Caw 

S*  C.->Br.  CoTerture»  pt,  77.  cites  S.C.— — FItxb.  Eftopp^,  pi.  135.  citM  S.  C.—- *7  R«p.  S.  V 
h>  S.  P.  per  cur  Mich.  %%  Sc  20  Ells,  in  the  court  ef  wards,  in  the  earl  of  Bedford^i  cafe,  and  the 
conniee  ihilJ  not  hare  the  land  ;  ior  by  the  entry  of  the  baron  the  ^ntlre  eftace  of  the  eonufee  is  de- 
ftated,  and  the  antient  eftate  of  die  fnne  re-Tefted  in  her,  #nd  the  baroa  feife^'oC  the  entire  eftate  as 
in  right  of  his  wife,  and  fays,  that  with  this  agrees  17  £.  3*  52.  b.  17  A/T.  17.  7  H*  4*  23.  z  R.  ^t 
so*  9  H.  6.  33..— —Hob.  225.  Hobart  Ch.  J.  fays,  nbte  a  coaAiA  of  two  laws  of  nature  and  equity, 
as  it  were,  but  the  one  is  predominant ;  and  yet  the  law  of  the  land  for  neceffity's  fake  of  comitierce 
and  the  like  bgr  a  law  of  policy,  nukes  bold  with  the  law  bf  nature  in  a  fpecial  kind,  and  tfaereJbi^ 
allows  t  fine  let ied  by  the  Kufband  and  the  wife  $  becaufe  (be  is  examined  of  her  free  HfiU  judicially 
by  an  authentical  perfon,  tfofted  by  the'law,  ^nd  by  the  king*s  writ,'  and  fo  taken  in  a'-forf  as  a  fole 
woman,  as  alfo  when  fiie  comes  in  by  re^ipt ;  but  this  being  bi;t  a  fiCt'ion  of  Uw,  muft  not  be  ex- 
tended beyond  that,  that  the  law  has  granted  as  a  privilege,  ^ay.  more,  if  a  woman  corert  levy  a 
Ane  alooe,  u  if  ihe  were  fole,  this  ihall  bind  her  for  the  rcafon  before  given,  that  (be  Iball  not  be  re- 
ccNed  to  ^  ihe  was  covert,  though  her  hulband  duU,  and  may  enter  and  rcftoxc  the  laac^  to  iusMi 
and  his  wife  both. 

* 

f  3.  Quaere,  if  a  feme  coTcrt  fibers  a  common  reeovery^  if  thi« 
biods  the  feme  after  the  death  ol  the  hu{band^  if  he  does  not 
avoid  it  during  coverture*] 
Br.  Enor,  f  ^,  jf  3  f^me  covert  appears  to  an  aBiany  and  after  is  outlawed^ 
Stes  sVc.  ^^  hufband  and  flie  may  rcvcrfe  it  j  becaufe  it  was  without  het 
«— ^Br.       huiband.     18  Ed.  4.  4*] 

Joinderca  .  ' 

A^on,  pi.  SS»  cites  S«  C«  tlvit  they  aught  to  join  to  rererfo  itj  becaufe  feme  covert  cannot  fue  witli. 

oat  bar  baxwu 

5.  If  a  man  males  a  feme  covert  his  executrixy  and  devifes  the. 
rever/ion  to  he  fold  by  her,  flie  cannot  make  a  deed,  and  yet  her 
fale  is  good  without  any  attornment,  nor  can  flie  levy  a  fine ; 
and  the  reafon  feems  to  oe,  inafmuch  as  when  the  fale  is  made  it 
fafis  by  the  teftamenty  and  not  by  the  fale.     Br.  Devife,  pi.  12.  cites 

19  H.  6.23. 

6.  A  feme  covert  bought  goods  for  10  A  the  haron  pmd  the  roU 
and  took  the  goods  $  the  vendor  brought  trefpafs  \  per  Taxeley,  the 
fale  is  void,  by  reafon  that  flie  who  bought  is  a  feme  covert.  But 
per  Rede,  the  buying  by  her  is  good,  becaufe  her  baron  agreed  to 
it*  Fineux  contra ;  for  a  feme  covert  cannot  do  a  thing  which 
may  turn  to  the  prejudice  of  her  baron,  and  contra  of  that  which 
is  for  his  advantage ; .  for  if  I  give  goods  to  a  feme  covert,  it  is 

!*•  P- Bf.  good  if  the  baron  agrees ;  but  if  a  f  feme  covert  buys  a  thing 
41.  chBs  10  ^  ^  market  it  is  void ;  for  it  may  be  a  charge  to  the  baron ;  b^t 
K  6*  12.    fhe  may  buy  a  thing  to  my  ufe,  and  I  after  agree  to  it;     Br.  Con* 

tra£l>  p].  19.  cites  21  H.  7.  40. 
^M^\        7.  And  i£  I  command  my  feme  to  buy  things  neceffaryy  and  fliQ 
4T.  citnM  ^^ys>    ^is  fliall  bind  me  oy  the  g^eral  command,    though  I £d 
li.6.M«     hot  exprefs  to  her  ivhca  things  are  neceflary.     Br.  Contra Aj  pU 

19.  cites  21  H.  7.  40. 

T  ^  ^h  '•  "^"^  ^  ^^  ^"^"^  ^^y*  ^  thing  for  my  houfehold,  as  breads 
j.JBr.  Con-  ^^*  ^^^  ^  ^^^  ^  knowledge  cf  it,  there,  though  it  was  ex- 
trad,  pi.  4.1.  6ended  in  my  hotife,  I  fliall  not  be  thereof  charged*    Quod  nota^ 

citssTrin.     ^^^     JJ^y 

9.  Barou 


O5ar0n  ano  jreme.  63 

9*  Biion  and  feme  levied  a  fine  of  the  nmfis  lands  to  the  ^*  ^ 
ibanfAves  fixr  their  lives,  remainder  to  the  heirs  of  the  taife,  with  a 
frMjb  for  the  hti/band  and  wife,  at  any  time  during  their  Rvesy  to 
make  leafes  .for  21  years,  or  3  lives,  &c.  The  tvife,  during  the 
corerture,  made  a  leafe  for  21  years  \  and  it  wa^  adjudged  a  good 
leaie  againft  the  hulband,  (though  mide  by  her  alone  while  ihe 
was  covert)  by  reafon  of  this  provifo,  Godb.  327.  pi.  419. 
Pafdu  21  Jac.  B.  R.  Anon. 

10.  The  haron  being  gone  beyond  foa,   the  fime  levies  a  fine  J^p^^t^ 
^f  her  lands:  the  iaron  returns  and  enters  into  part.     The  quef-  i^dgU*  ' 
tion  was,  whedier  this  had  avoided  the  whole  fine  ?  and  held 
that  it  had ;  for  what  a£);  foever  he  doth  in  difafiirmance  of  the 

V 

fine,  ihall  avoid  it.  fr^eip.  Rep.  396,  pU  515.  Tnn.  1675,  Majo 
V«  CombeSf 


(N.  2)    What  Aa  of  the  Wife's  (hall  be  good  with 

the  Hufband's  joining, 

1.  A  Feme  covert  is  of  a  capacity  to  purchafi  of  others,  nuithout 
^^  the  conjent  of  her  hufhand,  but  her  huiband  may  difagree 
iflereto,  and  diveft  the  whole  eftate;  but  if  he  neither  agrees 
mor  Sfiigrees  the  purchafe  is  good.  But  after  his  death,  though 
her  huiband  agreed  thereunto,  yet  flie  may  (without  any  caufe 
fo  be  alledged)  waive  the  fame,  and  fo  may  •  her  heirs  alfo,  if  C  64  ] 
after  the  deceafe  of  her  huiband  (he  herfclf  agreed  not  thereunto. 
Co.   Litt.  3.  a.  at  the  top. 

2.  Warrant  of  attorney  by  baron  and  feme  to  deliver  a  leafe  upon  But  a  letter 
fhc  land,  is  merely  void  as  to  the  wife.  Yelv.  i.  Pafch.  44  Eliz.  ^^*i|^^' 
B.  R.  Wilfon  V.  Riche.  both  r«  r*. 

ceitft  a  It' 
Muj  htf9tmhtdt9  tht  noif§,  is  go«d,  becatife  the  letter  of  attorney  of  the  huiband  alone  iifuAckat. 
yoldb.  459.  pi.  91.  Hill.  43  £liz.  Huntiey  v.  Griffith. 

3.  If  a  limitation  be,  that  if  a  ring  be  tendered  by  a  woman, 
that  the  land  fhall  remain  to  her,  fhe  takes  a  huiband,  fhe  and 
the  hufhand  tender  the  ring ;  this  is  a  fufficient  tender,  and  (hall 
be  intended  the  aft  of  the  wife.  Arg.  2  Brownl.  67.  P^ch. 
9  Jac.  C.  B.  in  the  cafe  of  Portington. 

4.  A  ionJ  was  conditioned  to  pay  50/.  to  the  plaintiff  \  memo- 
randam^  it  is  agreed  before  fealing,  &c.  that  the  wife  may  dijpofe 
^  the  50/.  in  her  life^time  to  whom  fhe  willy  to  be  paid  by  the  plains- 
ttjf  accordingly,  he  being  only  truftee  of  the  wife  in  tne  faid  ob- 
ligation. In  aftion  againft  the  hti/band  after  the  wife's  death,  the 
dsfendaint  pleads  that  fhe  with  his  confent  made  her  wiU,  and  thereby 
hequeathed  30/.  of  the  faid  50/.  to  divers  perfons,  and  the  refi  to 
Um,  and  made  him  executor,  and  after  died,  and  fo  difpofed  of  the 
faid  50/.  in  her  life.  On  demurrer  to  this  plea,  judgment  was 
mvtn  for  the  plaintiff,  for  the  50/.  ought  to  be  paid  to  the  plain- 
ti^  notwithftandiiig  the  difpofal.  2.  Jo.  21 6.  Trin.  34  Car.  2. 
jB.  R.  Blunt  y.  CoIUns. 

J  3  5.  Where 


64  •JEfvqn  <H«i  4f«i»wi 

5»  Wlic^re  a  legacy  ig  givei^  tp  9(  feme  covert,  i^^mfyi^  /piv* 
/fis^  I^r  iatereft  ia  lands,  (he  m^ft  releafe  by  fine.  9  Mod*  79* 
10  Gqo.  Acherky  t.  Veruon.  ' 


(N.  3)     Ading  as  a  Sole  in  other  Cafes  tl^aa  as 

Feme  Sole  Merchant. 

Chao. Cafes  i.TT^EME  Af  admifitftrator  tQ  ber  hufbandy  brought  an  a£tioQ» 
iAhe^kSu,  '^^^  defendant  brings  a  bill,  fuggefting  that  the  hufband 

fayt  tbat  18  not  dead  but  conceals  himfelf,  and  pending  the  fuit  in  equity, 
^^'^'^"P-  the  feme  got  judgment  at  law,  but  the  cou^  granted  an 
^JJI^  ™*  injundion,  and  dire£ted  an  ijfue  at  law  to  try  whether  the 
evidence  huiband  was  dead  or  not*  N«  Ctu  R.  93.  16  Car.  2.  Scott  t« 
thtt  the        Reyner. 

WM  aot  dpad }  and  fo  an  iojun^on  waa  grantedy  and  a  trial  at  law  dire^ed* 

2.  A  feme  covert  who  lived  by  herfelf  and  aBedas  a  fem§ 
foUy  gave  a  nvarrattt  of  attorney  to  confefs  a  judgment^  &c.  and 
afterwards  moved  to  &t  afide  the  judgment,  becaufe  ihe  was 
covert  J  but  the  court  would  not  relieve  her,  but  put  her  to. 
her  writ  of  error,  i  Salk.  400  pi.  5.  Mich^  10  W.  3.  B.  R« 
Anon. 

3.  A  woman  living  feparate  from  her  huiband  ^xA  paffinf  fir. 
a  tuidoWi  was  applied  to  by  B*  to  lend  him  lOoL  on  a  mortgage^ 
She  told  him  that  Jbe  had  only  ^oL  of  her  owuy  but  that  fbe  could 
get  50/.  more  of  a  young  woman,  which  fbe  did,  and  acquainted 
B,  thereof,  and  ordered  the  mortgage  to  be  made  to  herfelf  by  a  dif- 
ferent name  from  that  of  her  huiband,  and  gave  the  young  wo^, 
man  a  bond  for  payment  of  the  50/.  and  intereft,  but  by  another 
different  name.     B.  made  feveral  payments  of  the  intereft  to  the 

[  ^5  ]  "^^^y  but  knew  nothing  of  the  marriage^  The  hu/band  hawng 
notice  of  the  mortgage,  gets  that  and  all  the  writings  into  his  cuftodym 
On  difcovery  of  the  marriage,  a  bill  was  brought  by  the  perlbn 
that  lent  the  50  A  (and  who  in  truth  Mras  fervant  to  the  wife  at 
the  time)  either  to  charge  the  money  on  the  mortgage  or  upon 
the  perfon  of  the  huiband.  The  wife  by  her  anfwer  difclofbd  all 
this  matter,  and  B.  by  his  anfwer,  and  likewife  01^  his  exan\ina-« 
tion  as  a  witnefs,  declared  that  the  wife  had  told  him  tlut  the 
young  woman  (the  now  plaintiff)  was  the  perfon  that  advanced 
the  50  A  The  court  agreed  clearly,  that  the  wife  fliall  never  be 
admitted  by  anfwer  or  otherwife,  as  evidence  to  charge  the  hui^ 
band.  But  the  mafter  of  the  rolls  faid  that  this  was  perfe£Uy  a 
new  cafe;  for  here  (he  tranfaAed  the  afiair  with.  B.  and  the 
pbintiff  as  a  feme  [fole,]  and  neither  of  them  knew,  or  had  no- 
tice of  the  marriage ;  and  the  hu/band  himfelf  (as  was  proved  ia 
.  the  caufe  on  fome  other  occafions)  had  given  into  the  concealment 
of  the  marriage,  and  therefore  the  court  did  allow  of  her  evidence, 
as.  it  was  fupported  by  what  B.  faid,  and  thought  upon  the  whole 
tiie  evidence  of  the  wife  fufficient  to  nrove  50A  part  of  thisi 

1 1  moneys 


money)  to  be  the  plaintiff's,  not  conlidered  as  a  wife,  but  as  {he 
tranfa£fced  and  appeared  throughout,  as  a  feme  fole,  and  there- 
fore decreed  to  the  plaintiff  the  50/.  with  cofts. '  Equ.  Abn  2269 
227.  pi-  15*  Hill.  17 19.  Rutter  V,  Baldwin. 

4.  Where  a  feme  has  refarvei  the  power  trf  her  own  efiate,  and  Gilb.  ^^^ 

gre  a  note  for  payment  of  a  debt  of  the  baron's  put  of  her  oy^n  ?*^A^?' 
^Kirate  eftate,  to  present  an  execution  of  his  goods ;  Ihe  is  to  totidoa"* 
be'  confidered  as  a  feme  fole,  and  fhe  fhall  be  bound.    Ch«  Free*  verbis, 
^8»  pL  249-  HilL  171  !•  Bell  v.  Hyde* 


!  _  

(0)     What  Things  a  Woman  may  be  JaiJ  to  do 
!  .   with  her  Hufband. 

I  fl-l^  ^^7  *^^  ^Jf^M^%  the  feme  canned  take  the  pro&s  with  her  For  It  11  bat 

*  hufbani^  but  the  baron  alone  in-  his  own  rights  and  the  JJi2ch*ui"Ae 

ligbt  of  his  feme.    39  H.  6.  44.  Curia.]  baron*ioii]j« 

Br.PwTQoiirs 
Sec.  pt  15.  dtts  S.  C  ■  Br.  Maintenaiice  de  Brief,  pi.  31.  cites  S.  C.  ^^—  Br.  Panioar» 

pL  S4«  cites  4  E.  4.  30.  S«  P.  by  Danby  ft  al\  —  But  tbougb  feme  corert  cannot  tike  the 
profits,  |ct  tbe  adledging  the  profits  to  be  taken  by  the  baron  for  him  and  his  wife,  was  awarded 
good.    Br.  PamottTy  Ac  pL  9.  cites  %%  H.  6*  35. «— ^  Ibid,  pi*  15.  S.  P*  — «-.-  Set  tit.  Dif« 

2tfin,  (D)  (E)  (F)  (O). 

! 

r2.  If  baron  and  feme  let^e  fir  years  the  land  ef  the  feme^  this  J^*  '^^^ 
-»  the  terfe  of  both.    7  H.  4.  15-  tl^^ 

S.  C  bnc  S.  P«  does  not  appear.  ■  Fitsh*  Bridei  pU  217.  cites  S.  C.  bot  S*  P*  docs  not 


(O.  2)    Afkions  by  Baron  for  cnminal;  Converfa- 
tion  with  the  Feme,  and  Pleadings* 

I.  T ICENCE  hj  hujband  \o  the  wife  to  lie  ^th  another  man, 
-^  cannot  be  pleaded  in  bar  to  an  affcion  of  trefpafs  by  the 
bofband,  nor  that  flie  was  a  notorious  lewd  woman ;  but  thefe     [  6(S  1 
matters  may  be  given  iii  mitigation  of  damages*     la  Mod*  23  a* 
Mich.  ID  W.  3.  Coot  V.  Berty. 

2.  If  adultery  he  committed  with  another  man's  wife  without  »Salk.55s. 
mny  firce,  tut  by  her  own  confent^  the  hulband  may  have  aflault  and  JjJ JJ^,  ^{^ 
battery,  and  lay  it  yi  &  armis ;  and  yet  they  (hall  in  that  cafe  gauit,  s.  c. 
ptmiih  him  below  for  that  very  offence ;  for  an  indiftment  will  *  s.  P.  by 
not  be  for  fuch  an  afiault  and  battery;  neither  (hall  the  hulband  ^*>^*^^'  J* 
and  wife  join  in  an  a£iion  at  common  law^  and  therefore  they 
proceed  below  either  civilly,  that' is,  to  divorce  them,  or  crimi- 
nally, becaufe  they  were  not  criminally  profecuted  above ;  and 
the  true  adion  for  the  hufband  in  fuch  cafe  is  a  fpecial  oBion^ 
quia  the  defendant  uxorem  rapuity  and  not  to  lay  it  per  quod  con<- 

fbrtium  ami£t}  per  Holt  Ch.  J*  and  per  cur.  accordingly  i  for 

that 


66  OBaron  anQ  jpeme« 

that  the  offence  is  not  merely  fpirituaL  7.  Mod.  8i.  Mich*  1  Anq* 
B.  Km  in  cafe  of  Rigault  v»  GallifarcL 

|[P)    What  "Things  done  by  Baron  and  Feme  Jball 

Innd  the  Feme. 

In  trife  of    [  I. XT  THERE  the  feme  is  examined  h  writ,  flic  fliall  be  bouni, 

feifin  againft  ^  ^      clfc  not*      Co.  I O.  43 .  J 

icveral,  one 

«nfweied  as  tmaqf  of  the  tenementis,  tnd  Touched  to  wwranty  a  man  a&d  fan  vnft  who  were  named^ 

m  the  writ,  and  were  ready  to  have  warranted.     Herle  faid  that  the  feme  in  thh  cafe  cannot  be  fe- 

ceited  to  warrant,  unlefs  (kt  be  examined,  and  we  have  no  warrant  to  examine  her  \  whereupon  he  bM 

the  tenant  to  anfwer,  and  fo  he  dldt     Pafch.  5  £•  3.  b«  pi.  1 1*  ——None  can  examine  a  feme  covert 

without  wric    1  lnft«  673. 

See  tit.  [2.  Baron  and  feme  levx  a  fine\  this  will  bar  the  feme.     i8 

Sid.  II.  pi.  [j.  If  baron  and  feme  ftfffer  a  common  recovery,  this  binds  the 
11  cir!*i.    ^^^'^y  ^^^  ^^  is  examined  on  this*    Co.  lo.  43.  f  ^3  H,  8.  f^ 

C.  B.  it  was  37.  Com.   EyER  AND  SnOW.    515-] 
ftid  by  the 

lerjeants,  that  ftme  covert  was  not  to  be  privately  examined  upon  fuffering  a  common  recovery,  though 
Ae  muft  be  on  a  fine.  Bvt  Bridgman  Ch.  J.  faid  that  the  law  is,  that  (he  ihould  be  privately  exa- 
mined in  both  cafes ;  and  though  your  practice  has  been  aa^you  fay,  (and  fo  was  the  *  opinion  of  Roll 
Cb.  J.)  yet  it  is  good  to  be-  advifad,  that  the  want  thereof  may  be  corrected  ;  but  however  the  feme 

was  permitted  to  fuffer  the  common  recovery  without  private  examination. Sid.  32a.  p).  14.  Mich*' 

28  &  19  Car.  2.  B.  R.  at  the  end  of  the  cafe^  in  a  nou  of  the  reporter,  is  a  quzre  how  a  ftmt  covcr^ 
ean  be  to-red  uiilefs  by  fine,  becaufe  ihe  is  not  examined  upon  a  common  recovery,  •i—  And  5  Mod. 
2x0.  Pafch.  8  W.  3.  in  cafe  of  Stokes  v.  Oliver,  it  is  faid  that  it  may  be  a  queftion  whether  a  feme 
covert  can  be  barred  by  any  aft  of  her  own  befidcs  a  fine^  becaufe  ihe  is  not  examined  upon  a  comnwa 
lecovery. 

On  «tll  recoveries  there  vras  a  writ  to  examine  feme  coverts,  and  the  firft  mention  of  fuch  examina- 
tion is  43  £.  T.  xS.  but  now  it  ft  wholly  difufed  tn  common  recoveries,  though  it  ftiil  reaaaioi  ^ 
fines.     Pig  of  Recov.  66. 

f  This  feems  to  intend  Br«  Recovery  in  Value,  pi.  27.  which  cites  23  H.  8. 

*  Sty.  320.  Hill.  X651.  S.  P.  by  Roll  Ch.  J.  in  cafe  of  Lockocv.  Paifryman. 

It  fliall  not  [^,  Baron  and  feme  acknowledge  a  deed  to  be  inroiled\  this  doe^ 
becimfe  Uis  ^^^  ^^"^  ^^  feme,  becaufe  flie  is  not  examined  b^  yrri^    Co« 

not  the  deed    I O.-  43  <  ] 
of  the  femci 

Br,  Coverture,  pi.  47.  cites  7  E.  4.  5.— »Br.  Faits  imolled,  pi.  xx.  cites  S.  C.^-^Pitzh.  Efloppefy 
pi.  68.  cites  S.  C— — Br.  Faits  imolled,  pi.  14.  cites  29  H.  8.  that  deed  of  baron  and  ftme  (haU 
sot  be  uuoUcd,  in  C.  B*  ^Qt  for  the  baron  only,  aod  a^ot  for  the  feme,  by  reafen  of  the  coverture  j 
nor  fhall  ihe  be  bound  with  her  baron  in  ilatute-merchant,  ifec.  But  if  ^aron  and  ftmt  make  a 

deed  inroUed  of  land  in  London,  and  acknowkdge  before  the  recorder  and  an  alderman,  and  the  feme 
is  }  examined,  this  ihall  bind  as  a  fine  at  common  law  by  the  cuftom,  an4  not  only  as  a  deed.  Ibidi^ 
fl.  25.  cites  S.  C.  .  Br.  N.  C.  pi.  109.  cites  S.  C.  and  7  £•  4.  ^,  an^d  3a  H.  8.  i7i«-— — 
See2lnil.  673.  S.  P. 

Br.  Obhga.  j.  If  the  taron  and  /erne  are  kund  in  an  ebBgation  ef  looh  fir 
cites  l.c^  ^  r^/<f/j^  made  to  them  of  the  land  de  jure  uxoris,  and  the  baron 
—Br.  Co.  dies,  this  obligation  ihall  bind  the  feme,  becaufe  it  was  made 
¥»ture,pL  for  her  releafe,  which  is  a  benefit  to  her  \  per  Beltnap.  Quaere  ; 
s.cTbut    ^^^  ^^  ^^^  ^^  adjudged.    Br-  ^aron  and  Feme,  pi.  77.  cites  44 

adds  no  £#  3.  33. 

**"  «,  If 
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6*  If  a  man  Uajes  to  baron  and  feme  ior  years  rendering  s.  ^-  fir. 
tcnt^  iAd  dies,  the  feme  fhall  be  bound  by  it  \  contrary  of  other  Sj^^^^** 
collateral  covenant.     Bn  Baron  and  Feme,  pi.  78.  cites  45  £« 

3*  II.  ' 

7.  ^uid  juris  clamat  by  baron  and  fime  againft  imant  for  life^ 
upon  fyac  levied  qf  the  referfiojtij  who  came  and  faid^  that  fav* 
ing  to  htm  the  advantage  of  his  deed  of  leafe^  which  he  fbinved 
firth^  nvhicb  toas  without  iinpeacbment  of  Hva/le^  he  is  ready  to  at* 
torn :  and  the  advantage  to  him  was  fufFered,  and  all  entered  in 
(he  roily  nptwithftanding  that  the  feme  plaintiff  was  covert} 
but  this  was  in  a  manner  by  agreement^  and  not  by  exprefs  rule^ 
Bf.  Coverture,  pi.  10.  cites  45  £.  3.  11. 

8.  Leafe  made  by  baron  and  feme  fhall  be  faid  the  leafe  of 
both,  till  the  feme  difagrees,  which  (he  cannot  do  in  the  life  of 
the  baron,  and  wafte  lies  by  both.  Bn  Agreement,  pi.  6.  cites 
3  H.  d-  53. 

9.  A  man  was  \nfeoffed  to  the  ufe  of  a  feme  foky  who  takes  an  3^.  ^on. 
huiband.  They  both  for  money  fell  the  land  to  B»  who  pays  it  rcience»  &c« 
to  the  wife,  and  Jbe  and  her  hujhand  do  pray  the  feoffee  to  make  ^' p'  ^'^ 
efiate  to  B.  Afterwards  her  hufband  dies.  Now,  by  the  chan-  ^r.  Feoff, 
cellor  and  all  the  juftices,  (lie  (hall  have  aid  againft  the  fiirft  mentaiufcf, 
ieo/lee  by  fubpoena,  to  fatisfy  her  for  the  landj  and  if  the  ad  1^*^*'*^'** 
feoffee  were  conufant,  a  fubpoena  ihall  be  againft  him  for  the 

land;  for  all  that  the  wife  did  during  her  coverture  (as  they 
faid)  Jball  be  taken  to  be  done  for  fear  of  the  hujband.  Gary's  Rep. 
18,  19.  cites  7  £.  4*  14.  Subpoena,  Fitzh.  6. 

10.  Hufband  and  wife,  felfid  of  lands  to  them  and  the  heirs  of  s.  C.  cIteA 
tie  hujhahd,     tie  covenanted^  in  confi deration .  of  20 1.  ih2t  he  and  ?«■€«  a 
his  vf^e  nv^juld  fitffer  a  recovery  thereof  by  writ  of  right,  according  ^^u^ 
to    the    cuftom  of  London,  which  is  as  binding  as  a  fine  at  238.  pi. 
common  law,  and  that  it  {hould  be  to  the  ufe  of  the  recoverers^  *7;  S.  C. 
im^tbey  (the  baron  and  feme)  had  made  a  good  and  fufficifnt  leafe  for 

40  yarsy  (5V.  and' after  to  the  ufe  of  the  hufband  and  svife^  and  to 
the  heirs  of  the  feme.  The  leafe  was  made  accordingly,  and  after- 
wards the  btf/band  died.  All  the  judges  were  of  opinion,  that  the 
wife  (hall  not  avoid  this  leafe,  becaufe  her  former  eftate  was 
gone  and  extinguiflied  by  the  recovery;  and  judgment  accord- 
ingly; and  the  reporter  fays  that  all  the  juftices  of  B.  R.  were 
of  the  fame  opinion.^  Dyer  290.  a.  pi.  j^i.  Trin.  12  Eliz. 
Luiher  V.  Banbong. 

II*  Fine  by  E.  to  the  ufe  of  hlmfclf  for  life,  remainder  to  his  Mo.  634. 
wife  tbatjhould  be  at  the  time  of  deaths  for  life ;  remainder  to  the  |^*  ^^9* 
fon  of  E.  in  tail.     E.  took  to  wife  A.     A  fine  levied  by  E.  and  thtt  Wm? 
A.  his  wife,  who  afterwards  furvivcd  him,  and  other  ufes  de-  tmrtDa, 
clared,  is  no  bar  to  her,  becaufe  it  was  uncertain  who  would  Waimfley, 
be  the  perfon ;  but  had  the  perfon  beeti  certain,  there  perhaps,  heid^  that 
notwithftanding  it  was  but  a  poffibility,  it  might  have  been  a  fl»e  was 
bar;  per  Wahnfley  J.     Cro.  E.  826.  pi.  51.  Pafch.  41  EII2.  ^^^ 
C.  B.  Wells  V.  Fenton.  *   bu^St    . 

Afidoiba 
aod  JCingfinifi  M^t  that  the  fiae  had  extlnguilhed  the  ttfes  hf  pravtadoA.  »  PJ.  C.  56s* 

K  56J.  Aif . 

12.  A. 


*  68  "Baron  ahU  ^eme^ 

f  ^.  A.  hiving  three  ideughters,  B.  C.  and  D.  intatis  hfs  hllj 
upon  theht.  Anerwards  C.  married,  and  being  a  feme  covert^ 
agreed  with  confent  of  *  her  hufband  to  take  looo/.  in  confi^ation 
^  exfingiiijbmnt  rf  her  right  as  coheir.  The  judges  by  their  cer- 
tificate held  it  to  be  no  bar  to  her.  Tou.  itfa.  cites  Trin. 
7  Jac-  Dockwray  ▼.  Pool. 

13.  K  Jingle  woman  did  agree  to  hate  a  moiety  of  land,  and 
^gfier  marriage  fuhfcribed  her  nam6  with  her  htilband  to  a  latter 
'agreement  diough  feme  covert.    Decreed  in  10  Jac.  lib.  B.  25* 

or  250*  To4-  160.  Randall  v.  Tynny. 

14.  M.  a  feme  before  her  marriage  ^ith  A.  conveyed  lands  to 
trujlees  .with  AJs  J^rivity,  in  trujl^  to  pay  the  rents  and  profits  to 
her  file  and  feparate  ufe  for  her  life  ;  and  after  to  fuck-  ufes  as  Jbe^ 
nvhether  fole  or  covert^  JboM  by  her  lafi  will  limit  and  appoint;  and 

for  want  of  fuch  appointment^  then  to  her  own  right  heirs  for  evetm 
After  the  Inarriage  A.  mortgaged  the  land  to  the  plaintiff  for  500 
years,  to  fecure  1000 1.  A.  and  M«  Join  in  a  fine,  and  both  de« 
clared  the  ufes  to  be  to  the  plaintiff  for  fecuring  his  principal  and 
intereft,  the  remainder  to  the  right  heirs  of  A.  M*  infilled  that 
ihe  was  compelled  by  dtirefs  to  join  in  the  fine,  and  that  the 
mortgage  was  fi£Htious  only,  and  in  truft  for  A.  in  order  to  de* 
fraud  her;  and  it  was  argued  that  this  was  a  naked  power  Mvithout 
any  interefl:,  and  fo  could  not  be  barred  by  the  fine ;  but  lord 
chancellor  e  contra,  and  decreed  the  truflees  to  convey  to  the 
plaintiff,  but  without  prejudice  to  any  future  bill  that  may  be 
brought  for  ilifcovery  of  the  fraiid  or  force.  Cafes  in  £qu.  ia  lord 
Talbot's  time.  41;  Mich.  17341  Penne  v.  Peacock. 


(P.  2)    Incumbrances  by  them  of  the  Eftate,  &c« 

$  of  the  Feme. 

* 

X.  A  Fenie  covert  iy  durcfs  joins  in  a  leafe  with  her  hufband^ 
"-  fhc  (hall  be  bound  by  it  j  per  Manwood  J.     3  Le.  72.  pi. 
no.  HilK  20  Eliz. 

2«  Baron  and  feme  feifcd  in  the  right  of  the  feme,  mortgaged 
by  deed  for  3601.  and  covenanted  to  levy  a  fine  for  further  af*' 
furance^  and  if  the  baron  and  feme,  or  either  of  them,  or  their 
heirs,  executors,  &c.  did  pay.  Sec.  then  the  hiAfine  to  enure  to  the 
baron  and  feme^  and  the  furvivor^  and  after  to  the  right  heirs  of 
ihe  baron.  A  fine  was  levied,  and  the  monies  hot  paid  at  the 
time,  but  borrowed  more  money,  and  by  deed  confirmed  the 
mortgage  for  the  further  fum.  The  baron  died  \  his  heir, 
an  infant,  decreed  the  feme  to  pay  one-tbird,  and  the  in- 
fant heir  two-thirds.  Chan.  Rep.  218.  13  Can  2*  Rowell  v. 
Walley. 

3*  A.  pronufes  fo  leave  his  wife  400/.  if  (he  'will  join  in  fale 
of  her  lajlda,  and  let  him  have  the  money  to  trade  with.  She 
joinsy  and  fix  monthfi  after  he  give^  bond  to  a  ftranger  to  pay 

his 
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his  vnit  300!.  Sifter  his  deatli ;  per  Hale  Ch.  J.  thl»  l)ond  is  not 
fraudulent  againft  creditors.  2  Lev.  148.  Mich.  27  Car.  2-  B.  jl* 
Qerkv.  Ncttlelhil). 

4.  Jointrefs  paying  off  a  mortgagp  was  decreed  to  hold  ovef 
tiU  file  or  her  executor  be  fatisfied,  ayid  interetl  to  be. al- 
lowed her.  Chan.  Cafes  271.  Hill.  27  &  28  Car.  2.  Corni(h 
V.  Mew. 

5.  A.  and  his  wife  felfed  of  lands  m  the  right  of  the  wife  by  ^«'*-  4»« 
line  and  deed,  mortgages  them  for  340I.  which  was  not  .paid  at  \f^!^^ 
the  day,  but  200 1.  part  was  paid  afterward,  and  then  A.  borr  cheveteiu 
rawed  other   money  of  the   fame   mortgagee.     The  payment  of  ^*  ^-  ^- 
the  200 1,  was  indorfed  on  the  mortgage  deed.     The  wife,  ia  ^rfijuSf* 
prefencc  of.  A.  made  account  of  what  Was  due  on  the  firft  and 

fecond  loan,  for  both,'  by  agreement,  were  to  be  on  fecurity  of  C  ^  3 
the  'mortgage.  The  wife  died  but  no  fine  levied  on  thejecofid  loan^ 
and  therefore  obje^ied,  that  nei^er  the  wife's  nor  A.'s  confent 
ihouldbmd  the  heir;  but  Finch  C.  contra;  for  the  mortgagee 
has  good  title  in  law,  and  as  much  equity  to  tlie  money  as  th^ 
heir  has  to  the  land.  2  Chan.  Cafes  98.  Pafch.  34  Car.  2. 
Ikiufon  v.  Sacheverell. 

6.  Where  the  wife  jotried  in  a  fine  {ur  concetti  o£  her  Jointurr,  AJeedfm 
l>eing  hbtifes  burnt  down  in  the  fire  of  London,  in  order  to  a  *"***  ^ 
mortgage  or  fecurity  to  raife  1500I-  to  rebuild  them,  it  is  not  an  ^Mfeeand 
abfolute  departure  with  her  intereft;  but  there  is  a  refulttng  trufi  thehufrand, 
for  her  when  the  fecurity  or  mortgage  is  paid,  to  have  her  eftate  J*?^** 
agam,  as  if  it  had  been  a  mortg^e  on  condition,  and  th^  money  venanta  to 
raid   at    the  day.     2    Chan.    Cafes    98.   Pafch.    34  Car.    2.  Fx  tbe 
Brond  V.  Brond,  and  ibid.  161.  Hill.  3c  &  36  Car.  2.  Broad  v.  ^"o'^sv 

n^^^J  money,  vi<i 

uroacu  X500I.  with 

iotereft,  »sA. 
tte  equity  of  re^bDMioo  it  lithited  to  the  !raft4nd  and  bis  heirs,  but  iht  w'fe  h  no  party  to  the  dteeU 
Tbe  .hvA«id  hyi^t  ^000 1.  in  bvildiag,  ind  dies.  Ld.  Nottingham  had  decreed  nvt  redemption 
to  the  wife,  and  now  North,  keeper,  of  the  fame  opinion ;  because  flie  was  ao  t)arcy  to  the  deed, 
which  was  for  99  years  if  the  hufliaad  lived  fo  loog,  and  ike  being  a  joincufs,  there  reds  a  revetiiffii 
ia  her  which  naturally  attiyds  the  redemption;  and  bad  the  caufe'come  originally  before  him,  he 
%rouid  have  decreed  it  clear  to  the  wife,  the  hufband  having  covenanted  to  pay  the  mc^ney.  Verr. 
SI),  j^l.  III.  Mill.  35  ic  36  Car.  2.  S.  C.  by  the  name  of  Brend  v.  ^rend.  — — .—  This  fine  did 
SKK  Mtroj  her  jolntare,  but  cnh  enured  to  a  particular  purpcft  to  ralfe  this  term,  and  Ihe  (haU  faat-e 
the  retit^  and  it  Hudl  not  be  nibjed  to  the  debts  or  charges  made  ifince  her  joineurr,  the'lcFying 
tbatoi  bdng  upon  an  agreement,  that  ibc  fhould  have  her  jointure  out  of  the  refcrved  rcnr  of  the 
laovlSa.  Mich,  i  jac.  x.  B.  R.  Skio.  238.  pi.  2,  Anon,  iecms  to  be  S.  C.  Fin.  Rep.  2;^ 

BxcBd  T.  Bread,  as  not  the  S.  €• 

7.  The  hufband  gave  a  voluntary  bond  after  marriage  to 
make,  a  jointure  of  fuch  value  tin  his  vrife.  ^Fhe  hufband  ac- 
cordingly makes  a  jointure.  The  wife  gives  up  the  bond.  The 
jointure  b  evicted.  The  jointure  fhall  be  made  good  Cl^lt  of  the 
iiufband'i  perfonal  eftate,  there  being  no  creditors  in:  the  cafe, 
and  the  delivery  up  of  the  bond  by  a  feme  covert  could  no 
trap  bind  her  ihtcreft.  Verh.  427.  pi.  40^.  Hill.  i686.  Beard 
▼.  Nuthall. 

8.  A  feme  corert  agrees  to  fell  her  inheritancet  fo  as  ihe  might 
have  200 1.  of  the  money  fecured  to  her.  The  land  is  fold,  and 
the  money  put  out  in  a  truftee's  name  accordingly  \  tliis  money 

•  '  fijall 
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ihatlnot  be  liable  to  the  ht^and^s  deits^  nor  (ball  any  .^rMj^ 

ij  the  n»nfi  to  that  purpofei  ftibiequent  to  the  firil  original  agree* 

menty  be  obliging  in  th^t  behalf.  %  yem.649  65.  {>1.  58.  Tri^. 

1 68  8.  Rutland  V.  Molinebz. 

S.  C.  cited        p.  Feme  jdm  vfiti  bdrm  in  a  mortgage  of  her  own  tnhetttanc'e  to 

Swper,^*    Taifc  money  to  buy  a  pladc  for  the  baron ;  baron  covenants  in 

WnM*sRep.  the  morteige  to  pay  the  money  (4500I:)  afid  on  payniisht  thereof 

a65,  »66.    by  proTifo  the  term  is  to  ceafe.    The  mortage  is  afterwards 

.^cafeof*   ^J^«4  and  the  proyifo  is,  that  oii  payment  by  theni,  or  either 

Taiev.Avf.  of  them,  thc  term  to  te  iifftgned^  as  tief  dr  either  of  them  (hall  rf/- 

tin.-..MS.    reB^    Baron,  foon  after  the  mortgage,  promifcd  his  wife  to  api- 

Moitme     P^y  ^^  profits  of  his  place  to  pay  it  offl     Baron  pays  it  offy  and 

(D)  cibtt  8    tedus  an  ajjignment  in  trufi  Jor  himfelfy  and  devifed  it  to  a  fecond 

Tac.  170a.    ^ife*    The  fon  and  heir  of  the  baroil,  and  firft  wife,  brings  a 

J*^^'^/      bill  to  have  the  mortgage  affigned  to  him.    Denied  relief  in  cane. 

Equ.  Rep,     but  On  payment  of  principal,  intereft,  and  cofts.    But  in   dom. 

Id  ch«^^    proccr.  decreed  the  mortgage  to  be  affigned  to  thc  heir.    2  Vem. 

cdior,     "    R^*  437-  pJ*  4<^2.  Pafch,  1702.  Earl  of  Huntingdon  v.  Countefs 

Fafch.         of  Huntingdon. 

9  Ann.  10.  Baron  and  feme  mortgaged  his  wife's  cftate,   and  baron 

covenants  to  pay  the  money,  but  the  eqmty  of  redemption  was  re- 
ferved  to  them  and  their  heirs.     Baron  died,  and  made  J.  S.  ex- 
ecutor ;  per  cur.  the  baron  having  had  the  money  is,  in  equity, 
the  debtor,  and  the  land  is  to  be  confidered  but  as  addirional 
r  70 1    '^^""^J  *^^  ^^  decreed  it  according  to  the  judgment  in  dom# 
*•  '    -"    proc.  in  the  cafe  of  Ld.  and  Lady  Huntington.  2  Vem.  604. 
pi.  542.  Hill.  1 707.  Pocock  V.  Lee. 
Xn^UcMfe        II.  The  wife  joined  with  her  hufband  in  a  fine  to  raifc  400A 
^bk"^  /«  equip  him  as  an  officer  of  the  army.     The  hufband  dies.     Per 
gatfefi^eral  cur.  this  muft  be  taken  to  be  a  debt  due  from  the  hufband,  and 
cbantia  out  to  bc  paid  out  of  his  perfonal  eftate  if  he  be  able  ^  but  all  other 
to^^^l^  debts  (hall  be  paid  firft.    z  Vcrn.  689.  pL  614.  Mich.  17 14.  Tate 

and  died         V.  Auftin. 

indebted 

hj  fimple  contnd.     The  aflets  were  not  fufficient  to  pay  all.    Ld.  C.  Cowper  held  this  mort' 

(age  to  be  a  debt  of  the  huibanoi's,  and   that  the  wife»  by  confeoting  to  charge  tht  land  with 

ity  does  not  nnake  it  left  bis  debt  than  it  was  before  $    but  decreed,  that  all  other  debts  ihoold  be 

preferred  to  this,  and  that  diis  be  preferred  before  legacies,  though  to  a  durity.     Wnu.'s  Rep.  Mifib. 

1 714.  S.  C. 


(  Q^)  What  jl£lions  the  Baron  may  have  alone,  with* 
out  bis  Feme^  yet  in  the  Right  of  his  Feme. 

Br.  Baron  [i,  ^T^HE  baton  may  have  an  aflion  alone  upon  j  R.  !•  for  en* 
?5>"i!Jes  ^^>S*  ^""^^  ^*^  ^^^  of  the  feme. .  38  H.  6.  3.  adjudged-] 

-S.  C.  for  nothing  IS  to  be  recovered  but  damages  only.  Br.  A^ion  fur  le  Statote,  pi.  ly.  dt^ 

38  H.  6.  4.  S.  C.  &  S.  P.  accordingly ;  but  Brooke  fays  qoKie,  wh^er  he  ttay  u^oa  the  ftatute  or 
S  H.  6.  and  fays,  it  feems  that  he  may,  becaufe  he  ihall  recover  nothing  but  damagies  in  the  one  caA 
nor  in  the  other,  and  not  any  land,  and  therefore  it  Is  all  one,  as  it  feems.  ..Tlwt.  Dig.  30.  lib* 

ft.  cap.  5.  f.  J7«  dtaS.  C  to  which  agrees  the  opinion  of  PafcK.  4  E«  4«  144 


[a.Ife 


%aron  ano  time*  7d 

t%v  Ute  Hadl  kive  a  mtaramdtJit aiont.  38  Hi  &  1. 1.  iffTeeci.  *Bn  Cbur* 
Contn.-a«H.6.8.3  .  1^32!:^.$: 

\hat  in  qva.  imp*  the  plaint: IF  cooBfed  thtt  A.  wit  AiM  of  tlie\M*««Hba  ti  of  At,  Mid  1m  took  A« 
to  wife,  and  the  cburdi  voi<M,  end  hepfcfeadd  ki  jwc  of  A«  iflrf  hfld  ifiiit,  iad  A*  4My  and  th# 
church  voided  agahiy  and  he  preTcated  $  and  per  Cor.  hotenH  fM  Jikmd  frtfikimtHt  it  tnt  sfftgtd  hk 
jmrg  mxenSf  tliexefme  iH;  whoeupoo  ho  aioendod  hia  co«M>    Bioofe  ftfB»  ^luttt  lihnum  > 

Fitah.  Qoaie  Impedk,  pi.  85.  cites  S«  O.  and  judgment  wti  prayed  of  till  cooflt,  bceaofe  he  did  not 
decl«e  that  he  and  hia  wife  prefented,  but  onty  that  he  la  Jore  uxorit  jiiifcilid»  whereaa  the  pre- 
frBtatkm  oQght  to  haive  been  by  both  v  f^  had  ibt  heed  dliTCy  he  ought  to  fne  Sh  both  their  nameat ' 
tfrt  fo  wat  the  opinion  of  die  coort,  and  thereupon  he  amended  hia  count*  But  FItaherbwt  £iya  quae* 
1^ }  fortbac  it  has  been  adjodged,  that  he  Aall  have  aftioo  alone,  ftc.  »  Fitth.  Joinder  en  Adion^ 
pi.  I*,  rites  S.  C.  fayt»  he  ought  to  join  the  feme  in  the  aftkm,  oiherwifc  the  writ  11  not  good,  end 
that  (6  was  cbe  opidiols  of  the  whole  court. 

The  bareo  may  have  quare  impedit  without  bit  f^aae ;  for  it  il  in  a  manner  ptrfbnal*  Br*  Par* 
Bour,  fcc.  pi  24.  cites  4  E.  4.  30. 

In  qoasc  impedit  the  feiKmay  join*  Het.  144*  Trin*  5  Car.  C«  B.  per  Mutton^  and  yet  the  avoid* 
aocegoes  oa  to  the  csecucois  of  the  baron  ■  -  Litt.  285.  S.  P.  by  Hutton.  ■  ■  RoU.  Rep.  3C9« 
pL  II .  Pafch.  14  Jac.  B»  R.  per  Coke  Ch*  J.  They  (hall  join  in  qua.  imp.  per  toC  cur.  Bulit 

ito.  Paich.  9  Jae. 

if  a  nfxr  avoidance  be  granted  tt  ham  and  feme,  the  bamn  Aall  have  adhm  aJebe  1  ptf  Hudott 

a&d  Ydverioo,  (abiencibus  aliii)  Lit.  Rep.  13.  Hill  2  Car.  inC.  B.  obiter.— And  lee  ibid.  375.  An* 

S.P.  Br.  Baroh  and  Feme  pi.  x8.  cites  50  £.  3.  13.  becaufi^  mibmgkfbe  nc0Vtn/hwi  m 

frtjtntmtmt,  amd  nir  ibi  advovfcn  ;  butter  Holt,  affife  of  darrein  ^efintmnU  (hall  be  brought  by  both  | 

Ibr  tiu)  is  a  mixed  o&fitf  tod  the  adv^ufcm  Jbali  h  recovered ;  but  in  quare  impedit,  the  prdcUta** 

tian  or^aoaset* S.  P.  becaufe  the  wrlc  to  the  bi/hop  againft  him  ihall  not  bind  tfie  reroe  who 

IS  ikot  party,  and  aifoii  is  aided  by  the  ftatute  of  Weftminfter.  ,Br.  Quare  Impedit,  pi.  41.  cites  50 
£.  3.  13. 

A  writ  Qffmare  im^ed/t  was  brought  bj  tbe  baren  aJmt,  when  be  bad  tbe  advowfen  im  rigbt  0/  bii 
femt^  and  adjudged  a  good  writ.  Thel.  Uig.  20*  lib.  2.  cap.  5.  f.  12.  cites  Trinl  50  £•  3.  13,  and 
that  lb  it  was  adjudged,  Mich.  i\  H.  4.  12.  lArhcre  it  was  faid  by  Thiming,  that  they  ought  to  join  !a 
^tra  rf  rif^bt  ef  odcwfcMf  and  in  affife  9f  darrein  prcJcntmeKt  -y  and  that  the  opinion  of  tf»  court  wait^ 
Trin.  28  H«  6.  9.  that  they  ought  to  join  in  quare  impedit  alfo,  and  fays,  fee  7  H.  7.  2«  ■  u 
The  hulband  alone  may  have  quare  impedit;  per  Dyer.  OW.  82.  Pafch.  4  ft  5  P.  ib  M^  >■■  ■ 
2  fiolft.  14.  S.  P.  accordingly!  per  cur.  Mich.  10  Jac. 

{\.  So  in  frt/pafs  fir  takhg  charters  of  the  inheritance  of  die  t  ■'•  S«w« 
feme.     t38H.6.i|.    t  8  H.  5.9.  b.  adjudged.]  ?5^?^« 

38  H.  6. \. 
[b.  4«  a.  S.  P.  obiter.]  %  F>tsh.  Brief,  pi.  890.  dtes  S.  C.  the  wHt  Uran  Awarded  goody 

though  brought  only  by  the  baronf—^~>  Thel.  Dig.  29  lib.  2.  f.  16.  cites  Hill.  8  H.  5.  9.  aoi 
ibid.  L  17.  eitrs  38  H*  6.  4.  S.  P.  fo  agreed  by  Fertefciie.  '  ■  See  (R)  pU  x.  and  the  nofei 
there. 

[4.  So  in  a  writ  o( forger  offalfe  deeds  of  the  inheritance  of  tht  Br.  f  atoi 
fcmiS.     38  H.  6. 4.  Dubitotur.]  ^^^^^ 

citca  38  H« 
6.  3.  but  S.  P.  does  not  appear  there,  though  ih  the  Year.book,  3^  ft.  6*  4.  a.  ln.pl.  94' 
which  begins  in  fol.  3.  b.  the  S.  P.  is  aflerted  and  denied.  ■>  Thd.  Dig.  30.  lib.  %. 

cap.  5.  f,  18.  cites  S.  C.  that  it  was  faid,  that  they  Ihall  join  in  ^  writ  of  foigtt  gf  flUil 
deeds. 

tj.  In  iUt  cafes  where  the  feme  fhall  net  have  the  thing  when  it  is 
removed^  neither  alone  to  hcnclf,  n^  jointly  with  hef  huftand,  b«l 
the  baron  only  ftiall  have  it,  there  the  baron  alone,  without  his 
feme,  fliall  have  ail  aftion  to  recover  it,  as  in  the  cafes  afore- 
faid.] 

[6.  The  baixm  (hall  hare  trejpafs  alone  for  a  trefpafs  upon  the  3j^^*J!^ 
land  of  his  feme.    $  38  H.  6.  3.  b.  7  Ed.  4.  6-]  ^Jo^ 

of  (baJSftg 
mtbecbafiwbkb  be  has  in  right  of  bis  w/e,  without  naming  the  Wife;  for  mtbingAall  bt  recovered 
bm  damares^   and  the  release  of  the  baron    Is    good   bar.     Br.  Joinder  in  Aaion,  pi.  7.  oicni 
43  E.  3.*  8.  end  concordat  the  fame  year,  fol.  14.     For  \tf^  bwos  ipay  r«Mi»  ^k*w.    Bt*  JeinAar 

▼ofc.  IV.  ^  '* 


7« :  IBawn  auB  jTetne. 

if»A^»,  {4.  ^.   ■  Th^  jMg.  19*  lib.  i.  cafi'.  5.  f.  14.  cttet  S.  C.  lAd  fkyi  tUt  ibtt 

adjudged  tfaa  {amt  jctf,  foU  f6  ana  26.  </^  ^0010  y/A-^d  ^  ntmrimo  huU  ^afto,  which  be  had  in  jure 
uxorit,  that  the  a^ioa  was  well  bro^|tit  by  the  baron  al6oe*  Br.  Baron  and  Feme,  pi..  i€* 

CUM  S.  C.  Ktoiduiily; 

A^HoB  of  ucfpafa  qftax*  cbitfiiai  '6«git  was  brought  by  baron  and  feme*  and  PoHcifcn  Ch.  J.  hel4 
that  the  feme  couid  not  hi  joined*  ibeugh  it  was  her  land.  But  Venttiv  J.  e  contra  ^  for  this  a^oa 
wSU  furvive^  and  they  have  aloftion  either  to  join  or  to  bring  k  alone.  Adjjoniatwr.  »  Vent.  1 95* 
Tcin.  %,Vf  &M.inC.  B.  Bright  y.  Addy% 

4  Br.  Bnron  and  Feat»  pU  57.  citea  S.  C.      ■  The  feme  fliall  AOC  join,  /or  damages  (hall 

be  recovered  in  liou  of  profiis.'  Het.  114.  by  Yeivertoni  cites  4  E.  4.  *      Litt.  Rep    2.8  5* 

S.  C.  cited  by  Yctvtoin»  In  treipaia  they  may  le«er:  per  our.    Bulil.  %u  Paich.  8  Jac« 

Anon* 

.  Of  treffififs  done  h  tbt.Umd  •f  the  ftme,  the  baron  may  have  trefpafs  alone ;  for  if  he  ideates^ 
or  recovers,  and  dies,  the, feme  jhall  not  have  aSion.  Per  Finch.  Br.  Barao  and  Feme,  pi.  %%, 
eitea  47  £•  f^  9.  «*■■■  Br*  Baron  and  Feme,  pi.  50.  cites  1 5  £.  4.  9.  S.  P.  , 

Trifpafs  may  be  brought  by  baron  and  feme,  that  be  broke  the  elofe  •f  the  frtne  dvm  foUi  fuit.  Br« 
Baron  and  Feme,  pL  69.  cites  21  H.  6.  30,  The  baron  may  have  tie^aia  witWaC  lusftmc; 

for  it  is  in  a  manner  perfonai.    Br.  Pernor  de  Profits,  pt.  24.  cites  4  £.  4.  30.  ■  Id  tiefpaia 

atmtt  cloMJum  /regit  they  ought  tO  join,  by  the  clear  opinion  of  the  whole  court ;  fo  that  it  fliall  be 
intended  here,   that  they  aie  jointenantSy  and  judgment  according! j.    Bulft,  no.  Pafch«  9  Jac* ' 
MaywM  v»*  Tew* 

Ai\l!'ft  he  ^»^,  The  baron  alone  may  have  a  decies  tantum  for  taking  moncjr 
heanrhU*  *^  *^  €^  brought  by  him  and  his  wife.  40  £d«  3.  33.  b.  ad- 
^fehad       judged.     Nota,   this  is  a  popular  a£lion.  But  either- 

brought  a     ^ays  it  is  c  contra.] 

€ui  In  wta» 

Quod  nota  bene.  Br.  Joinder  in  A^ion,  pi.  19.  cites  7  H.  4.  2.— ^•Br.  Banm  Md  Feme,  pt«  30. 
cites  S.  C.  &  S.  P.  accordlngfy.  — ^  Thel.  Dig.  29.  lib*  2.  cap.  5.  f.  ;i.  cites  Trin.  40,£. 
J,  33.  S.  P.  and  fays  that  fuch  writ  was  abated,  Pafch.  43  £•  3.  i6.  35.  which  was  brought  by 
the  baron  and  feme ;  and  diat  writ  brought  by  the  baron  alone  was  adjudged  good.  Mich.  7  H.  4.  a* 
Br.  Baron  and  Feme,  pi.  17.  cites  43  £,  3.  i6.  S.  P. 

Fet  where         g.  Where  the  baron  himfelf  dcmifes  the  land  for  years,  which  he 

^  ^d  femT     ^^*  ^^  ^S^^  ^^  ^^^  feme,  he  may  maintain  a£lion  o£  wa^e  without 

mikea/rtf/r  his  feme ;  bccaufe  iiis  leilee  cannot  difablc/the  eft  ate  of  his  lefibr. 

for  y (art  if  Thcl.  Dig.  30.  lib.  2.  Cap.  5.  f.  31.  cites  4  E.  3.  It.   Darby » 

die  barm 

dkne  may  have  writ  of  debt  fcr  the  arrearage*  of  the  retitj  grc.      Thd*  Dig.  30.  lib.  ft.  cap.  5* 

f.  25.  cites  Pafch.  7  £•  4*  6. 

9.  For  a  battery  of  the  feme  before  the  coverture^  they  (hall  Both 

join  in  the  a£^ion  5  but  quaere  of  a  battery  after  the  coverture. 

Br.  Joinder  in  Aftion,  pL  54.  cites  12  Aflf.  87.] 

E  7^  3         to.  He  who  i^feifed  of  a  feigniory  of  homage,  fealty,  efcuagc^ 

rent,  and  fuit  of  court  in  jure  uxorisy  may  avonu  the  taking  oS  the 

diftrefs  for  all  thofe  fervices^  except  hotfiage^  in  Us  otun  name^  nvHb^ 

out  narmhg  his  femiy  though  he  has  no  iflue  by  her.    Br*  Diilrtfs» 

pi.  33.  cites  27  Aff.  51- 

Br  Petition,        j  i.  Petition  may  be  made  by  the  baron  alone^  ivhern  he  is  in  the 

I  •  Q^g^^^^  land  by  rcajon  of  a  Jlatute  merchant  made  to  his  feme  when  fhe  was 

cordingiy.    fole,  and  they  both  may  join  if  they  will,  but  the  fuit  is  good  by 

*■ Br.    him  alone,  becaufe  the  thing  is  only  a  chattel  real,  which  the  ba- 

S^s^^pf*'  ron  may  give  or  forfeit ;  quod  nota.     Br.  Joinder  in  Action,  pi. 

andcJies*       61.  citeS    37  Aff.    II. 

5.  C.  and 

Ciyi  that  therefore  it  i^  a  chatoei  veiled  In  the  baroo  -o  jure  proprio« 

12.  Upon 


,  ll«  ^j^^  ^  coniraS  nuiit  by  the  baron  and  feme^  the¥  cannot 
)oin  in  a&iCNi  of  debt,,  notwithftanding  that  it  he  for  the  land  of 
th*  ftmi  fde.     Thel.  Dig.  30.  lib.  2.  cap.  5.  f«43.  cites  Trin.  48 
E,  3.  18. 

13.  In  ^afk^  if  the  haron  and  feme  feifed  in  jure  uxoris  leafefor  Br.  Jotmler 
%ears.  the  baron  and  feme  oui^ht  to  join  in  wafte,  for  otherwife  "[  ^^'°?» 
the  wnt  ihall  abate.     Br.  Baron  and  Feme^  pi.  31.  cites  7  H.  s.  c.  And 

4*  IC,  foitfcciijt, 

that  during 
the  liie  of  the  baron  it  ihal  be  faid  the  leafc  of  both* 

14.  The  baron  and  feme  may  join  in  appeal  of  rape  ofthefeme^  •  They  ftall 
for  he  cannot  have  it  without  the  feme.    Br.  Baron  and  Feme,  -gj"'  jjJJ^* 
pL  34.  cites  *  8  H.  4.  21.  per  cur.     But  fee  elfewhere  the  baron  cap. 5.  r.'zsl 
brought  the  appeal  alone,     i  H.  6.  i.  1 1  H.  4.  13.  and  loH.  4.  «''^  s.  c. 
rkxh.  Corone,  «8.  '^^^^.^ 

cbc  opinion  there.  '  Whcfe  a  pirfumt  tort  it  done  to  the  wiftf  Che  baron  and  feme  ought  to  join  in 
•£bons  M  forbacterr,  &c.  per  Coke  Qh.  J.  RoU.  Rep.  360.  in  pi.  11.  Pafch.  14  Jac.  B.  R.  ■  ■ 

S.  P.  accordingly »  by  Ricbardfon  Ch.  J.  bccaufe  the  feme  ihall  have  che  a<ftion  if  ihe  furviTe.  Litt. 
Rep*  2S5.  Tiin.  $  Car.  C.  B.— .He  may  have  a&ion  alone /or  beating  bit  wife.  8  Mod.  a6. 
HiU.  7  Geo.  1.  Read  v.  Mar/hail. 

15.  Where  the  baron  and  feme  had  recovered  damages  in  writ  of 
t^nage^  the  baron  alone  without  his  feme  was  received  to  main- 
tmn  writ  of  debt  for  the  damages.   Thel.  Dig.  30.  lib.  2.  cap.  5. 
1  22.  cites  Hijl.  x6  H.  6.  Brief,  939. 

16.  The  baron  may  have  confpiracj  and  the  like  without  his  Cafe  m  na- 
feme,  for  it  is  in  a  manner  perfonal.     Br.  Parnor  de  Profits,  J"»*<>^'<'»- 

pi.  24*   cites  4  iL*  4*  3^*  brought  by 

husband  and 
wl^e  jQinft  J.  S.  for  that  hcralfcly  anl  maliciouily  impofed  upon  them  the  cnme of  feUny ,  and  laboured 
to  todiA  tbem  ;  it  was  held  that  the  action  was  not  weilbroDglH^  bccaufe  chey  c^innot  join  to  the  tort 
done  to  the  bann.  But  if  it  had  been  i^  confpiracy  to  indict  the  wife,  they  mi(;ht  join  well  enough, 
and  three  jtifticea  were  of  that  opinion  j    butCrookeJt  e  contra.     Jo.  440.  pi*  7.  Trin.   i^Catw 

B.  R. Cro.  C.  553.  pi.  8.  Dalby  v.  Dorthall,  S.  C  Berkley  ]\  held  that  k  was  a  fev<:ral  wTx>ng» 

and  therefore  they  could  not  join  \  but  Crooke  J.  e  contra,  bccaufe  it  was  grounded  upon  one  intiictc- 
cord  by  which  both  were  prejudiced,  and  they  m.iy  join  if  they  will,  or  the  hulband  only  may  have  the 

#Qioa  for  it,  that  he  was  damnified  ;  wherefore  cseteris  abfentibu«,  adjomatur. Mar.  4-.  pi.  75. 

Trin.  15  Ctf .  Anon.  S.  P.  and  fitemt  to  be  S.  C.  and  Crooke  J.  was  of  opinion  a&  above,  but  the  whole 
CBMt  waa  offiaA.  him. 

17.  Upon  bailment  made  by  them  two  before  the  coverture^  they 
cannot  join.  Thel.  Dig.  30.  lib.  2.  cap.  5.  f.  26.  cites  Mich.  8 
-£.  4.  16. 

18.  Bill  of  attachment  was  brought  by  the  warden  of  the  Fleets  by 
name  of  J.  N.  warden  of  the  Fleet,  and  it  is  good,  nciivlthflanding 
he  be  warden  injureuxoris^  &c.  and  his  feme  fhall  not  be  n?,wed 
with  him  in  adion  perfonal  •,  for  when  the  court  commands  him 

to  do  his  office,  &c.they  do  not  fay  warden  of  the  Fleet  in  jure  [•  73  ] 
uxoris,  but  only  warden  of  the  Fleet.    Br.  Bille,  pi.  1 6.  cites  9 

£.  4.  40. 

19.  J?^«/ was  brought  by  the  baron  and  feme,  ofrefcouimade  Br.j^nder 

ky  the  lord  in  right  of  his  feme  ;  and  it  was  argued  that  the  baron  *y  ™^ 
aJone  ought  to  have  the  adion,  and  awafded  that  the  adion  is  s.  c— - 
well  brougiU  in  name  of  both ;  quod  nota.     And  per  Littleton,  it  s^.  ^^J^^^ 

G  2  IS  * 


73  Xtittun  and  iFemc. 

4*  5^*  19  wril  brought  alfo  in  the  name  of  the  baron  onlf.  Br,  BaiXM 
fc.— Th!^*    andFcmp,  pi,  50.  cites  ij(  E.  4,  9. 

hufiaml  €ii/lrswed  for  arrears  of  remt  dut  to  the  no'ife  dum  Ms  {  refcout  was  made  hafraad  aloBC 
may  brine  this  adion,  or  may  join  bis  wife  if  he  pleafe;  but  for  a  dtht  due  to  the  wife  ditmfMf  they 
mmSk  both  join  in  the  action.  Moor  411.  pi.  584.  Mich.  37  Sc  38  Elix.  Feooer  v.  Plaikcc  — ^ 
Cro.  Zi  4S9»  (his)  pi.  3.  S.  C.  adjudged  5  for  it  is  a  tort  done  to  the  baron»  for  which  be  may  fiie 
alone  or  joia  her  with  him>  becaufe  it  ahfes  on  a  doty  doe  to  her  before  the  coverturt,  but  it  ia  athU 
deftioft. 

Het.  x6o.         20«  "Wihere  an  Migationi^  made  to  a  fvoman  nvho  taker  buflfanJ^ 

Aif.  S.  P.    ^g  ^jfg  ought  to  join  with  the  hufband  in  the  afkion  ;  but  if  the 

Mtgat't9h  be  took  from  the  hu/bandy  he  alone  (hall  hare  the  a£lion 

for  the  obligation,  becaufe  he  may  difpofe  of  it.     Litt.  Rep.  375* 

Arg.  cites  7  H.  7.  [but  I  do  not  obienre  that  point  any  where  in 

that  year.] 

4  te.  SS.         21-  Baron  brought  an  adidn  for  the  battery  of  his  wife,  per 

iM*  1^7*        quod  negotiafua  infeBa  remanjerunt^  and  had  judgment  to  recover* 

Eaa!*'c*\.  ^'^'  J*  5^^'  P^*  *  '•  ^^y^  *  precedent  was  fliewn  in  28  EUz.  B.  R» 

Choimk^Tl  Cholmley's  cafe. 

Coogey 

feema  to  be  S.  C.  and  is  of  an  adion  brought  by  the  hufband  of  a  battery  done  to  the  wi/e>  and  tbe 
phuntiflF  had  judgment;  but  nothing  is  mentioned  of  die  per  quod  negotia,  Ac.  ■  Cro.  1.  50a* 
|l.  II.  ftys  thit  another  pvecedeat  was  cited  to  be  ia  lfccexclMi|tter  ia  Doyl»*s  caioy  that  (iich  an  ic* 
HOQ  wu  adiittdged  |ood. 


An  aakm  22.  Where  the ^^991^  IS  adminiftratrixy  the  fuit  muft  be  in  both 
airi  feoM  ^^^^  names,  and  they  fliall  be  named  adminiftrators  5  for  by  the 
againft  the  intermarriage  tlie  hufband  hath  authority  to  intermeddle  witn  the 
defendant,  goods  as  well  as  the  wife  'y  but  in  the  declaration  all  the  ^cial 
tdifr<l\of  ^^'^^  ^tfi  ^fi^firtb;  per  Wray  CSi.  J.,  and  fo  fome  faid  is  the 
their  pof>  Book  of  £ntrieS|  that  both  of  them  (hall  be  named  adminiftrators* 
tfemon.  The  Godb.  40.  pi.  44.'^ill.  28  Eliz.  B.  R.  Prideaux's  cafe. 

wife  was 

s4f9uttfiratrix.  Mr.  Raymond  moved  in  arreft  of  judgment,  becaufe  haying  been  in  thor  poflefton, 
the  wife  flioold  not  be  joined,  and  naming  her  executrix  might  have  been  left  out  of  the  eife;  and 
cited  a  cafe  10  IK  3.  where  die  wife  was  executrU,  and  the  defendant  promifed  the  hofband  that  if  he 
vould  forbear,  he  woold  pay  j  and  the  wife  was  not  jomed  in  that  cafe.  Per  Powell  J.  in  the  cafe  of 
baron  and  feme,  it  is  certain  the  Uw  does  give  the  goods  of  the  wife  to  the  iiuiband,  but  not  when  fhe 
iaadminiftratrix,  becaoie  fhe  has  them  in  aatcr  droits  and  the  hufband  here  cannot  bring  an  aAion  on 
thejudgmcBt.  JudgmaitfortheplaindflF.  11  Mod.  177.  pi,  a.  Trin.  7  Ann.  B.  R.  ThomfoaT. 
PindttU. 

< 

St  aUb  wmA  23*  In  action  for  goods  wbicb  the  feme  has  as  executrhcy  th*y* 
tilaVnr^ft  muft  join,  to  the  end  that  the  ciamages  thereby  rccorcrcd 
goods  ia      may  accrue  to  her  as  executrix  in  lieu  of  the  goods*    Went.  OC 

k>th  their      £x<  ao7« 

namea. 

Went.  Off.  IxicMofy  007. 

iB»»^  24.  In  battenr  the  plaintiff  declared,  that  oxt  fuch  a  day  the 

ao5.  Hag.  dcfenimt  affaulted  and  hat  his  wife.     This  affion  war  hrougU  by 

Butcher,  the  htifrand  after  the  death  rf  his  mfe^  and  it  bong  a  perfonal 

s-c.  but  wrong,  is  dead  with  the  perfon %  and  if  ihe  had  been  living,  the 

a  tiJIiAi/  httfband  alone  could  not  have  the  aftion,  becaufe  damages  muft 

iikiofY(lT«  be  given  for  the  tort  offered  to  the  body  of  his  wife.    Quod 


OBaron  anli  feme.  ♦  74 

fuit   coMcffttxn.       Ydv.   89.   Trin,  4  Jac.  B*  R.  Higgin$  v.  ^^^J^* 
Butcher.  cafe,  s,  c. 

*  S.  !»•  per  ar.  » to  the  aaion  being  goiie ;  ani  by  TanfieM,  had  (he  been  liTiiig,  4ic  oqght  c» 
lu^jotned  in  the  aaion. Where  the  wife  dies  of  the  battery,  the  baron  cannot  have  aaion  OA 

•  the  cafe,  bccaafe  it  ia  criminal,  and  of  an  higher  nature.  Frcem.  Rep.  224.  pi.  231.  Pafch.  1677. 
C.  B.  Smith  T.  Sykea.— —  And  it  was  urged  by  Serj.  Barrel,  that  if  a  man  beats  a  feme  corert,  the 
hn&ami  and  wife  ought  to  join')  and  if  the  huiband  dies,  it  (hiXi  ftrrive  to  the  wife ;  but  that  the 
adioa  ibalJ  not  fnrvivc  to  the  huiband  if  the  wife  diet,  and  he  cited  37  H.  6.  7,     Bat  xuria  adfite 

It.  A  feme  folc  had  rigbt  of  common  for  her  life,  and  marries  ^-  *«r* 
B.  who  being  hindered  in  taking  the  common,  brings  adion  in  his  thU.sCw^ 
own  name,  without  naming  his  wife.     The  court  held  the  a£^ion  c.  B.  Cof- 
well  brought,  itbeingonly  to  recover  damages.  2  Bulft.  14.  Mich.  jeUnr.  ^^ 
10  Jac.  Baker's  cafe.  huibami  W 

wife  joined  in  the  aaion}  and  after  TCfdid  fer  the  plaintiff  it  was  moved  in  arfeft,  that  thay  cotiJd 
not  join  in  the  adion  5  and  Richardfon  Ch.  J.  thought  they  could  not  join,  bccaufc  the  wife  could  no( 
have  the  dama^  if  ibcfurvivcj  and  Yelverton  waiof  the  fame  opinion. ——Het.  143-  S-C.  b  to* 


a6.  The  queen  leafed  a  houfc  to  C.  who  covenant^  for  him/elf  ^"*' J'Jj*'* 
and  lu  aceaaors  and  ajftgns  to  repair ^  and  leave  the  houle  repaired.  ^6  Jk.   ' 
Aiterwalrds  the  queen  granted  the  nverfion  to  B.  the  pknntiff  and  B.  R.  the 
his  nvife,  and  to  the  heirs  of  B.   in  fee  :  and  for  not  repairing,  B.  »•  C.  ^ 
done  brought  covenant.  Rcfolvcd,  that  the  aflion  being  perfonal,  ^j  ,pp^„^ 
and  damages  only  recoverable,  the  bufband  may  alone  have  the  ac^  — Codb. 
Hon,  orjmn  the  wfe  with  him.     Cro.  J.  399.  pi.  6.  Pafch.  14  JaC.  |J^c.^UV* 
B.  R.  Bret  v.  Cumberland.  s.  p.  doet 

nota-pear. Poph.  196.  S.  C.  butS  P.  does  not  appear 3  Bulft  163.  8.  C.  andthewholt 

ceart'  were  clear  of  opinion  (except  Haughton)  that  the  adion  was  weil  brought  by  th«  huiband  alone^ 
and  judgment  accordingly.     And  by  Coke  Ch.  J.  and  Doderidge,  he  might  have  jomed  her  with  him 

if  he  wSuld Roll.  Rep.  359.  pi.  11.  S.  C.  fays  it  washdd  by  Coke,  Dodendge,  andHaughtoo, 

diat  the  huiband  ak>ne  may  have  the  aaion  without  the  wifej  for  what  the  baron  alone  may  di&hargv 
m  difpofe  of,  he  may  alone  recover  without  joining  his  wife  in  the  afiion. 

27.  Trefpafe  of  aflault,  and  wounding  of  the  plaintiff,  mc^non  of  *J^^J!:J5^' 
affaulting  and  heating  the  plaintijfs  wife,  per  quod  confortium  £„}y^  gf^.; 
Qxoris  fu«  amifit  for  3  days.  Found  againft  the  defendant  in  both,  but  report* 
It  was  moved,  that  the  hu(band  ought  not  to  join  the  battery  of  his  '^^l^/^ 
wife  with  the  battery  of  himfclf ;  but  refolved  that  the  aftion  was  done  m  the 
well  brought ;  for  it  is  not  brought  in  refpeft  of  the  harm  done  feme,  and 
to  the  wife,  but  for  the  hufband's  particular  lofs,  that  he  loft  the  J^^ 
company  of  his  wife,  which  is  only  a  damage  to  himfelf.     Cro.  J.  piiatiff. 
501.  pi.  II.  Mich.  i6Jac.  B.R.  Guy  v.  Livefey. 

28.  The  huiband  brought  an  aftion,  for  that  the  defendant  ^^ff^ 
made  an  ajhu/t  on  his  wife,  isf  illam  verberavit,  and  htvjimulcum  ^{^^'^ 
^ne  gown,  isTc,  abduxit,  &c.  tsf  detinuit,  ^f.c.  for  fivi  jtears,  per  Car.  in  cam. 
quod  confortium  ncc-non  conjilium  i^  auxilium  in  rebus  domtfiicis  amjfit,  ^'^^^"^ 
qusc  habere  debuiffet.  The  plaintiff  had  a  verdid  and  Sool-da-  g]  ^  ^ 
mages ;  and  upon  error  in  the  exchequer-chamber,  it  was  objettod  s.  c.  cita 
that  the  aaion  could  not  be  maintained  by  the  huiband  alone,  for  ^J^ 
the  wrong  done  to  his  wife  j  but  all  the  jufticcs  and  barons  held,  j„  ^„^ 

if  it  had  been  only  brought  for  an  injury  done  to  her,  the  baron  |^  ^pit  wa^ 
ought  to  join  hU  wife  with  him  \  but  here  it  was  for  a  lofs  and  m-  '^^  ^J*  «J* 
jury  dpnc  to  the  huiband,  in  depriving  him  of  the  ^^^f^l^^  J«^««  «l»<l 


*  75  TBaron  anu  ^tini, 

^°* » ^^^  afl5ftance  of  his  wife,  and  all  is  concluded  with  the  per  qtiod^ 
i^^j^dg.     which    extends   to    all   before,    and   therefore    the    judgment 
ment  do  not  was  affirmed,    Cro.  J.  538.  Trin.   17  Jac.  I.  B.  R,  Hide-  ym 

fcar  the  wife  Scvffor. 

to  have  an  ' 

adion  after  the  death  of  her  hufband  for  the  battery,  or  flie  may  join  with  her  hniband  in  another  ac« 

tion.«-i-^A6iion  wa«  brought  hy  baron  and  feme  for  battery  of  the  feme,  per  quod  confortiiim  amlUr^ 

•nd  held  good  (  and  fays  that  a  Uke  jodgmentwas  affiroied  ia  the  exchequer- chamber.  Jo.  44.0.  pi*  7* 

Trin.  15  Car.  B.  R.  Anon. 

Baron  alone  »  29.  Cafe  was  brought  by  baron  and  feme,  for  ivordsfpohe  cftB^ 
H^nftc  fi^^i  and  judgment  was  given  in  C.  B.  that  the  hufband  and 
woniijfoki  wife  ihould  recover.  This  was  affigned  for  error  in  B.  R.  becaufe 
cftbt  wifft  the  baron  only  is  to  have  the  damages,  and  the  judgment  ought  to 
wnToniy^ae.  ^»  ^^*  '^^  hufband  alone  fhould  recover ;  but  judgment  was  af- 
ti«nabie  in  Armed  by  the  opinion  of  the  whole  court.  Godb.  369.  pi.  45$^ 
tefpett  of     Hill.  2  Car.  B.  R,  Litfield  v.  Melherfc. 

collateral  ^  ^ 

damages.  Sid.  346.  pi.  11.  Mich.  19  Car.  1.  B.  R.  Anon— An  a^on  of  flapdcr  wis  brought  by 
baron  and  fen-.c  for  tuwdsfpoken  of  the  Wife,  per  quod  the  bujband  l<fi  bis  trade }  and  it  wai  beldy  that 
if  the  words  would  maintain  an  adion  without  the  fpecial  damage,  then  they  ihould  ha?e  judgment  | 
but  if  the  words  were  not  «6^ionable  without  the  fpecial  damage,  then  it  was  ill ;  for  the  wife 
ought  not  to  be  joined.  Cited  by  Holt  Ch.  J.  as  a  cafe  •which  he  remembered.  2  Ld.  Raym.  Rep. 
1038.  Hilt  %  Ann.-  iacaieof  Ruiiel  v.  Corne.  ■  ■  ■  ■  Gould  I.  fald  be  remembered  the  fame  calk* 
Ibid. 

30.  If  an  aivara  he  made,  that  7  /.  Jhall  h  paid  to  feme  toverfp 

and  13  A    to  the  barony  the  baron  alone  fliall  have  a£lion  for  all  the 

money,  becaufe  it  is  a  thing  which  comes  after  the  coverture  i 

per  Hutton  ic  Yclvcrton  J.  abfentibus  aliis.     Litt.  Rep.  13.  HilL 

2  Car.  C.  B. 

S.  p.  cited        31.  Baron  and  feme  brought  debt,  and  recovered  200/.  and^oL 

by  Powell  J.  damages.     The  wife  died.     Upon  praying  execution  for  the  hut 

been  ad-       band,  the  court  inclined  it  fhould  not  furvive,  but  that  adminiflra- 

judged,  and   tion  ought  to  be  committed  of  it  as  a  chofe  en  a£tion.     But  aftcr- 

^tTl^^^c'  ^^^^®  ^^y  agreed  that  he  might  take  execution  ;  and  that  by  the 

See  3  Lev!    judgment  it  became  his  own  debty  due  to  him  in  his  own  rights  and  he 

403.  Mich,  took  out  fcire  facias  accordingly.     Mod.  179.  pU  12.  Pafch.  26 

?  ^-  *^?-  Car.  2.  C.  B.  Miles's  cafe. 

in  K,*  J5.  m 

the  cafe  of  Howell  r.  Maine. 

S.  P.  per  32.  If  a  bond  be  given  to  baron  and  feme ^   the  hufband  (hall 

Ydverton"r.  ^^-^^^g  ^^^  a£^ion  alone,  and  this  fhall  be  looked  upon  as  a  refufal 
The  baron  as  to  her ;  per  the  chief  juftice,  who  faid  he  remembered  this  as 
^^  *'*^«     an  authority  in  an  old  book.     2  Mod.  217.  Pafch*  20  Car.  2. 

action  alone,  p    t> 

or  may  join    ^*  ^* 

with  the  feme.     Litt.  Rep.  13.  Hill.  2  Car.  C.  B.       '      The  baron  may  have  a£Hon  alonCy  per  Coke 

Ch.  J.  to  which  Dodcridge  and  Haughton  agreed.     Roil.  Rep.  359.  pi*  xi. 

jV  ^y^  33'  ^^^  ^y  ^^  haron  alone  upon  a  bond  to  the  feme  during  tb^ 

due  to  the  coverture^  conditioned  to  pay  money  to  the  feme  *,  and  after  divers 

wire,  the  arguments  the  whoIe  court  gave  judgment  for  the  plaintiff.   3  Lev* 

hufband  .03^  Mich.  ^  W.  &  M,  in  C.  B.  Howell  v,  Maine. 

may  lue  ^    7 

alone  without  joiAiog  the  wife  \   per  cor.    Vtnu  396.  pi.  366*  Pefch*  i6S6.  See  (T)  4^ 

£.  3.  II.  ^ 

•  34.  Trovir 


« 
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34.  Trover  bro)igKt  by  the  hxdb^ndfor  nwmypoid  by  the  plmn--  OoqMw4|o* 
^\o'  ^^  ^^  ^^  4efcndant,  fir  land  conveyed  by  the  defendant  /^  ^  ^* 
the  pbnntiff^s  Hvife  by  bargain  and  fal^i  without  the  hujhamts  knoW" 

ledge.    And  per  Holt  Ch.  J.  if  ankles  of  agreement  ace  mftde  by  a 
feme  covert,  by  order  and  appointment  of  her  hufband,  and  the 
money  is  paid  by  the  wife  in  purfuance  of  fuch  agreement  j  or  if  .  * 
the  huiband  (though  not  privy  at  the  time  of  the  ptirchafe)  i^^r*        .        ^ 
nuards  amjentsto  itj  the  property  of  the  money  is  altered,  and  the 
hufband  cannot  maintain  trover ;   but  if  he  is  not'  'privy  tt>  fuch 
purchafe,  nor  agrees  to  it,  trover  will  lie  for  hint'*  againft  th^^ 
vendor  who  receives  his  money  of  his  wife.     Ld..  Haylrt.  Reo; 
224.  Pafch.  9  W.  3.  at  Guildhall.     Gabrand  v;  -Alfeaa.  •  <* 

35.  Hnfband  of  feme  executrix  gives  a  neiv  id^y^tcvn  debtor  tX  Tlie  m\fk 
teftator's.     The  debtor  makes  9  new protnifei^'th^ hnjband ?  th%  5*!"'** °*>* *» 
huiband  may  bring  the  aftion  without  joining  the  wife,'  but  he  "th^^JiL 
muft  aver  the  *  life  of  ^e  wife,     i  SaUc.  tiji  pL  t'd  Mich*  xo  W.  f^  &»  was 
Q.  B.  R.  Yard  Y.  Ellard.  •  ,  .  ..        .>  no  party  to 

ment  or  contraQ  between  herhoftand  and  defendant^  and  tbey  wopid  have  been  AonAirlW  If  they  had 
^laed  )  for  a  promiie  to  the  huft>a&d  it  oin  a  prontfe  co  holbaod  kld/w'^*  Caitb*  Jp^^,  S.  C.  and 
as  aA  aucbodty  in  point  was  cited  Yely.  84.  1^  v.,MifDiae.***»«ii  Mod..9^.  Sf  C.  it  is  a  fpeciai 
promTie  made  to  the  hu£band,  to  whom  the  payment  is  only  to  be  ipade^  and  the  fecov^y  00  this  pro« 
aa(c  molt  be  only  to  hini  in  his  own  right,  which  promife  doe^  notviiter  the  i)ebt>  becaufe  it  is  not  of 
^  9  higher  nacare,  bat  is  a  fort  of  coUatoral  fecmityy  and  the  noary  «l09ner^  (Hi* this  promife  is  no  part 
of  the  peribfud  eftace  of  the  teilatOr  ;  for  if  the  huiband  dies,  hi&  executor  ihall  haffe  Mvution  thereof. 
bot  yet  when  it  is  recovered  it  it  a  devaftavlt  in  tlie  hoibind,  fo  far  as  he  recovers. 

36.  If  hufband  and  wMc  jointly  fue  for  debt  due  to  wife  before  "^ 
marriage;  and  huiband  dies,   and  wife  continues  the  uiit^   the 
money,  when  recovered,  ihall  not-  be  aflets  to  executors  of  huf* 

band^  per  Holt.  12  Mod,  346.  Mich*  11  W.  ^.  Anon.  ' 


'»  •• 


(R)     [In  what  Adions  they]  ought  to  joia. 

[!•  T>  ARON  slnd  feme  muft  join  in  detinue  for  charters  concern-  B».  B^mk  • 
*^  ing  the  inheritance  of  the  feme,  (for  the  feme  fhall  have  •y**^e'P«» 
them  again  v/hcn  they  are  recovered)  38  H.  6»  4*  agreed,]  ^h.^!^ 


s.  c.. 

ift  {  QJ  pL  3.  S.  C— Thel.  Dig-S^.  lib.  2.  cap.  5.  cites  S.  C^        ■    g»  of  charters  cancer-iing 

their  joint  pofTeflions.     Br,  Baron  and  Feme,  pi.  74.  cites  38  H.  6.  15. Ufoi  trover  the  barcm 

and  feme  ihall  join  in  detinue  of  charters  belonging  to  both  j  hut  upon  hailmfntof  chart«-s  made  by  the 
kanrnmhiKf  he  alone  /ball  bar^  (he  a^ion ;  note  the  divertity.     Br«  Baron  and  Feme,  pi.  ^y.  cites  38 

\i.  In  an  avowry  for  rent  in  the  right  of  the  ferae,  they  ought  1 8-C.  cited 
to  join,    t  IS  E<i-  4.  10.     :f  4  H.  6.  14.]      -  t^^lU 

J  ^.  AyowTfj  pU  70.  cites  S.  C. See  (S)  pi.  a.  S.  C. Fitah.  Avowrj',  pi.  8.  ciPtej  S.  Ci 

■  Bot  where  baron  and  feme  fdfcd  injure  uxoris  make  leafe  for  yean^  retdering  rtn9^  they  inayJT>ili 
in  adion  of  debt,  or  the  baron  miy  h^ve  d*i>t  alone  if  he  wil).  Br.  Joinder  in  Adtion,  pi.  65.  cJcei 
7  f .  4.6«-    '    ■    Sec  tit.  Avowry  (N)  pi.  i^  a,  3>  4«  and  the  notes  there  ^ 

l7.  They  ought  to  join  in  actions  [for  things]  due  tp  the  feme  For  a  debt 

t    F  '  -I  due  to  the 

before  coverture.]  kn>tA,>m 

iaUf  theb^ronaod  ferns  muft  join  in  a^ion.     Mo.  422.  pi.  584.  Mioh.  37  fe  38  Eliz.  in  cafe  of 
fcaafr  t*  Piail^et.  —  -  T^  buUumd  alone  brought  debt  oa  a  bond  xaads  to  the  femt  dum  Ibia,  and  tho 

C  4  coun 


;6 


iSaton  aiiD  femt: 


«Mit  ImM  U  il ;  Ibf  If  ctaft  •f  Mm  arifii  before  eoveiture,  though  it  be  bat  trefpafs  where  «)smigcs 
only  are  ffeco««f9bki  they  nmft  join,  Keh*  440.  pi*  )»•  HiU  14  Jc  15  Cat.  x.  B.  R.  Har4y  ▼•  R»b 
Vinon.  ■  Uct.  R>ep«  |75«  Ar^.  cites  7  H,  7.  as  to  the  obligacioji,  and  12  R.  2.  Brief,  933.  ts 
|o  trefpafs^  accordingly. 

Boad  was  giveii  t«  ttfmtfth  condttionod  to  pay  fo  roach  to  her  on  a  day  certaUi.  Afbmrardt  iho 
marriad  thaplaiiMi^  WAO  hra«||bt  debt  on  the  bond  |  and  judginent.was  given  for  t!)e  plaintiflf.  3  Salk* 
5A.  pi.  7«  PowaH V.  Maine.  10  Mod.  16).  Arg.  fiys,  that  the  huiband  cannot  fue  alone  upoa 

abond  |iffn  to  the  wifi  dom  fela. .  Ow.  »t.  Pafch.  4  &  5  P.  Af  jM.  Arg.  fays,  diat  ihe  (hail 

Join  S  <mt  if  »  rigbli«f  aftias  atcniea  aftor  namage^.  ifafc  ikali  not. 

4.  Wbere  the  hanm  and  feme  hfebj  iefcLult  the  land  tailed  to  tba 
Jhmif  they  flulU  have  the  quod  ei  deforceat  jcnntly,  notwithftand-^ 
lag  tbtl  dbe  baron  had  nothing  but  in  right  of  his  feme. 
Tnel*  Dig,  to*.  Iib»  2,  cap.  5,  f.  33*  dtcs  Hill.  5  £«  34  z  75*  and  that 
lb  9(;fces  wdif  M  8.  t^  6i«  where  (be  loft  by  default  before  the 
^orardife*  But  uyt  the  contrary  was  adjudged  4  Em  3*  153*  but 
^oiitni  kMm. 

5<  '^A^  ttgtiij/t  fioiiral  t  m^e  pleaded  jwtUfnancj  m/ith  his  feme  hy 
diHd^  fcc*  not  namedy  to  which  the  Qi&stxfaid^  that  he  tvko  pkaded 
C  77  3  j^mtimK)  hpd  tmthing  At  day  of  the  writ  purcbafed^  but  anoU^er 
iras  tenant^  which  toe  other  could  not  deny,  and  therefore  the 
nAfe  wit  awyrM  widiottt  makin|;  the  feme  party  \  quod  nota« 
Br«  JoiottnancT,  pi.  3a.  cites  la  AOT.  37. 

6,  Where  tae  heurm  and  feme  have  the  reverfton  to  theeuy  and  to 
the  heirs  of  the  laronp  thcY  (hall jain.in  writ  of  wnjfe.  Tbcl.  Dig, 
30.  lib.  2.  cap.  5.  f.  30.  dte&  Hill.  17  £.  3.  17. 
9^  Bmw'  7t  Champerty  was  brought  hj  the  bqrom  alone,  for  that  the  d!^- 
••*  Fan^  fpidant  nudntained  ^,  N.  afainjt  the  plaintiff  in  qffife^  by  which  tbf 
t  C?Vc?**  ^^^^  plaintiff  and  hts  feme,  tenants  in  affife,  loft  the  land,  to  the  dflr 
foidiaglf  9  mmgeof  IQOO  unarks,  $nd  awarded  good  fpr  the  baron  alone  with* 
^  ae&mg   out  his  feme.    Br.  Champerty,  pi.  2.  cites  47  E.  3.  9. 

covered  hvtonly  4»a^Ht»  -la  ]nft.  563,  3,  P.  ao^  ^it^  S^  C. 

JW«  C  «©.  8.  Where  the  haron  and  feme  kafe  the  land  of  the  feme  for  years, 
t'«U  i> »«-  ^^"^  ou^htto  join  in  writ  of  wafte.  Ti^eU  Dig.  30.  lib,  2.  c^p.  5* 
59.Vsi3*  C  32.  ptes  Hill.  7  H.  4.  Brief  227^ 

14  H.  $• 

irigf  sSs^  20  S*  3*  %%S»  iS  !•  )•  54. 

9.  If  fine  Is  levied  to  feme  coyest,'  yet  (he  and  her  baron  ought 
to  join  in  quid  Juris  clamat ;  quod  nota.  Br.  Baron  and  Fpme, 
pL  67.  cites  1 1  H.  4.  7. 
fr.Cow^  lo.  ^id  juris  clamat  was  abated,  becaufe  it  was  brought  ^y 
Sdm  S.  c'*  y*"*^  covert,  %uithout  naming  th^  baron,  notwithftanding  that  the  fine 
ibid*  pL  76.  was  levied  to  her  when  (l\e  wa^  (pie  y  quod  nota^  $r.  Covesture. 
(itaa  s,c.    pi.  x^.  cites  II  H.*4.  7, 

Quid  Jarii  clapft,  pl«  S3,  cites  S.  C. 

^'I^^  n.  Affife  of  darrein  prefcntment  is  not  maintainable  by  the  bom 
ttl.  ^  aitti  **•  ^^^^  ^^  J^^  t^xoris,  without  naming  the  feme  with  him  s  con^ 
STct  K-  frary  of  quare  impedit.  Br.  Darrein  Prefeptm^ntj  pi.  3.  cites  14 
•rttart^.     H,  4,  1 2, 


iBtcon  tm  fmt.  rt 


12.  One  who  is  nnariin  of  the  Fleet  in  right  ef  Hi  fe9m  fluU 
liave  bill  of  trefpafe ^  the  privilege  of    the  place,    without, 
naming  his  feme.      TneL  Dig.  30.  lib.  2.  cap.  5.  f.  32.  dtet 
Mich.  9  £•  4.  43* 

13.  A£lioa  mgiun/l  a  feme  covert  who  appeared  to  it,  becaufe  ihe  ^»fi^  ^ 
did  not  know  if  her  baron  (being  beyond fea)  was  alive  or  not^  and  ^^j^'*" 
was  condemned  upon  plea*     The  baron  came  back  ;  they  ihali  have  ^ithmt  kv 


writ  of  error,  and  ihcw  the  matter  aforefaid,  and  it  lies  well  5  ^?\^*^ 
by  all  the  julUces*    Br.  Error,  pL  173.  cites  18  £.  4.  4.  writof  «- 

nr.    Br.  Baton  aad  Feme,  pl«  6s.  ekes  1 8  £•  4.*  3.  *  Thii  is  mlfpHittcd,  and  AmiU  be 

4.  a.  pi.  lo.  It  waa  agieed  clearly^  that  if  procafi  be  liici  againft^  fane  covert  aa  agaiaft  ium 

6Je,  ihe  canaot  avoid  it  by  writ  of  error,  an^  cites  iS  £.  4.  4.  94  ^.  3.  14.  Error,' 10.  %%  H.  6.  |a* 
17  Aft.  17.  5  E.  3.  Per  qucSenritia  16.  20  or  11  £•  3.  in  <^>d  juris  clamac,  foil.  xo. 

A  feme  oorert  brings  a  writ  of  errtr  of  a  judgment  agalnftherMlf  had  daibg  coverture^  and  di» 
jadgmeat  was  affirmed,  bccaofe  ihe  might  have  pkftod  it  ta  tfaaadioa )  oCherwiiEa  if  thehuihjnd  hai 
joined  in  the  writ  of  error.     Cumb.  33a.  Tria.  7  W.  3.  B.  R.  Strike  v.  Dikes* 

14.  And  ifjbe  be  outlawed^  they  fliall  join  in   writ  of  error,  Br.  Joiadet 
othcTwife  it  cannot  be  reverfed,  and  if  he  will  not  join,  this  is  a  !j.^f^*^Je, 
divorce  of  a  fhrew.     Br.  Error,  pi.  173.  cites  x8  £•  4.  4.  s.*c/ 

15.  It  was  adjudged  that  baron  and  feme  fkall  join  in  ejeHione  hi^effkm 
/mut.      Tbcl.  Dig.  29.  lib.  a.  cap.  5.  f.  13.  cites  Pafch.  21  E.  -f^^ 
4.  3  J.  which  agrees  with  Pafch.  7  E.  4.  6.  &  Mich.  7  H.  7.  a.  jSS!  ^It. 
in  quare  ejecif  infra  terminum.  44*  Per 

^  ^  HUcham, 

Tria.  5  Car.  C.  B.  Litt«  Rep.  2)5.  S.  P.  per  Hiteham.  ■■■■><>■  Rep.  359.'  Pafch.  14  Ja<^ 

Br.  CokcCb.  J.  the  baron  may  have  this  a^ion  alone. 

16.  The  baron  and  feme  executrix  to  TLTioAeTf  {hall  join  t^  ^n/ £^   C  7^  3 
trefpafs  of  the  goods  of  the  teflator  taken  during  the  coverture  ;  per 
Littleton.    TheL  Dig,  30.  lib.  2.  cap.  5.  L  29.  cites  Pafch*  21 

E,4*  5* 

17.  The  baron  ihali  not  have  oBion  upon  theflatute  of  %  H,  6.  BcoH.  t9» 

of  the  title  of  the  feme  without  naming  her;  for  the  words  are  SLl**^*" 
txpulit  &  difleifivit.     Mo.  5.  pi.  15.  in  a  nota,  cites  it  as  refolved,  $.  p!  ac- 

c  £.  6t  Lane  v.  Andrews.  cordiagl/.-.. 

*  —.8.  c. 

cited  by  Ventria  J.   aVent.  195.  Trin.  2  li  3  W.  ft  M«  in  C.  A» 

18.  Writ  of  mefne  (hall  be  brought  by  the  baron  and  femCf  fup^ 
Pofmg  that  both  were  di/frained,  and  yet  feme  has  no  property  i  1 
chattels,  but  the  aEfion  it  real.  Br.  Coverture,  pi.  65.  cites 
F.  N.  D.  in  the  additions  there. 

19.  It  was  held  by  the  court,  that  if  a  dijfejfin  be  made  upon  the 
hujband  and  ivife^  in  the  lands  of  the  wife,  that  in  ^n  a£^ion 
hnmght  for  to  recover  the  lands  again,  the  hufband  and  wife  are 
to  join,  but  in  an  a£lion  of  trefpafs  they  may  fever,  fiulft.  21. 
PaKh.  8  Jac.  Anon. 

20.  If  a  man  fromfes  to  give  lool.  to  the  ivife  of  %  S.  they 
fmght,  per  curiam,  to  join  in  a&ion  for  recovery  of  this.  Bulft. 
21.  Pafch.  8  Jac.  Anon. 

21.  If  a  ieafe  be  made  by  hujband  and  tvife,  of  the  land  of  the  If  baron  and 
wife,  rendering  rent,  in  an  aBionfor  rent  behind,  they  are  both  of  ^«  ««^« 
fh^  to  join ;  j>er  Heminj  Ch.  J.  Y^lvcrton  J.  faid,  diat  in  the  /^^w^^iw/, 

laft 


f9  O^ron  aon  ^^t. 

»  *  • 

die  baron      lajLcafe  Aoyn^d  to  join,  and  fo  is  Markam's  opinion  in^7  E.  4* 

k^the  ac'  ^^^  7*  ^'  ^^  ^  ^^^  *  ^^^  where  the  faufband  alone  brings  the 
cion  for  the  mBSoTi  toT  TCTtt  behind,  it  was  never  queilioned,  but  that  this  ac- 
rent  arrcar;  tion  by  thc  hufband  alone  was  well  brought,  but  where  ^e  fame 
&  Yelvci^  ^^^^  ''^^'^  brought  in  both  their  names,  it  has  been  .qnef- 
con  J,  «b.  tbned,  whetlicr  this  was  good  or  not.  Bulft.  21.  Pafch  S  Jac. 
'wifibus        Anon. 

4UIS.  Litt. 

Rep.  13.  K>II»  2  Car.  C  B. Of  aTcnt  mnnihg  in  Ac  wife's  right  after  marriage,  ihc  need  not 

join,  in  fuic  Chan.  Cafea  41.  Tnn.i4  Car.  2.  obiter,  i»  cafe  of  Cterk  v.  Lord  Aflgicr.  ..N.  Chiiu 
Kep.  7S.  Clerk  V.  Lord  AngUfey,  S.  C.  &  S.  P. 

KoiURep.  22.  Aftion  of  wafie  in  iennU  brought  in  thc  right  of  the  wife^ 
ftfp.'lc"'  *^^^  be  brought  by  both,,  yet  he  recovers  only  damages;  per 
Aoniijigif  m  Haughton  J.  but  per  Coke  and  Doderidge,  this  is  becaufe  it 
S.  C.  favours  of  the  reahyy  -  and  the  locum  vaftatum  is  there  alfo  to  bo 

recovered,  and  therefore  tliey  are  tojoin.^  3  Bulft.  165.  Pa£ch« 

I4jac.         •      ' 
RoU.  Rep.         23.  That  which  the  hufband  may  difcharge  aloncy  and  of  which  be 
sfp.^b?"'  ^^y  ^^^  difpafition  to  his  own  ufe^  he  may  have  an  adion  in  hii 
CokfiCh..  J.  own  name  for  the  recovery  thereof,  without  joining  his  wife  with 
in  S.  C.       him ;  per  Doderidg©  J.  to  which  Coke  Ch.  J.  agreed,  and  faid  it 

Was  a  true  and  a  good  ground.     3  Bulft.  164.  Pafch.  14  Jac. 
So  where  24.  A  hill  preferred  without  the  privity  of  her  hufband,  al- 

|be^tfr0»  lowed.  Todu  X58.  cites  Mich.  14  Jac.  Lady  St.  John  v.  £nglo« 
-'  *|,1  field. 

159.  cites  31  and  32  £11^  FazeweU  t.  Ciirfon  ■  ■ .  Ibid.  i6o.  cites  11  Cv.  Portman  v« 
JP^baip.  ,*    , 

titt.  Rep.  2;.  Advowfon  de£cended  to  B.  an  infant^  and  her  mother  pre* 
I'Car^c.B.  ^^^^^^  ^  ^^  avoidance.  The  clerk  was  inflitjited  and  indu^ed^ 
the  s.  C.  '  B.  afterwards  eam&  to  full  age  and  married  D.  the  plaintiff,  and 
iodidiarn^  the  church  became  void  again ;  and  the  bailiffs,*  &cJ  of  D»  with« 
^'^        .   out. any  tide,  prefented  W.  and  the  church  being  fo  full,  D.  the 

hufband  alone  brought  quare  impedit*    The  court  agreed  that  the 

hufband  in  this  cafe  might  have  prefented,   and  then  upon 

t  79  ]    diflurbance  he  only  fbould  have   a£lion ;   but  in  this  cafe  the 

'  church  was  full  before    the  prefentation  ;    fed  adjomatur,      Het, 

159.  HiU.  s  Car.  C.  B.  Wollaflon  Dixy  v.  the  Bailiffs,  "Sec.  of 

Derby. 

26.  A  feme  covert  cannot  fue  unlefs  there  be  i^feverance^  Tothji 
161.  cites  Tr.  15  Car.  Roe  v.  Lady  Newburgh. 

27.  In  affiimpfit  by   %  £•  againtt  B.  on  apromiji  to  him  by  J9« 
that  if  he  would  marry  £.  his  £iughter,  be  ivould  give  her  as  much 
as  he  gave  to  any  other  of  his  children  except  J.  Though  this  pro 
mife  was  before  the  marriage,  yet  Hide  J.  doubted  if  J.  S.  and 
£.  ought  not  to  join  in  this  a£tion.  Sid.  25.  pl«  6.  Hill,  iz  Car.  2^ 

.  C.  B.  Shipfton  v.  Bookr. 
Chan.  Cafes       28.  A  legacy  was  devifed  to  ^feme  then  under  coverture,  the  hul^ 
Ld  ^A  *ie^'  ^^"^^  exhibited  his  bill  without  his  wife,  and  upon  demurrer  held^ 
S  Jviy"%''  '^^  SP^^  >  ^^^  ^^  things  merely  in  acfion  ^longing  to  ^  w^e,  as  ^ 

13  iw^ 


IBaron  aim  jTeme..  79 

tend,  he.  file  muft  be  jomed.    N^Ch,  R.  78.  Mich.  13  Car.  2.  ^"'  *• 
Clerk  v.  Ld.  Anglefcy.  ^{i^ZS:, 

kat  adds,  that  if  the  kufiiaiKl  alone  fhould  fue  the  bond  and  be  nor.fuitcd  or  difmifled,  that  will  not  coa- 
clfide  the  cafe  $  but  if  he  dies  before  judgment  or  decree,  the  wife  caniTot  revive  the  fuit»—  .i  Fretm* 
Rtp*  t6o.  pL  207.  S.  C.  in  totidcm  verbis* 

29.  If  caufi  of  affton  artfes  to  the  feme  before  covert urcy  though  it 
be  but  trefpafsy  in  luhich  damages  only  are  recoverable^  the  baron  and 
feme  muft  join  ;  per  cur.  obiter.  Keb.  440.  pi.  32.  Hill.  14  and 
15  Car.  2.  B.  R.  in  cafe  of  Hardy  v.  Robinfon. 

30*  Where  the  aBion^  f^ot  difchargedy  Jball  furvive  to  the  ^ivifcy  Freein,Rep. 
in  fuch  cafe  the  baron  and  feme  muft  both  join*  2  Mod.  269.  Mic*h^x677! 
Mich,  20  Q^u  2,  C  B.  Frofdick  v.  Sterling.  s.  c.  & 

s.  P.  by 

North  Ch.  J, 

31.  By  the  rules  of  the  fpiritual  court  a  feme  covert  may.  fue  -^«^  pa- 
alone   in  every  one  of  the  following   cafes,    viz.  when  fhc  is- j**^^^* 
executrix  or  adminiflratrixy  or  legatee  or  legatory^  on  defaming  or  jln  of  thi^ 
defamed;  per- Dr.  Pinfold.     10  Mod.  64.  Mich.  10  Ann.  B.  R*  difference 
in  cafe  of  ly Aeth  and  Baux.  **'*^«  ^ 

commun 
law  and  theetvil  law  is  this,  that  in  the  fpiritual  court  though  the  hulbaad  be  not  named,  he  may  cmm 
i9j»r9imter^eJuo,  and  majce  defence  himfeif,  ihouid  the  wife  dd'crt  the  caufe.     zo  Mod.  264.  Mich. 
I  Geo.  X.  B.  R.  in  cafeof  Clerk andLee. 

32.  Cafes  of  coverture  are  not  to  be  extended  to  the  queen  \  for  Co.Lltt. 
Ihe  is  of  that  dignity  in  law,    that  Ihe  may  fue   in  her  own   'SS'^-S.P* 
name;  for  flic  has  a  fcparate  property  diftinft  from  the  king. her. 
huftiand,    and  the  fubjeft  may  have  remedy  againft  her  with- 
out applying  to  the  king  ;  for  he  being  employed  about  the  ardua  • 
Yegni,  is  not  to  be  interrupted  by  any  thing  that  does  not  imnie-* 

diatelv  relate  to  Jiimfelf.     G.  Hift.  of  C.  B.  198,  199. 


(S)*May.     [Ought  to  join.]  1^^ 

\jn  ¥>  ARON  and  feme  qffign  auditors  to  ihe  receiver  of  the  feme  be--  *  '^^  P'«» 
^  fore  coverture^  and  he  is  found  in  arrears,  they  ought  to  ^^  ^^ 
join  in  debt  thereupon ;  for  the  debt  was  before  coverture,  and  is  the  title 
only  put  in  certain  by  the  auditors.     15  Ed.  4.9.]  ^  ^J^^ii*** 

ria  wbac  caica  they  ought  to  join.]'— Gooldlb.  i6o#  pi.  91.  Arg.  cites  16  E.  4.  S.  S.  P.  and  fo  k 
iboaldbe,  vis.  Mich.  16  £.  4.  S.  a.  b.  pi.  4.  and  the  book  of  1 5  E.  4.  9.  is  upon  a  refcous  brought 
by  baron  and  feme  \  and  the  mi  (lake  in  Roll,  as  to  citing  15  £.  4.  may  in  fome  msafure  be  owing  to 

tbe  Year-book  ia  f  pag.  8.  of  16  £.  4.  being  mifprinted  15  £.  4. Br.  Baron  and  Feme,  pi.  6o. 

cites  16  E.  4«  8.  S.  P.  L.  married  a  feme,  to  whom  monies  were  owing  diun  fola.     L.  and 

the  debtor  came  to  account  for  the  money,  and  being  found  in  arrear,  promifed  L.  tu  pay  him  themo- 
ney  due  at  a  certain  day,  and  for  non-payment  L.  brought  an  indebitatus  aiTumpfit  on  account.  Per 
Glyn  Ch.  J.  the  nature  of  the  debt  is  not  changed  by  the  account,  no  more  than  the  accounting  with 
an  executor  {  but  a  fpecial  promife  may  alter  the  debt.  Here  is  a  promife  made  to  L.  the  huibaod^ 
apd  he  hzs  broogbt  the' action  as  if  the  defendant  was  Indebted  to  him,  yet  he  is  not  .indebted  00 
him  generally,  but  fub  modo,  vis.  in  jure  uxoris.  And  l^e  faJd  that  there  is  another  point  \n 
the  caie,  ana  he  conceived  that  here  is  caufe  of  adllon;  but  whether  it  be  applicable  to  make  it 
a  fpecial  debt,  is  the  queftion.  But  this  matter  being  moved  •n  a  writ  oi  error,  and  the  writ  of 
error  being  luttght,  the  vsrit  was  ordered  tp  be  <}ualUe.d.  S.ty.  4^2»  473.  Mich«  1655.  B.  R.  Conye 
f.  l^wa.  t  C  80  ] 

\2.  If 
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Br.  Avowry,  [2.  If  a  rffit  bc  due  to  a  ftmc  ke/ore  co^'erfure,  as  tenant  in 
L  c?'ae-"   dower,  fhe  and  her  hufbaiid  ought  to  job  in  an  avowry*     4  H- 

fiordiitgly>       6.  I4"]' 

and  fo  fox 

the  rsnt  due  after  coverture  ;   and  the  fame  law  of  a  conufance  by  the  hailiflT.— Fitxh.  Avowrf^ 

pK6«  cites  S.  C.— — See  (R)  pi.  i«  S.  C. A.  feifed  in  fee  granted  a  rent-charge  to  M.   h'la 

slaughter.  The  rent  being  arrear,  M*  married  P.  and  af'terwaids  P.  diftrained,  and  avowed  for  the 
lent  fo  arrear,  fuppofing  in  the  avowry  that  the  fame  was  airear,  and  not  paid  to  the  faid  P.  and  hit 
wife.  Il  was  moved  that  it  was  til,  *becaufe  it  appears  it  cannot  be  due  to  P.  but  only  to  M.  dum  fofa 
fu!t ;  but  held  to  be  only  matter  of  form  and  furphifage ;  and  though  he  does  not  fay  adhuc  a  rettw 
cxiiBt,  it  is  well  enough  in  fubiUziCe;  and  judgment  affirnied.  Cro.  J.  %%i,  pi.  3.  Trin*  9.  Jac. 
B.R*  3owlcs  V.  Poor* 

3.  Where  a  rtian  h  feifed  injure  uxorts  in  a  feigmory  of  homeigr^ 
fealty^  efcuage^  rent^  andfuit  of  courts  and  has  no  iffue  by  his  feme, 
yet  he  may  diftrain  ^or  a//  the  fervices^  unlefs  for  homage*  Br. 
Avowry,  pi.  85.  cites  27  AfT.  51. 

4^  Where  trefpafs  is  brought  againjl  baron  andfemej  and  the 
plaintiff  recwersy  the  baron  alone Jhall  not  have  attaint  \  for  it  ihall  be 
brought  according  to  the  record.  Br.  Baron  and  Feme,  ph  22* 
cites  4  7  £.  3*  9.  per  Tank.  &  Finch. 

5.  Ravi/hment  of  ward  may  be  brought  by  baron  and  feme^  per 
judicium ;  for  it  is  a  chattel  real^  which  the  feme  may  have  by  fur- 
vivorfhip,  and  not  the  executors  of  the  baron.  Contra  of  xhattel 
ferfonal.     Br.  Ravifhment,  pi.  15.  cites  14  H.  4.  24. 

6.  If  an  a5lion  accrues  before  marriage^  as  where  a  bond  is  made 
to  her  before  marriage,  fhe  (hall  join  with  her  hufband  in  an  ac- 
tion upon  the  bond:  but  if  a  right  to  an  aftion  doth  accrue  etfier 
marriage^  there  fhe  fliall  not  join.  Arg.  Ow.  82.  Pafch.  4  &  5 
P.  &  M.  in  C.  B. 

7.  Debt  was  brought  by  fhe  htt/hand  alone  for  debt,  damages^  and 
cofls  recovered  by  him  and  his  wife  now  living,  and  becaufe  the 
wife  was  not  joined  in  this  aftion  the  defendant  demurred; 
but  adjudged  for  the  plaintiff  without  argument,  that  the  aftion 
well  lay.  Cro.  E.  844.  pi.  28.  Trin.  43  Eliz.  in  cam.  fcacc. 
Butler  V.  Delt. 

Cro. J.  105.       8.  AJfum^tthj  hufband  and  wife,  on  a  promife  to  the  wife 

^*V°*s*c!*  *^^^^  ^^  coverture,  that  in  confideraiioh  the  wife  would  cure  him  of 

uid  judg-  *  ff^ch  a  woundy  he  would  pay  her  10/.     After  judgment  for  the  plain- 

ment  was  tiffs,  crror  was  brought,  and  affigncd   that  the  hufband  alone 

S^C**cited  ftouW  havc  brought  the  aftion,  it  being  a  pcrfonal  duty  accrued 

Sid.  **5.  during  the  coverture ;   fed  non  allocatur,  it  being  grounded  0^  a 

pi.  6.  by  promife  to  the  wife,  and  on  a  matter  arifing  on  her  fkill^  and  to 

M^d^ud'ed  ^  performed  by  her,  and  fo  fhe  is  the  caufe  of  the  aftion,  and 

that  the  ac-  fhall  furvive  to  the  feme,  and  judgment  affirmed.     Cro.  J.  77, 

tion  ought  pi.  y,  Trin.  3  Jac.  B.  R.  Brafhford  v.  Buckingham. 

brought  by  both.  ■  ■  a.  Sid.  118.  Hill.  x6$S.  Kewdigate  J.  fald  he  remembered  a  cafe  where  the 
fame  point  was  adjudged  accordingly.  "But  where  the  adion  is  on  a  genet  al  indeb.  afl*.  onxfr^mjk 

implied  in  kiv^  as  for  periwig-maker" t  work  Joae  ky  the  wiftf  the  law  here  impHca  no  promife  to  the 
wift  i  for  ihe  is  a  fervant  to  the  baron,  who  it  at  the  charge  of  materials  to  carry  on  the  work^  and 
fo  the  law  implies  the  promife  only  to  him.  Carth.  151.  Mich.  4  W.  &  M.  in  B.  R.  Buckley  is 
Uz.  V.  Collier.  ■  4  Mod.  156.  S.  C.  the  court  held  the  declaration  not  good,  the  adion  bein^ 

brought  *  for  a  perfonal  thing,  which  would  not  furvive ;  and  in  pcrfonal  a^ons  the  law  is  clear  that  they 
cannot  join  3  Salk.  63.  pi.  3.   S.  C.  that'flie  ought  not  to  be  joined  in  this  action  with  her 

huibandy  unleVs  an  etprefi promife  had  beca  made  toher  t9  pa^  the  money .^-i  SaUu  114.  pi.  »•  S.  C, 

?  [  81  ]  wi 
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V-feai  tibe  plaidtfff  teUed  piiacipally  upon  B«icHBT*t  cafe;  butptr  cur*  Bui'iaiiet*!  caft  difien)  for 
tk«c  iMfi  4B  evpicfs  p^M^ife  to  the  wife,  and  to  that  the  bufiand  ajfentedbi  bringing  an  oBwn  tberenp^^  ' 
Whereas  hoc  is  nothing  but  t  proxniie  in  law,  and  that  muft  be  to  die  hufband,  who  muft  have  the 
fniitsof  hit  wiie^s  labour,*  for  which  he  may  have  a  quantum  meruit^  and  the  aidvantagc  of  her  work 
ihaU  not  forrive  to  the  wife,  but  goes  to  the  eiecuton  of  the  huiband  \  for  if  ihe  dies,  her  debti  fall . 
upon  him,  and  therefore  fo  fluU  the  proiiti  of  her  trade  to  his  executbrs  \  and  judgment  for  the  de- 
fJEDdattt. 

9.  Trefpafs  by  hufband  znA'vntt  for  beating  the  wife^  andt/rting  TnfytA 
his  goods.     It  was  found  for  the  plaintiff  as  to  thi  beating j  2ind  for  thelbuft^d 
the  drfendant  as  to  the  reftdue.     It  was  moved  in  arreft  of  judg-  and  wife, 
ment,  that  the  aflion  was  not  well  brought  quoad  the  goods,  and  ^o'  y^tbati 
that  Ac  fcvcrance  by  the  verdift  did  not  cure  it ;   and  judgment  '^ftand    • 
was  ftayed)  no  one  appearing  on  the  other  fide.     Lev.  3  Mich,  taking  from 
12  Car.  2.  B,  R,  Talbot  v,  Baooii.  *«^/»  «?«« 

and  pinner. 
It  was  mored  in  arreft,  that  it  is  not  alleged  in  nvlxm  the  prf>pcrty  was ;  for  it  cannot  be  in  the  wife, 
aad  it  may  be  in  a  ftranger,  and  then  the  hufband  hath  no  caufe  of  a^ion ;  and  if  they  were  the  goodt 
•f  the  huiband,.  then  the  wife  ought  no^  to  be  joined  in  the  adion,  but  the  hu/band  it  to  bring  the 
adion  done ,  and  fo  it  waa  held  per  cur.  and  the  judgment  ftayed.  2  Lev.  zo,  Mich.  23  Car.  ft. 
B.  H.  Dnnwell  ttVx.  v.  Marlhal.  ■.  a  Keb.  ^13.  pi.  iS.  S.  C.  add  judgment  ftayed  per  cur* 
tinleis  there  had  been  fcveral  pleas,  or  feveral  damages. 

They  cannot  join  in  trefpafs  for  battery  of  the  \ofe^  and  taking  the  baron*!  go:ds  \  and  notwithftand- 
ing  the  words  of  the  Regifter,  X05,  are  exprefs  as  words  can  malce  a  cafe,  yet  the  opinion  of  the 
whole  court  was  according  to  the  conftant  tenor  of  the  more  modern  authorities,  that  they  cannot 
joia«  Show.  345.  Hilt.  3  W.  &  M.  Meacock  v.  Farmer. — —Comb.  144.  Mich.  3  W.  &  M.  in 
B.  R.  incaiSEof  Baker  T.  Barber,  thcRegifter,  150.  was  cited  to  the  fame  purpofe ;  but  the  court  held 
that  it  was  not  law. 

*  Tfcfpaft  was  brooght  by  the  baroa alone  for  breaking  his  bouftf  and  beating  andwetmding  in  tttife^' 
Mad  mfrifina^  of  her  for  3  hottrs  )  and  alfo  for  detaining  the  pofrefTion  of  the  honfe,  and  for  menacing 
Us  wife  and  leryants,/rr  quodnegotia  fua  infe£la  remanj'erunt.  Cited  by  Gould  J.  2  Ld.  Raym.  Rep. 
1032.  as  a  cafe  in  B.  R.  Pafch.  7  W.  3*  who  faid  that  he  moved  in  arreft  of  judg  meat,  that  for  fome 
oftfaefic  wnMtgf,  as  the  beating  and  imprifoning  the  wife,  the  wife  ought  to  be  joined  \  but  judgmeAC 
was  %ntfi  for  tiie  plaintiA^*  by  Eyre  and  Rokeby,  dubitante  Holtj  for  they  held  that  the  per  quod  went 
through  the  whole  count. 

A^no  by  baron  for  entering  his  houfe,  takTng  atcay  his  goods^  and  Seating  Ivs  vutfe.  It  wis  urgjed 
diat  heating  the  wift  was  laid  only  to  aggravate  damages,  and  the  court. Teemed  to  be  of  that  opinion. 
%  Mod.  343*  HUL  II  Geo.  i*  Read  v.  Marshall. 

10.  In  trover  and  converGon  by  hufband  and  wife,  the  trover 
is  fuppofed  to  be  before  the  marriage^  and  the  converfion  after,  Hyde 
Ch.  J.  and  Keeling  were  of  opinion,  that  the  a£);ion  ought  to  be 
brought  hj  the  hufband  alone,  becaufe  it  is  the  converfion  which 
is  the  caufe  of  action,  and  this  is  fubfequent  to  the  marriage  ; 
but  Windham  and  Twifden  J.  held  clearly  that  it  was  well 
brought ;  for  the  difference  is  between  aclions  which  affirm  a  property  ^ 
as  replevin,  detinue,  &c.  for  fuch  ought  to  be  brought  in  the 
name  of  the  baron  only,  and  aftions  which  dlfaffirm  property,  as 
trefpafs^  trover,  &c.  for  thofe  ought  to  be  brought  in  both  their 
names^  becaufe  they  are  founded  upon  the  tort  done  before  the 
coverture.  Sid.  172-  pi.  a.  Hill.  15  &  16  Car.  a.  B.  R.  Powes 
lcUx.v.MarihaIl. 

11.  Aflumpfit  by  the  hufband,  in.  which  he  declared  that  the 
defendant  being  indebted  to  his  wife  dum  fola^  fhe  being  an  executrix ^ 
he  promifed  to  pay^  8cc.  and  farther  declared  upon  an  infimul 
compiiuflet  widi  himfdlf,  and  promifed,  &c.  After  verdid  it 
Mm  moved  that  the  wife  ought  to  be  joined,  becaufe  the  debt  was 
due  to  the  feme  dum  fola.  The  judgment  was  ftaycd,  becaufe  in 
alJ  cafes^  fo  hng  as  the  firjl  contraEi  orfpecialty  wade  to  the  wife  dum 

2  fola 
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Jifa  eontinuif^  Jbt  mufl  he  joined  \  for^if  (he  dteii  die  {luibaticf  eaiK* 

not  fue  for  it,  but  as  adminiftrator  to  her*    Sid-tpp.  pL  4.  Mich. 

18  Car.  2*  B.  R.  Tirrell  v»  Bennett. 

lleem.Rep.       *  x^-  Cafe,  &c.  by  the  huiband  alone,  in  which  he  declared, 

a36.pi.t4.7.  that  he  and  in  the  right  of  his  wife  was  feifed  of  a  mefTuage  and 

mtnfJu'  *  hakehoufe,  and  that  the  defendant  had  tui/t  an  boufe  of  office  fo 

ftaycA  tin     near  the  bakehoufe,  that  the  walls  rf  bis  boufe  was  ruinous^  and  tie 

moved  bjr      airjb  unwbolefome^  that  be  Ufi  his  ciifiomers^     It  was  moved  in  ar- 

d^other      ^^^  ^f  judgment,  that  the  wife  ought  to  join  in  this  a&ion ;   for 

•  where  (he  may  maintain  an  a£^ion,  if  Ihe.furviTe  her  hufband, 

for  a  tort  done  in  his  lifetime,  and  where  (he  may  alfo  recover 

damages,  in  fuch  cafes  (he  muft  join*     Per  curiam,  where  the  ac^ 

iion,  ^  not  difchargedy  will/urvive  to  ber,  Jbe  mujl  jwi  i   but  if  (he 

had  joined  in  the  principal  cafe,  it  would  have  been  hard  to  have 

maintained  the  a£lion,  becaufe  inthre  damages  were  given  \  but 

for  lofing  the  cuftom  to  his  bakehoufe  he  alone  ought  to  bring 

tl>e  aftion.     a  Mod.  269.  Mich«  29  Car.  2.  C.  B^  Frofdike  y« 

Sterling. 

(T)  In  what  Anions  they  majyAxu 

trjftaroi  [i.*\1l7H£R£  the  feme,  after  the  death  of  the  baron,  is  to  hare 
9mA  F«me,  W     ^^  aBlon  to  punijb  the  tort  done  in  the  life  of  the  hujbandf 

?« It'4!*^  ^ttt  the  baron  and  feme  may  join.     1 5  Ed.  4.  10.] 

S.  C.«— >Sec  the  cafe  of  Frofdike  y.  Sterling  at  (R) 

Br.  Baron  [2.  Baron  and  feme  may  join  in  a  writ  of  refcous^  where  the 
Sl'sot^to  ^^^^  claims  xhtfeigfiiory  in  the  right  of  the  feme.  1 5  Ed.  4.  9.  U 
sic/ —   adjudged-] 

Br.  Joinder 

en  Adion,  pi.  36.  cites  S.  C.-«— See  [  (^  pi.  S. 

m 

Br.  Baron         [3.  If  a  ftranger  cuts  trees  upon  the  land  of  ihefen»j  they  may 

S.  C.  but  $•  P.  does  not  fully  appear  as  to  the  cutting  of  trees,  but  only  fayt  trefpafi  on  the  land  of 
the  feme.— ^Br.  Joinder  en  Action,  pi.  36.  cites  S^  C  accordingly.  ■  Br.  Bartn  aa^  Fem.« 

pi.  41.  cites  14  H.  4.  II.  aiMl  mentions  cutting  trees  exprefsly. 

A  writ  of  trtjpajt  of  trtet  cMt  and  Utid  duw  brought  by  the  baron  aione  where  he  had  the  land  in  Jighr 
of  his  feme  was  abated.  Thel.  Dig.  29.  lib.  1.  cap.  5.  f.  t5.  cites  Pafch.  fti  R.  s,.  Brief,  933. 
hut  fays  the  opinion  of  Hufley,  Mich.  7  H.  7.  2.  was,  chat  in  fuch  cafe  they  may  join  in  trefpafa  of 
trees  cut.<^-*S.  C.  cited  Litt.  Rep.  375.  that  ihe  ought  to  join,  becaufe  the  trees,  and  <b  of  hoofts 
pulled  down  upon  the  land  of  the  feme,  are  parcel  of  the  inheritance ;  but  for  cutting  or  ipoiliag  graft* 
triiich  is  but  m  temporary  profit^  the  baron  aiooe  fliali  have  the  adlon* 

[4.  They  may  join  in  an  atiion  upon  5  R»  2.  for  the  land  of  the 
feme,  -admitted.  8  Ed.  4.  2.  b.  j 
Ck>.C.so3.  Cs*  li  a.  bj  indenture  conveys  land  to  B.  infee^  and  covenantt 
pi.  4.  s.  C.  ^iih  him^  his  heirg,  and  affigns,  to  make  any  other  etffiirance 
does^noTap.  thcrcof  upon  requeft  for  the  better  fettling  thereof  upon  B.  bis 
Mtr.<— >^  beirsy  andqfftgns^  and  t^er  B.  conveysjt  to  C.  infee^  who  conveys  ta 
*f^'  5|5«  D.  and  bit  wife^  and  the  heirs  ^f  D.\nd  after  Z>.  requires  A.  t0 
*  $^'p  idd  '■"^  another  ajfureimet  according  to  the  coveaaat,  and  be  refufa 
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It,  the  taron  aToiij^  without  hi3  feme,  cannot  hare  an  aftion  of  «««o»«ogiy 
covenant  againfl  *A.  as  affignee  of  B,  bccaufc  he  and  hh  wife  ^l^f^^  ^^^ 
ore  affign/eesf     and    therefore    ought   to    join    in    the  action.  fenteBnm* 
P.  14  Car.  B.  R.  between  Middlemore  and  Goodale,   per  J*^"»  ■*** 
a^m,    adjudged   upon  a  demuner.     Intratur,   H.  42   Car.  for^tb^'de- 

Rot.  228.]  fendant.--: 

Jo«4o6.' 
pi.  4*  S.  C.  8s  S.  P4  iefolf«4  accotdiDgly. 

fi.  Wliere  Sftrefs  was  taken  upon  the  land,  which  the  baron  held    {  83  J 
in  right  of  bis  feme,  a  writ  of  replevin  was  tnaintained  brought  iy 
the  baron  and  the  feme,  notwithftanding  that  the  chattels  bdong  to 
the  baron  alone.    Thel.  Dig.  2j^.  lib.  2»  cap.  5.  f.  2.  cites  Hill. 
2  £.  2.  Replevin  42. 

7.  But  a  writ  of  trefpafs  was  abated  trefpafs  done  to  the  haron  and 
feme,  becaufe  the  feme  cannot  recover  damages  for  the  trefpafs 
done  to  the  baron.    TheL  Dig.  29.  lib.  2.  cap.  5.  f.  4.  cites  3  £• 
3.  It.  North:  Brief,  737. 

8.  Prdtctpe  quodreddat  againft  baron  and  feme ;  he  madedefiidt,  Br.  Joinder 
mAl(iit}wai  received,  md  pleaded,  and /ofi  In^  verdiH ;  the  baton  jj.^f.*^^, 
and  feme  joined  in  attaint,  and  well,  notwitnftanding  his  default^  s.c' 
:uid  that  he  was  not  party  to  the  iflue.    Br.  Coverture,  pL  36* 

cites  16  Aff.  5. 

9*  Writ  of  trefpafs  was  maintained  by  the  barofi  and  feme  of 
the  eldefifon  of  the  feme  taken  and  carried  avjax,  TheL  Dig.  29. 
lib.  2.  cap.  jp.  f.  7*  cites  Mich.  30  E.  3.  Brief,  300. 

10.  Baron  and  feme  (hall  not  join  in  replevin,  becaufe  the  feme  S.  P.  Br. 
^nnot  have  property  in  goods  during  oov^ure ;  quare  of  goods  ^i^^J^^ciic* 
which   fhe  has  as  executrix  s  for  there  it  feems  that  they  fhail  u  £.'«. 
join.     Br.  Baron  and  Feme,  pL  85;  cites  33  E.  3.  and  Fitzh.  andFinh. 
Replcgiare  43.  A^clJiTpMr. 

The  btron  aii<l  feme  ihall  join  in  replevin  of  goods  of  the  feme  taken  JmmfiU  foil.     Br.  B^riMi ' 
indFeflM,  pi.  S5*  cites  Fiuh.  Recaption  31. 

XI.  If  feme  tenant  by  Jlatute-merchatit  is  oujled,  after  which^/ 
tales  haron,  the  baron  alone  may  have  the  fuit,  and  they  may 
pin  if  they  will ;  for  the  thing  is  only  a  chattel  real,  which  the 
baron  alone  may  give  or  forfeit.  Br.  Baron  and  Feme,  pi.  59* 
tites  39  Air.  II. 

12.  Baron  and  feme  may  have  debt  upon  an  obligation  made  For  being 
i9  them,  and  may  join  in  adion.     Br.  Dette,  pi.  224.  cites  43  "'J^^'J^'"* 

£.  3*  I O.  •  ihe  cannot 

diragree  to 
It  doting  the  covtrtuie.     Br.  Agreement,  pi.  7.  cites  S.  C.  and  3  H.  6.  37.  Fitth.  Brief  19.  ac« 

coodngly. They  may  join.     Br.  Baron  and  Feme,  pi.  5;.  cites  39  E. ').  5. 

A  writ  of  debt  was  adjudged  good,  brought  by  baron  and  fcroe^  upon  etn  ohligation  made  f  than  #cpo 
dvring  tbecwerture*  Thel.  Dig.  30.  lib.  2«  cap.  5.  f.  21.  clces  Mich.  12  R.  2.  Brief  639.  And  that 
fo  agrees  Hill.  43  £.  3*  10  *n(i  Hill.  39  B.  2.  6.  and  3  H.  6.  23.  37.  and  Mich.  x6  £.  4.  8.  but 
1^\A,  f.  22.  fays  the  contrary  is  held  by  Finch,  48  E.  3.  12.— — -Fer  cur.  they  may  well  join  inth* 
<^ton,  by  which  the  defendant  was  awarded  to  anfwer;  and  prr  Babb.  the  baron  alone  might  have 
brought  the  adtioo  if  he  Would.  Qune  inde.  Br.  Baron  and  >emc,  pi.  2.  ci:«s  3  H.  6.  37.  **-Bto 
mareme,  pi.  50.  cilei  ift,  4.  5.  by  Piggoc. 

13.  ff^tert 


9i  ^acoti  aiib  i^eme. 


r 

^sdedu  I  J.  iVheri  fwtiuig'is  to  be  recovered  but  damages ^  the  baron  alond 

I^JSt'by    ^*^  ^^«  ^^  aftion.    Br.  Baron  and  Feme,  pL  17.  by  Brooke- 

tibe  baron  and  fane»  and  becaufe  che  ftme  was  naxned»  the  writ  was  abated  \  qood  nota*  Bf  •  Baran 
and  Fcnw^  pi.  17.  citea  43  £.  3.   i6 

So  wbeipc  a  /etf/<  wat>iQade  to  bufiandtnd  tvtfe  of  am  MHitm  miJI^  whert  the  inhabitants  of  fuch  bottfe» 
n&d  to  grind  their  cern>  ^d  for  uat  grmdiaf  they  hnngbt  aw  0S1O9  againft  thefB»  it  fcemi  by  a  note  of 
tbtf^rtnry  at  tbe  end  of  the  uk,  that  he  tbonght  the  action  would  not  Tie,  being  brodght  by  the  huf- 
band  and  wile  botk,  and  being  cmIj  to  recwtr  damageif  and mt for  tbe  term*     Hob*  189.  pl»  133.  Triri* 
14  Jac  Kaf  bin  ▼•  Green* 

T^^«^,  14.  It  was  adjudged,  that  fAfliw/frt;^  brought  by  the  baron  alone 
n^fntenMce  ^P^  ^S*  ^^^^^  PW^  og^^nfi  him  atidhtsfetne  is  good.  Thel.  Dig, 
without  his  Ip.  lib.  2*  Cap.  5.  f.  p.  citesMich.47  £.  3.9,  and  47  AST.  5.  and 
feme  J  for  it  xxoX  it  was  faid,  that  it  fiiould  be  good  the  one  way  or  the  other. 
IIeiUfo»*3^  HiB.  3  H.  4.  10.  And  it  wa*  held  Mich.  20  H.  6.  i.  that  they 
Br.  Parser  may  join  in  writ  (^  maintenance  done  in  bill  of  frefh  force  be-> 
de  Profit?,     tween  the. baron  and  feme  and  another. 

pi.  14    cites 

4  E.  4.  30.      ■  ■  Br»Ji>onaBdFcine»  pi.  50.  cites  15  E.  4*  9*  S.  P« 

[84] 

Br.  Baran         j^,  Cmatumt  was  brought  by  baron  and  feme,  and  counted 

^**a3rSes  ^•^  ^  defendant  leafed  to  them  for  years ^  and  after  wfted  them,  &c. 

s«  c.  ie  and  this  awarded  to  be  well  brought,  for  if  the  baron  die,  the 

^-  ^  "C"  feme  Ihall  have  the  term.    Br.  Covenant,  pL  10.  cites  47  E. 

cordmgly,  '  «^  ^' 

and  that  the   3*  ■*• 

Icmc^  furviTing  Aall  hive  the  tsmi  if  the  bactMi  dies  wjthoat  demifiog  it.  TheL  Dig.  30.  lib.  3. 

<sp*  5*  f.  19*  cites  S.  C.  but  fays  it  was  held,  Mich,  i  H.  4.  6.  that  one  who  holds  a  manor  in  right  of 
his  fane,  ihooM  have  writ  of  covenant  for  nen-pcfforiBaoce  of  divine  fcrvice  in  the  manor,  &c*  alone 
wjthoot  naxQing  his  ieme* 

*^  r^  j6»  If  ohRgation  be  made  to  ASce,  feme  of  R.  D.  it  is  good,  and 

"M^*  **     the  baron  may  releaie  it,  and  both  may  have  adion,  and  if  the' 
baron  dies  the  feme  (hall  have  the  adion  if  the  baron  has  not  re- 
leafed.    Br.  Baron  and  Feme,  pi.  24.  cites  48  £.  3.  12.  per 
Belknap. 
Br.  Dette»         1 7*  Baron  and  kmtjold  the  land  if  the  feme  for  20/.  and  lev'ud  a 
pi.  i^a.  cites  ^n^  accordinghj  and  yet,  per  Wich,  the  adion  of  debt  (hall  be 
*  brought  by  the  baron  alone,  for  it  is  his  grant  alone,  and  if  he 

dies  his  executor  ihall  have  adion  and  not  the  feme ;  quaere,  for 
Finch  was  abfent,  and  the  reporter  agreed  with  Wich.  Br,  Baron 
and  Feme,  pi.  25.  cites  48  E.  3.  18. 
It  was  held  1 8.  Writ  of  ravijhment  of  ivjrd  was  maintained^r  tie  baron 
that  the  alone,  who  had  ward  in  right  of  his  feme,  &c.  Thel.  Digr  29. 
IriS^*t  wt  lib.  2.  cap.  5.  f.  7.  cites  Trin.  48  E.  3  20. 
ieneihoiiid  19.  And  a  WTit  of  ravifhment  of  ward  was  maintained y&r  the 
not  have  baron  and  feme,  lubere  the  ward  was  granted  to  them  two*  Thel. 
Z^n^cf  ^'g-  ^9-  ^^^  2.  cap.  5.  f.  7-  cites  Hill.  14  H.  4.  24. 

wwd  as  guardian  htfocage,  where  he  has  the  ward  iy  nafm  tf  bis  feme*  Thel.  Dig.  X9.  lih.  s.  eap* 
^••f.  8.  cites  HiU.yR.  %•  Brief,  634. 

The  baron  and  feme  fliaH  join  io  writ  of  tMtrufiom  of  wartU  Thel.  Dig.  19.  lib.  a.  cap.  5.  L  S« 
ikss  Mich.  z%  R.  s.  Brief»  9)7. 

The  haron  alone  broaght  ravUbmetit  of  ward f  for  a  ward  ht  had  in  right  of  his  fane,  and  the  writ 
^nt  held  good  j  but  tbers  it  is  faid,  that  ocherwife  it  is  in  right  of  tvard ;  but  it  is  iaid  thcnr  (^pntre)  ^ 
*Dd  at  hjt  it  was  agreed  th>t  tbe  a^oa  flioiild  be  allowed,  but  the  luraft  way  is  to  have  both  josiw 
Ow.  83.  dicf  43  £.  I.  Siathaau 

ao.  Whesv 
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i.o*  *Wlicrc  the  reUaft  of  the  haron  is  agoodplea^   fuch  a^lions  *  As  titf- 
*iay  be  broaght  by  the  *  baron  only,  and  may  be  brought  by  P.*^*  ©^.^ui- 
the  baron  and  feme  alfo.     Br.  Baton  and  Feme,  pi.  28.  cites  50  trew,  cha- 

£*  3*  13.  iing  in  his 

warrea, 
breaking  }iii  honit  and  the  like*    Br.  Baron  and  f  erne,  pi*  64.  citss  43  £.  3.  8.  i6* 

21.  Writ  of  trefpafs  was  maintained  by  the  baron  alone,  where 
the  tenure  was  ef  him  and  of  his  feme,  Thel.  Dig.  29.  lib.  2. 
cap.  5.  f.  6.  cites  Hill.  6  R.  2.  Brief,  633.  And  that  fuch  Writ 
was  adjudged  good  brought  by  both.  Mich.  15  £•  4.  9. 

22.  Baron  and  feme  'wertdrffeiftd  and  f  robbed^  and  both  join  in  fThcgoodt 
5^,  though  the   goods  of  the  baron  were  carried  away,  and  pfemifil*^ 
both  recovered  the  land  and  damages^  yet  the  baron  recovered  were  carried 
for  the  goods  carried  away  alone.    Br.  Joinder  ih  Adion,  pi.  o8,  *^ay  by  the 

cites  11  H.  4.   16.  H.6.  ,6.^ 

b.  S.  C.  died  by  Weftbury  J.  and  Cheine  Ch.  J.  to  the  fame  intent.— —Fitfh.   Judgment,  pi.  70. 
cites  S.  C  Br.  Judgment,  pi.  10.  cites  S.  C.     .        Br.  Damagety  pi.  51.  cites  S.  C. 

a  tnft.  236.  Cites  fame  caies,  and  fayt  it  is  worthy  of  obfervation.  Show.  34,6.  cites  S*  P.  and 

intends  the  S.  C.  but  is  much  mifprinted* 

23.  Waftehj  the  baron  and  feme  of  a  leafe  made  by  ihtm  during  Br.  Wai(e, 
the  coverture.     Eller  demanded  judgment  of  the  .writ,    becaufe  clres^s^c 
feme  covert  cannot  make  a  leale ;    and  yet  becaufe  (he  may  re-  and  fayl  that 
ceive  the  rent  after  the  death  of  the  baron,  and  make  avowry  *""<>  7  H. 
and  diftrain,  &c.  therefore  the  beft  opinion  was,  that  the  writ  Jaufc  the*' 
lies  well  \  for  it  {hall  be  faid  the  X  leafe  of  the  baron  and  feme  till  baron  alone 
the  baron  be  dead  ;  for  the  feme  cannot  agree  nor  difagree  in  the ,  *>~"«*»t  the 
life  of  the  baron.     Br.  Baron  and  Feme,  pi.  4.  cites  3  H.  6.  ia'^t  *^ 

^3.  name  the 

feme,  'here- 
fore  the  writ  was  abated,  quod  nota. 

24.  Maintenance  was  brought  bj  the  baron  and  feme ^  upon  frejh  Br.  Baron 

force  of  land  which  was  de  jure  uxorisj  and  therefore  the  feme  p"**,^*"*^ 

may  join  by  the  beft  opinion,  by  which  the  defendant  pafTcd  s.  c. 

over,  but  not  by  any  award.     Br.  Baron  and  Feme,  pi.  6.  cites  Br.  joindtr 

tJ    ^    ,  '        '  •  in  Adijo, 

20  n.  O.   I.  pi.  3,   cites 

S.  C.— It  was  held,  that  where  the  baron  anJfime  bad  hrougbt  Zi&ion  otdtht,  that  tbty  might  joiit  in 

tuuiumamce  ivbere  tbt  jvdgmaa  vtai  to  aftfwer  as  to  tht  writ*     Thcl.  Dig.  29.  lib.  2.  cap.  5.  f.  lo* 

cites  Tria.  7.£'4*  X5* 

25*  Baron  and  feme  (hall  not  have  a  writ  of  trefpafs  of  the 
goods  of  the  feme  taken  before  the  marriage^  and  of  the  goods  of  the 
baron  taken  after  \  per  Newton.  Thel.  Dig.  107.  lib.  10.  cap. 
15,    t  24.  cites  Hill.  21  H.  d.  33. 

2(5.  In  trefpafs  by  baron  and  feme,  of  battery  done  to  them  bothy  "^^^^j;  ^'ff»  , 
after  vcrdift  found  that  both  were  beaten,  the  writ  abated  as  to  *j^p.  \[{\^ 
the  battery  of  the  baron,  and  forthe  battery  of  the  feme  they  cites  s.  c. 
recovered   their  damages.      Thel.  Dig.  238.  lib.  16.   cap»  10.  f "a 'c*r/'' 
1 53.  cites  Hill.  9  E.  4.  54.  21  AfT.  60 

*c  87.  that 
Ae  biion  and  feoe  may  joia  in  trefpais  of  the  battery  of  the  feme.         ■    Thel.  Dig.  107.  lib.  lo. 


^s^  IBaron  anu  jpcme, 

cap,  1 5.  f.  ^.  cites  S.  C.  The  .dama^gcs  were  federally  taxed,  and  adjudged  good  is  to  the  faCtert 
of  the  feine»  '4ut  not  of  the  baion. 

Thchufband  and  wife  could  not  join  in  an  afiion  of  trefpapfir  butting  tbm  bath  5  but  if  the  veidiA 
finds  the  defendant  guilty  as  to  beating  the  wife,  but  as  to  the  hulband,  not  guilty,  this  cures  the  mif- 

take.     a  Vent.  29.  Pafch.  28  Car.  2»  C.  B.  Hockcc  t.  Stegold. 2  Mod.  66.  Hockct  v.  St'.d- 

dolph,  S.  C.  held  accordingly. 

They  may  join  i;i  aftion  of  affault  and  battery  of  tbetoife ;   ix  Mod.  264.  pi.  j.  Hill.  8  Ann  B.  R. 

Todd  &  Ux.  Y.  Rcdford S.  P.  Br.  Trefpafs,  pi.  190.  cite*  9  E.  4.  51.  but  not  for  battery  of 

the  baren* Br.  Baron  and  Feme,  pi.  54.  cites  9  E.  4.  52..  S.  C  but  the  baron  of  this  ihall  have 

a^ion  alone ;  and  becaufe  not, .  therefore  the  writ  was  abafed  for  this  part;  quod  mrtii-  Br,  Brief. 

pi.  448.  cites  9  E.  4.  51.  S^C. Bt.  Dam-jgcs,  pi.  85.  cites  S.  C. 

But  per  Powell  J.  they  cannot  join  in  fuch  aaion/w  beating  both,  hut  it  may  be  helped  by  trenlSt 
ffparating  the  damages^  11  Mod.  265.  in  cafe  of  Todd  &  Ux,  v.  Redford— S.  P.  Br.  Trefnafsy 
pi.  190.  cites  9  £.  4.  51    S.  P.  Br.  Damages,  pi.  85.  cites  9  £.  4.  51. 

^,  where  an  27.  Where  the  feme  after  the  death  of  the  baron  may  have  aBion^ 
mXTbl  *^^^^  *^^^  ^^Y  P^'^  ^"^^  "Ota.     Br.  Baaron  and  Feme,  pi.  50, 

ron  and  feme,    ClteS   IJ  E.  4.  p.    pCT  BrOokc.  ,. 

both  may  .  ' 

have  adion,  and  the  baron  alone  may  have  a^lon.     Br.  Baron  and  Feme,  pi.  50,  cites  15  £•  4.  •• 

■         So  of  tnjpafs  upon  the  land  of  the  ferae,  maifitenatice,  and  the  like.     J  bid. 

S^eCS)pl.i,  28-  Debt  by  taron  and  feme  of  arrears  of  account^  and  accotmted 
that  the  defendant  was  receiver  to  the  feme,  nvhenfie^asfole^,  to 
render  account ^  and  that  the  baron  and  feme  affigned  auditors  irfter  the 
efpoufalsj  and  v^^^s  found  in  arrear^  isfc.  and  the  joining  of  the  ba- 
ron and  feme  good  by  the  opinion  of  the  court ;  for  the  caufe  of 
a£lion  commenced  by  the  feme,  and  the  aflignment  of  the  audi- 
tors is  purfuant  and  arifing  by  the  feme.  Br.  Baron  and  Feme, 
pi.  60.  cites  16E.  4.  8. 

^<^.  A  writ  of  trefpafs  of  ^^  imprifonment  was  maintained  for 
the  baron  and  feme,  of  the  imprifonment  of  the  feme^  i^c.  TheL 
Dig.  29.  Kb.  2.  cap.  5.  f.  3.  cites  Mich.  6  E.  3.  276.  and  that 
fo  agrees  Hill.  43  E.  3.  3.  and  by  the  baron  alone,  22  E.  4.  44. 

30.  The  baron  and  feme  joined  in  detinue  of  goods  bailed  by  tie 
feme  before  the  coverture.     Thel.  Dig.  30.  lib.  2.  cap.  5.  f.   26. 
cites  Mich.  21  H.  7.  29. 

[  86  ]  31*  ^-  ^^^  '^\f^  rf  ^'  gave. to  C.  10/.  in  confideration  diat  C. 
fliould  marry  her  daughter.  C.  promifes  thi  wife  that  if  he  did 
not  marry  the  daughter,  he  would  repay  the  lol.  C.  did  not^ 
marry  the  daughter.  A.  and  B.  brought  aftion  againft  C.  and 
held  good  ;  for  the  agreement  of  A.  makes  tlie  promifc  good  to  A. 
ab  initio,  and  it  being  made  to  the  wife,"  they  may  join    in  the 

.  aaion.     Cro.  E.  61.  pi.  4.  Mich.  29  &  30  Eliz.  B.  R.  Pratt  v. 

Taylor. 

32.  The  books  agree,  that  for  perfonal  things  they  cannot  join  ; 
but  for  perfonal  things  in  aBiony    it  is  in  the  hufband's  election  to 
join  the  wife  or  not ;    per  Gawdy,  and  judgment  accordingly, 
Cro.E.  133.  pi.  10.  Pafch.  31  Eliz.  B.  R.    Arundel  v.*  Short. 
Oo^'e*''^''^         33-  ^^  ^^9  liulband  is  fcifed  or  poffeffed  of  a  reBory  in  right  of 
60s',  pi!  9.-    ^-'^^  y-'if^i  ^^  in  jointure  with  him,  they  may  join  in  ao  ^L&ion  for  not 
and  ail  the    fetting  out  tyihes.     Adjudged  and  affirmed  in  error.     Moor  oii 
Cc^'of  the   P'-  ^^^9-  Hill.  34  Eliz.  B.  R.  Wcatworth  V.  Crifpc. 

fame  opinion* 

r 

34*  Hulband 
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34.  Hufi)and  and  wife,  feifed  of  a  houfe  and  latids  in  right  df  A  W*  wat 
the  wife,  maiealeafe  thereof  for  21  years,  'iHnA  the  lejfee  covenanted  ^l^arS^nd 
for  himfelf,  his  executors,  &c.    to  build  a  brick^nvall  upon  part  of  w/r,  in 
the  lands.     The  lelTee  afterwards  afligned  his  term  to  B.  who  af-  ^^^^^  the 
figned  it  to  C.  and  the  hulband  and  wife  jonied  in  an  aB'wn  ^^'^^twi/A 
agasnfi  tKc  affignce  of  the  'offignce  of  the  lelTee,   for  not  building  tbtm  to  re- 
Ac  wall.     Admitted  per  cur.  th^t  the  adion  was  well  brought  P^^'^    '^^ 
by  bothk     5  Rep.  16-  Pafch.  35  Eliz.  B.  R.  Spencer's  t:afe,  alias  tteno" 
Spencer  v.  ClarlL  brought  ciw 

.  '    "  Tenant,  qacd 

teneat  ei  coDTentionem,  accordijig  to  the  form,  Zee.  of  a  certtin  indenture  made  between  him  on  the 
one  part,  and  the  defendant  on  the  other  part.  After  verdid  it  was  moved  in  arreft  of  judgment,  be- 
caofe  of  thif  variance ;  but  the  pi lintifT  had  judgment ;  for  the  indenture  being  by  both^  it  is  therefore 
tnie  that  it  was  made  by  the  hu/band,  and  he  may  lefufe  quoad  her,  and  bring  the  aftion  alone.  2  Mod. 
ft  17.  Fai^.  29  Car.  2.  C.B.  Beaver  v.  Lone. 

35.  In  trover  and  copverfion  of  a  deed  of  a  rent'charge^  granted 
to  the  %uife  dumfola  fait,  and  that  the  deed  came  to  the  hands  of 

the  defendant  after  the  coverture.     It  wasfaid  by  the  court,  that  ' 

the  aftion  was  well  brought  by  them  two  ;    for  the  action  (hall  > 

furvive  j  for  otherwife  a  grand  inconvenience  would  enfuQ  to  the 
wife ;  for  if  the  hufband  only  fhould  recover,  and  after  die,  his 
executors  would  have  execution  for  the  damages,  and  not  the 
wife  ;  and  judgment  was  given  accordingly.  Noy  70.  39  *Eliz. 
C.  B.  Ruffel  and  his  wife's  cafe. 

36.  Baron  and  feme  cannot  bring  trover^  apd  fuppcfe  the  pof^ 
fejjion  in  thein  both ;  for  the  law,  in  point  of  ownerfhip,  transfers 

all  the  intereft  to  the  baron  ;  per  tot.  cur.'  Yelv.  166.  Mich.  7 
Jac.  B.  R.  in  cafe  of  Draper  v.  Fulks.  ' 


kujhandy  the  capias  (hall  be  awarded  againft  her,  and  not  againil  cordingly. 

her  hufband ;  and  for  fuch  imprifonment  of  the  wife  upon  the  Bj.>wni. 

capias,  the  aftipn  will  not  lie  for  the  hufband.     Kefolved  per  ajju.ij,^, 
tot.  cur.     Cro.  J.   323.  pi.  i.  Trin,   ii  Jac.  B.  R.  Doyley  v. 

White.  .  *  [  87  ] 

38.   K.  feifed  in  fee,  and  made  a  leafe  for  years  to  W.  the  defend-  f^f  pif  ^^" 

unt^  and  afternvards  conveyed  the  reverfton  to  N.  the  plaint: f  and  his  Nooth  v. 

wfe  in  fie,     W.  attorned,   the  leafe  expired,  and  the  hufband  alQiie  ^'*"»  S.  €• 

brought  debt  for  rent  arrear.     Haughton  J.  at  firfl  thought  the  t^n^held^" 

a&ion  ought  to  be  brought  by  both,  notwithftanding  the  term  to  be  wcU     • 

was  ended  ;''and  faid  it  hath  been  agreed  that  if  the  term  had  brought} 

continuance,  he  ought  to  have  joined  her  with  him  ;    but  after-  J^rtfc*cmed 

wards  he  thought  the  aftion  well  brought,  and  that  there  is  no  to  fay  (as 

difference  where  they  are  afficnees  of  the  rcverfion,  and  where  t]ie  rcpor- 

ter  13  vs  lie 

they  are  leflbrs,  as  to  bringing  debt  for  the  •  rent  \  and  his  fuing  underdood 
aloncj  in  this  cafe,  is  not  in  regard  of  his  eflate  with  his  wife,  them)  that 
but  of  the  thing  to  be  recovered  by  him,  viz.  the  rent,  which  he  ^^*^^?^, 
enly  is  to  have ;  and  all  the  other  judges  held  the  a£lion  well  J^^fo-^  J^ll^^ 
brought,  and  judgment  for  the  plaintiff.     2  Bulft.  233,  234.  though  the 
Trm.  1 2  Jac.  Nooth  v.  Wyard.  Y^  "^^^ 

''  '  been  con- 

tiaabg ;  ^whereas  in  this  cafe  the  term  was  ended  ;  and  tbotigh  it  was  objcfte*  that  he  named  himfclf 
afisoce,  aod  that  it  appears  that  he^  his  wife  were  aiTignees^  yet  per  cik.  the  pUintli}'  ihaU  rec>- 
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yftT ;  for  lUji  k  only  forplvftge^  aaJ  lb  it  wu  adjvdgcd.  ■■■  But  i  Bulft.  134.  Dodttidge  Ijud*^ 

that  if  henad  brought  the  adion  at  aflignee,  by  an  aflig&roent  made  to  him  alone,  whereas  the  revcr* 
£on  was  affigned  to  him  and  his  wile  jointly^  it  had  not  been  good  ;  but  the  ^dion  being  brought  gb^ 
rally  by  him  akmey  is  goody  and  lie  ouglit  aot  to  ihew  himielf  to  be  allignce. 

S,  C.  cited        jp.  J.  S.-  and  his  feme  brought  trover  and  converftcfij  and  couiited 

1! »Mft^  ^^ ^^y  ^^^ *^  i^^ ^f  ^^^ fi^^^  ^"'^  -/^^»  *"^  ^*^  ^  ^^^ 
304.  ac.  *    them,  and  the  defendant  found  them  \  and  afterwards  they  inter«- 

cordiBgly.—  mattiedy  and  then  the  defendant  converted  them.  Adjudged 
aflwa'wf*  agaxnft  the  plaintiffs,  becaufe,  notwithftanding  the  trover  of 
diafortbe  the  defendant,  the  property  continued  in  the  feme;  and  then  by 
pkimiffit  the  intermarriage  the  property  was  in.  the  baron,  and  then  the 
S^tomT**  *^^^  ^S^^  ^  ^^^  brought  the  a£!ion  ^io»f,  without  his  feme. 
heing  laid  Cited  by  Coke  Cb.  J*  RolU  Rep.  45.  Trin*  12  Jac.  B.  R.  as  Shut* 
before  the     tleworth's  dafe. 

snamage, 

and  die  converfion  after,  \hey  ought  not  to  join  in  this  adion ;  but  the  huftand  alone  fliould  bare 
brought  ity  becaufe  theconttrfion  is  the  caufe  of  a£^ion.     But  per  cur.  it  is  good  with  or  without  the 
wife  {  for  tlie  tiover  gave  the  beginning  of  the  afiSon  tathe  wife,  thougk  the  converfion  is  the  com- 
pleating  of  the-«aufe  of  a^ioa.    %  Lev.  107.  Trm.  a6  Car.  i.  B.  K^  Blockbume  v.  Graves.- 
Mod.  jio.  fl.  2z.  S.  C.  butS.  P.  does  not  appear.  Vent.  26o»  pi*  261.  Batmorev.  Graves^ 

S.  C.  IsS.  P.  held  accoAlingly,  and  judgment  ibr  the  hufl^d.  3  Keb.  263.  pi.  xi.  S.  Cj 

but  S.  P.  does  not  appeay.-  ■  Ibid.  329*  pU  14.  Blaekborough  ▼.  Graves,  S.  C.  &  S.  P.  adjudged 

^the  plaintifc  S.  C»  cited  i  SaJk.  114.  pU  1.  S.  C.  clttd  Giib.  £q».  Rep«  xoo.  Argm 

— —  S.  C*  cited  Arg.  Chan.  Prec  414. 

Cw.J.355.  40.  Cafe  by  hufband  and  vnity  for  frefenting  thnn  in  thefpiri^ 
^^Teald  T.  ^^^  court y  upon  oath^  for  making  hay  on  Midfummer'daj  in  time  of 
Peafe,feeint  divine  fervtce,  which  was  falfe.  The  defendant  juftified  that  thejr 
to  be  S.  c.  di^  make  hay  on  that  day,  ^c.  The  iffuc  was  found  for  the 
fenunent  plaintifT.  It  was  moved  that  the  huiband  and  wife  cannot  join  in 
waafor         this  adion  ;   for  iht  falfe  oath  againji  the- htifrand  could  not  he  fi 

^s?ndJ^  ^^^'^  '*^  '^^ifi '  ^^^  C°^^  Ch.J.  faid  that  here  it  is  well  enough;. 
The  court  ^^^  "^  doubted  whether  any  a£^ion  lies  for  this  at  common  law. 
doubted        Curia  advifare  vult.  »  Roll.  Rep»  io8.  pL  48..  Mich..  la  Jac» 

v*ether  the   5^  R^  j^^^^^ 

acnon  was 

maintainable,  and  therefore  it  was  adjourned* 

ff Roll.  Rep.  ^i.  Tjcfpafs  of  ajault  and  battery  of  the platntif  nee  mm  of  af^ 
iufy,  s!cl  y^^^'^IT  ^^^  bearing  the  plaintiffs  ^ifii  p^  quod  confortium  amyi$^ 
adjudged  uxoris  ixLTtfor  '^  days.  After  verdift  for  the  plaintiff  as  to  both 
^bin^ff—  .P^^*^^>  ^^  ^^'  moved  in  arreft  of  judgment,  that  the  huiband 
|^^ufl)Mdand  ought  not  to  join  the  battery  of  his  wife  with  that  done  to  him- 
-wiii  can-      fclf,  but  ought  to  join  her  in  this  aAion;    becaufe  the  battery 

afilut'Lld  ^*"^  ^^"^  ^°  ^^^*  ^^  ought  to  have  the  damages  if  flie  furvive 
battery,  fer  t:he  hufband  i  but  per  tot.  cur.  the  aftion  is  well  brought  by  the 
q»9d  confor-  huiband  alone ;  for  it  is»  not  only  for  the  harm  done  to  his  wife,, 
foTthr^t*  ^^^  ^®^  ^^  particular  lofs  of  her  company,  for  3  days^  which  is  only 
yW,infuch  a  damage  and  lofs  to  himfelf  j  and  judgment  for  the  plaintifil 
caffc,  is  the    Cro.  J.  coK  pi.  1 1.  Mich.  16  Tac.  B.  R.  Guy  v.  Livefcy. 

the  gift  of  '^  ■*  '  ' 

the  aaion  ;  per  Powell  J.  11  Mod.  165.  Hill.  SAnn.  B.  R.  in  cafe  of  Dodd  v.  Redford» 

Aftion  by  the  baron  alone,  for  battery  of  the  feme  per  quod  confortium  anpifit,  was  hdd  goodf. 
and  a  like  judgment  was  affirmed  in  the  exche^uer-ciiambtr..  Jo,  ^o.  pi.  7.  Tria.  15  Car.  B.  R« 
Aiioa. 
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• 
4^.  Affumpfitby  baron  and  feme.    The  defetidant  recaved  ^^^^'^^ 
ifce  plaintiffs  money  by  the  bands  efthe  plaintiff's  nvift.     The  defend-  a^oinaturJ 
sint  promifed  unto  them  to  pay  it  at  fuch  a  day,    and  alleged  the  ibid.  150. 
breach  for  non-payment,  ad  damnum  eorum.     After  vcrdift  it  .^^-^  ■*- 
was  moved  that  the  promife  was  ¥Oid,  being  for  monies  of  the  ^  ^aioa 
huiband  and  wife,  and  cannot  be  ad  damnum  eorimi.     It  was  did  not  ii« 
anfwered,  that  it  may  for  monies  due  to  the  wife  dum  fola,    &c.  ^^^j* » 
but  it  was  held,  that  it  fhall  not  be  fo  intended,   unlefs  it  had  piAJnciff » 
licen  (hewn  j  and  judgment  for  the   defendant.     Cro.  J.  644.  counfci 
pL  6.  Mich.  20  Jac.  B-  R.  Abbot  v.  Blofidd.  JuSgment'' 

be  entered,  in  order  to  bring  a  new  adlion,  and  declare  better ;  for  he  faid  that  the  truth  was,  that  the 
promife  was  made  to  the  wife  during  coverture  \  and  ^  it  fcemed  to  Doderidge  J.  that  the  a^oami^hc 
tixn  be  brought  ^aiaft  b«di* 

43.  Baron  and  feme  brought  ^cape^  whereas  the  haron  alone  ar- 
rejied  the  prifoner  with  a  latitat^  which  he  took  out  in  his  own 
name  only ;  and  now  in  the  declaration  on  the  efcape,  he  declares 
that  he  took  out  the  latitat  ea  intetitione  to  charge  the  prifoner  on  a 
hand  made  to  the  feme  dum  fola .-  aad  keld  good  by  3  juftices,  abfcnte 
<he  other.    2  Roll.  Rep.  312.  Fafch.  21  Jac.  B.  R.  Anon. 

44.  Where  the  life  is  not  concernedy  a?  where  feme  commits  a 
trefpafs,  the  baron  and  feme  muft  be  joined  ;  but  where  it  con- 
cerns life,  as  in  dafe  of  felony  done  by  the  feme,  the  appeal  ftiall 
be  againft  the  feme  only.     Jenk.  28.  pi.  53. 

45.  The  bufhand covenanted  toflandfetfed,   &c  to  the  ufe  of  him-  Jo.  37K. 
Je^  and  bit  %$ife  for  their  lives^  for  htr  jointure y  and  after  to  his  fon  PJ^-^3^-  ^^' 

and  heir,  excepting  the  timber  trees^  faving  that  his  loife fhall  have  R°ves,'s.  C. 
ihejlrowds  and  loppings^  and  died^  and  the   widow  married  again,  ana  adjudged 
The  fon  and  heir  ofthefirfl  hufband  cut  down  five  oaks,  and  the  fecond  ^^^^  ^^^  ^' 
hufhand  and  his  wife  brought  cafe  againft  him,  fetting  forth,  that  well  brought 
ihey  h/l  the  ben^t  of  the  loppings.     After  verdift  it  was  moved,  by  the  ba- 
among  other  things,  that  the  aftion  is  brought  by  the  hufband  s?c.'^cit^ 
and  wife,  whereas  it  ought  to  be  brought  by  the  huft)and  alone,  by  clynCh. 
becaufe  the   wrong  was  done  to  his  poffeffion,    and  he  alone  J.2S)d. 
might  have  releafed  the  damages  ;  but  adjudged  well  brought  by  ^^J^Ty^'^* 
both  •,    for  he  having  the  land  in  right  of  his  wife,  fhe  may  join  ventris  j. 
with  him  in  the  fuit  for  the  damages,  aud  {he  fliall  have  the  da-  »  Vent.195, 
mages  and  the  aftion  alfo  if  flie  furvive  her  hufband.     Cro.  Car.  ^rg.  s!c? 
437>  438-  pJ-  ?•  Hill.  II  Car.  B.  R-Treigmiell  v.  Reeves*  cited,  and* 

thoujh  dK  wrong  was  done  to  his  poffeffion,  and  he  might  have  rekafcd,  yet  becaufe  there  was  alio  a 

wrong  to  the  inheritance,  they  ought  both  to  join. 4  ^^'  » 5^-  S.  P.  cited,  and  fecms  to  io^ea^ 

S«  C«  that  they  may  both  join,  and  feems  to  i>e  admitted  by  the  xjourt.  / 

4(J.  A.  promifed  B.  the  wife  of  C.  that  if  B.  would  procure  See  tit.  Ac- 
C  to  levy  a  fine  of  fuch  lands,  that  he  would  give  the  wife  a  riding  ^^^^^)  J^^ 
fidt.     Roll  Ch.  J.  faid  it  was  adjudged  that  the  baroli  and  feme  (Z)  pi.  la. 
cannot  join  in  an  aaion  for  breach  of  this  promife.     Sty.  298.  ^^J^^'J- 
Mich.  idci.  in  the  cafe  of  Cotterel  v.  Theobalds.  ^^^^ 

47  A  promifed  B.  that  if  B.  would  marry  M.,  As  fifter,  that 
he  would^makc  good  a  legacy  given  to  M.  by  her  father's  will, 
and  would  alfo  give^  to  her  40  /.  at  her  age  of  18.     This  promife 
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was  made  to  B.  and  for  B.'a  benefit,  and  the  folc  confidcratioa 
arifes  from  B.'$  marrying  M.  and  To  the  aftion  ought  to  be 
brought  by  B.  only.     Sty.  2^7.  Mich,  1651.  B.  R.  Cottrcl  v. 

Theobalds. 

^  48.  A.  in  confideration  of  his  daughter's  diet,  and  being  uughft 
tjeedl^^work  by  the  ivife^  and  of  a  bond  to  be  entered  into  by  the  bujband 
to  J.  S.  promifes  to  give  them  fo  much;  they  may  join.     2  Sid. 
r  80  ]      ^3^*  'B\i\»  1658.  B.  R.  Fountain  v.  Smith. 

Kcb.  733.  49.  A  man  and  his  wife,  who  kept  a  viclualling-houfe,  joined 
pUio.s.C.  \xi  an  aftion  againft  the  defendant,  for  faying  to  her,  thou  art  a 
doe«  oot*  ba*ivd  to  thins  own  daughter^  per  quod  J.  S.  who  ujed  to  come  to  the 
appear. — 1.  botife^  forbore^  fiTr.  tid  damnum  ipforum*  After  a  verdift  for  the 
Ibid.791.pl.  plaintiff,  the  judgment  was  ftaycd,  becaufe  the  woirdscwere  n^ 
slV.'hc'd  adlionablc  but  in  refpepl  of  the  fpecial  lofe,  which  is  to  the  huf- 
Accordingly,  band  only.  Lev.  X40.  Mich.  i6Car.  2.  B.  R.  Coleman  &  Ux. 
V^^r\  .    ▼•  Harecourt. 

Hyde,  tho 

it  be  found  that  they  both  kept  the  honfe,  yet  the  wife  does  it  only  «u  fenrantt  and  the  iotcreft  Is  oijy 

his;  to  which  Twifdcn  agreed,  and  jud^jmcnt  was  ftayedi 

So  faying  of  an  inn-keeper's  wife,  that  (he  was  a  whore,  &c.  and  had  a  baftard  by  T.  per  quod  he 
loft  his  cuOum,  ad  damnum  ipforum,  was  not  good  \  for  they  ihould  not  join  in  the  per  quod,  and  y^ 
the  words.  Leing  aAion:)hle  in  themt'elvcs,  they  might  join  in  the  action ;  and  judgment  wai  ftayed» 
a  Keb.  3S7.  pT.  63.  TrJn.  20  Car.  2.  B.  R.  Harwood  v.  Hardwick. 

For  ^vo*di  not  a&Unahle  in  tbenJiiveSf  but  only  in  refpcft  ef  culhteral  Jamagfs,  being  fpoke  of  the 
wife,  the  baron  mult  bring  action  alone,  and  if  the  wite  be  jomcd  with  him,  the  judgment  will  be  ar« 
Kfted  for  it,  though  aftrr  vcrdidl.  Sid.  346.  pi.  11.  Mich.  19  Car.  2.  B.  R.  Anon. 
*  In  action  for  words  by  baron  and  feme,  aft<;r  verdict  it  was  moved  in  arreft  of  judgment,  that  the 
cortdufioo  was  ed  dfinpnum  i/>.crutrr,  and  3  jufticcs  held  the  conclufion  of  the  ccunt  to  be  well,  which 
Wythe  ns  J.  denied  j  tor  he  iVid,  it  an  inn -keeper's  wife  be  called  a  cheat,  and  the  houfe  lolcs  the  trade,, 
the  huiband  h«is  an  injury  by  the  word>  fpokcof  his  wife,  but  tiic  declaration  muft  notccncluaeai  damp- 
num  ipfoium.     3  Mod.  120.  Hili.  2^3  Jac*  2«  B.  R*  Baldwin  t.  Flower. 

Theaajon  jq.  In  aftions  for  torts  that  ivili  furvive  to  the  wife  after  the 
dpVcaie"  death  of  the  baron,  tiic  -wife  Ihall  be  joined,  and  in  no  other  cafe  \ 
was  for  ^fl/-   pcrTwifdenJ,  {iid224.pl.  14.  Mich.   i6Car.  2.  B.  R,  Stanton 

tcry  of  tie      y,  Httbart. 

fdiUf   and 

t raring  her  coat,  and  was  laid  fid  damnum  ipjomm,  and  therefore  judgment  was  ftaid.  Sid.  224.  Staunton 

V*  Uobart* 

51.  In  aftion  of  battery  by  the  hufband  and  wife  for  imprifon-' 
ment  of  the  wife  till  he  had  paid  10/.  exception  was  taken  that  the 
huiband  and  wife  could  not  join ;  fed  non  allocatur  5^  and  judg- 
ment for  the  plaintiff.    2  Keb.  230.  pi.  4.  Trin.   19  Car.  2.  B.  R, 
Brown  v.  Tripe, 
Sty.  9.HeU       ^j.  Cafe  by  huiband  and  wife  againft  an  executor,  upon  a 
S.  C.  j^dg.  protiiife  by  his  tellator  after  coverture ^  in  corfs deration  of  the  mar^' 
ment  was       riage  had  at  his  requefly  to  pay  8  /.  per  annum  to  the  *wife  during  tbt. 
ih"o'bc)*"     coverture.     After  a  vcrdift  it  was  moved,  that  it  fliould  have  been 
fide  fliould     brpught  by  tne  hu{l)and  alone,  becaufe  the  whole  benefit  is  to 
fljew  caufe     him,  the  promife  being  made  fince  the  marriage.     Judgment  was 
tojhe  con.     ftjjy^^^  ^j^t  on  moving  it  again  it  was  adjudged,  that  it  is  in  the 
.  eIe£kion  of  the  hufband  to  bring  the  a£tion  in  his  own  name,  or 
to  join  his  wife.     Allen  36,  37.  HilU  23  Car.  B.  R.  Milliard  v* 
liambridge* 

53.  Tnwer 


52-  trover  was  brought  by  baron  and  feme  of  too  had  of  wood 
•f  the  feme  J  and  the  converfton  was  laid  after  the  marriage.  It  was 
moved,  that  flie  ought  not  to  have  joined  with  her  hufband  in 
the  adion.  But  the  court  held,  that  in  regard  the  trover  was 
laid  to  he  before  the  marriage^  which  was  the  inception  of  the  caufe 
of  adion,  (he  might  be  joined  ;  and  Hale  faid,  the  hufband  might 
bring  the  a£bion  aloney  or  jointly  with  his  wife ;  and  the  plaintiff 
had  judgment.  Vent.  260-  Trin.  26  Car.  2,  B.  R.  Batmore  v. 
Graves. 

54.  It  was  held  by  Saunders  Ch.  J.  that  baron  and  feme  ought 
not  to  join  in  tiefpals  for  an  affanlt  on  the  feme^  if  the  fame  were 
with  her  confent  \  for  where  they  join  the  adlion  furvives.  Now 
Jiere,  if  the  hufband  dies,  the  wife  cannot  proceed,  or  begin 
de  novo  with  this  a£lion,  becaufe  it  was  with  her  own  confent, 
and  in  fuch  cafe  therefore  the  hufband  may,  and  ought  to  bring 
the  adion  alone  upon  his  fpecial  cafe ;  for  though  the  wife  con- 
fent, that  will  not  excufe  the  defendant,  for  (he  hath  not  pote£- 
tatcm  corporis  fui ;.  and  Holt  faid,  that  the  very  laft  aflifes  the 

\jdu  Ch.  Baron  over-ruled  him  in  that  very  exception,  and  fo  faid    [  90  1 
ferjcant  JelFeries,  that  the  Ld.  Hale  had  done  j  but  the  Ld.  Ch. 
J.  Vaughan  did  allow  it,  and  always  held  they  could  not  join. 
2  Show.  255.  pi.  262.  Hill.  34  &  35  Car.  2.  B.  R.  Rogers  & 
Ux.  V.  Goddard. 

55.  Judgment  in  C.  B.  in  trcfpafs  by  hufband  and  wife^r 
taking  away  their  goods  was  reverfed,  becaufe  the  wife  ought  not 
to  join.  7  Mod.  105.  Mich,  i  Annae  B.  R.  Wittinghamv.  Bro- 
derick. 

56.  Cafe  by  hufband  and  wife  for  malicioufly  indiEting  the  wife 
if  a  riot ;  the  hufband  counted  that  his  wife  was  of  good  repu- 
tation, and  that  this  was  with  intent  to  leflcn  it,  and  that  he  was 
put  to  great  charge.  The  court  held  it  no  fcandal  to  be  guilty 
of  a  trefpafs,  and  as  to  the  other,  they  inclined,  that  the  hulband 
alone  ought  to  have  brought  the  a£lion,  becaufe  he  alone  could 
be  put  to  the  charges  •,  but  they  delivered  no  pofitive  opinion. 
7  Mod.  104-  Mich.   I  Ann.  B.  R.  HarwooJ  v.  Parrot. 

57.  The  plaintiffs  brought  an  aftion  of  af^ault  and  battery  for  » 
iatterj  committed  on  them  both  ;  judgment  by  default,  and  a  writ  of 
inquiry  was  executed  the  ijth  of  May  1705,  and  intire  damages, 
Yiz.  7I.  IDS-  was  given;  and  on  the  return  of  the  writ  of  in- 
quiry, judgment  was  arrefted,  becaufe  the  wife  cannot  be  joined 
in  an  aftion  with  the  hulband  for  a  battery  on  the  hufband. 
2  Ld.  Raym.  Rep.  1208.  Mich.  4  Ann.  Newton  &  Ux.  v» 
Hatter. 

58.  Feme  covert  fued  fingly  upon  the  flatuteof  dlflrlhutions^  and 
a  prohibition  was  moved  for,  becaufe  it  was  a  property  fo  veftcd 
in  the  hufband  that  he  might  releafe  it ;  but  the  court  denied  it, 
becaufe  tliis  was  a  chofe  en  aaion  which  fti all  furvive  to  the  wife^ 
and  the  joining  of  the  hufband  would  be  only  for  conformity  \ 
and  that  though  the  fpiritual  court  ought  to  conform  their  pro- 
ceedings to  the  rules  of  the  common  law,  yet  that  i§»  in  matters 

H4  S^ 
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ef/ub/lance,  and  not  of  fornix  as  this  moft  certainly  was.     lo  MbJ* 
63.  Mich.  10  Ann.  B.  R.  D'aeth  and  Baux. 

59.  Hufband  and  wife  join  in  aftion  for  money  lent  by  him  and  his 
%uife  by  his  canfent ;  per  cur.  the  wife  ought  not  to  be  joined  unlefs 
there  nad  been  an  exprefs  promife  made  to  her,  or  unlefs  the  caufe 
of  aftion  did  arife  on  her  jfkill  or  knowledge.  8  Mod.  199,  Mich* 
to  Geo.  I.  King  v.  Bafingham. 


(T.  2)     Actions,   &c,    commenced  by  or  againfl: 
Feme  Sole,    who   marries  pending   the  Adion, 

I .   iF  one  of  the  demandants  takes  baron  pending  the  writ,  it  (haH 

*   abate  for  all.     Thel.  Dig.  185.  lib.  12.  cap.  12.  f.  2.  cites^ 

*Mich.  9E.  3.  470,  and  29  E.  3.  22.     Contrary  it  was  adjudged 

Mich.  12  E.  3.  Brief  258. 

And  A  it  2.  In  fare  facias  by  2  parceners j  the  one  was  fummoned  and  fe^ 

kwastf Act*     *^'^>  *^d  ^^  tenant  fatd  that  Jhe  who  was  fevered  took  baron  pend- 

the  Jevt'       ing  the  nvrit,  and  before  the  feverance^  by  which  all  the  writ  abat- 

TMce\  per     ed»   Thel.  Dig.  185.  lib.  12.  cap.  I2.  f.  7^.  cites  Pafch.  32  £.3^ 

cur.  Thd.     -n  -^r  «^« 

Dig.  185.       -B"*^^  292. 

lib.  12.  cap.  12.  f.  2.  cites  Pafch.  32  E.  3.  Brief  292.  But  it  was  adjudged,  that  if  C9f»f  the 

demandants  wbc  is  fevered  takes  barew  after  the  Icfi  comiiauance^  the  writ  ihall  not  abate.     Thej.  Dig. 

185.  lib.  12.  cap.  12.  f.  2.  cita  Trin.  39  £.  3.  21.  but  adds  quaere.  ' 

[  91  ]  3.  Writ  fliall  not  abate  by  the  taking  of  baron  after  verdsS  in 

pais,  and  before  the  day  in  bani,  and  judgment,     Thel.  Dig.  185. 
lib.  12.  cap.  12.  f.  5.  cites  Mich.  4  Hi^4.  i. 

4.  But  Gafcoign  faid  that  it  has  been  a  great  ^ue/lion^  if  a  feme 
appellant  who  takes  baron  after  judgment,  and  before  execution,  may 
*  pray  execution.     Thel.  Dig.  185.  lib.  12.  cap.  12.  f,  6.  cites  Hill. 

]  I  H.  4.  48.  but  fays  that  HufTcy  and  Brian  were  clearly  of  opi- 
nion that  (he  might  demand  execution  in  fuch  cafe^  notwithftand- 
ing  the  efpoufals.  Mich.  21  E.  4.  87. 
Br.  Ley  S*  Femc  covert,  who  was  fole  the  day  of  the  writ  purchafed, 

Cager,  pi.     waged  her  law  of  mn-fummons  in  formedon^  without  the  baron*    Br« 
3x.citMS.C.  Coverture,  pi.  18.  cites  12  H.  4.  24. 

.   6^  IF  it  be  pleaded,  that  the  feme  plaintiff*  has  taken  baron 

pending,  &c.  fbe  may  fay  that  this  baron  is  now  dead,  or  that  divorce 

is  made,  and  that  j/he  if  now  fole.     Thel.  Dig.  1 85.  lib.  12.  cap.  12. 

y      f.  7.  cites  9H.  5. 1. 

The!.  Dig.         7'  ^^  *  fi^^  ^*  contraBed  to  a  man,  and  brings  affion,  and  pend-- 

183- lib.  12.  ing  it  fbe  is  compelled  by  the  fpiritual  court  to  marry  him^  yet  her 

cUts"*  c*'  ^"*  ^^'^  ^^^^*    ®^'  ^"^f>  P^-  'S^-  cites  7  H.  6.  14,  15.  per 

and  Mich."    Straunge. 

4H.  4,  55*  8.  Ytmt ^ecutrix  made  a  letter  of  attorney  to  the  plaintijf,  to 
whom  the  teftator  was  indebted,  to  recover  and  receive  a  debt  due 
by  A.  to  the  teftator,  and  then  marries  ;  this  is  not  any  counter-* 
mand  or  revocation  pf  the  fuit^  and  the  writ  is  not  aoatcd,  but 

only 
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only  abateaUe.     i  Le.  i68.  pL  235.  Mich.  30  &  31  Eliz.  CB« 
Lee  T.  Madox. 

9.  If  a^^m^^/f  brings  trefpafs,  and  recovers,  and  a  writ  of 
enquiry  of  damages  is  awarded^  and  before  tie  return  thereof  the 
flawitjf  takes  bu/band,  and  after  the  nvrity  tluA  judgment  given  therem 
i^j  without  any  exceptions  taken  by  the  defendant^  he  (hall  not 
have  advantage  of  this  in  a  writ  of  error,  becaufe  the  writ  was 
only  abateable  by  plea.  Roll.  Abr.  tit.  Error,  (M.  b)  pi.  2. 
Mich.  40,  41  Eliz.  B.  R.  between  Smyth  and  Odyham,  ad- 
judged. 

10.  Feme,  pending  the  writ  againft  her,  takes  hufband.  This 
doth  net  abate  the  'writ ;  but  the  recovery  againft  her  upon  the  firft 
writ  is  good.  Agreed.  But  by  Doderidge  J.  if  after  the  original 
proofs  fued  and  before  the  return  fhe  takes  hufband^  this  fliall  abate 
the  writ.  Quaere.  2  Roll.  Rep.  53.  Mich.  i6  Jac.  B.  R.  in 
Heydon  and  Miller^t  ctfe. 

1 1.  After  imparlance  it  was  pleaded  in  bar,  that  tht  plaintiff  took 
hufband  ;  on  which  iffue  was  taken  by  the  plaintiff,  to  which  the  /fc- 
fendant  demurred  ^  and  by  Twifden,  that  is  the  beft  way  ;  for  if 

it  had  been  tried,  it  had  been  peremptory,  but  now  only  refpondeas 
oufter,  which  was  agreed,  Hyde  abfente.     Keb.  632.  pi.    11 8. 
.  Mich.  15  Car.  2.  B.  R.  Phillips  v.  Taylor. 

12.  If  feme  foie,  plaintiff,  takes  hufband,  it  muft  be  pleaded  5.  P*  ^ 
after  the  lafl  continuance ;  for  otherwife  the  defendant  depends  on  wWch  a!^ 
his  firft  plea,  and  waives  the  benefit  of  this  new  matter.     G.  Hift.  takes  isat- 
C.  B.  84.  uchtd  with 

the  aaion* 
aad  therefore  mull  ple^d  in  dme  \  for  Jbe  cannot  hf  her  own  aH  dejiroy  another  man*s  a^ioa,  neither 
can  the  hpibandj  nnlefs  he  comes  in  time  j   for  the  adion  was '  well   commenced.     G.   Hift  ot 
C.  B.  199. 

13.  If  an  a^ionhe  brought  in  an  inferior  court  againft  a  feme  nMod. 
folcj  and  pending  the  fuit  fhe  intermarries,  and  afterwards  removes  Ethcf  n  t  ^ 

the  caufe  by  habeas  corpus,  and  the  plaintiff  declares  againfl  her  as  a  ▼.  Reynolds, 

feme  fole,  (he  may  plead  coverture  at  the  time  of  the  fuing  the  ^-  C-  Th* 

Jiabeas  corpus,  becaufe  the  proceedings  are  here  de  novo,  and  the  [^^ned  to 

court  takes  no  notice  of  what  was  precedent  to  the  habeas  cor-  give  judg. 

pus;  but  upon  motion,  on  the  return  of  the  habeas  corpus,  the  "^cntforthe 

court  will  grant  a  procedendo  :  for  though  this  be  a  writ  of  right,  tut^sanm- 

yet  where  it  is  to  abate  a  rightful  fuit,  the  *  court  may  refufe  it,  and  duigence  for 

the  bail  below,  to  this  fuit,  which  by  this  contrivance  he  is  oufted  ^^^  cq»»ty 

of>  and  pofSbly  by  the  fame  means  of  the  debt.     G.  Hift.  of  Tt  w«  "d- 

C.  B.  108.  journedto 

Hill,  term 
«ot.'  I  Salk.  8.  pi.  20.  Mich*  6  Ann*  B.  R.  Hethringtoo  v.  ReynoldSi  S.  C.  ruled  ac* 

•ordJBgly.  , 

(T.  3)     Anions,  &c.  by  Baron  and  Feme  de  Fa£lo^ 
or  one  of  them,  ia  refpedl  of  the  other. 

J,  1 T  was  faid  and  held,  that  in  cui  in  vita,  or  other  oBion  to  be 
^  brought  of  the  feineU  QVJn  poffeffton^  it  is  no  plea  to  fay,  ne  un^ 
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que  ttccoupley  &c.  and  he  fliall  demand  fimul  cum  vlrb  fuo,  who  iii 
her  baron  in  fa£l,  and  in  pofief&on.  Thel.  Dig.  up,  lib.  1 1.  cap« 
2.  f.  II.  cites  Midi.  50  E.  3.  19. 

2.  Where  the  ftatute  of  6  R.  2.  r/i^.  6.  is  where  a  woman  it 
ravi/hedj  the  ktijhand^  isfc.  of  fitch  woman  fhall  have  ihe  fuity  See, 
this  is  ftrift/  and  fhall  be  intended  the  haron  in  poffcfjiony  though 
there  he  good  caufe  of  divorce  ;  for  he  is  her  hufband  till  divorce  be 
had.     Br.  Parliament,  pi.  89.  cites  11  H.  4.  14. 

3.  Contra  where  the  marriage  tj  void^  for  there  he  is  not  her  huf- 
^band^  and  therefore  there  ne  imques  accouple  in  lawful  matrimony 

96  no  plea  by  the  beft  opinion.     Ibid. 

4.  Contra  in  appeal  by  feme  of  the  death  of  her  hu/band,  or  in  date 
fetitay  for  thofe  are  by  the  common  law.     Ibid. 

(T*.  4)    Of  Judgments  confefled  by  or  to  Feme  Sole, 
who  marries  before  Entry  of  them"! 

I.  ^1X7 ARRANT  of  attorney  to  confefs  judgment  to  a  fcitic 
^^  fole,  who  married  before  judgment  entered,  whether  it 
could  now  be  entered^  and  howy  was  the  queftion.  It  was -agreed  it 
could  not  be  entered  for  the  hufband,  for  that  is  beyond  the  au- 
thority given.  The  courfe  is  to  make  affidavit  of  the  debts  not 
being  fatisfied,  and  now  the  wife  could  not  make  fuch  affidavit ; 
for  the  money  might  have  been  paid  to  the  hufband,  nor  could 
the  hufband's  affidavit  ferve,  becaufe  it  might  have  been  paid 
to  the  wife  before  marriage;  but  it  feems  the  point  may  be 
cleared  by  a  feveral  affidavit  of  each  in  his  time ;  and  Holt  faid 
they  had  better  enter  it  in  the  wfes  name  as  feme  foky  but  no- 
thing was  done.  12  Mod.  383.  Pafch.  12  W.  3.  Reynolds  ¥• 
Davis* 

E  93  ]     (U)     ASions  againjl  Baron  and  Feme.    What  may 

be  againft  both. 

•  S€c  tit.*  [i-    T  ^  ^  trover  and  converfton  of  goods  be  brought  againft  baron 

Adions  (L)  -■■   and  feme,  in  w^ich  it  is  fuppofed  that  they  found  the  goodsf 

and^thc  ^'  ^"^  converted  them  to  their  own  ufe  ;  this  is  not  good,  for  prefcntly 

potes  there,  by  the  converfion  of  the  feme,  it  is  to  the  ufe  of  the  baron,  and 

t  Cro.  J.  not  to  the  ufe  of  the  feme.    Tr.  8  Car.  B.  R.  between  *  Reames 

Be*'  v.Nc-  ^^^  H4JMPHRYS,   adjudged   in  arreft   of  judgment.      Intratur, 

Tis  in  cam.  Hill.  7  Car.  Rot.  1202.  and  then  was  cited  one  f  Neves*s  case» 

fcacc.  Hill,   where  fuch  a  iudgment  was  reverfed  in  camtfta  fcaccarii  for  this 
a   >  liz  S.C.  T  ■'     ^ 

andjudg-      error.] 

mcnt  in  B,  R.  revcifed,  but  fays  it  was  (bewn  that  this  judgment  in  B.  R.  pafTed  fub  £Ietitio  after  «?- 
di6t  without  exception.— Jo.  16.  pi.  2.  S.  C.  and  judgment  rcvcrfcd. — Palm.  343.  Berry  v.  Nevis, 

S.  C.  and  judgment  reverfed.— —See  tit.  Actions  (L)  pi.  7.  S.  C.  and  the  notes  there. 

If  feme  con/ctt  take:  rr.y  Jhtep  ard  rati  tbevty  or  other  goods  and  converts  them>  trmfcr  lies  againft  chc 
baron  and  feme,  and  I  may  fuppofe  the  converfion  in  the  feme  only,  viz.  the  tort,  though  they  cannoC 
bring  trover,  acd' fuppofe  the  converfion  in  both,  quod  fuit  conceffum  per  tot.  cur.  Yelv.  166.  Mich* 

7  Jac.  B.R.  !n  cafe  of  Draper  v.  Fu'.ks. Mar,  60.  pi.  94.  Mich.   1 5  Car.  In  cafe  of  Hodget 

T.  Sinipfcn>  it  was  fiiid  by  Jones  J.  that  there  may  be  a  coaverfion  by  the  wife  to  her  own  ufe,  as  ta 

tfat 
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fihe  principal  cafe  thert,  where  the  trover  was  of  barley ^  M  Jbe  hakis  it  into  htead  and  tats  it  hefftlfi 
and  Bramfton  Cb.  J.  faid,  that  a  wife  ha9  a  capacity  to  take  to  her  own  ufe ;  for  there  muft  oecef- 
farily  be  a  property  m  her  before  the  hufliand  can  cake  by  gift  in  law,  and  therefore  as  to  this  poioC 
the  cafe  wa$  adj:>amed.— Jo.  443.  pi.  4.  S.  C.  adjudged  for  the  plaintilf.  The  laying  the  con- 

verAofl  td  alum  iplbrum,  though  iiau^ly,  is  made  good  by  the  verdt^.  Mar.  82.  pi.  134.  Pafch. 
17  C^.  Anoo. 

An  adioa  of  trvutr  is  brought  againft  baron  and  feme,  for  a  converfion  durtKg  the  covn-ture  by  the  taiftm 
And  it  ^»M  faid  by  the  coort,  that  it  was  good  \  for  by  Jones  J.  ahhough  a  feme  covert  cannot  make  a 
CQOtrad  for  goodi^  nor  be  charged  for  them,  yet  (he  may  convert  them,  &c.  Noy.  79.  Newman  ▼• 
Cheney.— ^Lat.  ii6.  Pafch.  a  Car.  S.  C.  Whltlock  J.  accoiJed.  Crew  Ch.  J.  fpoke  doubtfully^ 
and  Dodexidge  aHented. 

2-  Writ  of  trefpafs.  lies  againft  baron  and  feme.  Thcl.  Dig.  45* 
lib.  5.  cap.  4.  f,  9.  cites  Hill.   12  E.  3.  Brief  670. 

3.  Writ  of  mefne  againft:  baron  and  feme,  fuppq/ing  that  the 
plaintiff  held  of  them  in  right  of  his  feme^  and  fo  fuppojing  the  har&n 
and  feme  to  he  mefnes^  and  not  the  femcy  &c.  and  held  good.  TheL 
Dig.  116.  lib.  10.  cap.  26.  f.  I7«  cites  Mich.  i3£.  3.  Brief  642. 
&  13  R.  2. 

4.  A  turit  upon  the  ftatute  of  labourers  was  maintained  againft   xhd.  Dig. 
the  baron  and  feme,  upon  retainer  of  a  fervant  made  by  the  baron  and  116.  lib.  low 
feme.    Thcl.  Dig.  45.   lib.  5.    cap.  4.    f.  15.  cites  Pafch.  29  E.  <:fP*|-f-J^ 

3-  35- 

5.  A  man  Ihall  not  have  aftion  of  debt  againft  the  baron  and 

feme,  upon  contraB  made  by  them,     Theh  Dig.  45.  lib.  5.  cap.  4. 
f.  12.  cites  Hill.  34  E.  3.  Brief  923.  &  Pafch.  2  H.  4.  19. 

6.  Detinue  of  10  L  of  fax  agaiujl  baron  and  feme  y  2x16.  counted  of 
bailment  to  both  to  rebail^  iic.  to  the  damage  of  five  marks,  and  be- 
caufe  it  is  the  detinue  of  the  baron  only,  therefore  the  writ  was 
abated.     Br.  Detinue  deBiens,  pi.  22.  cites  38  E.  3.  i. 

7.  Writ  of  detinue  does  not  lie  t/pon  a  bailment  made  to  the  baron  ^*"  w^«« 
and  feme.     TheL  •  Dig.  45.  lib.  5.  cap.  4.  f.  10.  cites- Hill.  38  ^'trt^ 

E.  3  •    '  •  fi^fi  bartaif 

•  .  ^wl  the  cav- 

wg  to  the  bands  of  tbe  feme  as  executrix ^  the  writ  ought  to  be  brought  againft  her  and  her  fecond  baroa 
j^Qtly.     Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  20.  cites  Trin.  39  £.  3.  z2. 

8.  It  was  held,  that  writ  of  con/piracy  does  not  lie  againft  baron  Nor  againft 
and  feme  and  a  third  per/on^  fuppofing  that  they  confpired,  &c.  j!*"*"  !JI^ , 
Thel.  •Dig.  116.  lib.  10.  cap.  26.  f.  13.  cites  Hill.  38  E.  3.  3.  Djg/45. 
but  fays  that  Morris  durft  not  demur  thereupon.     Pafch.  40  E.  i»*>*  5-  "P- 

o     T  <^  4«  f*  X  6.  citei 

3'  ^9*  •  s.c. 

9.  If  writings  are  bailed  to  a  feme  fole^  and  fhe  takes  baron j  the  #  r '  ^  T 
aGion  is  well  brought  againft  both,  and  fliall  not  be  compelled  to  ^ 
bring  it  againft  the  baron  alone,     Br.  Charters  de  Terre,  pi.  38. 

cites  39  E.  3.  17. 

10-  It  was  adjudged  that  writ  of  covenant  does  not  lie  againft 
baron  and  feme,  upon  covenant  made  by  them^  by  deed  indented.  TheL 
Dig.  45.  lib.  5.  cap.  4,  f.  18.  cites  Mich.  45  E.  3.  11. 

11.  A  man  ihall  not  have  aflion  upon  obligation  made  by  them 
two.  ThcL  Dig.  45-  lib.  5.  cap.  4.  f.  12.  cites  Hill.  8  R.  2. 
Brief  930.  and  Hill.  43  E.  3.  10. 

1 2.  Writ  of  detinue  does  not  lie  againft  baron  and  feme,  i4pon 
coming  to  their  pojjejjion  by  trover.  Thel,  Dig.  45.  lib.  5.  cap,  4. 
1 10.  cites  Mich.  13  R.  2.  Brief  644. 

13-  If 
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13.  If  a  man  recovers  hy  ajjife  againft  a  feme  foUy  and  TihtT  Jbe 
tales  baron,  he  fhall  not  have  redijej/in  againft  the  baron  and  feme. 
TheL  Dig.  45.  lib.  5.  cap.  4.  f.  22.  cites  Mich.  9  H.  4. 5. 

14.  Writ  of  irefpafs  done  hy  the  feme  before  the  marriage,  and 
writ  of  account  of  receipt  made  by  her  before  the  marriage,  lies  againft 

'the  baron  and  feme.^  Thcl.  Dig.  45.  lib.  5.  cap.  4.  f.  24-  cites 
Mich.  4  E.  4.  26. 

15.  Debt  lies  of  the  rent  upon  a  leafe  made  to  the  baron  and  feme ^ 
and  lies  againft  both ;  fo  of  wafte ;  lOr  {he  cannot  waive  the  leafe 
during  the  Hfc  of  her  baron.     Br.  Dette^pl.  217.  cites  17  £• 

4.  7-  ^ 

16.  Debt  againft  huft)and  and  wife  for  3 1.  i8s.  and  counted 

s!*c'.  w&-  for  39/.  upon  a  control  of  the  wifedum  fola,  and  fw  39/.  more  upon 
mutt  wm'  an  infmul  computajfet  with  the  huft)and.  Upon  nil  debet  it  was 
^weftcdj  for  fo^nci  for  the  plaintiflF,  but  judgment  was  ftayed.     Hob.  184.  pi. 

Aaii  HOC  be    22 1  •  Revel  V.  Uray. 

lued£)rtbe  j^.  In  cafe  for  itfcr^fc brought  againft  hu{band  and  wife;  the 
l^^i^^  ]\ity  found  the  httjband  guilty,  and  the  'wife  not.  The  court  held 
^^'^'^  the  declaration  ill  \  foa:  this  cannot  be  a  joint  fpeaking  hj  huf- 
band  and  wife,  and  therefore  they  ought  not  to  be  joined  in  this 
aftion  \  and  there  ought  to  be  feveral  judgments  and  damages  if 
you  recover,  viz.  one  againft  the  huft>and,  and  another  againft  the 
wife  \  but  here  it  is  helped  by  the  verdift,  and  the  judgment  in 
cffeft  is  but  againft  one  of  the  defendants,. and  fo  judgment  was 
given  for  the  plaintiff.     Sty.  349.  Mich,  1652,  B.  R.  Burchard 

T.  Orchard. 

18.  C^was  brought  againft  huftand  and  wife^^ir  retaining  m 

feryjflnt  nxAo  departed  without  licence*     At  the  end  of  the  cafe  is  a 

nota,  that  no  notice  was  taken  (the  judgment  being  given  upon 

other  matter)  that  the  aclion  M'as  brought  againft  the  baron  and 

feme,  and  feme  covert  cannot  make  a  retainer  or  contraft  ;  but 

fays, that  perhaps  the  receiving  and  keeping  him  ^vithout  any  contra^ 

is  a  trefpafs,  whereof  a  feme  covert  may  be  guilty,  fufficient  to 

maintain  this  aftion  againft  her.     Z  Ley.  63.  Trin,  ^4  Car.  2. 

B.  R,  Fawcet'v.  Beaver. 

3Keb,  6o2.        19.  In  debt  on  bond  agaitift  ^aron  and  feme  executors;  the  plain- 

pl.43.H0ny  x\S  counted  of  a  d(!vaflavit  by  ^hem,  but  adjudged  againft  theplain-r 

S  c*°ind     tiff;  becaufe  a  feme  covert  caiyiot  wafte  during  the  coverture, 

agreed  that    though  the  wailing  of  the  baron  ftiall  charge  her  if  fhe  furvives. 

fomeexc-      a  Lev.  14C-  Trin.  27  Car.  2.  B.  R.  Horfey  v.  Daniel. 

chargeable  for  wafte  by  haron  and  feme. Cro.  C.   519.  pi.  20*  Mich.  14  Car.  B.  R.  in  cafe 

of  Mounfon  v.  Bourn,  it  was  held,  that  if  a  man  marries  a  feme  executrix,  and  waftcsthc  good*,  «  i». 
a  devafUvit  in  the  wife. 

20.  Trefpafs  againft  hufband  and  wife.    Upon  not  guilty  plead- 
ed verdi£i  for  the  plaintiff.     It  was  moved  in  arreft,  that  the  wife 
r  Q  r  1     could  not  be  charged  for  the  trefpafs  of  the  huft)and,  no  more  than 
*"  ^^  -^     they  can  be  charged  for  the  converfion  of  goods  ad  ufunj  ipforum; 
but  the  court  over-ruled  the  exception.     lA,  Raym.  Rep.  443. 
Pafch.  II  W.3.  White  V.  Eldridge, 

*  2|.  Covenant 


^t*  Cowftani  nvas  brought  again  ft  baron  and  feme  on  a  leife  t§ 
the  feme  dam  fola^  wherein  (he  covenanted  to  plant  20  oaks  every 
year  during  the  term  on  the  premifes.  It  was  objc£led,  that  the 
wife  ought  not  to  be  joined  in  the  a£^ion  for  breach  fince  the  co* 
Tenure  \  fed  non  allocatur ;  and  judgment  pro  quer^>  and  if  the 
wife  had  ajftgned  dumfola^  the  a£lion  would  lie  againft  both  jointly. 
6  Mod.  239.  Mich,  3  Ann.  B.  R.  Anon. 


£X]     [Adions,]     What    ought    [to    be    brought 

agaiaft  both.]  / 

£1.    T^EBT  for  rent  upona  leafefor  years  made  to  baron  and  feme  •  gf.  gi 
-'-^  ought  to  be  brought  againft  both.     •  1 7  Ed.  4.  7.  2  H.  and  Fen 
4.  19.  b.     Dubitatur,  whether  it  may  be  brought  againft  the  5**0'**^*** 

r  ^  «^»  ^»  per 

icmc.  J  c„r.  and> 

S«  Vm  Br.  Baon  and  Feme,  pi.  19.  cites  3  H.  4.  x.  per  Hiirn.  for  (he  may  agtee  after  the  ^th  «f 
bcr  IraflMAd ;  but  Hank,  contra ;  for  If  the  plaintiff'  rccoversy  and  the  baron  dies,  execution  ihaJl  be  of 
cbc  goods  of  the  feme ;  or  It  may  be,  that  the  term  fliail  be  expired  in  the  lift  of  the  baroa^  or  chat  the 
Icme  will  refbfe  after  the  death  of  ho-  huiband. 

In  dtlt  fvarrtaro^ts  9f  a  leaft  for  term  of  years,  the  plaint^  frppcfi,  that  be  ftM  to  the  defendant 
24  mtm  of  Uadm  The  defendant  faid^  as  fo  4  acra  he  did  net  leift^  a^  as  to  ebe  rtp,  that  the  plalnii§' 
ieaftd  them  to  ihed^endant^  and  to  his  feme,  who  is  in  full  Ife  me  named,  Arc.  Judgment  of  the  writ. 
But  the  opinion  of  the  ccNirt  wm,  that  it  was  not  a  good  way  to  plead  fo :  for  he  ought  to  ackntwltdM 
theleafe  of  10  acres  to  htm  and  to  his  feme,  with  an  abffue  hie  that  he  Uajed  the  14  acres  modo  &  firiMp 
ftc.     Tnel.  Dig.  172.  lib.  11.  cap.  42.  f.  14.  cites  Hill.   17  £.  4.  7. 

Avowry  hecaufe  ff^.  B»  held  certain  land,  out  cf  nvbicL,  &c.  of  one  J.  B,  as  of  his  manor  of  F,  If 
homage^  fealty,  and  ejcuage,  vfx.  fo  much,  &c.  and  ccnveyed  the  feigr.iory  of  the  /aid  JF.  B.  to  the  2^ 
findamt,  and  Jbetoed  how,  and  conveyed  the  tenancy  to  the  plaintiff  Ly  aue  eflate,  and  for  homage  of  the 
plaintiff  be  avowed,  &C^  The  plaintiff  faid,  that  at  the  tima  tf  the  di^refs,  nor  ever  after,  he  had  mo* 
a^  im  tba  land,  unkfs  jomtly  with  F.  his  feme  of  the  feoffmnt  of  9r.  F*  to  them  and  to  their  heirs 
which  F.  is  alive,  and  fi  the  avowry  ought  to  have  been  upus  hoth.  Judgment  of  the  avowry ;  by  which 
CateAy  avowed  upon  the  baron  and  ftmt*     Br.  Avowry,  pi.  96.  cites  7  F.  4.  i-j.  Thd.  Dig. 

45.  lib.  5.  cap.  4.  f.  14.  cites  Trin.  26  £.  3.  64.  where  it  is  faid,  that  for  arrears  of  rent  rcfcived 
on  a  leafe  for  yean  made  to  baron  and  feme,  writ  of  debt  may  be  brought  againil  the  bamo  alone.  aa4 
1^  againft  both* 

[2.  But  43  Ed.  3.  II.  b.  isj  that  it  lies  againft  both  ;  tecati/e  it  is  t  Br.  Deb^ 
jftr  the  benefit  of  the  fane,  and  fo  f  3  H.  4.  i .]  P*-  i^i^ 

Br.  Baron  and  Feme,  pi.  29.  cites  S.  C.  but  the  reafim  is  not  given  tlKie^ 


[3.  The  fame  law  where  it  is  brought  upon  a  leafe  for  life  made  Br.Debt,  pL 
to  than,  the  a£bon  (hall  be  brought  againft  both.     3  H.  4.  i.]        |^  c^^ 

Br.  Baron  and  Feme,  pL  29.  cites  S.'C.  but  fiiys  nothing  as  to  the  leafe  for  life. 

4*  In  writ  of  dov)er  brought  againft  guardian  in  chivalry y  the  5o  a  writ  of 
defendant  vouched  to  warranty,  and  the  vouchee  came  and}&rV,  <^o.«^'«'*« 
that  he  had  nothing  in  thenvard  unlefs  by  reafon  of  his  feme  not  namedy  good  bright 
&c.  and  demanded  judgment  of  die  voucher,  yet  the  voucher  was  n^infitha 
adjudired  good.     TheL  Dig.  44.. lib.  c.  cap.  4.  f.  4.  cites  -jo  ^^^^^^•^ 
E.  I.  Voucher  299,  ^h*  i,,^ 

nothing  in 
the  ward  but  cnh  a  johf  eftatenfith  his  fcm%     TheL  Dig,  45,  lib.  5.  cap.  4.  f.  5.  cites  Mich.  %  £• 
3.  fal.  43  *  58* 


$^- 


IBarott  anir  ifeme. 


Writ  of  Jotnf^  D«f  be  agaiaft  tbe  baron  alone  who  has  the  ward  in  jure  axons.  Br.  Voucher,  pl« 
«4j.  cites  48  £.  3.  20.  ■  Br.  Baron  and  Feme,  pi.  26.  cites  S.  C.  [but  mifprinted  30.  in  tb<s 
Jar^  edition]  and  $•  P*  for  there  voucher  does  not  lie. S.  P.  Br.  Baron  and  Feme,  pi.  21.  cites 

47  £•  3-  ?• 

Infarnudfitf  ^^  Writ  oi  cotUra  fortnam  feaff'amenti  brought  againft  the  bwrom 
mho  fay '  ^^^^9  wAo  tad  nothing  in  the  feigniory  unhtfs  nvith  his  feme^  was 
tkatMtwas  abated.  Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  7.  cites  Trin.  31  £.  i*^ 
f^J's.'^l  Joi^^^^^^cy  35. 

tbt  ttfiof  D»  f^wu  of  A*  and  that  be  took  tbe  profits  in  rigbt  of  bit  fewuy  not  named f  &c.  and  held  no 
flea,  per  Brian.  Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  26.  cites  Hiii.  3  H.  7.  2.  and  lays,  iee  the  faio* 
lear,  Ibl.  rj.  and  quane. 

6m  Where  one  is  guardian  in  focage  in  right  of  his  feme  y  the  writ 
of  account  for  the  time  before  the  marriage  fhall  be  brought  againft 
the  baron  and  feme,  and  after  the  marriage  againft  the  baron  ^ione 
Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  ii.  cites  8  E.  2.  Itin'  Kane' 
Brief  847. 

7.  Writ  of  qtiare  impedit  may  be  maintained  againft  the  baron 
alone,  notwithftanding  that  he  claims  the  advowfon  in  right  of 
his  feme.     Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  13.  cites  it  as  the  opi- 
nion of  HUl.  7  E.  3.  302. 
•  It  fcemt  8.  'Writ  de  fsHa  admolendinum  is  abatcable  for  jointenancy  widi 

WfMtett^  his  feme,  not  named  ex  parte  * tenentis.  Thel.  Dig.  45.  lib.  5- 
tis.)  cap.  4.  f.  8.  cites  Hill.  13  E.  3.  Jointenancy  13. 

Fitsh.  Join- 
tenancy,  pi.  13.  S.  C.  IS  that  the  tenant  pleaded  jointenancy  with  his  feme,  &c.  and  £he  plaintiflT 

maintained  that  he  was  foie  tenant,  and  the  others  e  contra. In  the  like  action  the  baron  and 

feme  joined.  Hob.  189.  pi.  233.  but  at  the  end  of  the  c^fc  is  a  nota,  that  there  was  no  mention  thaC 
the  adion  was  brought  by  the  huiband  and  wife  both,  being  only  to  recover  damages. 

In  ram\ft»  p.  Where  the  harm  has  the  'tvard  of  the  body  in  right  (f  hisfeme^ 
wd  ^and  ^^^  ^  yf2xA  brought  againft  the  baron,  without  naming  the  feme, 
ejfamtntof   fhall  abatc.    Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  27.  .cites  Trin.  14 

^^rdby         E.  3.    Brief  279. 

guardian  in 

ficagey  it  is  no  plea  for  the  defendant  to  fay,  that  he  has  nothing  but  only  in  right  of  his  ieme,  not 

named.     Thel.  Dig.  4s-  lib.  5.  cap.  4.  f.  25.  cites  Hill.  26  E.  3.  65.   Gaid.  159. 

Tbe  baron  alone,  without  the  (em^  may  have  writ  of  ra'vlfbmatt  of  ivard ;  but  in  f  adlioa  againft 
tiiem,  writ  of  ward  (hall  be  againft  both,  By  reaf.ntf  ihe  'voucber,     Br.  Baron  and  Feme,  pi.  26.  cites 

48  E.  3.  30.  [20.]^— Br.  Voucher,  pi.  J43»  cites  48  E.;  3.  20.  &  S.  P.  becaufe  the  defendant  ia 
wjrit  of  ward  may  vouch  his  grantor. 

EjeBwunt  of  ward  may  lie  againft  tlie  baron  alone  who  has  the  ward  in  rigbt  of  his  feme,  without 
naming  his  feme.     Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  20.  cites  Trin.  48  E.  3.  20. 

Adjudged  in  wit  of  ward  brought  agmrft  berOn  alone%  Mich.  2  E.  3.  42.  and  fo  agrees  Mich,  i  S 
I.  3.  37.  rhttjointinan  jf  with  bii  feme  is  a  good  plea  in  abatement  of  writ  of  ward  ;  and  foagree». 
T«in.  14  £•  3-  Brief'279.  and  48  E.  3.  2c.     But  the  CDntrary  i*  adjudged  in  raviihment  of  ward,  26 
E.  3-65.  by  guardian  in  focage.     TheL  Dig.  ^5.  Hb.  5.  cap,  4.  f.6. 

*|-  S.  P.  Br.  Baron  and  Feme,  pi.  22.  cites  47  £.3.  9. 

Ibid,  eitet  10.  A  writ  of  debt  for  arrearages  (f  rent^charge  was  maintainec} 

t!'ii'*^  againft  the  baron,  he  being  tenant  of  the  land  charged  in  right 
Mich.*  3  H.  of  his  feme,  without  naming  his  feme,  viz,  for  the  arrearages  iVr- 
4.  I.  It  curred  after  the  coverture  \  but  otherwife  it  fliould  be  for  dhe  ar- 
a^nVboA.  rcarages  before  the  marriage.  Thel.  Dig.  45.  lib.  5.  cap.  .4.  f. 
Hill.  17  E.'   14.  cites  Trin.  26  E.  3.  64. 

4*  7»  1 1.  In  a[fife  it  was  found  that  the  baron  and  feme  entered  claims 

ing  as  tie  right  of  the  fenie,  and  that  the  feme  had  not  any  rights  nor 

6  any 
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4m^  &f  her  oneeftorsy  yet  the  writ  was  abated  by  the  not  naming  of 
ihe^me.     Thcl.  Dig.  45.  lib.  5.  cap.  4.  £1  17.  cites  35  Aff.  ^. 

•  1 2*  If  a  man  hails  goods  to  afemefole,  and  flie  takes  barony  a£tion  ?f  *?**', 
of  dgthwe  lies  againft  both  \  quod  nota*  Br.  Baron  and  Feme,  J^^  ^l^J^^ 
pL  56.  cites  39  E.  3.  17.  per  cur-  iwer  to  btr 

barsMf  wbick 
fin  dees,  tht  action  fliill  be  agamft  the  baron  only.  Br.  nailittent,  pi.  10.  cites  2  H.  4.  21— la 
c»k  of  decaioer  by  the  feme,  the  ad2oa  ihaQ  be  againft  the  baron ;  per  cur.  obiter.  Le.  312.  pl«433« 
Trill*  3a  Eliz.  C.  B. 

1 3.  In  recordare  the  defendant  avinved  upon  the  baron^  in  right 
ff  A.  his  Hvifiy  becaufe  land  ivas  given  in  taily  rendering  20 L  rent, 
and  conveyed  the  land  to  A.  feme  of  the  plaintiffs  and  for  the  rent 
4svo*foed  upon  the  baron  only^  and  he  prayed  aid  of  the  femey  and  had  it*  \ 
They  came  and  pleaded  in  abatement  of  tne  avowry,  becaufe  it 

was  not  made  upon  the  feme,  and  becaufe  he  had  aid  of  her  be- 
fore, therefore  he  was  oufted  of  It,  and  the  feme  was  oufted  alfo, 
though  (he  did  not  come  till  now ;  quod  nota.  Brooke  fays,  quod 
miror  !  For  it  feems  that  the  avowry  is  erroneous  by  matter  ap- 
parent, which  is  caufe  of  repleader,  or  to  have  writ  of  error  at 
this  day.  But  fee  that  after  ijffue  hady  the  avowry  for  homage  maf 
he  made  upon  the  baron  only  ;  but  here  is  no  mention  o£  any  iffiie.  Bn 
Avowry,  pL  74.  cites  39  E.  3.  15. 

14.  If  a  man  is  bound  in  a  flatut earner ch^nt  to  baron  and  femey  Br.  AaJiti 
or  to  a  feme  alone,  who  takes  baron,  and  the  baron  releafes  all  ac-'  S^**^** . 
tJAif  and  executions^  audita  querela  upon  execution  fued  by  the  s«'c.l^ 
baron  and  feme,  (hall  not  be  fued  againft  the  baron  and  feme,  Br.  Bacm 
but  againft  the  baron  only.  Br.  Joinder  iii  Aclion,  pU  92.  cites  ^^^^ 
4«E.3. 12.  s.'c!'-!!^ 

Br.  Brief, 
•  pi.  So.  cites  S.  C« 

« 

15-  If  a  man  marries  a  feme  who  is  in  debty  the  writ  of  debt  (hall  I^«k*  »^x» 
be  brought  againft  both.     TheL  Dig.  45.  lib.  5.  cap.  4.  f.  19.  jj^^j*'  ^^ 

cites  Mich.  49  E.  3.  25.  Car.2.B.R. 

Robinfon 
V.  Hardy,  S.  P.  ruled  accordingly.—- »Ibi(L  44.0.  pL  32.  HiU.  i^U  15  Car«  2.  B.  R.    Hardy  t« 
Robinfott,  S.  C.  &  S.  P.  held  accordinsly,  and  cites  37  Afl*.  11. 

A  feme  folt  is  imUbte/l  and  marries  ;  5ie  and  her  hulband  fhall  both  be  fued  forlier  debts,  living  the 
irife;  but  if  flie  dies,  the  hulband  ihall  not  be  charged  with  her  debts. afterwards,  oolefi  judgment  waa 
h^  againft  him  and  his.  wife  during  the  coverture  j  for  then  he  (hall  be  charged  by  fuch  recovery  after 
her  death.     F.  N.  B.  120  (F). 

Indebitatus  for  money  due  from  the  wife  dum  fola,  was  brought  againft  the  baron  only,  and  therefore 
jttdgmcnt  vras  Haid;  mad  after,  by  prayer  of  the  plaintiff,  reverfed  for  expedition.  Keb.  440.  pi.  31* 
HJU.  14  &  15  Car.  s.  B.  R.  Hardy  v.  Robinfon. 

x6-  Tre/fpa/s  for  not  repairing  of  certain  banisy  by  reafon  of  cer-  Thel.  Dig. 

tain  land  which  the  defendant  has  in  D.  &c.  by  which  the  land  of  ^'  ^^^l* 

/he  plaintiff  was  furrounded  i  and  becaufe  the  defendant  had  nothing  ai.  citea* 

iff  tbe  landy  by  whichy  &c.  but  in  right  of  his  wife  not  named,  the  S*  C.-— 

writ  was  abated ;  for  they  ought  to  have  been  joined,  &c.     Br.  i^'^a^ 

Baron  and  Fem<^  pi.  32.  cites  7  H*  4-  3 1«  pi.  23.  cites 

s.  c. — 

Brt  Adion  fur  k  Cafe,  p&.  36»  citca  S.  C. 

17.  In 


I 


971: 


iBarott  ann  iTeme. 


17.  tn  detinue  of  charters  by  one,  if  it  appears  by  th(*  count  thdt 
one  of  the  charters  concerns  the' inheritance  of  his  feme^  who  is  not 
namedj  the  writ  (hall  not  abate^  but  only  for  this  charter,  by  the 
opinion  of  the  court*     Quaere  ;  for  this  exception  goes^  only  to 
the  writ ;  but  if  it  had  been  to  the  a£lion,  it  had  been  dean 
Thcl.  Dig.  23»»  lib-  16.   cap.  10.   f.^  50.  dtcs  Pafch.  38  Hr 
6.  29. 
^0  If  bMon         1 8»  If  a  feme  file  dijfeifes  me^  and  makes  a  feoffment  to  her  ufe  and 
^Mk^t      ^^^^^  iaron,  I  fliall  have  affife  againft  both,  as  parnour  in  jure 
Jeifnmnd       uxoris.  Br*  PamouT,  pi.  7.1*  cites  4  £*4*  17* 

fiatjmnkt  to 

their  ufe,  affife  Ilea  agtinft  both,  and  the  painancy  Is  in  both  in  jure  iixoHs*    Br<  Parnor  4e  Pxofiu>  pL 

22.  citea.4£*  4*  17* 

So  if  *  feme  jp.  Whcrc  a  leaje  for  years  is  made  to  baron  and  feme^  referring 
^TtSls  r^fl/,  the  writ  of  vfofle  fliall  be  brought  againft  botlu  The!.  Dig, 
kLmit  and    45*  Ub»  5.  Cap.  4.  f.  23.  cites  Hill.  17  £.  4.  7. 

after  /^r  « 

tonpnm  the  tfiate  of  the  hsrom  to  haft  fir  bit  life,  hj  which  the  baron  has  a  rcverfion  for  life,  yet  if  wajle 
he  coaunitted  after,  the  aftion  liei  af^uaft  baton  and  feme*  and  this  revcrfon  is  not  any  impediment. 
I7E*  3*  68.  b. 

Aadj&it  20.  In  every  *wr!t  where  inheritance  or  franktenement  is  de^ 

tbeharw  ^i^^f^dy  and  eUfo  where  feiftn  of  inheritance  is  to  he  recovered^  if  the 

undfeme^  taron  he  fetfed  thereof  in  right  of  his  femcy  or  Jointly  with  his  feme, 

hefere  the  fy  purcho/e  made  hefrre  marriage  or  afterwards ^  the  writ  ought  al* 

^n!^t  ^"y  ^  ^  hrougbt  againft  both  jointly.    Thcl.  Dig.  44.  lib.  5.  cap. 

mnifar^         4*  ^*    '* 

tMnerij  if 

farfitieti  he  mtmaJe  Before  the  marriage.     Thd.  Dig.  44.  lib.  5.  cap.  4.  f.  r. 

And  it  is  fi  a)fo  if  the  land  defcend  to  tbem  in  parcenary  after  the  marriage.    Ibid. 

i9»/tf  they.be  tewaatt  in  common  at  the  t'.me  of  the  marriage,  or  if  tenancy  in  common  dejcends  to  them 
after  the  marriage,  Theloall  makes  a  quaere  how  the  writ  fliall  be  brought;  and  fays,  it  Teem.*  to  him, 
that  one  writ  ought  fio  be  againft  the  haron  alone  for  the  moietj,  and  atMher  againft  the  baron  and  femefvr 
ebo  ojtber  mciety,    Tbd.  Dig.  44*  lib*  $.  cap.  4.  f.  z. 

2 1 .  Debt  againft  baron  and  feme,  upon  a  contraB  for  flks  bought 
of  the  plaintiff  by  the  feme  for  her  own  wearing^  and  for  the  money 
which  the  feme  agreed  to  pay  for  the  fame  the  a£^ion  was  brought. 
Three  juftices  held,  that  fuch  contract  during  coverture  would 
pot  bind  thehuft)and  ;  but  admitting  it  would,  yet  the  feme  ought 
not  to  be  joined  in  the  writ.  4  Le.  42..  pi.  113.  Mich.  19  Eliz.. 
C.  B.  The  earl  of  Derby's  cafe. 

aa.  A  leafe  was  made  to  try  a  title  of  a  houfe,  and  the  iejfee  enters 
into  the  houfe,  and  the  wife  of  the  faid  former  lejjee  ottjls  Urn  and 
farms  the  houfe ;  and  after  the  hufband  came  there,  yet  the  ejec- 
tione  firms  was  brought  againft  the  hufband  only,  and  well.  Noy 
48.  Clements  v.  Caflye. 

23.  The  hufband  being  feifed  of  a  houfe  in  right  of  his  wife  for 
her  life,  they  leafed  the  fame  to  the  defendant,  who  burned  the 
houfe.  The  hufband  brought  an  a£bion  alone  againft  the  defend- 
ant for  wafte  done  to  the  houfe ;  after  a  verdid,  it  was  moved 
that  he  could  not  maintain  this  adion  alone,  becaufc  the  vnrong 
was  done  to  the  eftate  which  he  had  in  right  of  his  wife,  and  it 

might 


IkiigKt  fb  Kappen  that  no  lofs  or  injury  might  accrue  to  him,  for 
no  a£iion  might  be  brought  againft  him  by  the  leiTor  in  the  life- 
time of  his  wife ;  and  if  fo,  then  he  is  not  chargeable,  and  it 
never  can  be  brought  againft  him  alone,  and  therefore  the  wife 
ought  to  be  joined  in  the  a£lion,  but  the  court  doubted ;  and  ad« 
jomatur.  Cro.  Eliz.  461.  (bis)  pi.  12.  Pafch.  38  £•  B.  R.  Je- 
remy ¥♦  Lowgar* 

24,  trover  by  feme,  converfion  by  hufband  and  wife  \  per  cur. 
this  adion  founds  in  trefpafs,  and  fhall  be  brought  againft  both, 
and  not  againft  the  huft)and  only.  Le.  312.  pL  433.  Trin.  3^ 
Eliz.  CB.  Marih'scafe. 

i25*  A  femefole  being  proprietor  of  a  parfonage^  married^  and  then  Noy.  13^. 
the  hu/^ndaJone  brought  an  aBion  upon  thejtatute  2  Ed.  6.  for  treble  '^''*-  7  J«« 
'  damages  againft  a  ipxiiKionex  for  taking  a*tvaj  his  tithes  after  he  had  (jitei'it,"' 
fet  them  out.     Whether  the  hun)and  may  fue  alone  the  court  that  the 
would  advife ;  for  though  he  may  fue  alone  for  perfohal  things,  ^"""^  •"** 
yet  where  th^  ftatute  faith  the  proprietor  fliall  have  the  afiion  for  ^^"tihe 
the  not  fetting  forth,  &c.  the  hufband  is  not  intended  to  be  the  parfbnige, 
proprietor,  but  the  wife,  and  therefore  fhe  ought  to  join.  2  Brownl.  *^**  ^*y*.*^ . 
5^  Mich.  8  Jac.  Ford  v.  romeroy.  that  the 

huftand  and  wife  oaght  to  have  joined  in  the  adion,  because  it  U  not  for  c  thing  \n  f^JJeffivn  \  and  if  the 
huiband  dies,  ihit  wi/e  fliall  have  the  damages,  and  not  the  executor  of  the  baron. 

•S.  P.  WImr  the  baron  was  yoXbfft^  in  right  of  hii  wife,  and  /he  being  joined  with  him  in  the  *  adion, 
it  was  objeded  that  the  tithes  being  perfonal  chattels,  which  belonged  to  the  baron  only,  flie  ought  not 
to  be  joined ;  fed  non  allocatur ;  for  the  feme  being  termor,  the  baron  is  pofTeflfed  of  them  in  her  right, 
and  the  adion  is  given  to  the  proprietor  or  farmer,  &c.  and  fo  the  action  is  well  brought  in  both  &ir 
flames,  and  judgment  for  die  plaintiff;  and  afterwards  error  was  brought,  and  affigned  in  the  point  of 
lav,  and  the  judgment  was  affirmed.  Cro.  £.  608.  pi.  q.  Ac  613.  pi.  i.  Trlov  40  £lit.  B.  R.  Beadle 
V.  Sherman. —  13  Rep.  47,  4S.  S.  C.  held  accordingly.— ———Mo.  912.  pi.  1288.  S.  C.  and 
Chat  it  lies  for  the  baron  alone.  Jcnk.  279.  pi.  2*  S.  C.  adjudged  and  affirmed  in  error.  ■  ■ 

S«  C.  cited  2  Inft.  250*— -S.  P.  Arg.  2  Mod.  270. 

k  was  adjudged  per  tot.  car.  (abfente  Richardfon)  that  where  baron  and  feme  brought  debt  upon  the 
ftatute  a  £•  6.  for  not  fetting  out  tithes,  whereof  the  baron  and  feme  were  proprietors,  that  the  adioa 
well  lay  \  bat  when  they  bring  other  a^ons  of  tithes  fet  out  from  the  9  parts,  being  tithes  arifing  from 
lands  in  a  redory  which  appertains  to  them ;  the  feme  in  fuch  cafes  ought  not  to  join  with  her  baron. 
Jo.  325.  pL  5.  Mich.  9  Car.  B.  R.  Anoa« 

•[99] 

26.  A  promife  b  made  by  baron  and  feme j  on  a  conftderation  paid 
to  them  for  dlf charge  of  an  annuity  payable  to  the  feme  during  her 
life,  llie  wife  dies  ;  an  a£lion  is  brought  againu  the  baron,  and 
counted  of  thefe  promifes  by  the  hufband  and  wife,  and  fets  forth 
a  breach ;  it  was  moved  that  the  a£lion  lies  not,  for  that  the  pro- 
mife of  a  feme  covert  is  void ;  but  by  Ley  Ch.  J.  and  Dodcridge^ 
the  feme  being  dead  the  a£lion  lies,  and  the  nailing  her  promife 
is  void,  but  otherwife  if  fhe  had  been  alive ;  and  Ley  faid,  that 
if  demurrer  had  been  joined  upon  it,  it  had  been  ill,  but  not  now 
after  vcrdiil.  Palm.  312,313.  Mich.  12  Jac.  B.  R.  Rifley  v. 
Stafford. 

27.  Caje  for  negligent  keeping  the  fire^  by  which  the  houfe  of  the 
plaintiff  was  burnt,  lies  only  againft  the  patrem  familiae,  and  not 
againft  the  wife  by  the  cuftom  of  the  realm.     See  Aftions  (B)  pi.  • 
7.  Mich.   I  Car.  Shelly  v-  Burr. 

28.  Cafe,  &c.  upon  an  infimul  computaffet,  and  alfo  upon  an 
indebitatus  affumpfit  for  wares  bought  by  the  defendant ;  upon 
non  affumpfit  pleaded,  the  jufy  found  that  the  wft  dum  fole  nuas 

Vot.IV.  I  indebted 
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indehied  to  the  plaintiff  yJr  tvares  foldy  &c.  and  that  i^er  her  mar-- 
rtage  with  the  defendant j  he  and  his  nvife  accompted  with  the  plaintiff' 
for  the  money  dtie^  and  upon  the  accompt  pA  13/.  was  found  due  to 
the  plaintiff y  which  the  defendant  promifed  to  pay ;  in  arguing  this 
fpecial  vcrdift,  it  was  infifted  for  the  plaintiff,  that  the  debt  of  the 
Vife  is  the  debt  of  the  hufband,  and  he  is  to  be  charged  in  the 
debet  and  detinet,  and  that  by  this  accompt  with  the  hufband, 
he  has  made  his  proper  debt,  and  the  jury  having  found  an  ex« 
prefs  promife  of  the  hufband,  he  may  be  charged  alone ;  but  it 
was  anfwered,  that  the  accompt  dees  not  alter  the  nature  of  the  debt, 
but  only  reduces  it  to  a  certainty^  and  that  this  vcrdifli:  does  not  war- 
rant the  fecond  promife,  which  was  for  wares  bought  by  the 
defendanf,  whereas  the  jury  find  they  were  bought  by  the  wife 
dum  fola,    and  they    conclude   to  both  promifes,   fo   that  if 
feither  of  them  be  not  made  good  by  the  verdift,  it  is  againft  the 
plaintiff;  and  to  all  this  Roll  agreed,  and  judgment  was  given 
againft  the  plaintiff.     All.  72,   73.  Trin.  24  Car.  B.  R.    Drue 
V.  Thorn.        ^ 
The  aaion        29.  If  baron  be  feifed  of  land  in  right  of  his  wife,  charged 
againft  Wm    '^^^  ^  rent^hargCj  the  a&ion  for  the  rent  arrear  (hall  be  brought 
as  tcrtc-        againft  the  baron  only,  by  reafon  of  his  taking  the  profits,  for  the 
aant,and  not  rent  is  the  profits  of  the  land.  1 1  Mod.  169.  pi.  6.  Pafch.  7  Ann, 
the*c!ute,^    B.  R.  in  cafe  of  BiUingfworth  v;  Spearman, 

an4  if  be  lets  the  land  out  again,  the  under  lefTec  is  chargeable  in  an  adion  for  hit  icnt  cnirge.     Hdt^t 
Kep.  106.  S.  C.  -I  Salk.  £97.  pi.  6.  S.  C.  (though  mifprinteii  as  7  W.  3.  inftead  of  7  Ana.) 

^ui  S.  P.  does  npt  appear. 


j'QQ  ]    (Y)     What  Things  a  Woman  may  make  good  sif- 
']^oh  349  '      ter  the  Death  of  her  Hufband,  and  how,  and  e 

contra; 


tion,  pi. '35!  C'*   I F  an  obligation  be  made  to  baron  and  feme,  the  feme  may  re^ 

cites  4  H.  6.  .        **-  fu/e  it  after  the  death  of  her  hufband.     4  H.  6.  6.  M.  5  Jac. 

s'  p*  h  *  ®*  adjudged,  and  by  fuch  waiver  this  is  made  an  obligation  to  the 

CockVmUd  ^^ron  only.]  / 

that  the  feme  Ringing  an  a^ion  of  debt  thereupon  as  executrix  to  her  baron  is  a  waiver,  bat  Brooke 

fays  qugre.     '    Fitzh.  Debt,  pi.  24.  cites  S.  C.  accordingly  by  Cockain. Br.  Baron  and  Fcmcy 

pi.  70*  cites  S«  C.  and  the  feme  may  waive  it. 

Br.  Refcelt,  ^2.  If  baron  and  feme  join  in  a  leafe  for  life  of  the  lands  of 
s.c^&  s.p!  ^^  feme  rendering  rent,  the  feme  may  make  it  good  by  agreement 
—Flrzh.Re.  after  the  death  of  her  hufvand.  10  H.  6.  24.  b.  and  iliall  have  the 
fccii,pi.  61.  rent.] 

cites  S.  C.  -* 

and  13  H.  6.  S.  P. 

Fitah.  Ref.       [j.  The  fame  law,  if  they  join  in  a  leafe  for  years.     10  H.  5. 

ceit,  pi.  61.  1-1 

cites  S.  C.      ^4-    D.J 

*4cS.  P.  accordiDgly.  ■  n  Br»  Reiccity  pi.  130,  cites  S.  C.  but  Si  P.  does  not  appear. 

'  -4.  Hu/Hand 
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4.  tiujhand  and  nutfe  were  tenants  in  fpedal  tail^  remainder  to  Wm.  -^es. 
^,  S.  remainder  cv^.     The  hujband  made  a  feoffment  to  ufes,  and  ^^^^^^^2 
ttiidy  and  after  his  death  the  nvido^  levied  a, fine,     Refolved  by  all 
the  juftices,  abfente  Ley  Ch.  J.  that  here  was  a  difcontinuance 
made  by  the  baron,  and  that  the  line  of  the  feme,  before  entry 
fcy  her,  has  ftrengthened  the  difcontinuance,  fo  that  now  fhe  can- 
not enter  tp  be  remitted  5  for  the  words  of  the  ftatute  of  *  H.  8.  •  32  H.  ?. 
are,  that  the  fine,  &c.  of  the  baron,  Ihall  not  be  any  difcontinu-  «p.8».f.6. 
smce,  but  that  the  feme  may  enter  \  yet  it  is  a  difcontinuance  till 
cntry^  as  Doderidge  J.  faid.     2, Roll.  Rep.  311.  Pafch.  21  Jac. 
B.  R«  Moor's  cafe. 


(Z)     For  what  T'bings  created  during  the  Coverture^ 
'   the  Feme  fhall  be  charged  after  the  Death  of  her 
Huibandj  by  her  Agreement  or  Difagreement. 

f  I.  TF  baron  and  feme  accept  a  fine  rendering  rent^  if  flie  agrees 
^   to  the  eftate  after  the  death  of  the  baron,  flie  iliall  be 
charged  with  the  rent.     50  Ed.  3.  9.  b.] 

(2.  If  a  Uafe  for  years  be  made  to  haron  and  feme  rendering  renty  ^^^^  t*»cf; 
if  after  the  death  of  the  baron  the  feme  agrees  to  the  leafe^  ^i^/  are  ofe  s?^c. 
lies  againft  her  fsr  all  the  arrearages  incurred  in  the  life  of  ike  baron,  f  Br.  Raron 
2  H.4.  10.  b.  t  3  H.  4.  i.J  ^"^  ^'="»':' 

^       ^  '   -^  -T         J  pi.  29;   C1CC« 

S.  C.  but  S.'P.  does  not  appear.— Br.  Debt,  pi.  55.  cites  S.  C.  but  S.  P.  does  not  fully  appcur. 

[3-  But  after  the  death  of  the  h^xon  Jhe  may  difarree  to  the  leafe.  ^^'  B^^n 

2H.4-ig.b.l  and  Feme, 

^^   *y         J  pi.  29.  cftes 

^  H.  4.  X.  [and  which  is  part  of  the  S.  CI  that  after  the  death  of  her  huHand  ihe  may  agree  to  (he 
Aufe. 

[  loi  ] 
4*  If  har^n  aliens  the  land  of  his  fmcy  and  dies,  and  the  feme  ac^  ^^.  ^*"'" 
eepts  part  in  doiver^  this  is  a  good  bar  in  cui  in  vita.     Br.  Cui  in  righTof  hii 

Vita,  pL   15.  cites  10  E.  3.      *  feme,  and 

the  baron 
^ies,and  the  alimst  cjpgm  the  tk'trd part  of  the  land  aliened  to  the  feme  in  dow^^  tcitlout  dced^  ihe  is 
remitted,  and  not  barred  nor  concluded.     Contra  if  it  be  by  deed  or  by  record.     Br.  ibid,  cites  17 
iUT.  3. 

5«  Of  all  refervationsy  &c.  depending  upon  the  land  leafed  to  baron  -As  re-entry, 
and  feme  by  indenture y  there  the  feme  ftiall  be  bound  if  (he  agrees  f;"'*  JJ''"^'' 
to  the  leale.    Contrary  of  collateral  covenant  or  obligation  m  the  fame  for  non-pay- 
indenture,  to  bind  them  in  a  fum  in  grofs.     Br.  Coverture,  pi.  11.  "i^"*!  or » 
cites 45  E.  3.  II.  t"J"' 

••'         ^  mine  pffp.0, 

vhich  are  referved  opon  die  leafe  {  bat  a  grant  to  diftrain  in  other  land,  or  a  covenant  charging  the 
peribn,  and  not  the  land  leafed,  as  to  oblige  themfelves  m  20 1.  for  non  payment  of  tlie  rrnt,  cr  to 
give  fuch  furety  as   the  counfel  of  leiTor  Siould  devife>  ihall  not  bind  her  j  and  for  that  rcalbn  the 

«mt  was  abated.     Br.  Covenant,  pi.  6.  [but  neither  of  the  editions  cites  any  book.] : — Kr.  Obii- 

1  gacion,  pU  24.  cites  45  £.  3.  11.  that  of  a  bond  for  a  fum  in  grofs,  in  the  fame  deed,  ihe  ihall  not  be 

charged. 

Ltafef  hujhand  and  wife  \  tbey  covenant  to  do  no  waAe,  or  repair,  t&c.  The  hufband  d!es  ;  the 
infe  furvive^  and  holds.in.  If  thet&//e-C9mni7fr  trtf/?e,  or  not  repairs  the  houfe,  no  adlion  lies  aga'nft 
the  wife  ;  but  to  fuch  a  leafe  ihe  is  tied  to  pay  the  rent,  or  perform  a  condition  made  by  the  part  of  the 
ie0brj  bnt  mC  Uk  coveiuuitt  of  the  Icilcc*     Brownl*  31.  citci  28  Ht  8.<»«— She  is  puniihablc  for  \vafle 

1  %  done 


I 


loi  'Bacon  ano  iPeme. 

^ne  during  the  cotcrtnre.  Arg .  %  Brownl.  71*  PortiQgton*s  cafe.—  She  is  lUbte  to  retSrs^  mA  fii 
a  mmint  p^eiuc,  for  non-payment  of  rent  at  the  day,  according  to  the  covenants  in  the  leafe*  AiLgm 
%  Roil.  Acp.  f\y  64*  cites  45  £•  3.  II. 

X  2  Roil.  Rep.  63.  Arg.  cites  45  £•  3.  ii.  S.  ?•  and  that  fo  ike  ftall  be  booody  if  ibe  had  co- 
Tenanted  to  repjur  the  bou/a* 

Br.  Cui  in  (J.  Qui  in  vlta,  fuppofwg  thai  the  tenant  had  not  entfj  unlefs  by  her 

ciiea's/cr*    ^^'"'^^  CUI  ipfa  in  vita  contradicere  Hon  potuit.     Port,  faid  the 

baron  and  this  hb  feme  gave  the  land  to  Tl  N»  in  tail,  rendering  Jeahy 

and  a  rofe;  the  baron  died,  and  the  feme  diflrained  Mm  for  the  fame 

fervicesy  by  which  T.  did  to  her  fealty ^  and  paid  the  roje^  which  fhe 

accepted;  judgment  fi  aAio ;  and  the  opinion  of  the  court  vas» 

that  this  is  a  good  bar,  by  which  (he  took  ifTue  that  fhe  did  not 

accept  the  rofe  pod  mortem  viri,  Prift ;  and  the  others  e  contra. 

Br.  Barre,  pi.  27,  cites  21  H.  6.  24- 

de'chofa*         7.  If  a  man  leafes  for  life  to  baron  and  feme y  and  the  baron  doer 

]>L  10.  cites    ivafeand  dies,  if  fife  occupies  the  land  (he  fhall  anfwer  for  the  wafte 

S*  C» of  her  baron.     Contra  if  fhe  iiuiives  the  poifeffion,  and  docs  not 

Waftci  (R)    °*^^*W  *^*    ®^*  Barre,  pi.  27.  cites  21  H.  6.  24,  per  Afcu.  J. 

P'*  3»  4»  5*  9*  and  the  notes  there. 

8.  If  the  baron  and  feme  mate  exchange,  he  dies,  and  fhe  enters 
in  Vita/  pK  ^'^^  occupies,  this  is  a  bar  to  her ;  contra  if  fhe  waives  it,  and 
33.  ciccs  I  does  not  occupy*  Br.  Barrc>  pL  27.  cites  21  H.  6.  24.  per 
E.  4.  8 —    Newton. 

if  oaron  and 

feme,  feifcd  in  jure  uxoris,  make  an  exchange,  and  the  baron  dies,  and  the  leme  agrees  to  the  ez* 
change,  ihe  ihall  be  bound  thereby.  Br^  Efchange,  pi.  9.  dtes  9  H.  6.  5a.  ■  ■  Such  exchange  is 
gocxi,  if  the  itxat  will  agree  to  it  after  the  death  of  the  baron  \  per  Keble.  Kciw.  10.  a.  HIU* 
22  H.  7. 

If  hartmand  p.  If  the  baron  aloncy  feifed  in  jure  uxoris,  leafes  for  life,  and  the 

iand for  life  I'^^on  dies,  the  feme  fhall  not  have  aHion  of  wafe ,-  for  (he  was  not 

it  is  her     '  party  to  the  Icafe ;  per  Pafton.     And  hence  it  follows,  that  the 

iwfc  for  feme,  by  the  acceptance  of  the  rent,  where  fhe  was  not  party  to  the 

for  by^tbt  Icafc,  Ihall  not  be  bound,  if  it  was  upon  a  leafe  for  years,  but  may 
receipt  of     *  ettter ;  but  if  it  be  a  leafe  for  life,  fhe  is  put  to  a  cui  in  vita  :  but 

'*"'J*'//".  there  fuch  acceptance,  where  uie  was  not  party  to  the  leafe,  \% 

terthedeatb  .  -kt  1  i-        r  -n       -n  1  -^  Vr 

eftbehuf.     no  bar.     Note  the   diverfity.     Br.  Barre,  pi.   27.  cites  21  H* 

i^ytki         6.    24. 

ieafe  is 

affirmd.    Br.  Refceipt,  pi.  70.  cites  14  £.  3.    iS.— S.  P.  per  Keble.  KeSw.  lo.  a.  *  HIH. 

12  H.  7*  obiter. But  if  the  leafe  be  made  by  the  baron  only^  and  he  dies,  and  flie  accepts  the  rent, 

foch  acceptance  (hall  not  bind  ber|  for  fhe  was  not  privy,  &c.  Br.  Cui  in  Vita,  pi*  i*  cites  a6  H« 
S.  2.         Br.  Acceptance,  pK  x  •  cites  S.  C. 

If  a  huftand  and  wife  make  a  leafe  for  years,  and^e  accepts  the  rent  af^er  his  death,  fhe  (haD  be 
liable  to  a  covenant.  Agreed  by  counfel  on  both  fides,  and  by  the  court*  Mod.  291.  pi.  37*  Triji* 
29  Car.  2.  B.  R.  in  ca&of  Wootton  ▼•  Hele« 

•  [  102  ] 

uj/iATd*"  ^^*  Where  baron  and  feme  Join  in  a  lea/e  oi  the  land  of  the 
42.'  pi.  28*.  feme,  rendering  rent,  and  the  baron  dies,  and  after  the  feme  at-^ 
HUl3S£liz.  cepts  the  rent,  (he  fhall  be  bound;  contra  where  the  baron  alone 
Marih  v.^  makes  a  gift,  or  leafe  referving  rent,  and  he  dies,  the  feme  ac- 
Cttttii*  *       cepts  the  rent,  there  this  (hall  not  bind  her ;  per  Chocke.     Note  a 

diverCty,  quod  nuUus  contradixit.    Br.  AccepUncCj  pi.  6,  cites 

15  £•  4.  18. 

n.If 
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1 1 .  If  the  haron  and  feme  fell  the  land  of  the  feme^  and  make  a  But  if  the 
feoffment,  and  the  ^>endee,  by  the  fame  indenture  covenants  to  pay  an  J'^®"  *^ 
annuity  of  lol,  to  them  during  their  lives,  the  taron  dies,  the  feme  z/^ofment 
accepts  the  lo/.  this  is  no  bar  in  cai  in  vita ;  for  this  is  by  covenant,  rtnder'ag 
&c.  and  not  as  refervation  or  rent.     Br.  Cui  in  Vita,  pi.  i.  cites  "iT'/^^ 

X  T-f    o  thz  feme 

20  XI.  o.  2.  accepti  tbit 

rent,  this 
ihail  blod  her  in  cui  in  vita.     Ibid.— —Br.  Acceptance,  pi.  i.  cites  S.  C, 
Centre  where  the  htron  alone  makes  the  feoffment  wifb  r^fervancnf  and  the  feme  accepts  the  rent,  this 
fliaU  zK>t  bind  her  J  for  (he  was  not  privy,  &c.     Note  a  diveriiiy.     Ibid.— ——Br.  Acceptance,  pi.  i» 
cifin  S.  C. 

1 2*  Hujband  and  wife  by  indenture  made  a  leafe  for  years  ren^  S.  C.  cited 

dering  rent ;  the  lejfee  entered,  and  the  hujband  died  before  the  day  ^^'  *  ^^"j 

cf  paymefUy  and  fhe  before  fucb  day  married  a  fecond  hufband,  who  it  was  held 

accepted  the  rent  at  the  day,  and  cfterwards  died*     Jt  was  held  by  P^  c«r-  that 

three  judges,  that  the  wife  having  by  marriage  refigned  to  her  ceptance*of 

hufband  her  power  which  fhe  had  or  avoiding  the  term,  and  his  the  2d  ba. 

acceptance  of  the  rent,  had  made  the  leafe  good  \  but  Brook  J.  e  «>">  ^«  «• 

contra;  the  reporter  fays,  ideo  quaere.  D.  159-  a.  pi.  36.  Pafch.  ^^"j^ "  ^ 

4  &   5  P.  &  M.    Anon.  term.     D. 

759.  Mar;. 
\  pi.  36.  cites  PaTch.  ^^  Eliz.  Rot.  if^T» 

13.  M  feme  covert  and  another,  at  her  requeft,  are  bound  in  a  bond  41^-  5;  P^- 
for  the  debt  of  the  feme,  and  after  her  hufband's  death  fhe  promifes  ^q'eu J.^ 

to  fave  the  other  harmlefs  again  (I  the  bond,  (he  is  not  bound.     Godb.  B.  R.  the 

138.  pi.  164.  Mich.  27  Eliz.  B.  R,  refolvedper  tot.  cur.  in  cafe  |*p  •,**"' 

•  of  Barton  v.  Edmonds.  not  appc«' 

-««-3  Le.  164.  pi.  215.  Edmondses  cafe,  S.  C.  but  S.  P.  does  not  appear^ 

14.  A  decree  was  made  on  the  confent  of  a  feme  covert  in  court,  on 
her  being  there  examined  by  Finch  C.  and  giving  her  confent  in 
court,  t&ugb  no  party  to  the  bill.  2  Chan,  Cafes,  1 01.  Pafch.  34 
Car.  2.  Paget  v.  Paget. 

15.  Where  a  feme  covert  agrees  to  Join  in  a  fine  with  her  huf- 
band, or  to  make  a  furrender,  though  the  hufband  dies  before  it  is 
done,  chancery  will  compel  her  to  perform  the  agreement.  2  Vcrn, 
61.  pi.  52.  Pafch.  16?  8.  Baker  v.  Child. 

16.  Baron  and  feme  agreed  to  an  inclofure.  She  was  bound  by 
it^even  as  to  her  jointure;  per  cur.  2  Vcrn.  225.  in  pi.  206, 
Pafch.  1 69 1,  cites  Lady  Widdrington's  cafe. 

17.  Provifion  was  made  for  the  wife,  an  infant,  by  the  hufband   chan.Cafes, 
in  lieu  of  her  jointure  by  articles  during  coverture ;  after  the  death   ^^^\  *|5^ 
of  the  hufband  (he  enters  on  46!.  per  ann.  part  thereof  only,   27  Car.  2. 
and  was  thereby  held  bound  to  perform  the   whole    articles.   JJ*J""'**  ^* 
2  Vcrn.  225.  pi.  2o6,  Pafch.  169 1,  cited  per  cur,  as  Sir  Edward   s.c!  when 

MofcleVs  cafe,  the  court 

^  held,  that 

dMogh  the  feme  la  not  bound  by  her  agreeAent  during  coverture,  yet  if,  vrhen  a  *  widow,  ihe 

■fti  a  cording  to  fuch  agreement,  flie  ia  bound  by  it S.  P.  but  when  her  afiing,  when  a  widow, 

■ay  he  iodifiexently  applied  cither  to  her  former  intereft  or  to  her  agreement,  /he  (hall  not  be  bound  by 
it.  1  Chan.  Cafes,  a6.  Pafch.  32  Car.  1.  Thomas  v.  Lane.-«i— If  fliC  had  «  title  prior  to  her  agree, 
im  ibe  AaU  not  be  bound  by  her  entry*    Ibid.  ^7.  *  [  i<^3  ] 

I J  i8*  la 
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MS.  Rep.' 
Pafch.  a 
Geo.  Cane* 
Sharfton  t. 
Hipiley. 


MS.  Rep. 

Dutchefs  of 
Hamilton  v. 
,  IncJcd  m, 
in  the  ex. 
chequer. 


ISaron  aim  iFtme.  ^ 

18.  Iti  biH  fbr  Fees,  &c.  The  plaintiff  was  folieit^  efnpbyd  in 
a  fuit  by  the  hiijhand  and  tvjfey  for  a  term  of  years  in  the  right  of  hit 
ivifiy  but  the  hufband  died  and  left  no  affetSy  and  thtf  bill  was  to 
have  a  fatisfa£lion  out  of  this  term  fo  recovered  and  enj<iyed  at 
this  time  by  the  vife.  Ld.  Chan,  faid  it  is  ftrong  equity,  that 
the  plaintiff  (hould  have  a  fatisfa£tion  out  of  this  term  fo  rcco* 
yered  by  his  cofts  and  pain?^  fince  the  wife  has  the  benefit  of  it, 
and  confented  to  it ;  and  decreed  that  the  plaintiff  have  a  fatis^ 

faElion  of  his  demands  againfl   the   defendant  out  of  the  profits   tf 
this  term ;   and  that  he  be  examined  upon  interrogatories  what 
he  I^ath  received,  and  the  defendant;  to  pay  the  cods  of  thi$ 
fuit. 

19.  Baron,  in  right  of  his  wife,  was  feifed  in  fee  of  a  fbari  in 
the  Ne*w  River  water y  and  they  both  joified  in  a  mortgage  by  leafe  ftnr 
I  GOO  years  by  deed  without  fine^  referving  a  pepper-corn  rent.  The 
baron  died,  and  flie  when  a  widow  received  the  profits,  and  paid 
the  intere/I.  The  mortgagee  brought  his  bill  to  foreclofe  the  feme, 
and  infifted,  that  her  payment  of  the  intereft  while  a  widow  af- 
firmed the  leafe.  But  the  Mafter  of  the  Rolls  held,  tliat  this  be- 
ing the  inheritance  of  the  feme,  there  ought  to  have  been  a  fine  ; 
that  if  there  had  been  a  rent  refervedy  her  acceptance  of  jt  would 
have  affirmed  the  leafe  \  but  that  here  is  no  acceptance,  and  the 
leafe  is  of  an  incorporeal  things  out  of  which  rent  could  n«»t  well 
be  referved  ;  wherefore  the  leafe  expiring  by  the  death  of  the  ifuf^ 
bandy  the  mortgage  is  alfo  thereby  determined,  and  nothing  re- 
maining to  foreclofe  \  and  this  being  admitted  on  both  fides,  and 
appearing  upon  the  opening,  his  honour  difmiffcd  the  bill,  but 
without  cofts.  2  Wms.'s  Rep.  127.  Pafch.  1723.  Drybutter  v, 
Bartholomew. 

20.  Plaintiff  prayed  injunftion  to  ftay  defendant's  proceedings 
at  law  upon  this  cafe.  Duke  Hamilton  brought  an  ejeciment  ifi  his 
own  and  his  wife^s  namey  for  certain  lands  that  defcended  to  ike 
dutch'efs  during  the  coverturey  and  employed  the  now  defendant  as 
his  attorney.  The  duke  died  pending  the  fuit,  and  the  dutchcfs 
continued  Mr.  Inclecjon,  attorney,  to  profecute  the  fuit,  and  now 
he  has  brought  his  aftion  for  all  the  money  expended  in  that  fuit, 
as  well  in  the  duke's  time  as  in  tlie  dutchefs's,  againft  the  dutchefs, 
and  has  recovered  a  verdift  at  law.  It  was  argued,  irt,  that  it 
is  matter  of  account.  2dly,  That  he  has,  by  his  anfwer,  fubmitted 
to  the  judgment  of  the  court,  whether  the  dutchefs  ought  not  to 
pay  it,  and  therefore  he  ought  to  ftay  till  the  court  has  deter- 
mined it.  He  infifts,  that  the  fuit  did  not  abate,  and  therefore 
that  it  is  ftill  the  fame  retainer,  but  the  retainer  is  perfonally  to 
the  duke,  and  cannot  affeft  the  dutchefs,  but  is  a  charge  upon  the 
adminiftrator.  He  admits  money  received  from  the  dutchefs, 
but  would  apply  that  to  difcharge  what  was  due  in  the  duke's 
time,  but  it  is  a  maxim,  that  what  money  is  paid  ftiall  be  applied 
according  to  tlie  intent  of  the  payer.  It  was  argued  e  contra,  that 
therp  was  no  admiffion  of  new  retainer,  but  only  fays  he  proceeded 
upon  her  requeft.  He  denies  that  he  was  ordered  to'  keep  a  fc-« 
parate  account,     2dly,  They  admit  that  there  is  no  affcts  of  the 

duke'^ 
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dukc*s  to  pay  it.  As  to  the  objeaipn,  whether  the  dutchds  or 
tlie  adminiftrator  be  chargeable,  is  proper  defence  at  Jaw,  and  fo 
vras  that  matter,  how  the  payments  were  to  be  applied.  They 
moved  for  a  new  trial,  and  thefe  matters  were  infiited  upon,  and 
it  was  denied  by  the  whole  court  of  comn^on  pleas.  It  is  ob- 
je£ted,  that  this  is  matter  of  •  account,  and  the  fame  may  be  faid 
of  every  attorney's  bill,  but  the  law  has  provided  another  remedy, 
viz.  to  have  it  taxed.  As  to  fubmitting  to  the  judgment  of  the 
court,  that  is  only  whether  the  dutchefs  is  chargeable,  which  is 
more  proper  for  a  court  of  law  than  eqjuity,  and  it  has  been  de- 
termined in  the  common  pleas.  This  verdi£l  cannot  be  fet  afide 
upon  this  bill,  and  then  there  is  no  ufe  of  an  in^unQion. 

Lord  Ch.  B.  faid,  that  this  is  not  brought.to  be  relieved  againd 
the  verdict,  but  againft  the  a£lion.  In  adiions  that  found  in  da^ 
mages,  if  the  party  makes  defence  at  law,  he  cannot  aftcrwacds 
have  relief  in  equity.  The  only  queftion  is,  whether  at,  law  he 
can  recover  this  againil  the  dutchefs  ?  This  is  proper  to  be  deter- 
mined at  law,  and  it  has  been  there  debated  and  determined.  If 
the  judge  who  tried  the  caufe  had  been  miftaken  in  his  opinion, 
you  would  have  had  a  new  trial.  The  dutchefs  has  the  benefit  of 
^vhat  was  done  before  the  duke's  death*  We  are  not  now  deter- 
mining the  caufe,  but  only  whether  we  (hall  (top  their  proceed* 
ings,>uid  I  think  we  ought  not  to  ftop  them.  All  attornies  bills 
are  matters  of  account,  and  the  proper  method  is  to  have  them. 
taxed,  and  he  does  not  fubmit  to  accoimt. 

B.  Price  went  away  before  the  court  gave  their  opinions,  but 
told  his  brethren,  he  was  of  opinion  againft  an  injunction* — Baron 
Mountague  faid,  that  if  this  was  the  cafe  of  a  common  tradef- 
man,  who  delivered  goods  after  the  hufband's  death,  he  could  not 
recover  what  was  due  before  ;  or  fuppofe  the  dutchefs  had  never 
employed  Mr.  Incledon  after  the  duke's  death,  then  he  could  not 
have  recovered  againft  her,  and  defiring  him  to  go  on  is  a  feparate 
contrad.  This  is  a  charge  all  in  her  own  right,  and  he  having 
recovered  more  than  is  confefled  to  be  due  in  her  time,  he  has  re- 
covered fo  much  wrongfully,  and  therefore  in  confcience  ought  to 
ilay  execution. — B.  Page  thought  titere  ought  not  to  he  an  in- 
juQ&ion  ;  it  is  often  a  good  rule,  that  when  more  is  recovered 
than  ought  to  be,  this  court  will  ftay  proceedings  at  law.  If  there 
has  been  dealings  which  cannot  be  difcovered  at  the  trial,  it  is 
proper  for  to  be  examined  in  a  court  of  equity,  hut  here  is  nothing 
in  this  cafe  but  what  was  proper  for  a  defence  at  law.  But  here 
is  no  difpute  whether  paid  or  received,  but  only'  who  is  charge- 
able, and  this  has  been  determined  by  the  Ch.  J.  of  the  common 
pleas,  and  agreed  to  by  the  whole  court ;  for  otherwife  a  new 
trial  would  have  been  granted,,  and. (hail  we  condemn  their  judg- 
ment upon  a  motion?  As  to  the  queftion,  whether  fhc  is  charge^ 
aUe,  fuppofe  it  had  been  a  fuit  upon  a  bond  made  to  the  dutchefs 
before  marriage,  would  not  that  furvive  to  her,  and  flie  have  the 
benefit,  then  ought  not  (lie  in  confcience  to  pay  the  charges  ?  She 
by  her  a£t  has  made  it  her  debt ;  it  was  commenced  for  their  joint 
hcK&U     Suppofe  the  duke  had  bought  a  piece  of  fUk  for  a  gown 

1,4  fo^ 
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for  the  dutchefsi  and  fent  it  to  the  makers,  muft  not  (he  pay  for 
the  makmg  before  (he  can  have  it,  yet  it  was  originally  the  duke's 
debt.  He  has  fubmitted  only  to  the  ftating  of  it  in  his  anfwer« 
Np  injunction  was  granted, 

(Z.  2)  Feme  bound  by  Laches  or  Forfeitures  during 
the  Coverture^  or  what  A£fc  of  the  Baron  fhali  for- 
feit the  Eftate  of  the  Feme. 

And  Brooke  T.  1  N  affife,  if  a  man  leafis  to  baron  and  feme ^  and  the  baron  altemr 

S7'*<h*^*  ^^  f^^  ^^hff^  ^'"^J  ^^^  ^^^  recover  by  aififc  if  he  be 

have  cui  m  ouftcd,  *  notwithftanding  that  the  feme  may  have  cut  in  vita  after 
vita,  not-      the  death  of  htr  hu/band*     Br,    Cui   in   Vita,    pi.  p.    cites    1 1 

%»ithftandiiig   Air.    II.  * 

the  aliena- 
tion and  the  entry ;  for  the  title  of  entry  is  |iTcn  by  the  law  for  the  alienation  only,  and  the  title  of  the 
fane  ift  by  the dequlfe  before  f  notice    Br.  Cui  in  Vita»  pi.  9.  cites  11  AIT.  n.  f  AN  theedi* 

tions  are  fo,  viz.  (notice)  but  it  fcepis  it  ihould  be  (nota. ) 

It  appears  by  judgment  in  afiiie,  that  where  baron  and  feme  are  tenants  for  lifcy  the  remander  to  A« 
in  tail,  and  the  baron  aliens  in  tai/f  and  A.  has  iflue  and  dies,  the  iflue  may  enter  for  the  aiunatitn  to  lis 
elifinher'itancty  notwithftanding  that  the  feme  covert  be  alive,  fiir  Jhe  JbaM  bmvt  cut  in  vifa  after  the  diath 
af  her  bu/banii    Br.  Cui  in  Vita,  pi.  lo.  cite*  43  Afl*.  17. 

•  C  xos  ]  , 

Br.  Forfeit-  2.  If  feme  tenant  for  life  takes  barony  who  aliens  infee^  and  he 
m  ^p|Tf^  in  the  rcverfion  enters,  and  the  baron  dies,  the  feme  (hall  re-havQ 
cites  s.  c.    the  land.     B^.  Barop  and  Feme,  pi.  86.  cites  29  AfT.  43. 

and  chat  flie 

ihall  have  it  by  petition,  if  It  be  in  the  hands  of  tlie  l^ng,  and  by  cui  in  vita  where  it  lemaint  in  the 

Jiands  of  him  in  xeverfioa. 

?^H  ^^  ^'  ^  ^^  baron  claims  fee  in  qtiid  juris  clamaiy  or  difclaims  im 

feme  in  ovowry^  by  which  the  lord  recovers  in  the  quid  juris  clamat,  the 

whofe  right  feme  has  no  remedy.     Br.  Baron  and  Feme^  pi.  79.  cites  9  H*  6y 

Sa-r  S^.  per  Martin, 

land.    Br.  Covcityre,  in  pi.  76.  oites  S.  C.  by  MaKm. 

It^*"  4.  If  a  man  infetfffs  a  feme  upon  condition,  or  leafies  to  her,  rcB^ 

ifwi  are  ^^"^g  ^^^U  'With  a  Condition  of  re-entry,  and  Jhe  takes  baron,  wio. 
given  to  feme  breaks  the  condition,  and  the  feoffor  or  leflbr  enters,  the  feme  fliall 
joie  am  Wi-  fee  bouud.    Br.  Covcrturc,  pi.  c.  cites  20  H.  6. 28. 

/M0y  and  ihc 

takes  baron,  who  breaks  the  condition,  the  ftme  Aall  be  bound.  Mo.  92.  pi.  219.  Trin.  20  Elix* 
Anoni  '  If  *  feoffment  be  made,  referring  a  rent,  imd  if  not  paid  in  a  month  the  rent  to  be 
douUedy  and  the  ftoBk^  dies,  and  the  land  defccnds  to  a  fesi?  covert,  an^  the  rent  is  not  paid  withii^ 
the  time,  the  forfeiture  (hall  uke  place,  though  otherwife  in  cafe  of  an  infant ;  for  the  ftatutc  of  Met* 
too,  can.  5.  of  non  current  ufurx,  ftc.  does  n^t  dtcad  to  a  feme  covert.     Co.  Litt.  »46.  b* 

5.  li  feme  tenant  for  Rfe  tales  baron,  and  they  are  impleaded,  and 
pray  a,id  of  a  fir  anger,  and  the  baron  dies,  he  in  the  reverfion  cannot 
enter ;  for  tins  is  the  aft  of  the  baron.  Br*  Bapon  and  Fpne,  pi, 
86.  cites  1 5  B.  4.  29. 

6.  If  a  leafe  for  life  is  made  to  A.  the  remaifidtr  to  a  feme  fik 
for  years,  and  they  inter-marry,  and  wafte  is  committed,  and  the 
}^flbr  V^ngs  an  ^Gtion  qf  wa|te^  h^  fl^recorer  a3  wcU  the  eftate 
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for  yean  as  for  Bfc  j  per  Dyer  Ch.  J.    2  Lc.  7.  in  pi.  7,  x6EIiz« 
C.B. 

7.  Fcofocnt  to  the  ufc  of  a  feme  for  life,  (he  being  fole  at  the  ^"^  *^  **»« 
time,  remainder  to  the  right  heirs  of  their  two  bodies  begotten,  ^^J  cmd^^ 
remainder  to  the  right  heirs  of  the  feoffor  in  fee.     They  inter-  that  hu  up 
marry.    Baron  having  tenants  at  will  ift  the  fame  land,  devifed  ^''^^fiouUbM 
the  revcrfion  in  fee  to  his  wife,  ita  quod  Jbe  Jball pay  his  debts  and  CouWhave* 
legacies,  and  perform  bis  lafi  willy  and  by  the  fame  will  devifed  been  other- 
that  his  tenants  ihall  have  his  tenements  for  life,  and  dies ;  feme  ^*^*-    ^^ 
tmkes  other  baron^  who  oufts  the  tenants  at  Hvill^  this  is  no  for-  Trin.  »o^' 
feiture  of  the   remainder.     Mo.   92.    pL  229.  Trin.  20  Eliz.  £lix.  Aaoo. 
Aoon. 

8.  A.  devifed  land  to  his  wife  during  the  minority  of  his  Jbrty  upon  Lar.20.d6Et 
condition  that  Jhe  (hall  not  do  wafle  during  the  minority  oi  his  faid  ^'^e' 3  |^ 
ipiiy  and  dies ;  toe  wife  taies  a  hu/band;  the  hu/hand  commits  ^vajie;  62.  s.  C.  in 
per  tot.  cur.  it  is  no  breach  of  the  condition.  2  Le.  35.  pi.  46.  ^?^<J«™  ▼cr* 
Hin.  33  EUz.  C.  B.  Cobb  v.  Prior.  *"*• 

9.  Ai  tenant  for  life^  remainder  m  fee  to  M*  a  feme  covert.     An  [    106  1 
levied  a  fine.     The  baron  died.     M.  took  a  fecond  baron.     A.  died.   D.  159. «« 
5  years  pafs.     The  fecond  baron  dies.     M.  is  barred,  and  not  ^^f'^]'^* 
r^emedied  by  32  H.  8.  cap.  28.     In  this  cafe  a  diverftiy  was  taken  and  fay*s,thVt 
between  a  warranty  and  right  to  the  land ;  as  to  the  warranty ^  the  thisdiverfity 

Jlnne  cannot  be  conufant  theredf  to  avoid  it,  and  therefore  flie  docs  ^^l^*^^ 
BOt  fttbmit  her  aflent  to  her  baron,  and  in  fuch  cafe  the  laches  comey.ccl 
of  the  baron  (hall  not  prejudice  her ;  but  otherwife  it  is  of  right  "^"^  «n 
i9  the  land  which  is  manifeft,  and  therefore  the  negled  of  the  \^T^^ 
fecond  baron  (hall  prejudice  her ;  but  notwithltandiog  this  di-       '     ^ 
verfity,  it  was  adjudged  that  the  feme  dial]  be  bound  in  this 
i:afe.   D.  72.  b.  Marg.  pi.  3.  cites  43  Eliz.  Whetftone  v.  Went- 
iprorth. 

10.  If  a  feme  be  infeaffed^  either  before  or  after  marriage ^  re^ 
ftrving  a  rent,  and  for  default  of  payment  a  reentry  5  in  tliat  c^fc 
^e  laches  of  the  baron  (hall  difinherit  the  wife  for  ever.  Co.  Litt* 
^6.  b. 

1 1.  If  hufband  and  wifcy  as  in  right  of  the  wife,  have  title  and  ThcfewoWt 
Tight  to  enter  into  lands  which  another  hath  in  fee,  or  in  fee-taij,  arcsenerai, 
and  fuch  tenant  dies  feifed,  &c.  in  fuch  cafe  the  entry  of  the  huf-  ticalariy^to" 
^nd  is  tal^en  away  upon  the  heir  which  is  in  by  defcent ;  but  if  be  under- 
lie hufband  die,  then  the  wife  may  well  enter  upon  the  iffuc  *°°^'  ^** 
which  is  in  by  defcent;  for  that  no  laches  of  the  hufband  ihall  wrong  wn 
turn  the  wife,  or  her  heirs,  to  any  prejudice  nor  lofs  in  fuch  cafe,  ^^net^  tbe 
but  that  thp  wife  and  her  heirs  may  well  enter  where  fuch  defcent  ^'-^'Z'"^* 

'  |s  cait  during  the  ^overture.    Litt.  fed.  403,  f^et^'mrt ; 

for  if  a 
femefJe  ht  fiifed  of  la|id  in  fecf  and  u  dijfetfedf  and  then  tgkes  bmjhandi  in  this  oafe  the  huf- 
band and  wife,  as  In  the  right  of  the  wife,  have  right  to  enter,  and  yeL  the  dying  fejed  $/  tbt  dif- 
Jtijor  in  that  cale  (hall  take  away  tbe  entty  of  tbe  wife  after  the  death  of  tbe  by/band ;  and  the  reaiba 
is  as  well,  for  that  ibe  berfelf,  when  /he  was  foie,  might  have  entered  and  re-contmued  the  pofleifiony 
as  aifo  it  ihail  ]ic  accounted  hfr  folly  that  ^e  would  take  fuch  a  huiband  which  would  not  enter  be- 
fore the  defceot.  Co.  Litt.  246.  a.  But  there  if  tbe  ivoman  wne  wifbin  age  at  tbe  time  of  bir 
touting  tf  bn/haiult.  then  the  dying  ihall  not,  after  the  deceafe  of  her  huiband,  uke  away  her  entry» 
tecauie  no  foily  can  be  accounted  in  her,  for  thac  ibe  was  within  age  when  ihe  took  huiband,  and 
after  covc^are  i)ic  cannot  cate^  wi|botit  }ier  huil^and^  all  vrhich  is  \m^\^  u^  the  faid  ^f .    Co.  Litt. 

I9<  Feme 


Per  Dodc-  1 2.  Fenu  o^hldtr  takes  baron  \  baron  makes  a  Icafe  for  yean, 

foxne  cafeir  ^^^  ^^^^»  ^"^  ^^^  ^^^^  *^^^^'  Whether  the  forfeiture  continues 
theiidr  is  againft  the  heir*  of  the  feme  ?  Ch«imberlaine  J.  puts  a  difference 
bounJ,  and    between  4;o9dition  collateral's  this,  and  cutting  trasf  this  does  not 

is  noci*  If  ^J^*^^  ^^^  ^^'"^  ^^^^^  ^^  deceafe  of  the  baron,  but  if  bason  forfeits 

feme  cify»  foT  %  fHin-'Pa^ment  of  rent^mt  is  otherwife  }  and  Doderidge  J,  put 

h9i4ifr  takes  xiic  cafe,  that  if  the  lefor  recovers  againft  the  baron  in  )|  w^^,,an<l 

m^tT  baron  4ieBj  the  feme  fhall  not  avoid  it  j  but  if  the  baron  males 

icafefor  feoffment^  and  the  feoffee  enters,  and  the  baron  dies,  the  feme  ihall 

brds'  h"*  avoid  it  \  but  if  the  baron  commits  forfeiture  for  non-payment  of 

wife  for  rent,  the  feme  fhali  not  avoid  it  if  the  lord  enters  in  t(>e  life  of  tie 

ever ;  but  baron,  but  if  not  it  is  otherwife.    2  Roll.  Rep.  344.  Trin.  21  Jac« 

ifjh<  -wot  g^  j^^  -^  ^3fe  Qf  Savern,  alias  Saben  v.  Smith. 

mat  Tied  ' 

vfhen  the  c«pyboid  came  to  her f  it  it  otherwife.     2  Rolt  Rep.  361*  S.  C.  Sarin,  tlias  Sabin  ▼.  Simtiu 

— ^ — z  Roll.  Rep.<372.  S.C.  judgment  for  the  heir  of  the  feme  niH,  &c.-*Palm.  383.  S.  C.  the  for- 

leiture  doe«  not  bind  the  feme,  and  judgment  accordingly^  nifi,  &:c. *  Cro.  C.  7.  S.  C.  adjud^d 

tliit  it  ihould  not  bind,  and  affirmed  in^error  as  to  that  point,  but  other  errors  being  affigned,  th« 
court  would  adyife.  By  death  of  baron  the  forfeiture  is  (Aiiiged.     Godli.  344*  in  pU  43$.  $•  C« 

adjornatur. 

t  If  the  hu/band  denies  to  pay  the  rent,  or  to  do  fuit  at  court,  thefe  are  prefent  forfcStures  which 
Ihal)  bind  the  wife,  for  they  are  things  that  the  lord  muft  of  ntctjjity  have,  but  a  leafo  is  no  great  pre. 
jadicc  CO  the  lord,  and  it  is  good  tp  advKeof  it.     Cro.  E.  TA9.  pi.  18.  Mich.  31  ftja  £liz.  ^.  R. 

Hedd  V.  Chaioner. 1«.  146.  pi.  204.  S.  C.  butS.  P.  does  not  appear.  ||  4  Rep.  27. 

Crrfton  y.  Moljneux. Said  by  two  juftlces  to  have  been  adjudged  a  forfeiture  to  bind  the  wife.    Cro* 

£•  in  cafe  of  Hedd  v.  Chaioner. 

[  X07  J  13.  Feme  covert  is  heir  to  a  copyholder^  and  there  are  three  pro- 
clamations  made,  and  (he  and  her  hufband  do  not  come  in^  the  lord 
fliall  feize,  and  it  is  a  forfeiture  during  the  coverture  5  per  Holt 
Ch.  J.  Show.  88.  I  W.  &,  M.  obiter. 


(Z.  3)     Forfeited  what.     By  Crimes  of  eitUen 


pi.  16.  cite*  attainder ;  for  upon  purchafe  during  the  coverture,  there  are  no 
s.  c.  but  moieties  between  the  baron  and  feme,  and  therefore  fhe  fhall  have 
the  wif?s^    *U  ''y  ^^  furvivor.     Br.  Forfeiture  de  Terre?,  pi,  2^,  cites  4 

having  the      Afll  4* 

land  by  fur- 

viving  the  baron,  does  not  appear. 

2.  A.  covenants  with  B.  by  deed,  in  cotfideration  of  the  marriage 
ef  the  daughter  of  A.  with  the  fon  of  B.  and  i  oo  /.  paid,  tojland 
feifed  to  the  ufe  of  thefaid  daughter  fir  her  life^  and  afterwards  f« 
the  heirs  of  her  body  by  her  ht^and  begotten.  This  conveyance  was 
made  3 1  H.  8.  afterwards  the  hufttand  commits  murder^  is  attainted 
and  exacuted.  The  wife  has  an  eflate  tail  by  this  conveyance, 
and  the  ufe  is  well  raifed  without  inrolinient,  for  it  is  not  raifed 
for  the  confideration  of  money  only,  as  the  ftatvte  of  27  H.  8« 
of  inrollment  fpeaks,    This  cftatc  is  not  forfeited,  but  prcfenrcd 
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in  the  c^fe  of  mi^rder  s^  felony,  by  the  ftatute  of  Weiim.  7. 
and  for  treafon  alfo  in  this  cafe;  for  the  ftatute  of  .26  H.  8. 
cap.  13.  which  gives -a  forfeiture  qf  eftatps  tail  to  the  king  for 
treafon^  is  where  he  who  commits  it  has  an  cftate  of  inheritance^ 
but  in  this  c^e  the  huiband*  hae  no  eftace  of  inheritance,  the 
wife  alone  has;  by  all  the  judges  hi  England.  Jenk*  203* 
pi.  27. 

3.  If  the  'mfe  be  attainted  of  felony^  the  lord  by  efcheat  (hall 
enter  and  put  out  the  hufband »  otherwife  it  is>  if  the  felony  be 
committed  after  ijfue  hsid.     Co.  Litt.  351.  a. 

4.  A  'Wife  kills  her  hujbandj  the  huJbanSs  goods  are  forfeited. 
Jenk.  65.  pi.  22. 

5.  A  hu/band  and  wife  arejmitenants  for  a  term  of  years  ;  the 
bu/band  is  felo  de  fe,  or  fuppofe  the  wife  be>  the  faid,  term  is  for* 
feited.     J^nk.  65.  pL  22. 

6.  The  bu/band  has  a  term  fir  years,  fo  has  the  wife  ;  the  forfei- 
ture of  the  hufband  forfeits  his  own  and  bis  wife's  term.  The 
fame  \xw  as  to  die  forfeiture  of  the  wife  concerning  her  term. 
Jenk. 6  5*  pi.  ^2. 

7.  Tenant  in  tail  general  makes  a  feoffment  to  the  ufe  of  himfelf  Hob.  534. 
and  his  wife  andthe  heirs  of  their  two  bodies,  he  has  ijfue  by  the  (aid  ^  34|«  13 
wife.     After  the  27  H.  8.  of  ufcs  in  the  28  H.  8.  the  hulband  j^J  ^ 
commits  treafon  29  H.  8.  he  is  attainted  and  executed.     The  nvife.  R»tdiffe.— 
furvtves  him ;  fhe  is  tenant  in  tail  ;  for  Oie  was  neither  the  of-  |^*  ^9-  tft 
fender  nor  heir  to  him.     The  wife  dies.     The  rights  of  the  firft  pafch.  i '  ' 
tail  and  the  fecond  tail  are  forfeited  for  this  treafon,  by  the  ftatute  Car.  in  the 
of  26  H.  8.  cap.  13.  by  all  the  judges  of  England.     Jenk.  268.  ^hambcnl- 

pi- 21.  Pdlm.  351. 

to  3 58.  Hill. 
20  Jac.  L4.  Sheffield*8  cafe,  S.  C.  argued  In  the  ezchequer..—..-Godb.  300.  to  326.  pL  417.  S.  C 
in  cam.  fcacc.         Het.i5c.  S«  C.  argued. 

8.  If  the  hu/band  and  wife  have  an  efiate  tail,  and  the  hufband  is  C   I08  ] 
attainted  of  treafon,  the  land  is  forfeited,      [But  it  feems  here, 

that  if  the  wife  has  an  eftate  tail^  and  the  hufband  is  attainted^ of 
treafon^  the  land  is  not  forfeited.]    Jenk.  203.  pL  27. 


(A.  a)  What  Things  a  Feme  fhall  bat^e  after  the 
Death  of  her  Baroa.     What  Anions. 

[i.    A   Feme  fliall  have  trefpafs  after  the  death  of  her  baron,  fir  Br.  Tref. 
-"  frees  cut  upon  her  land  during  the  coverture,     18  Ed.  4,  M«>pl-34o 
15.  39  H,  6. 4S-]  ciKt  s.'c. 

but  S.  P. 
doa  not  appear  In  eltber.<— — Palm.  313.  Mich.  20  Jac.  B«  K.  io  cafe  of  Peters  ▼.  Koie^  S.  C.  cited 
percor.^  7.£«4« 

fa.  The  feme  fliall  have  ravifbment  cf  ward  by  furvivorfliip,  ^^«  Barta 
where  the  ward  was  joint  to  baron  and  feme.     43  Ed.  3.  10.]  ^t\lTSit% 

S.  C. FUzh.  Briefej  pi.  561.  fite*  S.  C.  $c  S.  P.  by  Floch. Sec  Br.  Cbattclg^  pi.  3.  cites 

14  H.  4.,  24, 

[3-  & 
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Br. Baron         £3.  So  flic  fliall  have  an  ejeffmAit  ef-iviardhj  fumvorfliip.     43 

wd  Feme,  Ed.  3.  10.1 
pl.  14..  Cites  ^  •  J 
S.  C.  for  it  is  chattel  real. Fitzh.  Briefe,  pl.  561.  cites  S.  C,  &  S.  P.  by  Finch. 

[4,  If  a  baton  pulls  down  a  houfe  which  he  hath  in  the  right  of  the 
feme,  and  gives  anvay  the  timber,  the  feijie  (hall  not  have  an  a£lioti 
for  this  after  the  death  of  her  baron,  .  43  E.  3.  26.  b.] 
S.  P*  And  J,  Where  barpn  and  feme  lofe  in  qttare  unpedit,  and  the  haron 
that  tiie  ^j.^  ^zfemejball  have  the  attaint  and  not  the  executors^  notwith- 
ftorciTtothc  ftanding  that  it  was  averred  that  the  damages  were  paid  of  the 
damages  ioft  goods  of  the  firft  baron,  quod  nota.    £r.  JointenantSj  pl.  7.  cites 

and  to  the         g  K  3.    2^. 

and  recovered  other  damages  bj  the  attaint,  becaufe  if  the  iir/l  damages  had  not  been  levied  of  the  goo<it 
of  the  baron,  theyihould  have  been  levied  of  the  goods  of  the  feme  who^ifras  party  to  the  jtidgment  $ 
and  therefore  tht  attaint  furt/ived  as  Wf/Z/er  ibt  damaga  as  fir  tie  prin^ifaJm     Ibid.  |4,  4^.  cil«i   46 

• 

6.  In  wajley  if  the  baron  and  feme,  feifed  in  jure  uxoris,  leq/e 
for  years,  the  baron  dies,  and  the  feme  brings  wafte,  this  a£lioa 
.  lies  well  5  for  this  leafe  is  not  void,  and  now  the  bringing  the  ac- 
tion affirms  the  writ  good.     Br.  Baron  and  Feme,  pl.  48.  cites  22 

H.  4. 24- 
Br.  Bail-  7.  If  z  feme  covert  bails  a  deed,  and  the  baron  dies,  the  feme 

"^*^°s^r ''  ^^^^  ^^^^  ^  ^^^^  ^^  detinue;  for  though  the  bailment  be  void 
but  is  that  between  the  baron  and  his  feme,  it  is  good  between  the  feme 
thoHgh  the    and  the  bailee  now.     Br.  Detinue   de  Biens,  pl.  5.   cites  3  H. 

bailment  is'   ^     ^^^ 

void  between      *  J    ' 

the  baron  and  the  bailee,  yet  it  Is  good  between  the  feme  and  the  bailee  if  the  baron  (ties  and  the  feme 

inrvives,  ^uod  nota  [And  fo  is  the  Year-book.] 

8.  In  trefpafs  by  feme  of  charters  taken,  the  defendvnt  pleaded  a 

rekafe  of  the  haron^  who  is  dead^  and  a  good  plea ;  for  the  a£lion 

was  onoe  extinft.     Quaere  in  detinue  of  charters  by  her.  Br.  Tref- 

pafsy  pl.  405.  cites  39  H.  6.  15. 

If  thehnf-      '  p.  If  a  man  brings  a  quare  impedit  for  an  advowfon  which  he 

^J^j^**  "*   hath  in  right  of  his  wife,  and  hath  judgment   to  recover,   and 

in  riglit*of  <*i^»  ^^  *  ^^^  ^^^^  P^^fi^fy  and  not  the  executors  of  the  huf- 
hit  wife,  band  i  per  Sumford,  Owen  82.  Pafch,  4  &  c  P,  £;  M.  in  C.  B« 
•?»*.«        Anon. 

church  be. 

comes  void,  and  the  bniband  dies,  the  executors  fhall  have  the  prefe&ution ;    per  Anderfon  Ch.  J« 

Goldib.  37.  in  pL  xo.  Mich.  29  £Uz. 

•[109] 

IQ.  Fromife  was  made  to  a  feme  covert,  in  conrideTation^/&e 

woidd  cure  fuch  a  wound,  to  pay  her  lo/.     If  baron  dies,  fuch  an 

I  adion  fliall  furvivc  to  the  wife.     Cro.  J,  77.  pl.  7.  Trin,  3  Jac, 

B.  R.  Brafliford  v.  Buckingham. 

Chan.Ca(es,       i^*  Judgment  by  baron  and  feme,  in  a£bion  brought  by  them 

27/  s.  c.     both  for  debt  due  to  the  wife  before  coverture.     The  baron 

*iti6ed  and  ^^*'     '^^^  ^^^^  ^*^  ha:vt  execution,  and  not  the  executor  of 

confirmed   '  thc  bu&and,    Cbi|Q,  Rep,  235,  14  Car,  c^rtifieU  by  Hide  J^ 

«ndl 
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and  the  court  confiirmcd  his  opinion  in    cafe   of  Nanncy  v.  ^l*^^. 
Martin  *°^  , 

Fitcm.  Rep.  x7».  pi.  143,  S.  C.  &  S.  P.  accotdiafily- 

12.  Cafe  fir  nvdrds  by  hujband  and  wife  againjl  the  defendants 
hu/band  and  wfe^  and  pending  the  aSiion  the  defendant's  hujband 
diedy  and  the  'widnv  married  again.  The  court  inclined  that  the 
writ  (hall  abate,  bccaufe  the  defendant  by  her  marriage  had 
changed  her  name;  but  took  time  to  advife.  Style  138.  Mich. 
24  Car.  B.  R,  White  v.  Harwood. 

13.  In  debt  upon  bond^  conditioned  to  leave  his  wife  80  /.  at  3  Salk.  65. 
tis  deaths  in  cafe  fhe  fliould  (\xr\ivejfo'that  /he  might  peaceably  enjoy  P^'  5*  *•  ^• 
it  to  her  otvn  ufe.     The  defendant  pleaded^  that  the  htijband  made  his 

wfe  executrix^  and  left  goods  to  the  value  of  100  /.  and  by  his  will 
devifed  that Jbejhould pay  herfelf  Upon  a  demurrer  the  plaintiflF 
had^  judgment,  becaufe  tlie  hufband  at  his  death  might  leave  debts 
of  an  higher  nature,  as  judgments,  &c.  fo  as  (he  could  not  pay 
herfelf,  and  perhaps  his  eftate  might  be  fo  incumbered,  that  it 
"would  be  better  for  her  to  renounce  the  executrixfliip,  and  per- 
mit adminiftration  to  be  granted  to  another,  againft  whom  to 
bring  debt  on  the  bond,  as  (he  has  done.  3  Lev.  2i8.  Trin.  x 
Jac  2.  C  B.  ThomaCn  v.  Wood. 

14.  At  law  an  interlocutory  judgment  quod  computet^  upon  an  ac- 
count brought  by  hufband  and  wife  againft  her  receiver,  and  the 
hufband  dies,  the  wife,  and  not  the  executors  of  the  hufband, 
Ihall purfue  the  account;  per  the  mafterofthe  rolls.  Gibb.  149. 
Michl  4  Geo.  2.  in  Cane,  in  cafe  of  Nightingale  v.  Lockman, 

(B.  a)  What  Perfonal  Things  [Jhall  furvive  to  the 

Femef[ 

[!•  TF  an  obligation  be  made  to  baron  and  feme y  the  feme  fhall  Fitzh.Bric4 

-*   have  it  by  furvivorfhip.     *  43  Ed.  3.  10.  f  4  H.  6.  6.  M.  j}[Js'*c 
5  Jac.  B.  6.  adjudged   upon  demurrer,    Tr,  10  Car.  in  cam.  —Br.Baxmi 
fcaccarii,  between  Spark  and  Faieemaner,  adjudged  in  a  writ  ^^  F«nie, 
of  error.]  ll'ct  "''^ 

f  Br.  Obligation^  pi.  35.  cites  S.  C.  ■  Fitzh.  Debt,  p!.24.  citetS.  C. 

[2.  So  the  feme  fliall  have  a  recognizance  by  furvivorihip.     43  F"»te]»Brjef, 

i>t  -I  o  rf  *^  •*    pi. Qoi.citca 

«<i-3-»0'3  S.C.  & 

S.  P<   by  Finch. 

[IIO    ] 

[3.  But  if  goods  are  given  to  baron  and  feme,  the  feme  fliall  F'"*>  ^^% 
not  have   them  by  furvivorfliip,    but    the   executor.     43  Ed.  I.c.^^** 

4.  If  one  is  bound  to  a  baron  and  feme  in  zjlattstt  merchant^ 
and  the  baron  dies,  the  ftatute  (hall  furvive  to  the  feme,  and 
ihe  ihall  have  executiooj.  (if  the  baron  had  not  made  a  releafe) 

and 


110  'Batoft  ttm  jfeme.  * 

'ini  not  Ac  executor  of  tte  baron.    Br.  Baron  and  feme^  pi.  34* 

cites  48  £.  3.  12. 

5.  Chattels  perfonaly  ivhich  vejt  in  the  baron  and  fime,  {hzU  not 

furvivc  to  the  feme.     Br.  Chattels,  pi.  3.  cites  14  H.  4.  24. 
And  flie  6.  Trefpafs  is  done  to  the  inheritance  of  the  wife;  though  the  da^ 

may  brin  fnages  recovered  in  an  aftion  are  not  real,  yet  the  wife  (hall  have 
Stefthc  ^^^  ^  thehufband  dies  before  execution  ;  per  2  jufticcs.  Owcw 
death  0/      83.  Pafch.  4  &  5  P/&  M.  in  C.  B.  Anon. 

the  baron 

for  trefpafs  done  during  the  coverture,  and  damages  (hall  ^o  with  the  a^oa.  2  RolI>  Rep.  ftS5* 
Mich.  20  Jac.  B.  R.  Peters  t.  Rofe  Edmonds..^— Palm.  3x3.  Peters  v.  Role,  S.  C.  in  error,  a»> 
judgment  affirmed. 

D.  331.  a.  7.  A.  by  will  gives  all  the  reftdue  o(  his  goods  to  M.-  his  wife, 
pLai.  s.  c.  ^iionj  he  makes  his  folc  executriKy  to  pay  his  debts,  &c.  M.  after 
judged.—'  takes  C.  for  her  hufband,  who  makes  executors  and  dies.  The 
And.  »2.  pi.  wife  (hall  have  the  goods  •,  for  flie  took  them  as  executrix,  and 
^}''hJ^'     not  as  devifee.    Mo.  08.  pi.  242^  Mich,  ic   &  16  Eliz.  Hunks 

adjudged.—  aii  t.  :'       r       t  ^ 

Bcndi.  2x9.  V.  Alborough. 

pi.  a  51. 

S.  C.  adjudged,  and  the  pleadings. 

But  if  he  8.  A  bond  was  conditioned  to  pay  1 00  /.  to  baron  andfeme.  Pay-* 

dies  without  jjr^^nt  to  the  hufband  alone  is  a  good  plea,  without  naming  the 
^^JUmcnt     wife.      Goldib.    73.    pi.   16.    Mich.   29  &  30    Eliz.  May   v^ 

to  his  wife's    Johnfon. 

right  in  it, 

the  right  to  the  bond  is  in  them  both,  and  in  cafe  of  his  death  fhall  furvive  to  the  wife  \   per  Ld.  C* 

King.     2  Wm5.'8  Rep.  497.  Mich.  J  728.  iji  cafe  of  Copping  v.  '  -  -  -' 

9.  If  the  baron  makes  a  letter  of  attorney  to  receive  a  bond  debt  of 

the  wife's }  if  J<  S.  receives  it,  the  h'uiband  alone  (hall  have  an 

account ;  per  Popham  Ch.  J.  to  which  Fenner  J.  agreed.  Goldfb.' 

x6o.  in  pi.  91.  Hill.  43  £li2.  in  cafe  of  Huntley  v.  Griffith. 

And  the      '     10.  A  perfonal  duty  being  a  chofe  en  aBioUy  as  a  bond  to  baron 

baron  may     ^XM^  feme,  may  well  lie  in  jointure  betnveen  a  baron  andhisfemiy  T>ut 

Ae  bond  in    othcrwife  of  Other  perfonal  things ;  adjudged.   Noy  149.  Nor- 

.  his  own         ton  V.  GlovCT. 
name,  or 
join  hit  wife  with  him ;  faid  per  eur.  to  be  the  belter  opinion.    Sty.  9.  Pafch.  23  Car.  Hdia^ 

cafe* 

1I4  If  an  efiraj  comes  into  the  manor  of  the  wife,    and  the 

baron  dies  before  feifurey  tlie  wife  fliall  have  it ;  for  feifure  gives  the 

property.     Co.  Litt.  351,  b.   ■ 
Cro.C.345.       12.  Perfonal  goods  of  which  the  feme  has  property^  are  given 
Ld^riaftingf  ^^  thc  hu(band  by  the  marriage  ;  but  not  fuch^  of  which  fhe  has 
Y.  bouglaft.  a  hare  pojfeffiony  as  goods  bailed  to  her,  or  found  by  her,  or 

which  (he  has  as  executrix ;   but  the  action  of  detinue  muft  be 

brought  againft  them  both.     Co.  Litt.  35 1.  b. 
But  other-         13.  Legacy  of  10 1.   was  left  to  a  feme  covert,   payahU  iB 

ThSfc «  *     ^^^^^  ^  ^^  *^^*^  <^f  ^^  devifor.    Tcftator  dies.    Thc  huf- 

23  band 
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Dand  may  rthafe  it  befofe  the  time  of  payment.    Per  M<Mitagtie  ***'""  "<>' 
Ck  ].  2  RoU.  Rep.  134.  Mich.  17  Jac.  B.  R.  Anon.  J'^^^'"  '^ 

and  (hail farvlye.     Arg.  Cibb.  zo6.  cites  Mo.  452.  pi.  6tS.  GoMib.  159.  pi.  91. 

♦  14.  By  the  civil  law,  an  acquittance,  by  the  hufhand  for  a  /<?-  Hob.  147. 
gacy  to  the  wife  is  not  fuiEcient  without  the  wife's  joining,  but  it  Ji'i^^'^Jg 
is  othcrwife  by  our  law  ;  and  a  prohibition  was  granted.     Hutt.  jac.  Watt» 
22.  Mich.  16  Jac.  Conilby^s  cafe.  v.  Coni/by, 

o.  %^»  cc 
S.  p.  £xxnsto  be  adniitted^      ■     Het.  132.  S.  C.  HIU.  4  Car.  C«  B.  but  feems  only  taken  from 

X30b« 

The  benefit  of  a  decree  for  baron  and f erne  htlongs  to  the  feme,  ^^">*  ^^ 

wt  to  the  executors  of  the  baron  ;  certified  by  Hyde  J.  and  l^Jctd^cl 

confirmed  by  the  court.     Chafi.  Cafes  27.  Mich.  15  Car.  2.  Nan-  cordingiy  — 

ney  v.  Martin.  J  Frecm. 

'  Rep.  J7a» 

pi.  223.  S.  C.  held  accoidiiigly. 

16.  The  portion  of  ^z«  <?r/>Aii«  in  the  chamber  of  London,  if  the  2  Vent.  343, 
Iiufband  die  without  altering  the  property,   (hall  go  to  the  feme  ;  c^ed  ac- 
decreed  by  Ld.  K.  Bridgman,  affifted  by  Turfden  and  Wilde  J.  cordmg^y, 
Chan.  Cafes  181.  Trin.  22  Car.  2.  Pheafant  v.  Pheafant.  ^?»"»t'«  « 

chofe  en 
aAion,  and  not  barely  a  depofitum.  '  3  Ch.  Rep.  69.  Pheafant  v.  Pheafant  is  not  the  S.  P. 

A.  on  his  fon^s  mirriage  with  B.  in  confideration  of  1200  1.  paid,'  and  of  1200 1.  more  doe  to  ff. 
Irf  the  chamber  of  London,  fettles  » jointure  en  her  of  i/^oL  per  ann.  The  fon  dies.  The  fath^ 
by  bill  claims  the  1200  L  in  the  chamber  of  London,  as  a  purchafer,  by  making  the  fettlement;  but 
the  fon  laving  done  nothing  to  alter  the  property,  the  bill  was  difroi(fed.  Ch.  Prec.  209.  pi.  171. 
Klkh.  X702.  .Rudyard  v.  Neirin.— S.C  cited  2  Vern.  ^03.  z  Freem.  Rep.  262.  pL  3^31* 
S.  C.  dcciccd  accordingly.  But  the  reporter  fays  that  mo&  of  the  bar  di0ered  from  the  lord  keeper  in 
opinion. 
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and  not 


17-  A  bond  to  tie  wife  dumfola  was  by  marriage  articles  to  be  »Kcb'84i. 
paid  to  the  baron  after  12  months,  and  he  to  purchafe  land  nvith  it  ^ich.'at 
and  fettle  it  on  himfelf  and  wife,  and  the  heirs  of  their  two  bo-  Car.  2. 
dies ;  remainder  to  the  heirs  of  the  baron.     They  had  ifTue  a  |b*^"5*/' 
daughter.     The  hufband  dies,  and  the  daughter  dies.     The  bond  s.**c.*ad-* 
unaltered  being  a  chofe  en  aftion  furvivedCto  the  wife,  and  was  judged,—- 
not  liable  at  law  ta  bond  creditors,  nor  was  the  intereft  dite  ?:  ^*  ^^ 
thereon.     Cited  2  Vem.  55.  as  the  cafe  of  Lawrence  v.  Be-  Rep.*  165', 
rerlcy.  166. 

2  Vern.  58. 
cited  per  mafter  of  the  rolls,  and  fa^s  the  Ukejudgment  has  fince  been  given  in  the  cafe  of  Whitwick  v* 
Jermin* 

I 

18.  A  and  B.  an  only  daughter  and  child,  married  to  C.   A.  in 

1656,  made  a  nuncupative  will,  and  bequeathed  all  his  cftate  to  B. 

and  C.     The  court  was  of  opinion  that  fince  B.  and  C.  had  took 

out  adminiflration  with  the  will  annexed,  as  univerfal  legatees  i   that 

the  lame  was  a  fufiicient  ajfent  to  the  bequeft,  and  thereby  the 

whoU  eftate  of  A.  veJUd  in  C.  except  debts  unreceived  and  chofes  ell 

a£lion,  and  was  fubjeft  to  the  will  of  A.    That- the. debts  of  A. 

unpaid  at  the  death  of  C.  fhall  be  in  the  firft  place .  paid  out  of 

the  chofes  en  aftion  which  didfurviveto  B.  as  adminiftratrix  to 

A,     That   as  to  merchandize  brought  to  England  after  the  death  of 

A.  and 
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m   ■ 

A.  andC*  itl  a  (hip  of  which  A.  had  an  eighth  part,  and  which 
B«  claimed  as  furviving  adminiftratrix,  fince  the  fame  remained  in 

fpecie  without  alteration^  they  were  in  the  fame  condition  with  the 
other  goods  of  A.  which  did  veft  in  C.  by  his  bequcft,  and  do 
not  belong  to  B.  but  are  to  be  difpo&d  according  to  A's.  will,  to 
purchafe  lands  for  the  bqnefit  of  I).  Fin«  Rep.  376.  Trin.  30 
Car.  2-  Gundry  v.  Brown. 

19.  Money  in  trujiees  hands  for  the  benefit  of  a  feme-covert  was 
decreed  to  the  wife,  and  not  to  the  executors  of  the  baron,  he 
having  made  no  particular  difpofition  of  it.  Vern.  x6i.  pL  tja* 
Pafch-  1683.  Twifden  v.  Wife. 
fII2l  20.  In  debt  on  a  bond  made  to  a  feme  covert  during  coverture ^  and 
by  her  hufband's  confent,  the  defendant  pleads,  that  the  hufband 
made  him  his  executor.  It  was  held  no  good  plea  \  and  it  was 
faid  that  perhaps  the  reafon  why  he  made  him  his  executor,  was 
his  giving  that  bond,     2  Show.  247.  pi.  249.  Mich.  34  Car.  2. 

B.  R.  Checkley  v.  Checkley. 

If^dfM  21.  If  there  be  a  bond  debt  duz  to  the  wife,  the  hufband  may 

uhu brings  fu^  alone  without  joining  his  wife,  but  if  the  nvife  be  joined  in 

*c«<f  «jf  tbi  ^^^  aSfion^  and  judgment  is  recovered,  the  judgment  will  furvivc 

mtife'i  and  to  the  wife,  but  not  being  joined,  the  intereft  does  veft  by  the 

recjvtrt  judgment  in  the  Kufband,   and  will  go  to  his  executors ;  per  Ld. 

"tbif^JttOT  Ch.  JefFeries.    Vern.  396.  pi.  366.  Pafch.  1686.  in  cafe  of  Og- 

the  Bature  lander  V.  Bafton. 

pf  the  I'ecu- 

rity  and  makes  it  the  baron*8y  for  by  thii  the  debt  is  turned  into  rtm  adjudicatttm^  and  is  bo  looker 
«  chofe  en  adion  j  Arg.  faid  it  had  been  fo  adjudged  lately  In  B.  R.  Yet  Ld.  Cowper  feenied  to  think 
that  fuch  a  judgment  would  not  carry  it  to  the  hufband^s  reprefentatives  againft  the  wife  furviving. 
Ch.  Prcc.  41 5*  Trio,  i  Ceo.  In  Cane,   in  cafe  of  Packer  v.  Windhami  n  G.  Equ.  Rep.  loo* 

&  P.  in  S.  C.  in  totidcm  verbis. 

22.  Wife^s  portion^  conftfting  of  chafes  en  aBicn  unaltered,  and 
lands  of  inheritance  (hall  furvive  to  her,  notwithftanding  before 
the  marriage  the  baron  made  a  jointure  adequate  to  her  portion^ 
and  Ld.  JefFeries  difmifled  the  bill  which  was  brought  by  the  cre- 
ditors of  the  baron  to  make  them  affets,  2  Vcrn.  68.  pi.  63. 
Trin.  1688.  Lifter  v.  Lifter  &  al*. 

23.  A.  by  will  gives  B.  his  daughter  400/.  and  devifed  lands  tp 
her  till  his  fon  C.  fliould  pay  her  this  400 1. — B,  marries  D.  D*.s 
father  covenants  to  fettle  lands  of  100  L  per  ann.  and  C.  the 
brother  covenants  to  pay  the  400 1.  to  D.  and  on  payment  the 
lands  deviled  to  the  daughter  were  to  be  difcharged  of  this  400 1. 
— D.  dies.— Decreed  that  the  400 1.  Ihould  go  to  B.  The  lords 
commiflioners  thought  it  ftill  continued  a  charge  on  the  land, 
and  as  a  chofe  en  oEiion  .  furvived  to  the  M'ife,  though  it  was 
agreed  that  the  huft)and  during  the  coverture  might  have  releafed 
or  difcharged  it.  a  Vern.  190.  pi.  173.  Mich.  1690.  Bowman 
V.  Corie. 

24.  By  a  fettlement  made  on   the  marriage,    the  baron  and 
feme  were  xsU'dAtjointenantsfor  their  lives.     Tlie  baron  dies^  leaving 
the  landfown  with  corn*    The  queftion  was,  whether  the  emble- 
ments on  the  land  fettled  ihould  go  to  the  wife>  or  to  the  execu- 
tors 


kots  of  the  hufband,  bccaufe  in  the  cafe  of  ftrangcrs  they 
would  fumve;  but  in  the  cafe  of  hufband  arid  wife,  Ld. 
Roll  was  of  opinion  they  ihould  go  to  the  execiitors  of  the  huf- 
band.  The  court  propofed  to  each  to  take  a  mOiety,  which 
was  agreed  to;  2-  Vein,  322-  pi.  311.  Mich.  1694,  Rowney's 
cafe. 

^5-  /A.  jointure  was  made  in  conftderalidti  of  loot,  portion^  whereas  Decreed  by 
tafe  wife  had    150/.  more  in  her  brother's  hands.     The  baron  t'^cna^er 
died.     Decreed  at  the  rolls,  and  confirmed  on  appeal,  that  the  ^^d^'oVfl* 
iS'oL  fiouldjurvive  to  the  wife.     2  Vern.  502.  Arg.  cites  it  as  peal  to  the 
the  cafe  of  Cleeland  v.  Cleeland.  "•  c^***- 

ccllor  So- 

a»cn,  he  was  of  opinion,  thit  unlcfs  there  was  an  agreement  that  the  hu/Band  ihould  have  the  other 
^So\.  it  w"ll  fdrvive  to  the  wile  j  but  if  the  fcttlcmtnt  had  been  in coHfideratif^n  of  tbs  loboU  portion^ 
and  had  been  equivalent  to  it,  that  wouW  have  amounted  to  an  agrtantnt  chat  the  huibaad  ihould  have  it* 
Chan.  Prec.63.  pL  58.  Mich.  1696.  Cleland  v.  Cleland. 

26.  Huiband  alone' might  bring  debt  for  portion  promifed  to  him 
.  ^vkh  his  w^,   and  though  land  had  h^cn  fettled  by  hulband  upon 

wife  in  cof^deration  of  kerfortuncy  of  which  this  debt  was  part, 
yet  he  having  not  recovered  it  during  coverture^  the  "^ife  fhould  re- 
cover it  to  her  own  ufe.  And  though  it  was  pretended  that  thei^e 
was  a  recovery  in  hujban^s  time,  and  that  they  would  prove  by  the 
fi^iff  who  had  writ  of  executiony  yet  they  having  not  thi  judgment  [  ,113  1 
««  which  the  execution  was,  it  was  ruled  they  could  not  give  that 
Ml  evidence  J  per  Holt.  12  Mod*  346*  MicK.  ii  &  12  W.  3. 
Anon. 

27.  If  thd  hulband  afftgns  a  bond  of  the  ^ife^sfor  a  valuabU  Ld.  keeper 
tofifiderationy  this  will  not  bind  the  wife  if  fhe  furvives  ;  for  fhe  ^"«^t|aW» 
claims  paramount ;  per  Ld.  Keeper  Wright.  Cb  Prec.  I21.  Trih.  in^ti^SJ 
1700.  in  cafe  of  Burnet  and  Kmafton.  toJftgn 

might  be 
otherwife  \  but  he  thought  it  would  not«    Ibid..    ■       S.  C.  cited  2  Vcrn.  50a, 

28.  A  man  (marries  a  v}oman  intitted  io  a  mortgage  infee^  arid  The  ^ifi 
^er  marriage  afftgns  his  interefi  in  the  mortgage  to  trtifleesy  to  call  ^^^  "^^ 
^  the  money f  and  lay  it  out  in  landy  to  be  fettled  upon  the  hufband  and  artl^e^  '  * 
^^,  and  their  ifjue^  remainder  to  the  heirs  of  the  hufband*      The  Chan.  Prcc 
hufband  dies  without  iffue§  and  after  the  wife  dies.     This  mort-  ]^^  ^-  ^• 
pgc  is  as  a  chofe  en  aBiony  and  the  wife  furviving,  it  (hall  go  to  therc^LIJr** 
her  executor,  and  not  to  the  executor  of  her  hufband*     2  Vern.  ''>npderatKn\ 
4014  pi.  371.  Mich.  1 700;  Burnett  V;  Kinnafton.  Wri^ht.^'' 

Cban.Prec.  iai.  S.  C.-^S.  C.  cited  Arg.  Ch^  Prec.  416.  and  fays  the  reafon  was,  that  thehaiband 
«eoid  trans/er  only  the  fame  right  that  himfelf  had.  ■■  Cowper  C.  faid,  that  htini  a  mortgage  ht 

/«!  tht  bm^amd  c§uid  not  djpofe  of  it  without  tbi  vfij^tf  and  the  eftate  in  her  gave  her  a  right  to  th« 
moBcy.  Ibid.  418.— But  where  tbere  wertf  articles  before  marriage,  by  which  the  hufband  was  to  dif. 
■nciiinbcr  his  eftate  within  6  months,  (within  which  time  ihe  died)  and  for  every  lool.  to  fetde  toU 
peraaik  though  the  eftate  was  but  70  i.  per  aon.  and  the  fortune  fecured  on  land  was  1250 1.  yet  Ld« 
Harcottfft  decreed  the  1250 1,  (the  huiband  and  wife  being  dead)  to  the  adminiftrator  of  the  huiband^ 
lie  being  a  purthafor  by  the  agreement,  and  having  made  fome  progrefs  in  difcharging  the  iftace.  Ch« 
Piec  jii.  Mcieditfa  t.  Wyiui. Abr.  £^u.  Cafcs^  70.  S.  C. 

49.  A  mortgage  for  I'iOoL  taken  irt  a  trufie/s  name,  was  decreed  *Freem. 

to. the  executors  of  the  baron ;  per  Wright  K.  who  faid,  that  in  pi'^j'^^f*' 

aD  cafes  where  the  baron  makes  an  equivalent  fcttlemcnty  it  (hall  be  Fafch.i705. 

Vot.IV.  K  intended 
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Norbonc't  intended  he  was  to  have  the  portion.  The  wife  fliall  not  have  her 
**dVeanr'  joi^ture  and  fortune  both,  and  the  rather  in  this  cafe  becaufe  a 
to  be  s.  C.  tnift»  and  the  baron  could  not  come  at  it,  fo  as  to  alter  the  pro- 
and  the  perty,  without  the  afli  (lance  of  this  court }  and  the  widow  was 
«cord^ngV  condemned  in  cofts.  2  Vem.  501.  pi. /^5i.  Trin,  1705.  Bloi» 
and  it  was     and  Martin,  executors  of  Ld.  Hereford  v<  Lady  Hereford. 

£iid  that 

this  cafe  was  the  fhmiger,  becaofe  it  might  be  a  qocftion  whether  this  was  a  chofe  cb  afiion ;  for  htag 
once  money  in  the  guardian*t  hands,  the  mafter  of  the  roUs  was  of  opinion,  that  it  was  notin  the  power 
of  the  grandmother,  who  was  the  guardian,  to  turn  it  into  a  chofe  en  aAion,  no  more  than  a  guardiaa 
or  truftce  can  turn  money  into  land,  fo  as  to  make  it  go  to  the  heir  inAead  of  the  eaccutor.  See 

Ch.  Prcc.  414-  Arg.  S.  P. 

A  fettleroentmade  by  the  baron,  purfuant  to  an  agirement  brfore  marriage,  intitles  him  to  the  wife^a 
fortune,  thou^  ftaoding  out  opon  h'.rds  (.nd  other  Jecurities  ;  for  hereby  he  bnomes  a  porchaibr,  cfpe- 
cially  if  fuch  fettlement  was  made  in  confidcration  of  that  fortune.     Arg.  faid  that  it  had  been  feveral ' 
times  fettled  in  chancery.     Gilb.  £qa.  Rep.  100.  Trin.  1  Geo.  in  cafe  of  Parker  f.  Windham.        ■ 
Ckan.  Piec.  4X4«  Arg.  S.  P.  ^ 

30.  If  httjband  Unds  money  in  his  and  his  nvif^s  name  on  mort- 
gages and  bonds,  and  dies,  the  wife  is  intitlcd  to  this  by  furviYor-' 
fliip,  if  there  arc  aflets  fufficient   without   this  money  to  pay 
debts  5  for  fhe  is  in  the  nature  of  ^  joint-purchafer ;  per  Harcoart 
K.     2  Vern.  Rep.  683.  ph  608.  Trin.  1712.  Chrift's  Hofpital  r. 
Budgin  &  Ux'. 
C.  Eqn.  R.        3  ^  •  A^  ajpgnment  hy  the  baron  of  chofeS  en  aSHon  of  the  feme's  is 
103.  s.  c-    not  fufficient  to  prevent  its  furviving  to  the  feme,  in  cafe  (he  fur- 
toddcm  Ter-  ^^^^*  ^^  baron  \  for  they  are  not  affignable  by  law ;   per  Ld.  C. 
fcb.  "  Cowper.     Ch,  Prcc- 419*  Mich,  1 715.  Packer  v.  Windham. 

32.  Bond  debtor  to  the  feme  becomes  banirupt.  The  bujband pays 
contribution  moneys  and  dies  before  the  diflribution.  Feme  fur- 
vives ;  but  dies  before  diflribution.     Per  Cowper  C.  notwith- 

[114]  ftanding  the  baron's  paying  the  contribution-money,  the  property 
was  not  altered,  but  the  debt  remains  a  chofe  en  aniwj  and  fur- 
vivcd  to  the  wife  5  but  direfted  the  feme's  executors  to  repay  the 
baron's  executors  the  contribution-money.  2  Vem.  Rep.  707. 
PL629.  Mich.  1 71 5.  Anon. 

33.  The  baron  may  releafe  a  chofe  en  aBion  belonging  to  the  wife. 
Arg.  Ch.  Prec.  414.  Mich.  1715. 

34.  If  truflees  pay  the  ivifis  fortune  to  the  baron^  (he  can  have  no 
remedy.     Arg.  Ch.  Prec.  414.  Mich.  17 15. 

35.  Feme  before  marriage  faved  350/.  out  of  her  maintenance^ 
money,  which  was  in  her  brother's  hands.  The  brother  gave  a 
bond  for  it  to  the  baron  ;  but  the  fteward  proving  that  the  baron  faid 
his  voifefhould  have  the  350  /.  and  that  it  fhould  be  placed  out  for 
her  benefit ;  and  having  alfo,  a  little  before  his  death,  faid  he 
gave  it  to  his  vjife^  and  3  pcrfons  prefent  wrote  it  down,  and  at- 
tefted  it  as  witneflcs,  though  not  by  baron's  dircftion,  or  with 
his  knowledge  j  and  though  the  baron  after  made  two  codicils^ 
and  in  one  of  them  devifed  feveral  things  to  the  wife,  but  took  no 
notice  of  the  350I.  or  the  bond  for  it,  yet  Cowper  C.  decreed  it 
to  the  wife,  not  as  a  gift  from  the  baron,  but  as  declared  and  i»- 
tended  originally  for  herfeparate  ufe.     2  Vcm»  Rep.  748.  pi.  654. 

HilL 
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tta\.  1716..    The   Earl  of  ShafKbury  y.  Countefs  of  Shaftf- 
\)UTy. 

36*  Afittttment  was  t?taJ<r  by  tie  hu/ba$id  in  confideration  of  afecu^  It  was  an- 
ritj  wbub  the  nvife  had  for  3000  A    and  it  was  held  that  it  iliould  ^**«<^»  '*»*« 
go  to  the  hufband's  executors,  the  wife  having  furvived  him,  aftuli^CTtS 
though  it  Was  objeded  that  no  aflignment  was  made  of  it  to  him.  nient  pre- 
L.  P.  Cony.  30  c*  cites  it  as  decreed  by  Ld.  Cowper,  1716.  Stan-  ^»<>".  ^  «*« 
l«,pcT.Thacker.  ZT^ 

huiband 
HmoU  hate  the  portion;    per  Reynolds   Ch.  B*   Ibid.    396*  Chan«  Pfec.  435.  pi.   %%^ 

Trin.  Z7i6*  S.  C.  but  S.  P«  does  not  appear. 

37.  Hufband  and  wife,  having  ifluc  one  daughter,  join  $h  a 
conveyance  of  the  wfis  lands  y  and  agree  that  600  L  part  of  the  ptirchafe^^ 
menejjjbould  he  fettled  in  manner  following,  viz.  30  La  year ^  theinte'- 
reft  thereof  to  be  paid  the  hujband  during  his  lifey  and  after  his  death 
to  his  IV  fe  for  lifty  and  after  their  deaths  the  intereft  to  be  paid  to 
fuch  daughter  or  daughters  as  fball  he  begotten  between  thenty  till  thejr 
fhall  attain  their  refpeBive  ages  of  21,  or  be  married^  and  then  the 
principal f urn  to  fuch  daughter  or  daughters  ;  but  in  cafe  there  fhall  hi 
no  daughter y  then  to  the  furvivor  of  the  hujband  or  nvfe.  A* 
mtarried  the  daughter^  and  in  confideration  of  this  600  /.  nuide  a 
Jittlement  on  her*  The  daughter  died  in  the  life-time  of  her  father 
and  mother^  and  foon  after  the  mother  died  without  ijise.  The 
hufband  of  the  daughter  is  intitled  to  it,  as  her  adminl« 
ftrator.  Chan.  Free.  489.  pL  304.  Fafch.  171 8.  Hewitt  v. 
Ireland. 

.38.  The  baron,  on  marriage  of  a  citizen  of  London's  daugh- 
ter,  made  a  confiderable  fettlement  on  her,  and  furrendered  copyholds^ 
and  gave  her  by  his  will.  Her  father  died,  whereby  fhe  became 
intitled,  by  the  cuftom  of  the  city,  to  part  of  his  perfonal  eftatej 
for  payment  vrhexcof  feveral  fpecific  fecurities  offocks  were  tranf 
f erred  to  him  and  her  jointly.  He  afterwards  increafed  her  jointure 
con/iderablyf  but  never  altered  his  will.  Fcr  Ld.  Chancellor ;  tlie 
flocks  undoubtedly  belonged  to  the  hufband  ;  but  a  hufband  may 
purchafe  to  himfelf  and  his  wife,  and  here  he  takes  to  himfelf 
and  his  wife,  which  is  the  fame  thing.  There  is  a  confider- 
able accef&on  of  fortune  to  the  hufband ;  and  as  this  came  by 
her,  it  would  be  very  hard  by  equity  to  take  from  her  what  the 
law  gives  her ;  and  to  ordered  fo  much  of  the  bill  as  fought  to 
make  the  ftocks  in  their  joint  names  the  eflate  of  the  hufband,  to 
be  difmiHed.  Sele£l  Cafes  in  Chan,  in  Ld.  King's  time,  48,  49* 
II  Geo.  I.  Lannoy  V.  Lannoy. 

39.  A.  tenant  for  life^  with  power  to  make  a  jointure  of  100 1.  a  [  HJ  ] 
year  for  every  1000 1,  on  his  marriage  with  M.  with  whom  he  re- 
ceived' 8000  L  made  a  jointure  of  800  L  a  year,  and  covenanted 
to  male  a  further  additional  jointure  of  1 00  L  a  year,  for  every 
1000  /•  which  he  fliould  receive,  or  be  intitled  to  by  virtue  of 
ld.'s  father^s  or  mother's  will.  A.  died  without  ifTue,  at  which 
lime  M.  was  intitled  to  one  half  of  a  moiety  (f  the  furplus  of  her 
jkthet^ s perfonal  eftate.    Upon  a  bill  by  the  creditors  of  A.  to  fub- 
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]t&  M/s  (hare  of  the  moiety  to  the  payment  of  debtSj  and  ilpdH 
a  bill  by  M.  that  in  fuchcafe  ihe  may  have  a  further  jointure  in 
]proportion  to  fucb  fliare  to  be  made  by  the  next  in  remainder^ 
Ld.  Chancellor  King  thought,  that  this  could  not  be  looked  upoa 
as  bringing  any  further  portion  to  A.  and  that  it  was  not  reafon- 
able  that  A.'s  creditors  fliould  have  any  benefit  of  the  refidiie  of 
M.'s  fottune  if  ever  that  fhould  be  recovered,  in  regard  flie  amnoi 
bave  any  recompence  in  conjideration  thereof ^  purfuant  U  the  articles  fiir 
parting  with  it'y  and  therefore  decreed  that*{he  keep  overplus  of  oer 
cftate  to  herfelf,  without  having  any  additional  jointure,  the  re- 
mainder-man not  being  bound  or  afie£^ed  by  A/s  covenant  znj 
further  than  warranted  by  the  original  power.  2  Wms/s  Rep. 
(648.)  pL  205.  Mich.   1731.  Holt  V.  nolt  And  Gibibn 

Vi  Holt. 

40.  A.  upon  his  marriage  with  M.  gave  a  bond  to  trujlees%  rt^ 
citing f  that  by  the  marriage  hejhould  be  greatly  advanced  in  riches  tm 
the  value  ef  about  ^00  L  agreed  to  pay  m*  10/.  a  year  to  her  feparate 
mft^  and  that Jhe  might  difpofe  of  100 1,  by  will  in  his  lift'timej  and  if 
Jhejurvives  mniy  be  is  to  leave  her  200  /•  and  all  her  wearing  appa^^ 
.  r//,  plate^  Is^c.  Part  of  her  fortune  confifted  of  a  bond  entered  into 
with  her  by  J.  S.  before  her  marriage  with  A.  They  intermarried. 
A.  died)  the  bond  from  J.  S.  being  unpaid ;  but  A.  before  his^ 
death  niade  a  will,  and  B.  his  refiduary  legatee.  Then  M.  dies* 
Ld.  C.  Talbot  decreed  this  bond  to  the  reprefentative  of  A.  and 
not  of  M.  and  faid,  that  moft  of  the  cafes  where  chofes  en  ac-« 
tion  have  been  decreed  to  the  hufl>and's  reprefentative,  (he  dying 
in  the  life-time  of  the  wife,)  have  gone  upon  the  reafon  oiequalhy^ 
there  being  a  fettlement  made  by  the  hufband  on  his  wife,  whereb  j 
he  became  a  purchafor  of  her  fortune  ;  and  therefore  on  the  one  hand, 
as  ihe  was  to  have  the  provision  made  by  the  fettlement,  fo  on  th« 
^      other  hand  he  ihould  have  her  whole  portion ;  that  m  the  princi*- 

Eal  cafe  the  wife  was  tied  up  by  the  agreement,  and  fo  barred 
erfdf  of  the  chance  of  furvivoriliip,  which  (he  would  otherwife 
bave  had  by  law,  and  that  the  huiband's  departure  from  the  ab« 
folate  right  which  by  law  he  had  over  the  whole  is  of  itfelf  a  fuf-^ 
iicient  confideration.    Cafes  in  Equ.  in  Ld.  Talbot's  time  168% 
HilL  1735*  Adams  v.ColCi 
In  ihit  cafe        41*  Legacy  of  200 1.  left  to  a  feme  eovert  by  her  father,  to  buy 
Che  uftMor   fomething  to  remember  him  withal^  was  ordered  to  be  paid,  after 
«ve  another  ^  hulband's  death,  out  of  his  pcrfonal  eftatc,  (though  he  had 

^o  L^to  the  Is^id  it  out  in  a  piece  of  plate,  and  had  bequeathed  all  his  plate  to 
Qfbaad,      her,  but  without  intereft.    9  Mod.  68.  70.  79.  Mich.  10  Geob 
wiSlfrf   Acherleyv.  Vernon. 

the  ezecuton,  fo  that  takiag  iU  the  drcumfiances  tegtthery  it  maft  be  intended  that  the  teflator  pliialf 
Intended  thii  at  a  legacy  to  the  fep€trate  uje  of  his  daughter,  though  he  did  not  ufc  the  very  worde,  oai 
it  wai  ^BCieed  accordingly.     20  Mod.  518.  531.  S.  C. 

42.  On  a  hiUby  baron  and  feme  to  redeem  a  mortgage  of  the  mnf^s 
efiate^  the  defendant  put  in  a  plea^  which  was  over-^rukd^  for  wtkk 
5  /.  cofls  is  given  to  the  plaintiff  xA  courfe.     The  baron  died.     Ld. 

C.  King  for  fome  time  doubted^  but  afterwards  taking  it  to  be#s  a 
12  ^  joint 
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)M\t  judgment  for  a  fum  certain,   determined  that  it  did  furvive 
to  the  wife*     a  Wms.'s  Rep.  496.  pL  158*  Mich.  1728.  Coppin 

▼•    •    •    •    •    a    • 

•  43.  When  the  baron  gets  poileffion  of  the  vnSt^s  portion^  chan<* 
cm  will  not  take  it  from  him,  but  zfeairityfor  it  furvives  to  the 
wife;  per  attorney  general,  who  faid  it  was  fo  laid  down  per 
Cowper  C.  in  the  cafe  of  Parker  v.  Windham.  The  mafter 
of  the  rolls  faid,  that  in  the  cafe  of  Parker  v.  Windham,  the 
payment  which  was  to  a  mafter  in  chancery  was,  as  to  a  fpectal 
^ommitiety  the  wife  being  lunatic^  and  fo  vefted  it  in  the  hufband. 
Gibb.  148,  149.  Mich.  4  Geo.  2.  in  cafe  of  Nightingale  v. 
3Lockman. 

44.  Bill  for  a  legacy  of  60  /.  devifed  to  her  by  mnll  of  Jof.  Mills, 
1715.  wbenjkefb&uld  attain  the  age  of  7.1  \  fhe  attained  that  age  14 
Feb.  1734.  but  before  had  married  one  Brotherow^  who  was  dead^ 
and  the  bill  was  againft  the  defendant  as  executor  of  the  teftator^ 
who  denud  afjets  \  but  it  was  objefled,  the  executor  or  admini.* 
ftrator  of  me  hufband  ought  to  have  been  a  party,  for  the 
tight  vefted  in  the  huft)and,  who  might  releafe  it }  fed  non  al- 
locatur ;  for  the  hu/band  dying  before  the  legacy  was  payable^  it  was 
Vt  ibe  nature  of  a  chofe  en  aBion^  which  Hvould  furvive  to  the  wife^ 
snd  although  the  hun>and  might  poffibly  have  releafed  it,  yet 
diat  fhall  not  be  prefumed  ;  and  if  it  had  been  fo,  the  defend- 
ant,  to  whom  the  releafe  muft  be  given,  might  make  it  appear. 
Comyns's  Rep.  725.  pL  280.  Pafch.  13  Geo.  2.  Brbtherow  v. 
Hood  in  fcacc. 


(Ca)   [What]   Things  real  [fhall  furvive  to  the 

Wife.] 
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I.  |F  a  leafe  fir  years  be  made  to  baron  and  feme ^  the  feme  fliall  Bf«  B«oa 
•1  have  it  ty  furvivorihip.    43  Ed.  3.  10].  t-^.l?^^ 


citet 
S.  C— -Fitzh.  Brief,  pi.  561.  cites  S.  C.  &  $•  P'.  by  Fiocli* 


[2.  TYicfami  law  of  a  ward.     43  Ed.  3.  10.]  Br.  Bmrn 

f].  X4«  cita  S.  C.  for  this  if  a  cbattei  real. Fitzh.  Brief,  pi.  561.  cites  S.  C,»      ■    Br.  Chat- 

idfy  pi.  3*  cites  14  H.  4.  94.  S.  P.  but  that  contrary  ic  as  of  chattels  perfonal  vefted  in  both. 

3.  Ua  villein  and  his  feme  purchafe  jointly^  and  the  lord  enters, 
and  the  villein  dies,  the  feme  or  his  heir  collateral  (hall  re-have 
the  whole  land  ;  for  there  are  no  moieties  between  them.  Br.  Par- 
liament, d1.  43.  cites  40  AiT.  7. 

4.  TeAi  of  the  wife  was  extended  on  afatute  (f  the  hufband  who 
dkd,  the  wife  (hall  have  the  refidue  of  the  term,  and  avoid  the 
extent  as  to  her  term.  Arg.  3  Le.  156.  cites  it  as  held  by  God- 
dard  and  Strange.     7  H.  6.  2. 

5.  Tenant  in  dower  made  a  leafe  for  yeprsy  rcferving  rent,  and 
look  baron.     The  rent  was  arrear.  The  baron  dies.    It  was  agreed 
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per  tot.  cur.  that  his  executors  ihall  have  the  rent.  Mo.  7.  pi.  2  j^« 

Mich.  3  £•  6.  Anon, 
ft  Lev.  ICO.       ^'  ^^^^^  poflcfled  of  a  term  in  right  of  his  wife,  grants  parcel 
i\rg.  cites     of  it  to  another,  yet  after  the  deceafe  of  the  baron  the  feme  (hall 
^r  ^*"'  r  ^^  refidue  of  the  term  that  was  not  granted,  and  it  flhall  be 

i-i  Van.  ^^^y  ***  alteration  of  what  was  granted  j  per  Manwood  J,  Cro, 
63.  at  the     £•  33*  pi*  16.  Trin.  26  Eliz.  B.  R.  inSym's  cafe^ 

end  of  pi. 

55.citesCo.   Li^t.  46.  b.  S.  P» 

CTO.E.2S7.     .  7,  Baron  feifed.of  a  term  in  right  of  his  wife,  makes  a  lea/i 

vl'Locroft  *  fi''  y^^^^y  '^  *^^  ^^  ^'-^  ^^'^  5  ^^  ^^^^>  ^'^^  t'^^  ^f*^  furvivcd 
feenu  to  be  him,  f  the  leafe  is  good  for  the  term,  and  after  the  leafe  is  ended 
s.c.  hot     the  wife  fliall  have  the  refidue.    Poph.  4.  Mich.  14  &  3^  Eliz% 

there  it  is       -o    p      a«.x«  r      t  j-r        jj 

that  the  ^'  ^   ^^^^' 

htaon  and  feme  yttxt  jttntendnti  vf  a  ierm^  during  coycrture,  for  60  years.  The  baron  grants  a  icafi,  tm 
ecmmcnce  after  ^u  iieatb,  for  70  yean,  and  dies.  This  ibali  exclude  the  wife ;  for  here  a  good  tsiu 
was  veiled  in  inteccft^  though  not  in  pofle0ion,  and  is  not  like  a  man^s  granting  bis  terra  to  commence 
after  his  death.  Poph.  97.  S.  P.  cited  to  be  ib  adjudged,  and  aUfo  decreed  good  in  chancery.<-«» 

S.  C.  cited  Mo.  395.  pi.  514.  in  a  nota  there,  as  adjudged  that  the  leafe  was  good.  S.  C,  citc4 

by  Gawdy  J.  as  aidjudged  accordingly,  i  Rep.  155*  a. 

Lrffor  ia-  g.  ^aron  and  feme  were  jointenants  cf  a  term,  and  the  iaron  took 

"JSSf  ^  tf  new  kc^,  this  is  a  furrender  of  the  eftate  of  the  feme  but  only, 

diedfeifed,  during  covcrturc.     Mo.  636^  637.  pi.  876.  Trin.  43  Eliz.  CB^ 

the  wife  fur-  Mcllow  V.  May. 

"viTingj  per  ' 

tot.  cur.  the  acceptance  of  the  feoffment  by  the  baron  was  a  furrender  of  the  term,  and  it  is  extio* 
gniihed ;  but  if  the  conveyance  had  been  by  hargain  and  fale  inro/leJ,  or  ly  fine^  it  had  been  other- 
wife.     Cro.  £•  912.  pL  14.  Mich.  44  &  45  £lia.  B.  R.  Downing  v.  Seymour. 

PI.  C.  418.       p.  Baron  feifcd  of  a  term  in  right  of  his  wife  grants  a  rent% 
e'."!?.  ^*      charge  and  dies,  (he  fliall  avoid  the  charge,  though  i£  he  funrived 
'    '  .        it  fliould  be  good  during  the  term.     Co.  Litt.  1 84.  b. 
Godb.  279.        10.  The  hu/band  poffeffed  of  a  term  for  20  years  in  tie  right  ^ 
pi.  396.        Jffgj  ^ij'g  made  a  leafe  of  10  years  rendering  rent  to  him,  his  executors^ 

thatHaugh-  ^^^  WS^^9  ^^^  ^^^^*  ^^^  Crooke  J.  his  executDrs  fhall  have  the 
ton  and  rent,  and  not  the  wife,  for  it  is  a  fpecial  refervation,  and  (he 
nw^  ^*  comes  in  paramount  \  to  which  Haughton  J.  agreed,  and  faid 
f .  b^gab-  ^^^  ^^^  ^^^  ^s  incident  to  him  who  hath  the  rcverfion,  and  that 
fent)  held  is  the  cxecutor  of  the  hufl^and  \  and  Hobart  Ch.  J.  of  C.  B.  be- 
'^"'^ch**"?"  ^"8  demanded  his  opinion  by  Montague  Ch.  J.  agreed  that  the 
that  the  rent  Wife  ftiould  not  havc  it.  Poph.  1 45.  Trin.  i6Jac.  B.  R.  Blax? 
was  gone ;     ton  V.  Heath. 

but  that  it 

was  agreed  by  them  all,  that  the  executors  of  the  hulband  ihould  not  hx?t  it  |  bof  Montagne  beU, 
that  the  wife  ikould  have  it.  And  if  the  hufband  in  this  cafe  had  granted  over  the  rcTcrfion,  his 
grantee  (hou!d  not  have  the  rent;  but  Monugue  Ch.  J.  faid,  that  in  that  cafe  the  wift  in  chancery 
might  be  relieved  for  the  rent— S.  P.  by  Pcriam  J.  but  the  wife  diall  have  the  refidue  of  the  term; 
but  the  other  jul^ices  delivered  no  opinion.  Cro.  £.  279.  pi.  5.  Pafch.  34  Elia.  B.  R.  Loftas^ 
cafe.  4  Le.  1S5.  pi.  285.  Mich.  29  Elia.  by  Popham  Ch.  J.  For  the  rent  is  not  inci- 

dent to  the  reveiiion>  becaufe  ihe  was  no  party  to  the  leafe.  Co.  iJtt.  46.  b.-^^--2  Lev.  lOO. 
Arg.  cites  Co.  Litt.  46.  b.  ■   a  Vem.  63.  in  a  nota  at  the  end  of  pi.  5;.  cites  Co.  Litt.  46.  b* 

S*.  H.  A  man  has  a  term  in  right  of  his  wi^e,  and  leajes part  of  it,  referWng  a  rent;  the  wii^ 

furvfving  fliall  mt  have  the  rem  j  Arg.  and  admi^d  by  qhcothcr  |^de*  Ycnc.  259.  in  Marg.  cites  Co** 
lilt.  46.  b. 
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1 1.  A  •  real  chattel  inrsvizs  to  the  wife  in  law,  but  not  the  truft  N.  Ch,  R. 
of  fuch  a  real  chattel.     3  Ch.  R.  37.  Pafch.  21  Car.  2.  in  the  ex-  cl!Lht^ 
<diequer,  in  cafe  of  Attorney  General  v*  Sands.  .^*  Br.^' 

Chattels,  pi.  3.  cites  14.  H.  4.  24. 


(D.  a)     [What  Things]  Real  [fliall  furvive  to  the 

Feme.]  ^^^-  35°. 

fi-   iF  a  feme  fcifed  of  a  rent  fervice  takes  hufband,  and  after  Co. Litt. 

-*  the  bu(band  dies,  the  feme  fliall  have  the  arrearages  incur-  3^'' ■•  *^ 

red  during  the  coverture.     15  Ed.  4.  ic]  S.V,  '*""* 

[2.  li  2i  feme  leafes  for  life  referving  rent,  and  after  takes  huf- 
band;  after  the  death  of  tne  baron,  the  feme  ihall  have  the  ar- 
rearages incurred  during  the  coverturey  and  not  the  executors  of  the     i-      -*  - 
baton,  becaufe  tbis^ijues  out  of  the  freehold.      11   R.  2.    Ac-    *•    '    J 
count  49.] 

[3.  [&3  if  haron  arid  feme  ztz  feifed  of  a  rent  fervice  for  their  ^"ntofa 

livesy  rent  incurs,  and  after  the  baron  dies,  the  feme  fhall  have  ^^/-^X 

the  arrearages  incurred  during  the  coverture.      2^  Ed.  3.  40.  tbei/inffsT- 

ad]udfi[ed.  ]  '^^^  ^*'«» 

''*'■'  dies,  the 

ttnt  being  anear.    The  wife  fliall  have  the  arreany  and  fo  fliall  her  adminiAntt>r  if  flte  dies.     Cro.  E. 
791.  pi.  34«  Mich.  41  &43  £liz.  C.  B.  Temple  ▼.  Temple. 

A  xoidnir  as  admnifiratrix  to  her  hufband,  brought  an  a^ion  of  debt  for  arrears  of  rent  incurred  in 
the  life-time  of  her  kujbandj  which  rent  was  granted  jointly  to  the  haron  and  feme ;  adjudged,  that  the 
antaragcs  belonged  to  her  injure  fuo  proprio,  and  not  as  admin  iftratrix  to  her  hufband  \  therefore  tha 
declaring  as  adminiftratrise  was  fnrflnfage.  Mo.  887.  pi.  1248.  Mich.  15  Jac.  i.  Dexnbyn  v.  Brown. 
■*  ■  Hob.  ao8.  pi.  26at.  Brown  v.  Dunnery,  S.  C.  &  S.  P.  per  Hobart  Ch.  J.— — Biownl.  i7i« 
Brawn  ▼.  Dunri>  S.  C.  Sc  S.  P.  tdjudged. 


[4-  [&]  if  baron  and  feme  lea/es  for  years  rendering  rent.  If 
the  feme  after  the  death  of  the  baron  agrees  to  the  lenfe^  (he  fliall  have 
the  arrearges  incurred  during  the  coverture,     7  Ed.  4,  7.  b.] 

[5.  [  &  J  if  a  feme  Uafcs  for  \ears  referving  a  rent,  and  after 
takes  haron  and  £fSf  the  feme  mall  have  the  arrearages  incurred 
during  the  coverture,  and  not  the  executor  of  the  baron.]  ' 

[6.  [_But']  if  a  feme  hafes  for  life  referving  rent,  and  takes  huf  F-  N.  B. 
hand\  and  during  the  coverture,  a  receiver  receives  the  rent  of  the  '"•  (^)  "* 
leffecy  (it  does  not  appear  by  whom  he  was  made  receiver,  but  it  notcs^thcrc 
feems  to  be  intended  that  he  received  it  for  the  baron  and  feme,)  (e)  cites 
and  after  the  haron  dies.     The  executors  of  the  haron  fhall  have  the  ^'  ^*  ^^!5 
nvrit  of  account  againft  the  receiver,  and  not  the  feme,  for  this  was  for  the  life 
a  chattel  and  duty  in  thf  haron  by  the  receipt^     Ji  R.  2*  Account  of*  feme 
49.  adjudged.]  .  Z^Zl 

and  B.  receivef  the  rent  as  receirer,  The  hufband  dies.  Thp  wife  fh^tli  have  account  againft  B.  and 
sot  ag ainfl  the  executors  of  the  hufband  j  aiiter  as  it  Teemed  to  Babington,  &c  if  the  refccic  had  beea 
•faperfooal  docy. 

[7,  If  the  ward  of  the  hody  and  land  of  another  be  granted  to 
haron  and  feme  jointly^'  and  the  baron  dies  during  the  non-age,  the 
femefliail  have  the  ward.     2  Ed.  3. 42.  per  Mutt.] 

[8.  If  a  rent*charge  be  granted  to  A.  a  feviCy  and  to  B,  for  years,  S.  C.  cited 
W4  they  intermarry f  and  alter  arrearages  incur,  and  after  the  oaron  \^^* 

K  4  die$^ 
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dks,  the  feme  fhall  have  the  refidue  of  the  rent,  and  alfo  the 

rearages  in  a  writ  of  annuity,  becaufe  they  participate  of  the  -fia-i 

ture  of  the  principal,  and  the  executors  of  the  baron  fhali  not  have 

the  arrearages,    Mich.  22jac.  B.  R.  between  Care w  and  Bxtr- 

GOYNE,  per  curiam,  upon  a  demurrer,  which  intratur  Trin.    1 8 

Jac.  Rot.  n87t  vide  12  R.  2.  Breve  639.] 

S,  P.  cited        p^  Lands  were  demiffed  to  the  hufhmnd  and  wife  fir  their  livet^ 

Ch.  K  Cro.  remainder  to  the  furvivor  of  them  fir  fo  many  years*     The  hufhand 

E.  580.  to    granted  over  the  term  for  years ^  and  died.     Adjudged  that  the  wife 

^*y*^".     fhould  have  the  term,  hecaufc  there  was  nothing  in  the  one  or  the 

ic^EU*.  for   other  to  grant  over  until  there  was  a  IVirvivor ;  and  if  the  wife  had 

it  was  un.     died  after  the  grant,  the  hufband  furviving  fhould  have  the  term 

ctxtainic  •    againft  his  own  grant.     Cited  by  Popham  Ch.  J.  Poph.  5.  as  a 

Ibouid  vcft,    c^f"^  which  happened  on  a  fpecial  verdift  in  the  county  of  So- 

aodwai  not    mcrfct  about  20  Eliz. 

yet  in  tSSty 

and  therefore  the  baron  fould  either  [neither]  releafe,  grant  or  furrendet  \\.\  but  iays,  tha,t  If  heha4 

IDade  a  feoffment,  that  might  perhaps  hare  delhoyed  the  poffibility. 


£  Up  ]   (E,  ^)     la  what  Cafes  the  A£l  of  the  Feme  during 

Coverture,  fliall  charge  the  Baron. 

%.  C.  citte4  [i,  TF  a  feme  covert  borrows  of  a  man  money y  aw// with  it  cloatbs 
B.  Sld.*ii!ll  ^^<^ff  ^^^r  than  doth  belong  to  her  ejlate;  though  this  comc^ 

Pafch.'  15  to  the  ufe  of  the  baron,  becaufe  his  feme  of  neccffity  ought  to  be 
Car.  a.  in  cloathed,  yet  becaufe  it  is  beyond  the  degree,  the  baron  i$  no( 
wtnlbJVf    chargeable  with  it-     iiH.6,3o.b.3 

f?^6i^^^'  [2.  Soif  a  monk  of  an  abby  vvill  hrrowand  build  the  abbf^  and  dq, 
S.  C.  '  ^^^  ^"^^  things  than  the  abby  can  well  bear,  the  sibby  Ihall  not  be  charged 

with  this,  thougl^  it  comes  to  die  ufe  of  the  houfe,     1 1  H.  6. 

30.  b.] 

'j'**^^^^^       [3.  -Si// otherways,  if  a  mopk  borrow?  and  employs  it  for  the 

Triu.4Eli!  ^^^Jf^H  ^if^  rf  ^^^  ^^Hp^i  it  will  charge  the  houfcj  dubitatur.  1 1  H. 
S.  P.        '  6.30.  12H,  6.  5,] 

F1uh.D?bt,  c^.  If  a  feme  buys  a  thing  of  another,  this  will  not  charge  the 
S.*c.'*&'^"  hufband,  unlcfs  it  comes  to  the  ufe  of  ihe  bujbandy     20  Jl.  6.  21. 

S.P.  by         h.    22,] 

Newton.— 


420.  Pafch.  15  Car.  ^.  in  cafe  of  Ma^by  ▼.  ^cott. 

^I'^^f'  ^^el  f  ^'  SoM  it  comes  to  die  ufe  of  the  hufband,  if  the  contraff  wa^ 
I.'  c.'  *  *  "  V^^  ^°  t^^  Mf^  9f^M  hufband.     20  H,  6.  22.] 

S.  P.  by  Newtoo.— -»Feme  covert  cannot  make  any  c^ntroS  to  charge  her  haron,  witketit  effent  fn^ 
€€dent  or  fuhfe^nttit^  exftreft  or  implied  \  per  Fofter  Ch.  J.  and  Windham  J.  They  did  not  deny,  bvi 
that,  aa  circumftaacet  might  be,  an  exprefs  or  implied  aflcnt  of  the  baron  may  appear  to  the  jury,  i^ 
•a  the  contraa  of  the  feme  may  be  the  contrad  of  the  baron  j  ai  if  the  goods  come  to  bb  mftf  or  that 
lie  appoart  Vfelf  ivmmtd  wUb  tbe  ujeof  tbem.   Lev.  5,  6.  Mich,  iz  Car.  a.  B.  R.  ia  ca(e  of  Manbf 
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X_6*  But  if  the  contraQ  was  to  the  ufe  of  the  bu/bandf  and  it  came  F'^l*-  Dchc, 
Utbeufe  iff  the  bufhand^  it  will  charge  him.     20  H.  6.  aa.]  f^  ^'  ^ 

S.  p.  by  Newtpn.     Bat  Fitah.  fayt,  qucre  well  0/  this  direrfitf,  Ac  as  if  be  commaiided  tbe  wih 

[7.  If  a  woman  buys  things  for  her  neceffarj  apparely  without 
tbe  confent  of  her  hufband^  yet  her  hufband  (hall  be  bound  to  pay 
i(.  M.  13  Jac.  B.  Sir  Thomas  Gardiner's  case^  per  cu- 
riam.] 

[8.  But  athermoife  it  is,  j^  it  be  w/  neceffarji  per  curiam,  in  the 
laid  cafe  of  Gardiner.    Vide  D.  6.  7.  £1.  234. 17.] 

[9.  If  a  feme  covert  be  a  common  taverner^  and  fells  winey  and  a 
man  delivers  fever al  tuns  of  wine  to  her  to  fell  without  the  affent  of 
tbe  hartm,  the  baron  is  not  chargeable  (ox  this  in  an  account. 
13  R.  a.  Account  50.  (It  feems  to  be  intended,  that  fhe  was  a 
common  tavemer,  without  the  aflent  of  her  hufband.)] 

^10.  If  the  baron  takes  a  diflrefs^  and  puts  it  in  the  pound,  and  the  ^  q  ^*^ 
€wner  comes  to  the  pound,  and  there  finds  the  wife,  the  baron  3  Le*.  267. 
l^ng  abfcnt,  and  tenders  to  the  wife  pledges,  and  prays  a  deliver'^  P^«  35^ 
once,  and  the  feme  delivers  it  to  him,  this  will  be  a  good  difcharge 
£>r  the  owner  in  a  parco  fra£lo  brought  againft  him.     30  Ed, 

3-  -3-3 

II.  In  aflife  the  baron  and  feme  are  tenants  in  tail*     The  baron    T  120  1 

goes  out  of  the  country,  and  the  feme  infeoffs  J.  &.     Per  tot.  cur.  The  feoff- 

this  is  a  diffeifm  to  the  baron,  and  therefore  a  void  feoffment.    Br.  «*>^*  o^* 

Fcofiinent  dc  T^rrc,  pi.  23.  cites  9  Aff.  p.  20.]  JTISdrBJ, 

Feofi'meot  de  Tetre,  pi.  48.  «iles  18  £•  4..  %j^ 

1 2«  If  a  woman  feals  a  bond  in  her  htfband^s  prefence,  and  he 
ftauds  by  and  does  not  gainfay,  it  fhall  bind  him  -,  per  the  mafter 
of  the  rolls,  2  Freem.  Rep.  215.  pi.  288.  cites  a  cafe  in  time 
9fH,  8, 

13.  If  a  fale  be  in  a  marlet  overt  by  a  feme  covert^  (unlefs  it  be 
for  Juch  things  as  fhe  ufually  trades  for,  or  that  it  is  by  the  confent 
of  her  hufband,)  if  the  buyer  knows  her  to  be  a  feme  covert,  the 
fale  is  not  binding,     2  Inft.  713. 

14.  The  wife,  without  her  huiband's  aflfent,  bought  velvets  and  ^  Sj**"* 
JUks  o{  W.  for  her  apparel.    W.  had  notice  that  flie  was  a  feme  linciS'L 

^orert.     The  hu/bandpaid  the  taylor  for  the  making  them,  and  alfo  Sid.  1%^ 
of  other  garments  made  for  the  baron  himfelf ;  and  then  the  tay-  |^*^"^^*  '.* 
lor  requelted  the  money  for  W,  for  the  goods,  but  the  baron  re-  cot.*cicc. 
fufed  to  pay  it.     Upon  this  evidence  me  defendant  ofiered  to  ia  the  cafe 
demur ;  but  the  jury  was  charged,  and  the  plaintiff  at  their  com-  ^^  JJiSf? 
ing  back  was  nonfuited,    T|ie  jury  affirmed  that  they  would  have  ^  fayt  tii« 
eiven  their  verd;£l  againft  the  plaintiff;  but  Dver  faid,  that  at  ^^^  of 
fhe  nifi  prius  he  much  doubted  thereof.   D.  234.  o,  pi,  1 7.  Mich,  ^^  J[^' 
i$  &  7  £liz,  at  Guildhall,  "VJ^eeler  v,Foines,  payment  of 

the  taylor* 
whither  thh  Mumnted  t9  a  enfent  j  fe  thtt  without  fuch  confent  the  book  !t  dear,  diat  the  defendant 
^hoold  qot  be  chaiyd,    ■■      Hmt,  107,  ^  aiif tpd,  jw»  to6t  $•  C«  ci(e4  Ai|«  bttt  by  a  wioiis 

15.  A 


i,2o  'BQcon  at)])  JFtme; 

tp*  112.  pi.       I  J#  A  yJ:;//^  ^tvr/.was  ferved  with  proctjs  as  a  nmtnefsy  and  tcil- 
30EIU.""'   dercd  her  chargesj  aiid^^  appeared  mt.     After  verdi<2  it  waa 
Havichlome  moved  in  arrc(lj  that  {he  is  not  within  the  JlattUe  of  5  Eli%^  cap.  9* 
V.  Hftrvey,    and  thc  tender:  of  the  charges  ought  to  be  made  to  her  hufband^ 
judged  ad     ^*^'  ^^  charge  lies  upon  him.     But  it  was  anfwered,  that  thc  ac- 
cordingly,    tion  is  not  brought  for  the  damages  fuftained  by  her  non^ppear-* 
ance>  but  for  the  lol.  given  by  the  (latute  \  and  that  a  feme  co- 
vert is  within  the  ftatute ;  for  ihe  may  be  the  fole  witnefs ;  and 
that  fhe  is  the  perfon  punifhable  for  liot  coming,   and  diere* 
fore  tiie  tender  is  to  be  made  to  her;  and  judgment  for  thc 
plaintiff.     Cro.  £•  130.  pi.  3.  Fafch.  31  Eliz.  B.R.  Havithbunr 
V.  Harvy. 

16.  ill  cafe  of  detainer  by  ihe  ivife^  a£^ion  (hall  be  againft  thc 
huiband.  Le.  312.  pi.  433.  Trin.  3a  Eliz.  C.  B.  Marfli's 
cafe. 

17.  Baron  fliall  never  be  charged  for  the  aft  or  default  of  thc 
wife,  but  when  he  is  made  party  to  the  action^  and  judgment  given 
againjl  him  and  his  wife ;  as  for  dfebt  or  fcandal  by  the  wife,  or 
for  trefpafs  done  by  her,  &c.  there  aftion  of  debt  upon  thc  cafe, 
trefpafs,  &c.  fhall  be  brought  againil  the  baron  and  feme,  and 
the  baron  ihall  plead,  &c.  and  fhall  be  party  to  the  Judgment ; 
but  if  feme  covert  be  indited  of  trefpafs,  riot,  or  other  wrong, 
the  wife  Ihall  anfwer,  and  be  party  to  the  judgment  only,  and 
therefore .  tlie  fne  put  on  thc  wife  fhall  not  be  levied  on  thc 
baron;  per  cur.  11  Rep.  di.  b.  Mich.  12  Jac.  in  Dr.  Fofter'a 
cafe. 

tj  Mod.  18.  If  a  feme  covert  commits  a  rioty  the  hufband  fhall  not  be 

P^'w"'  chargeable  for  it.     Arg.3  Bulfl.  87.  Mich.  13  Jac. 

19.  If  the  wife  fyc?.\is  JIanderous  wordsj  the  huiband  fhall  an- 
fwcj  for  them.  Arg.  3  Built.  87.  Mich.  13  Jac. 
C  X2I  J  20.  A  contrail  made  with  a  feme  covert  is  good.  27  H.  8, 
26.  in  Tatam's  case  ;  and  it  fliall  be  faid  the  contraci  of  the 
hufband.  30  E.  3.  9.  A  fa/e  by  feme  covert  is  good,  and  he 
fhall  declare  that  he  himfelf  fold  this ;  per  Coke  Ch.  J.  3  Bulft. 
90,  Mich.  13  Jac. 

21 1  If  a  feme  covert  commits  a  trefpafs^  the  baron  fliall  be  pu-» 
nifhed  for  It ;  per  Twifdcn  J.  faid  that  this  is  allowed  by  our  law^ 
Sid.  113.  Pafcn.  15  Car.  2.  in  cam.  fcacc.  Arg. 

22t  The  defendant's  lady  bought  feveral  goods  of  the  plaintiff,  a 
mercer,  anil  defendant  paid  him  for  them  ;  afterwards  fhe  parts  from 
her  hujbandi  and  takes  up  more  goods  before  the  plaintiff  had  notice 
of  her  leaving  her  hit/hand*  In  an  aAion  againft  the  hufband,  it 
was  ruled  by  Ch.  J,  North,  at  Guildhall,  that  thc  hufband  was 
liable,  the  plaintiff  having  no  notice  of  their  parting,  and  the 
hufband  having  formerly  pai<J  for  what  his  wife  had  taken  up, 
induced  tlie  plaintiff  to  truft  her  again ;  but  if  fhe  had  taken  up 
goods  of  a  flranger  after  fhe  was  parted  from  her  hufband,  it 
(cemed  that  he  would  not  have  been  liable ;  ex  relatione  Serj. 
Rawlins.  Freem.  Rep.  24$,  249.  ph  267.  HilU  \6^^.  Hinton 
V,  Sir  John  Uvdfon« 

^3.  Sacral 


9aron  anH  ftmt.  tn, 

13.  Several  goods  were  devifed  to  A*  feme  of  B.  for  life,  and 
after  her  deceafc  to  the  Lord  Paget ;  in  this  cafe^  though  A.  was 
'parted  from  B.  and  there  had  been  great  fuits  for  alimonjr^  and 
Jiwi  during  feparation  had  nvafted  thefe  goods ^  yet  lord  keeper  thought 
ix  reafonable  that  the  hufband  ihould  be  charged  for  this  conver- 
fion  of  the  feme,  the  Lord  Faget's  title  being  paramount  the  feme, 
and  not  under  her«  Vem.  143.  pi.  136.  Hill.  1682.  Ld.  Paget 
T»  Read* 

24.  A  wfe  trades  by  her  hufhanS s  confenty  and  gives  bills  for  mo- 
ney, and  he  receives  the  profit.  The  wfe  borroiued  100/.  and  difd, 
and  a  bill  was  brought  againft  the  hufband  for  the  money.  An 
iffiie  vtas  dircAed  to  try,  whether  the  money  was  borrowed  for  car-^ 
Tying  on  the  trade  ;  for  if  it  was,  the  hufband  fhould  be  decreed 
to  pay  it.  2  Freem.  Rep.  215.  ph  281.  Pafch.  1697.  by  the 
mafler  of  the  rolls,  Bowyer  v.  Peake. 

25.  Feme  covert  purchafes  lands  without  the  confcnt  of  her  huf-  Ld.Rafm. 
band,  he  may  have  trover  fir  the  money ;  but  if  flie  buys  land,  or  J****  **'•• 
any  thing  clfe,  purfuant  to  an  authority  given  by  him,  he  cannot  s!  p.'  ac- 
avoid  it  afterwards,  though  he  might  countermand  it  before;  but  cordingly, 
if  fhe  boys  neeejfarics  fir  herfelf^  houfe,  and  family,  though  with-  ^^  ^^^ 
outherhufban^s  privity,  yet  he  fhall  be  bound  ;  bccaufc  by  pre-  BrW,  that  if 
fumption  of  law  fhe  underftands  as  well  how  to  purchafe  them  thehuiband, 
as  her  hufband  does;  at  Guildhall.     Cumb.  450.  Trin.  9  W.  q.  ^'^^"«•'  "^ 

i^-LJAii  y  ^     privy  at  the 

uarbrand  v.  Allen,  time,)  afw 

wards  con< 
fents  to  it,  the  property  of  the  money  is  altered,  and  he  cannot  bring  trover ;  but  ocherwire  it'  he  is 
neither  privy  noc  coofenting. 

26.  Wife*s  contraft  is  not  binding  where  the  hufband  ex^ 
pre/sfy  gives  warning  htforc-hTLXid.  1  Salk.  118.  pi.  10.  Pafch* 
2  Ann.  coram  Holt  Ch.  J.  at  nifi  prius  at  Guildhall,  Ethrington 
y.  Parrot.  •- 

27.  If  baron  and  feme  cohabit,  zndfime  deals  feparateiy^  her  iSalk.  tfj. 


contraAs  fhall  charc^e  the  hufband ;  for  cohabitation  is  fulRcient  P*'  ?:  ^•.  ^* 
evidence  of  notice ;  per  n 
p.  R.  Langford  v.  Tyler. 


evidence  of  notice ;  per  Holt  Ch.  J.  6  Mod.  i6a.  Pafch.  3  Ann.  atGuiiahaU. 


(E,  a.  2)     Baron,     Chargeable  ;  for  what  Debts  of  r  ,^2  1 
Feme,  contradled  before  Marriage. 


1.  TF  a  fime  bound  in  debt  takes  baron^  he  fhall  be  charged  dur- 
^  ing  the  life  of  the  feme,  but  not  after  her  death,  becaufe 
ceffante  canfa  ceflabit  effe£tus.    Br.  Baron  and  Feme,  pi.  27.  cites 
49  E.  3.  23. 

2.  Citation  was  fued  in  the  fpiritual  court  againji  a  feme  file 
upon  fiander^  and  the  lihel proved  Uxt  the  plaintiff,  upon  which  the 
court  awarded  loA  to  the  party  for  bis  cofis^  and  fir  the  defamation^ 

and 


I'll  IBaron  anU  JTehie; 

and  after  the  feme  took  baron^  and  made  the  baron  her  cxcctit«>f^ 
and  died,  and  after  citation  u^as  againjl  the  baron  as  executor  of  bit' 
feme^  to  pay  the  fum  to  the  party ^  upon  which  prohibition  was  fuedy 
and  the  other  prayed  confuUation  ;  and  per  the  opinion  of  the 
court,  becaufc  the  (lander  is  fpiritual,  and  they  cannot  award  a 
better  recompence  than  money,  and  that  the  baron  has  proved  the 
tdlamcnt  of  the  feme,  and  fo  agreed  that  flic  made  him  executor, 
that  therefore  confultation  fliall  be  granted  ;  but  feveral  ferjeanfts 
eontra,  and  that  the  fpiritual  court  cannot  award  a  fum  of  irio- 
yiey,  and  that  the  flander  dies  with  the  perfon,  and  all  that  which 
*  depends  upon  it  likewife ;  but  Brooke  fays,  it  feems  to  him  that 

it  is  a  dehty  and  hy  the  death  of  the  feme  the  debt  Jhall  not  run  upon 
the  baron^  but  it  feems,  by  the  probate  of  the  t^ament^  he  has 
taken  it  upon  him  to  pay  it  inlaw.  Bn  Confultation,  pi.  5,  cites  12 
H.  7*  22. 

T^hipfm^       3.  A.  married  a  feme,  executrix^  fubjeFt  to  a  devajiavit  i  if  A. 

•^'f.*^/j?  have  not  fufficient  to  latisfy,  himfelf  fliall  be  imprifoncd  for  the 

txecmtrixy      dcbt.     Cory's  Rep.  34.  Tnn.  i  Jac. 

0nd  dttd  in- 

iehtedj  leaving  ajfttij  ^h'uh  Jbe  ffffejed  berfelfof^  and  ^afed^  and  then  married  a  fuond  hupgnd  % 
Bcr  Coke  Ch«  J«  though  no  aflets  came  to  the  bands  of  the  haron,  yet  be  is  chargeable  for  the  wafte 
ione  by  his  wi^  before  the  coverture.  Roll.  Rep.  z6S,  269.  pi.  44.  Mich.  13  Jac.  £.  R.  in  caie 
•f  Lumley  ▼•  Hutton. 

A.  makei  hit  wife  executrix  ;  ifae  takes  a  fecond  haiband.  It  was  decreed,  that  fhe  flionld  be  an- 
swerable for  fo  much  of  the  former  hufband's  perfonal  eftate  as  ihe  had  polfeiledy  and  that  though  be 
ImA  itts  a  port'un  with  the  widow,  and  this  is  in  favour  of  the  heir,  though  there  were  no  creditors  cda-> 
crmed,  but  was  only  to  have  the  perfonal  eftate  applied  in  eafe  of  the  real*  2  Vem.  6i»  pi.  53.  Pafcb* 
S^t.  Bitchiior  v.  Bean. 

• 

.     4.  In  debt  againft  baron  and  feme,  as  adminiflratrix  to  her 
firft  huft)and,  judgment  being  given  againft  them,  the  flieriff  re- 
turned nulla  bona,  &c.  of  the  inteftate,  whereupon  another  fi.  fa. 
was  brought  againft  them,  that  if  it  be  found  that  they  devafta- 
verunt  bona  &  fi  conitare  poterit,  tunc.  fi.  fa.  and  the  flieriff 
returned,  that  they  had  no  goods  of  the  intejlate  in  their  hands^  but 
that  the  wife  had  goods  to  the  value  of  100  A  which  fire  had  wafied 
during  her  widowhood^  and  that  the  hujband  had  not  wqfled  any  of 
themy  ti  fi  devaftaverunt  according  to  the  writ,  the  jury  pray 
the  difcretion  of  the  court.     It  was  argued,  that  this  was  a  dc- 
vaftavitin  both ;  and  the  court  held,  that  the  return  of  what  was 
found  by   the  jury  was  good  enough,  and  judgment  for  the 
plaintiff.    Cro.  C.  603.  pi.  7.  Hill.  16  Car.   B.  R.   Kings  t* 
Hilton. 
Dvnng  thu        5.  It  was  admitted  on  all  fides,  that  if  zfemefoU  is  indebted^  and 
twd'T'     ff^^^h  ^^  action  will  lie  againft  hufl}and  and  wife,  and  he  is 
Z-PcrWmt.  liable  to  the  payment  of  her  debts.     3  Mod.  186.  Hill.  3  Jac.  a% 
j.BuUbi37.  B.  It.  in  cafe  of  Obrian  v.  Ram. 

cites  it  as 

adjudged  in  tbe  cafe  of  Gmbb  ▼.  Tohnfon.         Feme  fole  tivtt  ^oarrdnt  •f  attonnyf  and  then  niN 

fki,  yon  mMf  file«  biU,  uyiuHaes judgment  againfi  hotb*    Snow.  91.  HiU.  1  W.  &  M. 

[  123  3  6.  A.  marries  B.  an  admtniftratrix ;  3.  had  wafied  grczt  pait 
For  what  q(  |]xc  cftate  befoTC  the  marriage.  After  the  marriage  a  fuit  is 
twctoher  brottglit 
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liTOUght  agadnft  tbem  for  «  diftribution,  according;  to  Ae  a£l  of  ^;  ^^^^ 
^parliaments  and  a  decree  b  had  for  that  purpofe,  and  then  th<  widb*£  l». 
mfift  dies  s  per  Lds.  commiifiouers,  the  hufband  is  not  to  be  cond  h«r. 
charged  further   than  what  came  to  his  or  his  wife's  hands  ***^K['- 
after  marriage*    2  Vem.  xx8.  pL  117.  Mich.  1689.  Sanderfon  £^11^^ 

▼•  Crouch.  hu  eftais 

of  ben. 
Chan.  Free.  %k$9  256.  pi.  108.  Pafch.  1706.  Powdl  ▼.  BdL  'And  ibid.  256.     Mr.  V«r<- 

aon  laid,  that  it  bad  been  feveral  times  beid^  that  where  a  num  marriet  a  woman  without  ttpii* 
iaaaf  for  any  particular  fortune,  or  making  any  fettJement,  if  after  the  death  of  bis  wife  debu  of  hem 
Ippear,  the  holband  (not  being  a  putchafor  in  foch  cafe)  fliall  be  anfwenble  for  the  debts  of  the  win 
In  e^ky,  fo  far  as  be  had  any  money  or  other  perfonal  eftace  of  hcrt«  In  foch  cafe  he  ibaU  be 

Sabfo  10  make  it  good,  even  at  law,  during  the  coverture^  but  not  after,  whatever  fortune  he  had  with 
fcer ;  bat  in  equity  he  may,  if  he  has  any  jptctfc  ajpts  of  bar  t^ator*t  after  b§r  dtatb\  fo  if  be  baa 
any  thing  merely  in  her  right,  fo  far  be  Ibali  be  liable  for  waiie  before  marriage ;  but  for  the  fortune 
at  large  of  the  wife,  it  was  never  yet  carried  ib  far  ai  to  charge  the  huiband  on  account  thermf 
after  her  death,  efpeeially  where  the  huiband  was  a  purchafor  of  the  wile  »  fortune  for  a  valuabk 
«oo£deatioD,  by  making  a  fettlem^t  on  her  j  per  Mr.  Vemon*  Arg.  Chan.  Prec.  4.321  433.  HilL 

I7XS- 

7.  Tcme  dum  fola  gives  bond;  if  the  hufband  dies,  his  execu- 
tor is  not  chargeable  with  this  debt.  Arg.  10  Mod.  161.  Trin. 
12  Ann. 

8.  A  freeman  of  London  having  ijfue  2  daughters^  devifes  6000L 
O'piece  to  tbem^  and  makes  his  wife  executrix.  By  an  efiimate  it 
appeared  that  bis  pcrfonal  e/iate  at  his  death  was  1 8^000/.  to  6000 1. 
of  which  the  widow  being  intided,  A.  her  ad  hufbandj  in  con^ 
fiderapon  thereof,  fettled  a  jointure  of  600 1.  per  ami.  After- 
wards a  lofs  of  12,000/.  hefell  the  freemath  ejlate  :  and  though 
the  wife  was  dead,  and  it  was  urged  that  tlie  %i  hufband  was  a 
puTchafer  of  her  fortune,  yet  it  was  decreed  that  the  daughters 
fliould  have  a  proportionable  rccompence  out  of  the  6000 1.  for 
where  he  takes  notice  in  the  articles  that  the  6000I.  he  has  with 
his  wife,  who  was  executrix  of  her  former  huiband,  was  part  of 
her  firft  hufband's  perfonal  eftate,  upon  an  account  open  and  unit'- 
,quidatedy  he  comes  in  as  a  purchafer  tliereof,  fubje£i  and  liable  to 

an  account ;  that  is,  as  fo  much  as  upon  the  account  might  be 
^coming  to  her,  and  befides  having  taken  collateral  fecurity 
that  her  (hare  fhould  amount  to  the  6000 1.  he  (hall  be  liable  to 
m  Iqfs  befalling  the  perfonal  eftate  afterwards ^  as  far  as  the  wif^s  pro^ 
portion  amounts  to  (though  flie  is  dead),  together  with  her  2 
daughters-in-law,  who  were  each  intitled  to  a  3d  part  by  the  cuf- 
tom  of  London  5  per  Cowper  C.  Chan.  Prec.  431.  Hill.  1715. 
Paget  v.  Hoikins. 

9.  Where  a  man  marries  a  ^mdow  executrix^  &c.  her  evidence 
(hall  not  be  allowed  to  charge  her  2d  huiband  with  more  than  fhc 
can  prove  to  have  a£lually  come  to  her  hands.  Agreed  per  cur^ 
Abr«£<|u.  Cafes,  227.  Hill.  17 19. 
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(E.  a.  3)  Baron  chargeable  for  what  Debts  of 
the  Feme  contraded  before  Marriage,  after  her 
Death. 

Br.Baron      i.  TXT  HE  RE  thc  feme  d&x,  the  baron  Jbidl  be  Jif charged  cf  the 

^r^dtes  **'  ^f  ^^  -^^  ^"'"  -f?^^  ^^^ »  ^^^  ccflantc  cauu  ceflabit 

1.  c!*Md**  dBfe£ku8.    Br.  Dette,  pi.  48.  cites  49  E,  3.  25. 

there  Ham- 
mond faidy  diat  if  Mgathn  ht  nude  to  m  femi  fiU^  who  ftka  harm  and  after  die  dies,  the  k«oa  ftjdl 
bave  the  aision,  and  by  confequence  ihallM  diarged  of  the  debt  of  hia  feme  after  her  death  j  baC 
,  Perfy  faid,  yon  fpeak  openly  againft  thc  Uw  ;  to  which  federal  agreed. 

*  It  was  agreed,  that  debts  of  the  wife  hefort  ftorrfirrrihaU  not  charge  the  haflMod,  unlefs  retpwred  im 
ker  lifetime  \  fo  if  a  judgment  be  had  againft  a  feme  fole,  and  flie  marries^  and  afterwaiids  dies>  the  boT- 
band  is  not  chargeable.  3  Mod*  186.  Hill*  3  Jac.  2.  B.  R»  in  cafe  of  Obriaa  t.  Ram**— Arf  • 
Zo  Mod.  x63. 

If  the  feme  dam  fob  gites  bond,  and  marries,  and  dies,  the  baion  is  not  liable*  Arg*  10  |yfd<l« 
s6i. 

•[124]  .     _ 

Ow.  133.  2.  A.  bequeathed  7A  to  the  plaltitiff^  and  made  his  nvife  executrix f 

i"**  s*  c  *"^  ^*^^'     ^^'  married  the  defendant ^  tvha  had  divers  goods  of  the 

adjudged'  for  teflatoi^s  in  his  hands,  and  in  confideration  the  plaintiff'  would 

the  defend,  forbear  to  fue  him  he  promifed  to  pay  it.    The  defendant  pleaded 

Vri — 8^  *^^^  ^^'  ^^^  ^*^  ^^     before  thc  promife  fuppofed  to  be  made  ; 

S.  c!  Ml-  2ind  adjudged  for  the  defendant ;  for  the  feme  being  dead,  he  is 

judged  not  chargeable ;  and  as  to  goods  in  his  hands>  he  is  Hable  to  thc 

SS^tiff^  executor  or  adminiftrator  for  them.     Cro.  J.  257.  pL  16.  Mich« 

tbatthe  de-  8  Jac.  B.  R.  Smith  r.  Johns. 

fcndant  it 

not  chaigeable  with  the  l^aqr ;  ^<x  l>c  is  neither  executory  nor  priry  to  the  will  \  and  t}M»ogh  he  ha4 
pofleffion  of  the  goods^  yet  inafmoch  as  he  came  to  them  lawfully  by  the  intermairiage  with  the  ex- 
ecutrix, he  has  by  her  death  only  a  bare  cuftody  of  the  goods,  for  which  he  fhall  not  be  charged  either 
in  court  chriftjan  or  at  common  bw,  unlefs  he  had  converted  diem  to  his  own  ofe  after  his  wifo'a 
Heath ;  but  the  plaintiff  might  comp4  the  defendant  to  deliver  the  goods  to  the  ordinary,  or  to  take 
out  letters  of  adminifhfttion,  to  the  intent  to  fue  him  in  court  chriilian  for  thc  legacy.  BnlfU 

44,  45.  S.  C.  adjudged  for  the  defendant.  Fleming  Ch.- J.  admitted  that  he  might  be  foed  in  the 
tpiritual  court  for  diofe  goods ;  but  faid  that  he  had  a  good  anfwer  ti>  plead  there  in  bar,  ris.  that  he  \% 
leady  to  reftore  them  to  the  adminiftrator ;  and  this  will  be  a  good  plea,  )h  regard  they  came  to  him  bj 
his  wife. 

A*  appointed  his  perfonal  eftate  to  be  fold,  and  limited  the  wwnet  to  M,  his  fifter,  fir  hfi^  rtmMmder 
wtr^  €tnd  made  M,  executrix ^  who  married  J.  S,  and  diu.  A  biU  is  brought  againft  J.  S.  to  acopont 
for  the  perfanal  eftate  which  came  to  the  hands  of  M.  It  is  not  proved  in  the  caufe,  that  the  iame 
^>atpf  to  the  defiendant*s  hands,  nor  is  he  the  reprefentative  of  M.  Per  Ld.  Ch.  King,  here  is  no 
fwndation  for  this  bill  againft  defendant.  The  prayer  of  the  bill  is  to  have  an  account  of  the  per- 
fonal  eftate  that  came  to  M.*s  hands,  who  was  executrix,  which  can  be  granted  againft  none  but  againfk 
her  executor  or  adminiftrator.  How  far  there  might  be  a  foundation  for  foch  bill  againft  defendant,  if 
the  te/tatvr^t  perjmal  efiate  vferefrcved  to  bave  come  to  his  hamis^  he  thought  not  neceflary  to  determine 
In  the  principal  cafe,  which  went  off  upon  other  points.  Gibb.  68.  Trin.  x  Ac  3  Geo.  x*  in  Cane 
Green  v.  Rodd. 

3.  It  has  been  held,  that  where  a  man  married  a  woman  trader^ 
who  died,  and  at  her  death  was  indebted  to  feveral  perfons  fir 
wares  which  flie  had  bought  of  them,  and  which  were  by  her  in 
fpecie  at  tlie  time  of  her  deaths  and  came  to  the  hands  of  her  bu/band^ 
that  though  a  bill  be  brought  againft  him,  he  may  either  pay  for 
(hofe  goods,  or  let  the  perfon  have  them  again ;  yet  he  may  inGft 
that  he  is  neither  executor  nor  adminiftrator  to  his  wife,  and  there* 

13  fore 
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fbrc  tlot  luble  to  her  debts,  and  that  all  her  goods  belong'  to  him 
by  law.  Ruled  upon  demuirer*  Abr,  Equ.  Cafes,  6o*  Trin.  1700. 
Blackmore  v.  Ley.     But  qusere. 

4.  Judgment  was  obtained  tigalnjl  a  feme  fole^  She  marries  t 
then  the  plaintiff  fucs  a  fare  facias  again/}  hufband  and  'voife^  and 
has  7L  judgment  quod  habeat  executionem  againft  them.  Then  the 
ti?j/&  diesy  and  the  plaintiff  fues  a  fcire  facias  againji  the  hufband^ 
and  has  judgment  quod  habeat  executioner  againft  him ;  and  re- 
folved  to  be  uxll,  upon  a  writ  of  error  out  of  Ireland.  Cited  by 
Holt  Ch.  J.  as  the  cafe  of  Obrian  v.  Ram.  2  Ld.  Raym.  Rep. 
1050.  Mich.  3  Ann. 

5.  A*  married  a  feme  fole  trader y  and  flje  dies  indebted.  It  was 
infifted,  that  though  the  hufband  in  fuch  cafes  be  not  liable  at 
law  to  the  debts,  yet  he  ought  to  be  fo  in  equity  \  but  Ld«  C. 
Paiker  faid,  that  this  was  a  queftion  with  him  ;  for  the  huA)and 
runs  a  hazard  in  being  liable  to  the  debts,  much  beyond  the 
wife's  perfonal  cftate ;  and  that,  in  recompence  for  fuch  ha- 
zard, he  is  intitled  to  the  whole  of  the  perfonal  eftate,  though 
exceeding  the  debts,  and  difcharged  therefrom,  and  indeed  is  in- 
titled  to  the  fame  upon  the  very  marriage.  Wms.'s  Rep.  466. 
469.  pi.  132.  Trin.  171 8.  in  cafe  of  the  Earl  of  Thomond  v.  the 
Sari  of  Suffolk. 

6.  M.  was  indebted  to  A.  her  mother  in  2000/.  by  bondy  and    [  125  j 
then  A.  by  wiii  detfifed  this  20co/.  to  J.  S.     Afterwards  M.  mar-  Wms/i 
riedy  and  ft/rvived  her  hujband^  and  afterwards  married  W.  R.  who  ^/thel^ 
tad  with  her  fever al  jewels y  and  a  rent-charge  of  1500/.  a  year,  torn  U  a 
About  10  years  after  this  lajt  marriage  M.  diedy  and  then  A.  diedy  "°**»  ^^«' 
without  having  ever  put  the  bond  in  fuit*     Ld.  C.  Parker  held,  that  JhiTrcfofti^f 
if  W.  R.  had  been  executor  or  adminiftrator  of  his  wife,  or  ex-  tton,  and  oa 
ecutor  of  his  own  wrong,  he  had  been  liable  at  law  as  far  as  he  the  authority 
had  aflets ;  but  he  appears  not  to  the  court  in  any  of  thefe  capa-  ^^etcr!^ 
cities  ;  and  that,  for  aught  appears,  A.  purpofely  omitted  reco-  mined  in 
vering  judgment  againft  him ;  that  the  huft)and,  during  the  co-  {''"^jjji** 
vcrture,  is  anfwerable  for  the  wife's  debts,  though  he  has  no-  March  8* 
thing  with  her  j  and  on  the  other  hand,  if  he  has  received  a  per'-  1735*  P«f 

fonal  eflate  with  his  wife,  and  happens  not  to  be  fued  during  the  co»  }^»^^^ 
verture,  he  is  not  liable ;  and  in  the  principal  cafe  the  jointure  en-  Heard  t. 
joyed  by  W*  R.  might  have  determined  the  next  moment  after  Stamford.-^ 
marriage ;  and  as  to  the  demand  from  W.  R.  of  his  faid  wife's  ^**Vm 
debt,  his  lordftiip  difmiffed  the  bill  with  cofts.     Wms.'s  Rep.  fcaic,  gave 
461.  pL  132.  Trin.  17 18.    The  Earl  of  Thomond  v.  Earl  of  apromipry 
SufiWk.  ZflS-U 

married  A»  the  difeniant^  who  had  ready  money  vith  her,  and  likewife  chafes  en  afftony  feme  of  tobicb 
h€  receintd  in  her  life-time^  and  the  reji  be  took  at  adminiftrator  to  her.  Upon  a  bill  fox  payment  of  thii 
jaote  the  drfendapt  infifted,  that  fuch  part  of  her  fortune  as  was  not  reduced  into  poffeffion  by  him 
^tttriog  the  coverture,  and  which  he  received  after  her  death  as  adminiftrator,  was  not  near  fafficient  to 
pay  her  debts,  and  had  already  paid  nx>re  than  that  amounted  to.  Ld.  C*  Talbot  decreed  an  account 
of  what  the  haihand  had  received  fince  his  wife*6  death,  as  adminllhator  to  her ;  and  that  he  (hould  b» 
liable  to  lb  much  only  ;  but  as  to  any  further  demand  againft  her,  he  difmifled  the  bill  \  and  faid,  that 
the  marriage  is  no  ffft  in  lavx  of  the  goods  vfbieb  Jbe  has  en  auter  dro:t  \  and  that  upon  this  reafon  only 
are  founded  all  the  cafes,  where  a  furviving  fauiband  has  been  charged  with  the  wife*s  debtf  after  iier 
death.    Cafi»  in  £^u.  in  Ld,  TalboVi  dmt,  173.  HiU.  1735.  Heard  v.  Sunford. 

7.  A 
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7.  A  woman  entered  into  a  bond,  and  after  married^  having  brougflf 
her  huiband  a  very  confiderable  fortune.  The  hufband  conftanth 
paid  the  intereft  of  the  bond  during  the  life  of  the  nv^e»  Now  a  biu 
is  brought  againit  the  huiband  for  the  payment  of  the  bond,  and 
•  See Free.  *  i  Chan.  Cafes, *295.  was  cited;  and  that  having  paid  the  inte^ 
2JJ^|^^  reft,  was  a  taking  the  debt  upon  himfelf»  But  the  bill  was  dif- 
miifed,  though  without  cods.  Sele£l  Cafes  in  Chan*  in  Ld*  long's 
tinie>  19*  Trin*  11  Geo.  Jordon  v*  Foley* 


{JL  a.  4)     Baron  chargeable  for  what  Debts,  &c.  of 
the  Feme  contracted  during  Marriage. 

Tk  Ay'T^I^E  of  A.  receives  10/.  io  the  ufeoi  A.  and  this  comes  to 
^^    the  profit  of  A.  in  a  convenient  and  neceifary  way^ 

though  it  was  without  A.'s  order  or  confent  after,  yet  A.  is  liable 

to  this  debt,  and^count  (hall  be  of  a  receipt  by  the  hands  of  the 

balron.  Jenk.  4.  pi.  5. 
ITtbe  wife  2,  A  feme  coveH  bought  tobacco,  and  the  hufband  was  fucd  for 
^^and  that  ^^>  though  he  had  made  proclamation  that  no  man  fhould  truft  her^ 
Ihe  will  bay  and  no  proof  was  that  it  came  to  the  hu/band^s  ufe,  or  that  the  w^e 
ruchathinf  ^/^  ^  ^^  bu^  and  fell  for  the  hufband  \  and  it  was  ruled,  that  it 
ceffary,"  and  ^'^  ^  intended  (he  did  fo  as  his  fervant ;  and  the  judge  took  this 
the  huibamt  difierencc,  where  particular  notice  is  given  not  to  truft  the  wife^ 
S**  uT^^"  there,  if  the  party,  to  whom  fuch  notice  is,  do  truft  her,  it  is  at 
allow  it,  and  his  peril ;  but  not  fo  upon  this  general  mtice  by  the  pfoclamatim 
firhids  the  abovcfaid  ;  and  in  this  cafe  it  was  proved  (he  had  formerly  bought 
^^'wHUrifc  ^"^  ^°^^»  but  not  lately.  Clayt.  125,  126.  pi.  223.  March  1647. 
mdit'Arit,  before  Germin  J.  Watfon's  cafe. 

and  after- 
wards the  wife  takes  up  that  thin^  of  the  fame  f  tradefmaii  ttpon  credit  ^Wcn  her  by  him*  the  httlbattd 
it  not  liable.     It  ii  Ihfficient  for  the  hufband  to  give  general  nct'ue  that  people  do  not  give  credit  to  his 
wife.     Ld.  Raym.  Rep.  444',  445.  fays  it  wat  fo  ruled  at  £xeter  Lent-affifes  by  HoU  Ch.  J.  *io  W. 
3.  in  cafe  of  Loogworthy  v.  Hockmore. 

t  C  1^6  ] 

3.  If  the  baron  is  beyond  fea  in  any  vc^age,  and  during  bis  abfence 
the  wife  buys  neceffariesy  this  is  good  evidence  for  a  jury  to  find  that 
the  baron  a(rump(it.  Sid.  127.  Pafch.  15  Car.  2^  in.cam^  fcaCc. 
in  cafe  of  Manby  v.  Scott. 

4.  But  fuch  evidence  is  only  prefumptive^  and  ftot  conchifive 
evidence,  and  therefore  the  jury  .in  fuch  cafe  finding  it  fpeciallyi 
the  court  cannot  give  judgment  againft  the  baron ;  for  there  be- 
ing neceiTaries,  and  the  employment,  with  the  refidue  of  the  fpe^ 
cicd  circumjiances,  M  not  but  matter  of  evidence,  upon  which  the 
jury,  (hould  proceed  to  afcertain  the  faft,  whether  the  baron  pro- 
mifed  or  not.     Sid.  127.  in  cafe  of  Manby  v.  Scott. 

5.  And  the  baron  might  contradif);  fuch  prefumptive  evidence 
by  other  proofs ;  as  that  he  gave  her  ready  money  to  buy,  &c.  Sid* 
127.  in  cafe  of  Manby  v.  Scott. 

6*  The  father  devifed  legacies  to  his  children,  and  made  the  m»- 
iber  enecutriK.    She  married  again  ^nd  died.    The  infants  brought 

abiU 
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%  ViVl  againft  their  father-in-law,  to  have  an  account  tf  the  perfotial 
tjlate  of  the  father  ;  but  decreed,  that  not  being  called  to  account 
m  the  life-time  of  their  mother,  he  was  not  relponfible  now.  Fin. 
Rep.  95.  Hill,  25  Car.  2.  Gratwick  v.  Freeman.  - 

7.  If  the  wife  pawns  her  ^loaihs  for  money,  and  afterwards  Aw- 
mvs  moju'j  to  redeem  them^  the  huiband  is  not  chargeable  unlefs  he 
were  contenting,  or  that  the  firft  fum  came  to  hi^  ufe.     2  Show.  ' 
283.  pi.  276.  Hill.'34&35  Cgr. 2.  3*R-  Anon. 

8.  In  cafe  brought  for  wares  fold  and  delivered  by  the  plaintiff, 
to  the  wife  of  the  d^endanty  non  aflumpfit  was  pleaded,  and^upoii 

^evidence  it  appeared  that  the  goods  were  Jilver  fringes  and  laces 
for  a  petticoat  and  (ide-faddie,  and  that  they  were  all  delivered 
within  the  compafs  of  four  months,  and  that  they  amounted  t0 
94/.  and  that  part  of  tliem  were  delivered  to  a  carrier  for  the  wife 
of  the  defendant,  by  the  order  of  Mrs.  Rider,  upon  a  letter  of  the 
wife  to  Mr.  Rider,  and  that  the  other  part  were  delivered  upon  a 
letter  of  the  wife  to  the  plaintiff  i  and  that  the  laces  were  worn 
and  t^ed  by.  the  wife  in  the  view  of  the  defendant ^  and  that  the  wife 
at  that  time  Rved  with  ihe  defendant  in  the  fame  houfe.  For  the 
defendant  infifted,  that  long  time  before  the  delivery  of,  thefc 
goods,  there  was  a  difference  between  him  ^nd  his  wife,  and  that 
they  for  the  fpace  of  ttao  or  three  years  had  not  lived  together^  and 
that  the  wife  declared  to  the  defendant  that  (he  would  charge  him 
with  500L  in  one  term,  and  would  have  him  in  a  gaol  in  the 
bcxt,  and  all  this  before  the  goods  were  delivered;  and  that  for 
inany  years  the  noife  had  an  allowance  for  cloaths^  viz*  50/.  perann. 
and  no  evidence  was  given  that  (he  had  any  occafion  to  have  thefe 
clothes  fo  as  they  could  appear  to  be  niKreiTary.  And  the  fame  day 
another  aBion  was  tried  for  velvet  and  tiffues  of  '^U  per  yari^  to  the 
%)alue  of  80/.  and  Tteby  Ch.  J.  direded,  that  if  tfie  jury  found 
the  plaintijf  innocent  of  the  defign  of  the  wife  to  ruin  the  bufhand^ 
and  delivered  the  locesy  C5V.  as  goods  fit  for  the  wife^  and  upon  the 
credit  of  the  hu(band  without  notice  of  the  difference  between  them^ 
that  the  huiband  (hall  be  obliged  to  pay  the  plaintiff,  for  it  is  part 
of  his  promife  of  marriage  to  feed  and  cloath  her;  and  though 
ihe  had  an  allowance^  this  was  fecret^  and  of  which  the  plaintiff 
had  not  notice ;  but  if  the  plaintiff  had  notice  of  the  differences 
between  the  hufband  and  wife,  and  fold  them  only  to  enable  the 
wife  to  ruin  the  hufband,  then  the  defendant  would  not  be  chjirge- 
able,  and  though  the  hufband.  be  chargeable  heretofore,  yet  i^er 
fiicb  afoUmn  trial,  and  th^ir  differences  made  fo  public,  he  held  r  127  1 
that  the  huiband  ihall  not  be  •  chargeable ;  and  likewife  if  the 
plaintiff  was  not  privy  to .  their  di&rences,  but  delivered  the  / 

goods  innocently,  yet  if  the  goods  were  not  fuitable  to  the  quality 
of  the  wife,  the  defendant  (hould  not  be  chargeable  \  and  if  part 
ie  0ff/f  fuitable,  he  jhould  be  charged  for  that  part  only.  Upon 
this  mrefiiion,  the  juty  being  of  gentlemen,  found  generally  for 
the  plainttff  for  his  whole  damages.  Skin.  348.  pL  i8.  Pafch* 
5  ^  &  M.  in  B.  R.  Morton  and  Withens. 

g.  Debt  agaunft  huiband  for  the  lodging  of  his  wife,  and  proof  . 
^nly  made  tiuit  he  formerly  cohabited  witl\  heri  ani  owned  her  as 

V0L.rvr.  L  ^     hit 
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its  wjfif  and  held  fufHcient  to  charge  him,  but  that  he  might  dit 

charge  himfclf  by  giving  elopement  in  evidence ;  for  they  that  will 

truft  a  wife  after  (he  has  eloped,  do  it  at  their  peril,  xa  Mod.  372* 

Pafch.  12  W.  3.  Car  v.  King. 

Though  (be       10.  While  they  cohabit  the  hufband  fliall  anfwcr  all  contra£ls 

lw7"for      ^^  ^^  ^^^^  ^^^  necejfaries\  for  his  afient  fliall  be  prcfumed  to  all 

he  took  her   neceflary  coirtrafls  upon  the  account  of  cohabitmg,  unlefs  the 

for  better      contrary  appear;  per  Holt  Ch.  J.  at  Guildhall,     i  Salk.    n8. 

fsdk^ri9.  •P^''^^-  ^  ^"^"'  Etherington  v.  Parrot. 

pi.  13.  Pafch.  3  Ann.  Robinfon  ▼.  Greenold.— >-— 6  Mod.  171.  S.  C.  and  S.  P.  by  HoltCh.  J. 
accordingly ;  and  the  cafe  was,  that  tiis  hu/band  difeovering  his  jwife  to  be  a  very  kwd  woman  weiic 
from  her,  and  Hie  after  having  lived  icveral  years  witli  an  adulterer,  was  received  into  the  plaintiflrt 
houfe,  who  entertained  her  as  the  hu(band's  wife,  aad  afterwards  brought  an  indebitatus  alTumpfiC 
agaiod  the  hufband  for  lodging  and  dieting  his  wife. 

The  hof-  IT,  If  a  Wife  takes  up  clothes,  as  filk,  &c.  and  pawns  them 

anfwer  for  ^^'"^  ^^^^^  '^'^  clothes^  the  hufband  fhall  not  pay  for  them  becaufe 

mtcejfar'uiy  they  never  came  to  his  ufe>  otherwife  if  made  up  and  worn^  and 

according  to  then  pawned  ;  per  Holt  Ch.  J.  at  Guildhall,  i  Salk.  1 18.  pi.  lo. 

Jlld  Juai^iTy  Pafch.  2  Ann.  Etherington  v.  Parrot. 

of  the  hu&and  ;  but  if  a  man  lendi  a  marr'ttd  woman  money  to  buy  n^ceffarm  and  (he  does  ^<if  be  has  ao 
temedy  againft  the  hufband,  but  equity  will  fuffer  the  lender  to  fiand  in  the  f  lace  of  fbt  tfadefmenjoU 
whom  fuch  neceflaries  were  bought;  per  mafter  of  the  rolls.  Ch*  Prec.  50Z.  pi.  %i%,  Mich.  1718* 
Aoiu 

•  In  fach  12.  If  baron  ♦  turns  away  his  wife,  he  gires  her  credit  where- 

fend  credit  ^^^  ^^  g^cs,  and  muft  pay  for  neceffarics  for  her ;   but  li  Jbe  f 

with  her  for  runs  away  from  her  hufband,  he  fhall  not  be  bound  by  any  con- 

reajonabU  traft  file  makes;    per  Holt  Ch.  J.,    i  Salk.  118.  pi.  10.  Pafch. 

Jl^  Holt'  ^  -^""*  Etherington  v.  Parrot. 

Ch.  J.  II  Mod.  245.  in  cafe  of  Todd  t.  Stokes.  ■  S.  P.  held  accordingly  by  HoH  Ch.  J. 
Kolfs  Rep.  104.  pl<  13.  Pafch.  5  Ann.  in  cafe  of  James  v.  Warren. 

*{-  When  fuch  feparation  btamts  notormt,  the  hufband  is  not  liable  unlefs  he  takes  her  again,  i  SaUu 
119.  pi.  13.  Pafch*  3  Ann.  by  Holt  Ch.  J*  in  (aft  of  Robinfon  v.  GreenoU. 

Soif  barcfTPces  away  fr:m  ber  ;  per  Holt  Ch.  J,  i  Saik,  1 15.  Robinfun  ▼.  Greenhold. — ^^jSad 
iea^ei  ber  not  Jt'ffichnt  to  malnialn  bcrfJf^  per  Holt  Ch.  J.  Holt's  Rep.  104.  in  cafe  of  Tames  ▼• 
Warren,  t  But  if  he  turns  away  his  wife  or  leaves  her,  and  before  Ae  takes  up  aay  thing  tfjc 

huCband  ^ropofes  to  maintain  her  at  home,  (though  yet  he  vkill  not  lie  id  bed  with  her)  yet  if  after  fuch 
offer  or  propofal  made  and  refufed,  any  money  was  difburfed  for  the  wife,  this  will  be  at  the  peril  of 
the  perfon  io  diiburfing,  unlefs  the  jury  are  of  opinion  thit  foch  oft'er  was  deceitful  and  fraudulent. 
For  a  wife  is  t6  be  mainuined  by  her  hufband,  where  and  bow  be  thinks  fit  according  to  his  abiHty. 
Holt^s  Rep.  104..  pi.  X  ^r  Pafch.  5  Ann*  James  v.  Wanen. 

13.  If  a  woman  be  found  guilty  of  a  battery  andjmed^  the  huf- 
band (hall  not  be  liable,  per  cur.     11  Mod.  253.  pi.  3.  Mich. 
8  Ann.  B.  R.  in  Mrs.  Pool's  cafe, 
Ch.  Prec.  14.  Afeme^  who  had  the  foul  di/iemper  given  her  by  her  hfJbanJL 

^*'Ji?ich'  ^^^^»  ^^^^  "*"">  ^"^  borrowed  30/.  of  W.  R.  to  pay  doBors  m%d 
171S.  feems  apQthecarieSf  and  for  necejfaries.  It  was  faid  by  the  mafter  of  the 
to  be  s.  c.    rolls,  that  admitting   the  wife  cannot  at  law  borrow  mcMieyt 

though  for  nec6iiaries,  fo  as  to  bind  the  huibatid,  yet  this  monej 
r  J28  1  being  applied  to  the  ufe  of  the  wife  for  her  cure  and  mceffarter^   the 

plaintiff  who  lent  this,  ntoney,  muft  in  equity  ftand  in  the  place 

(A  the  perfons  wh<^  found  and  provided  fuch  neceflaries  fcr  her. 

And  therefore  u  fuch  perfbns  would  be  creditors  of  the  httftamd* 
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(b  W.  R.  fliall  ftand  in  tfaelr  place  and  be  ti  creditor  aUb ;  and  his 
honour  dire£lcd  the  truftees  (to  whom  the  huiband  then  deceafed 
had  dcrifed  lands  for  payment  of  all  his  debts)  to  pay  W«  R.  his 
money  and  likewife  his  cojls.  Wms-'s  Rep.  482.  Mich.  17 18. 
Harris  v»  Lee. 

15.  If  a  married  nnoman  amies  into  ajhop  to  buy  goods^  and  the 
trrner  not  being  wiUing  to  truft  her  becaufe  (he  is  under  cover- 
ture, a  third  f^on  coming  by  undertakes  for  the  payment,  the  court 
thought  it  clear  that  the  o>^ner  cannot  come  upon  the  hufband 
for  the  payment.  Barnard.  Rep.  in  B.  R.  Mich.  2  Geo.  a.  in 
cafe  of  Gamum  ▼.  Bennet. 

How  far  the  contrad  of  the  feme  fhall  bind  the  baron.  Sec 
Lev.  4*  Sid.  109.  to' 131.  Mod.  124.  to  144.  and  inabun«i 
dance  of  places  in  i  Keb.  the  cafe  of  Manby  y.  Scott. 

(E.  a.  5)  Second  Baron.     Where  chargeable. 

i»  A  Acknowledged  a  ftatute  and  died  inteftate^  and  upon  an 
"**•  extent  it  was  returned  mortuus.  A  new  extent  was  if- 
fued,  upon  which  was  returned,  that  the  widow  admtnijiratrix 
had pU  the  goods  ol  the  deceafed  ;  whereupon  the  extent  iflues  of 
the  goods  of  the  fecond  baron.  Mo.  761.  pi.  1056.  Trin.  3  Jac. 
in  chanceryj  Hey  ward's  cafe. 

2.  A.  fettled  lands  on  truftees  after  his  death  j^r  the  payment  of 
his  debtsy  and  the  truftees  not  at  all  a£ling,  his  wife  after  his  death 
enters  and  takes  the  profits.      Then /he  marries  again,    and  her  huf 
hand  continued  to  take  the  profits  dunng  his  life  as  (he  did  before.— 
He  dies y  znA  fhe  again  received  the  profits,  and  zhev  married  the  de-" 
fendant,  who  alfo  continued  to  take  the  profits  till  the  heir  of  A.  came 
o{  age.     On  a  bill  by  a  creditor  of  A.  it  was  decreed  by  the  maf-* 
ter  of-  the  rolls,  that  the  defendant,  the  laft  huft)and,  {hall  be 
liable  in  refpeS  of  the  profits  received  by  the  wife  and  her  former 
hulband  and  himfelf  to  the  payment  thereof,  fo  far  as  the  profits 
taken  by  either  of  them  did  extend.     And  upon  appeal,  the  court 
conceived  the  decree  juft,  and  that  the  defendant  muft  take  his 
wife  chargeable  with  this  debt.     Chan.  Cafes  80.  Hill.  18  &  19 
Car.  2.  Gilpen  v-  Smith. 

3.  On  arguing  exceptions  to  the  matter's  report,  the  queftion 
was,  how  far  the  fecond  huft)and  Ihould  be  charged  of  his  own 
cftate,  for  a  devaftavit  and  breach  (f  trufi  by  the  wife  and  herfirfi 
bufi^and.  Per  cur.  where  there  is  a  bond  there  is  a  lien  by  deed, 
and  fo  the  fecond  huft)and  bound;  but  where  there  is  barely  a 
breach  of  truft  or  debt  by  fimple  tontrad,  there,  in  e<]fuity,  the 
plaintiff'  ought  to  foUow  the  eilate  of  the  wife  in  the  hands  of 
die  executor  of  the  firft  hulband.  Vern.  Rep.  309.  pL  303.  HilL 
l^4«  Nortoo  Y*  Sprigg. 
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(£.  a.  6)  Survivor  charged  of  benefited. 

I .  T)  A  R  O  N  marries  a  feme  wrongfully  fe'ifed  of  lands  y  and  after  tHc 
^  marriagc^^  occupies  them  without  the  baron*s  ajfent^  yet  ac- 
tion lies  againft  both^  as  well  for  the  occupation  before  the  e& 
r  1 29  ]  poufals^  as  after  during  the  feme's  life  \  but  after  her  death  a£iion 
lies  nol^or  this  occupation  againil  the  baron  \  but  if  the  perfon 
who  has  right  enters  into  the  land  after  marriage^  and  the  baron 
re-enters  in  right  of  his  feme,  or  if  after  the  marriage,  he  occupies 
the  lands,  and  then  the  feme  dies,  trefpafs  lies  againft  him  ;  per 
Rede  J;  Kelw.  61.  Pafch.  20  H.  7.  pL  i. 

2-  A,  feme  file  makes  an  agreement  witli  other  perfon  to  difirtbute 

the  refidue  of  the  eflate  of  M.  among  them,  and  after  marries  tbe 

defendant ;  per  cur.  what  came  in  between  feven  and  eight  years 

after  marriage  by  the  death  of  tlie  faid  M.  was  not  within  the 

compafs  of  the  laid  agreement,  but  was  to  go  to  the  benefit  of 

the  hufband.     Chan.  Rep.  26.  3  Car.  i.  fol.  883.  Rickfers  ▼» 

iierite. 

Jo.  4«7«  3.  If  a  man  marries  an  executrix  and  wafles  tbe  goods^  it  is  a  de- 

Sli^s.  P.  *  vallavit  in  the  wife  ;  per  cur.    For  it  was  her  folly  to  take  fuch 

does  not  ap.  huiband  .  that  would  make  a  devaftavit  \  and  by  Jones  J.  if  a  re^ 

|"J;'^r" .    covery  againfl  baron  and  feme  be  in  a  devaftavit,  if  the  baron  fur- 

Arg.Lutw.  vives  the  wife  he  fliall  be  charged,  and  if  the  feme  furvives  Ihe 

672——     ihall  be  charged ;   but  if  the  recovery  be  not  againft  baron  and 

A  feme  CO-  f^g  jn  ^g  ijfg  q£  ^^  fgj„g  j^uj  (jjg  jjgg^  jjjg  baron  Ihall  not  be 

ivaiie  during  charged.     Cro.  C.  519.  pi.  2o«  Mich.  14  Car«  B.  R.  in  cafe  of 

the  cover-     Mounfon  V.  Boum. 

liirsy  though 

the  wifting  of  the  baron  Ihali  charge  her  if  (kt  fiinrjvcs  \  adjudged.     %  Ler.  145.  Trio.  17  Car*  s. 

B*  R*  Hoifey  ▼•  Daniel. 


S.  C.  cited  4,  The  Wife  "whthfole  bought  goods  tot  money,  and  after  mar- 
Talboc*  '  ^ti^  and  died-  The  goods  came  to  the  hufbants  hands  after  her 
CaiesinE^.  death ^  but  the  debt  remained  unpaid  i  the  bill  was  by  the  creditor 
fa  Ld.  TaU  to  difcover  the  goods.  Defendant  demurred^  but  over-ruled  by 
175!  HUL  ^^  '^^^  chancellor^  who  with  fome  earneftnefe  faid  he  would 
1735.^  m  thange  the  law  in  that  point.  Chan.  Cafes  ^pj:.  Mich.  28  Car. 
^  ^        2-  Freeman  v.  Goodham. 

Heard  ▼• 

Stufordy  who  phierred  that  the  goods  never  coming  to  the  hnfliand*s  hands  till  after  die  wiie^a  deaths 
i&ade  it  a  tery  hard  cafe  upof^  the  creditor,  and  probably  occafioned  the  faying  of  the  Ld.  Nottiogham*' 
XfOt  that  efCA  there  ht  over-raled  a  demurrer  to  a  hill  for  the  diicovery  of  the  goodc,  aad  it  does  not 
ipytir  what  bccaaKof  the  omlealttrwarda. 

5*  If  bu/bandand  kuife  ioDi  Jttdgfnint  in  Jtire facias  for  a  debt  due 
to  the  wife,  the  benefit  thereof  furvives  to  the  hufband ;  for  the 
jiidgnient  ii  jomt,  and  therefore  ihall  funrive  ;  if  the  huiband 
outlives  the  wife,  he  ihall  have  the  benefit  of  it ;  and  if  the  wife 
outlives  t^e  huiband,  ihe  ihall  have  the  fame  benefit  of  it  $  per 
Holt  Ch;  J.  but  Rookiby  J.  do«ribted.  Comyn^'f  Rep.  319  32. 
Mich.  9  W.  3.  B«  Ri  AAon* 

6«  Barom 
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6.  Baron  hy  reputation  only,  as  where  the  marriage  was  by  a  mere, 
layman^  (a  fabbatarian)  is  not  in  titled  to  admitiiflration  to  the  wife. 
I  Salk.  119.  Heydon  v.  Gould.  9  Ann.  coram  delegatis  at  Ser- 
jeant's Inn  in  Fleet-ftreet. 

7.  A  feme  dumfola  gave  a  hond^  and  then  married.     The  buf"  Wnu'sRgj. 
kmd  became  bankrupt.     The  bond-debt  is  difcharged  by  the  banL  ^t,^^'  ^^* 
niptcy  of  the  hufband,  fo  that  if  he  dies  (he  fhall  not  be  further  ibid/a57. 
chargeable ;  per  Parker  Ch.  J.  who  declared  the  judgment  of  the  S.  F. 
court  as  to  the  firft  part,  and  his  own  opinion  as  to  the  latter 

part.  10  Mod.  243^  &c.  Trin.  13  Ann.  B.  R.  Miles  v.  Williams. 

8.  Bill  by  the  heirs  and  refiduary  legatees  of  Sir  W.  Milmai^ 
againft  Lady  Milman,  executrix  of  Sir  W.  M.  to  have  an  account 
of  the  tcftator*s  ellate.  It  being  proved  in  the  caufe,  that  Sir 
JFl  M.  being  very  old  and  infirm  for  7  years  before  his  deaths  did  not 
receive  money  bimfelf  though  heftgned  receipts^  and  executed  leafes^  {5V« 
hut  the  money  war  ufually  paid  to  Lady  MilmaUy  his  wfe.     Cow- 

pcT  C.  decreed  Lady  M.  to  account  for  what  money  fhe  received  r  |^q  n 
for  7  years  before  her  hufband's  death,  but  the  mailer  (hould  be  '^     ^     ^ 
cafy  in  taking  the  account,  and  allow  for  houfe-keeping,  &c. 
without  vouchers.     MS.  Rep.  Mich,  a  Geo.  Buckle  v.  M3man^ 


(E.  a.  7)  Where  the  Feme  referves  the  Power  of  her 
own  Eftate.     Cafes  relating  thereunto. 

f .  A  is  bound  to  dofueh  oB  as  feme^covert  fhall  direB  ;  flie  may 
'^^ '  give  direfkion  without  aflent  of  the  baron,  and  if  baron 
difaffentSf  yet  the  declaration  and  dire£lion  of  the  wife  (hall 
|ruide  the  cafe,  and  (hall  be  caufe  to  forfeit  or  fave  the  bond. 
And.  182.  pi.  217.  Pafch.  3oEliz.^Arg.  in  cafe  of  Forfe  v. 
Hembling. 

2.  M.  (a  feme  fole)  made  J.  S.  and  W.  R.  (trufiees  of  100 1, 
of  hers)  to  enter  into  covenant  and  bond  to  leave  100/.  to  pay  to 
nubom  fbe  fhouU  appoint ^  and  for  want  of  appointment ^  then  to  pay  it 
to  two  grandchildren ;  afterwards  (being  married)  Jhe  made  J.  S. 
and  W.  R.  to  cancel  the  covenant  and  bond^  to  make  void  this  her 
intention,  yet  decreed  to  be  made  good  to  the  plaintiff^  (the 
frrand-^hildren  fuppofc).  See  Toth.  162.  where  this  is  imper- 
fc£dj  reported,  cites  10  Jac.  or  Car.  C.  B.  fo.  442.  Atwood  v. 
Stubos.  (<}U9Bre). 

3«  Debt  upon  obligation  conditioned,  that  if  defendant  marry 
fuch  a  widow,  who  was  poffefled  of  divers  goods  of  her  firft  huf^ 
ban^Sj  and  bis  children* Sy  he  fbotdd  not  meddle  with  them^  but  that  jhe 
emd  her  children  might  enjoy  them  without  interruption  from  him. 
Upon  performance  of  covenants  pleaded,  plaintiff  amgned  for 
breach,  that  the  firft  hufband  was  poflefled  of  fuch  fheep  and 
goods,  &c.  and  that  the  wife  had  them  before  marriage,  and 
diat  after  marriage  the  defendant,  fuch  a  day,  took  the  faid  goods 
mto  his  hands,  and  yet  detains  them.  After  .verdi£l  it  was 
Ciovedj  that  no  fufficient  breach  is  alleged  \  for  it  11  not  Ihewed 

J4  3  that 
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that  the  hufbsumd  made  any  difturbance ;  for  by  die  marriage  the 
goods  are  in  the  hufband,  and  it  is  notjbewn  that  he  diflurbed  the 
^  tvif^s  enjoyment  of  them  \   and  of  that  opinion  were  Hyde  and 

Jones  J.  but  Whitlock  and  Crooke  e  contra,  and  that  the  breach 
.  is  well  afligned  ;  for  by  alleging  the  taking  and  detaining  the 
goodsi  is  fuppofed  a  taking  and  detaining  them  from  the  wife» 
and  ifliie  being  found  for  the  plaintiff,  the  court  intends  it  an  un- 
juft  caption  and  detention,  contrary  to  the  agreement,  Apd  af«i 
terwards  Hyde  mutata  opinione  upon  readi]:\g  the  books,  was  of 
the  fame  opinion,  whereupon,  abfente  Jones,»  it  was  adjudged 
for  the  plaintiff.  Cro.  C.  204,  pi.  9.  Mich.  6  Car.  B.  R.  Crowlq 
V.  Dawfon.  ' 

4.  The  wife  before  marriage,  by  indenture  between  her  and  the 
intended  hufband  and  two  truflees,  •afligned  over  all  her  real  and 
perfonal  eftate  to  her  own  difpofal.  After  marriage  ^<  horrows 
monejj  andfumifhes  a  houfe^  ot  which  ihe  had  defired  her  baron  to 
take  a  leafe,  but  declared  flie  would  defray  the  whole  charge,  and 
would  have  the  difpofal  of  the  goods  as  her  own.  The  wife 
died,  having  difpofed  of  loool.  to  the  baron,  which  was  decreed 
to  him,  and  that  he  be  difcharged  of  paying  for  the  goods,  rent^ 
&c.  of  the  houfe,  or  of  the  400 1.  borrowed,  of  which  (he  had 
given  him  200 1.  prefently  upon  the  borrowing  of  it,  and  to  re-» 
turn  to  the  baron  {omcjewels  given  by  him  to  the  wife  before  marriage^^ 
which  were  not  to  be  accounted  any  part  of  her  eftate,  whether 

r  171  1  ^^  &^^  ^^^  before  or  after  the  indenture  aforefaid,  fhe  having  oi^ 
her  death-bed  declared  they  belonged  to  the  baron,  and  that  the 
truftees  be  indemnified  obfeiVing  fuch  diredlions.  Fin*  R^ 
108.  Hill.  25  Car.  2.  Blyfle  v.  payers,  Cherryj  and  Faiw 
tridge. 

5,  Fowles  upon  his  marriage  with  countefe  of  Dorfet  enters, 
into  articles,  that  countefs  of  Dorfet  fhould  have  and  enjoy  hec 
eftate  to  her  fole  and  feparate  ufe,  and  that  (he  (hould  difpofe  of 
the  furplus  of  fuch  eftate  by  any  writing  under  her  hand,  &c. 
Countefs  of  Dorfet  lays  up  a  confiderable  fum  of  money  out  of 
ber  feparate  eftate,  and  buys  land  with  it,  and  makes  an  appoint- 
ment puKuant  to  the  power,  and  difpofes  of  the  land  fo  pur*- 
chafed  (?b  a  ftranger.  After  her  death  Fowles  prefers  his  bill  to 
have  thefe  lands,  and  Ld.  Jefferies  decreed,  tha^  he  (hould  have; 
^e  lands  as  purchafed  with  his  wife's  money  ^  but  this  decree  was 
afterwards  reverfed  in  dom.  proc.  becaufe  bought  with  the  monej 
raifed  out  of  ^e  fepara|(  eftate  of  the  wife,  which  (he  had  a 
power  by  the  articles  to  difpofe  of.  Cited  MS.  Rep.  i  Geo*  in  the 
cafe  of  Petts  v.  L£E,  as  a  cafe  in  Ld*  C*  Je£[eries's  time,  Fowled 
V.  the  Countefs  of  Dorfet. 

Glib.  Eqv.]  /  6*  In  fuch  cafe  the  hu(band  being  much  in  debt,  and  to  £f^ 
Rep.  83.      charge  his  goods  going  to  be  taken  in  execution^  Jbe  gave  a  note  to  pay  tht. 

^rted  mto.  ^^'  ^"^  ^^  ^^^  ^^^  fcparate  eftate,  and  accordingly  the  a&k» 
tideni  verbis!  wa&  difchargcd.  On  a  bill  againft  baron  and  feme;  the  baron 
— Abr.  of  could  not  be  met  with  to  be  ferved  with  a  fubpcena,  but  the  wife 
cafcMDE^su.  ^,^  inforccd  by  attachment  to  anfwqr  withput  him,  he  being 
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made  a  party  only  for  conformity.    Ch.  Free.  328.  pi.  249.  Hill.  ^'  c.  cit«t 
171 X.  BcUv.  Hyde.  "*^*~**^- 

7.  CoTcnant  that  the  wife  (hall  difpofe  of  her  perfonal  eftate,  ^"^  ^e 
does  mt  €9eUnd  t9  nvhatfiall  ecttu  to  her  after  her  marriage.  MS.  ^^J!J*to 
Tab.  March  1 1.  1711.  Fiikitigtonv.  Cuthbarfton,  difpofe  of 

ber  perfoBtl 
cfiate,  which  only  comprehended  the  perfonal  eftate  (he  had  before  maniage,  gttt  into  poJffpQn  of  a 
ttmfidtrtLhh  perfonal  ^att  in  a  prvvaU  monntr  ufcn  tbt  death  of  htr  fathtr^  and  conceali  it  from  the 
^fiand^  tfju/alteiwards  hj  vfiit  dijpofn  of  it  to  cbtritiesf  yet  decreed  that  what  was  fo  concealed  iioqa  Ulf 
bu&and  fiiaU  not  be  made  jgood  to  him  fo  at  to  difappmnt  the  charitle««     M3«  Tab.  S>  C. 

8.  It  beine  agreed  between  the  parties  before  the  marriage,  that 
the  hufband  jootdd  have  onlyfo  much  of  the  v/jfi^s  ejiate,  and  thatjhe 
fiwddhave  liberty  to  difpofe  of  all  the  eftate  bejidesy  nvhichjbefhould  be 
intitled  to  by  her  loft  will  in  writing,  isfc.  it  was  refolved,  that 
5000  L  which  fdl  to  her  after  marriage  by  the  death  of  her 
brother,  ihould  not  go  to  her  huiband  or  his  executors,  but  that 
the  wife  fliould  have  the  power  of  difpofing  thereof,  though  at  the 
time  of  the  articles  fhe  had  not  any  right  or  intercft  therein,  and 
although  at  that  time  fhe  could  not  grant  or  releafe  the  fame  \  for 
this  being  a  covenant  (hall  enure  according  to  the  intent  of  the  par^^ 
ties,  and  extend  to  a  right  infuturo,  where  it  is  the  apparent  intent 
of  the  parties  that  the  hulband  ihould  have  jio  more  than  the  fum 
exprefsly  mentioned,  whatever  happened ;  by  Ld»  C*  Cowper* 
MS.  Rep.  Hill.  I  Geo,  Petts  [alias  Potts]  v.  Lee. 

9*  The  feme  by  fuch  power  confented  to  by  the  hufband  be^ 
forehand,  conveyed  her  real  eftate  to  truftees,  and  affigned  all  her 
bends  and  mortgages  to  herfeparate  ufej  but  after  the  marriage  ^^ 
permitted  her  hufband  con/lantly  to  receive  the  inter efl  without  any  cofi^ 
plaint  to  either  debtors  or  truftees,  and  about  10  years  after  the 
marriage  the  huft)and  died.  Ld.  C»  Macclesfield  decreed  the  exe^ 
cucors  of  the  hufl)and  to  make  good  any  part  of  the  principal 
money  due  on  any  of  the  fecurities,  with  intereft,  nom  his 
death  \  but  as  to  the  intereft  received  by  him  during  the  cover<» 
ture,  as  it  was  againfi  common  right  for  the  wife  to  have  afeparate 
property  from  hinj,  (they  being  in  law  but  as  one  perfon)  fo  all 
reafonabU  intendments  and  prefumptions  are  to  be  admitted  againfi  £  13a  } 
the  wife  in  this  cafe,  and  fhe  not  having  in  fo  long  a  time  made 
any  complaint,  her  confentfhall  be  intended  and  bo  confider^^  as  a 
ftp,  and  that  any  other  conftruflion  might  have  put  him  uftder 
great  bardihips.  %  Wms.'s  Rep,  8a,  pi.  i8.  Mich.  1722.  Powell 
T.  Hankey  &  Cox. 

10.  The  wife  having  referved  power  pver  her  own  eftate,  and 
▼cfted  the  fame  in  truftees,  confented  to  fell  10  L  a  year,  part  of  her 
land  of  inheritance  for  200  /.  which  the  hufband  having  received,  he 
therewith  founded  a  charity  for  poor  widows,  and  gave  a  bond  for 
fi  t$  the  wifts  truftees,  fo  be  paid  to  them  within  3  months  after  the  de* 
eeafs^  for  the  benefit  of  her  executors*  Ld.  C.  Macclesfield  held  that 
this  ihould  bind  the  wife,^  and  was  a  waiving  the  intereft  of  the 
aool.  for  her  life,  and  if  (he  would  avoid  this  bond  ihe  muft 
prore  fome  fraud  in  gaining  her  acceptance  thereof  \  that  this 
Wing  hor  feptntc  eitate^^  ^u^  prima  facie  be  hoM  upon  as  a 

L  4  feftK 
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femefoU^  and  that  it  was  as  if  a  feme  fole  had  accepted  fuch  bond 

which  would  have  bound  her ;  befides  it  might  well  be  fuppofed 

that  fhe  contributed  to  this  charity,  it  being  to  heir  own  fcx. 

2  Wms/s  Rep.  82.  85.  pi.  18.  Mich.  1722.  Powell  v.  Hankey 

&Cox. 

ifjfi  where       U.  A  bond  given  hj  a  feme-covert  (hwng  a  feparate  eftatcj 

b^^%'^J  upon  her  borrowing  money,  was  infilled  to  be  merely  void  ;  (o 

gave  fJoerai  that  after  fix  years  it  amounts  to  no  more  than  a  loan  of  fo  much, 

fpecific  and     and  that  a  demand  then  of  it  is  barred  by  the  ftatute  of  limita*^ 

''tr  afd'     ^^^^  »  ^"^  ^^^  mafter  of  the  rolls  agreed  that  the  bond  was  void^ 

wdeA.and  but  he  faid,  that  in  this  cafe  (flic  being  dead,    and  a  J)iU  being 

B.extcutwiy  brought  againft  her  executors  and  her  hulband)  all  heryj^r/iftf 

w!fcri!pVtfA  ^J^^^^  '^'^  ^  ^^nft  ^J^'^*^  fi^  payment  of  debts ^  and  a  truft  is  not 
Atfw^^rf^^/-, within  the  ftatute  of  limits^tions.  2  Wms/s  Rep.  144.  Trin, 
fijTedb'm-      172Q.  Norton  V.  Turvil, 

fiifofjome         '    -^ 

tfhtr  mwt^.  The  mafter  of  the  roUi  faid,  it  Teemed  as  if  the  plainti/f  ought  to  be  at  liberty  to  pio- 
lecate  all,  m  order  to  be  paid  out  of  the  fep4rate  cftate  left  by  her  \  to  which  purpofe  fuch  part  thereof 
as  is  undifpofed  by  the  will  oaght  to  be  firft  applkd,  >nd  if  not  fufficient,  then  the  creators' Ihould  b6 
paid  out  of  the  money-legacies;  and  if  thofe  are  not  fufficient,  all  the  fpecific  legacies  ou^  to  con^ 
tribute  in  proportion*    2  Wms/s  Rep.  145.  Norton  v.  Tisrvill. 

MS.  Rep.  12.  A.  by  will  gives  2  Ugacus  to  his  daughter  B.  of  ^00 L  eady  on^ 

HalfciV.^'  ?f^hemfor  her  file  and  feparate  ufty  flie  being  married  without  a  fet- 
Badham.'      tlemcnt.  Decree  for  placing  out  the  money  for  her  benefit.    Th^ 
Kufband)  upon  petition  to  Ld.  C.  Macclesfield,  obtained  an  order 
for  one  500 1.  and  the  other  500 1.  by  confent  to  be  laid  out  fot 
•  the  feparate  ufe  of  the  wife.     The  hufbapd  and  wifcj  (he  being 

19,  join  in  an  qffSgnment  of  the  Iqft  ^ooh  tQ  fecure  a  debt  to  H. 
the  plaintiffs  and  the  hu/band  becomes  bankrupt.  H.  brought  a  bill 
againft  the  aflignees  of  bankruptcyj  and  hufband  and  wi£e  ;  and 
Ld.  King  decreed  the  afiigi^ment  good,  and  the  arefidue  to  be  paid 
to  the  affignees.  The  wife  rehears,  &c.  alledging  that  fhe  was 
poor,  and  not  able  to  produce  the  order  of  \A.  Macclesfield. 
Obje£ted,  that  the  aifignment  was  good,  it  being  of  her  feparate 
eftate,  though  under  21  ;  and  that  infants  may  execute  a  power 
by  an  attorney,  &c.  Ld.  Chancellor,  as  to  that  obje£bion  that  the 
order  was  voluntary,  and  did  not  bind  creditors,  faid  that  is  a 
hard  cenfure  on  the  proceedings  of  the  court,  and  fuch  fettle* 
ments  are  ufual  pra£):ice,  and  this  here  is  according  to  the  will* 
Where  the  hufband  makes  a  voluntary  proviftonfor  the  wife^  to  take 
place  after  his  deaths  it  has  been  adjudged  fraudulent  \  but  here  it 
is  fet  apart  immediately;  As  to  the  aflignment  itfelf,  he  admitted 
that  if  feme  had  been  fole  it  had  not  been  good,  but  void  \  but 
the  cafe  is  ftronger,  becaufe  fher  was  a  feme-covert.  And  though 
in  cafes  of  meer  powers  or  authorities  infants  may  execute^  be- 
caufe nothing  moves  from  them^  yet  this  is  an  intereft,  and  can 
[  133  3  no  more  be  departed  with  in  equity  by  an  infant,  than  by  an  in- 
fant's aflignment  of  a  legal  eftate  at  law.     Decree  varied, 

13.  A  woman  having  lands  and  a  perfonal  eftate^  before  mar* 
riage  conveys  all  her  eftate  to  her  feparate  ufe,  to  which  the  ih^ 
baml  was  a  party ;  and  he  covenanted  tbat  he  would  wSinierfero  with 

it. 
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%t>  On  this  eftate  fo  conveyed,  there  was  a  niortgage  fir  QOoA 
«i&^&>  hefcre  the  conveyancers ^  he  verbally  promifed  to  difcbarge* 
Dniing  the  coverture  the  mortgage  was  ajfigned  over^  and  he  cove^ 
namted  thus,  that  I  or  my  vMfeJball  pay  //•  The  hufhand  and  flie 
liyed  with  great  afFeAion  together,  and  he  cpnilantly  receive4  all 
the  profits  of  this  feparate  eftate.  He  died,  having  never  paid  off 
the  mor^ge,  leaviiig  children,  which  he  had  by  a  former  ven- 
ter, fortunes  :  thefe  the  wife  maintained  after  his  decpafe.  The 
'Wife  brings  her  bill  \  ift,  That  the  effefls  of  the  h\)ft)and  (hould 
1>e  applied  to  the  redemption  of  the  mortgage,  adly,  To  have  ac« 
count  of  the  profits  of  her  feparate  eftkte,  received  by  the  barom 
3dl]r,  To  have  an  allowance  for  the  maintenance  of  his  children 
after  his  deceafe.  It  was  decreed,  that  the  huiband's  efie&s 
Ihould  not  be  charged  to  redeem  the  mortgage,  nor  be  account** 
abk  for  the  profits  of  her  feparate  eftate  received  by  him  \  and 
that  the  maintenance  fhould  be  counterbalanced  by  the  in(ereft  of 
their  fortunes.  And  upon  a  rehearing  the  Ld.  C.  faid,  that 
there  is  no  foundation  to  charge  him  with  the  payment  of  the 
Inortgage ;  for*8y  tBeJtatute  of  frauds  it  is  no  charge,  unlefs  redact 
iato  writing :  all  is  at  an  end  when  there  is  an  agreement  in 
mrriting ;  aJl  the  converfatioh  was  only  as  previous  fteps*  This 
is  thp  ultimate  fettl^ment  of  the  whole  aflair  on  mature  confide- 
ratioh  of  every  thing-,  as  between  him  and  the  mortgagee  he 
inight  be  charged,  but  not  by  the  wife.  As  to  the  receipt  if  the  Ji^ 
parate  maintenance,  if  they  lived  tog^her  amicably,  itfball  be  looked  on 
as  done  by  her  fonjerit.  As  to  the  maintenance,  ftie  has  taken  it 
upon  hcrfelf  5  and  it  does  not  appeaf  to  me  but  the  intereft  * 
is  fufficient  for  that  purpofe.  Decree  affirmed.  Sele£t  Cafes  in 
Chan,  in  Ld.  King's  Time,  20,  21.  Trin.  11  Gep.  Ch^iftmas  v« 
Chriftmas. 


|[E.  a.  8)    Pin- Money.     Cafes  relating  thereto. 

|.  X^HERE  (he  hufband,  during  his  cohabitation  with  the 

^y  wife,  makes  her  an  allowance  of  fo  much  a  year  for  her  * 
cxpences,  if  ftie  out  of  heir  own  good  houfewifery  faves  any  thing 
out  of  it,  this  will  be  the  hufband's  eftate,  and  he  (hall  reap  the 
benefit  of  his  wife's  frugality,  becaufe  when  he  agrees  to  allow 
her  a  certain  fum  yearly,  the  end  of  the  agreement  is,  that 
jhe  may  be  provided  with  clothes  and  other  necefiaries,  and 
whatfoever  is  faved  out  of  this  redounds  to  the  hufliand  ;  per 
Ld.  K.  Finch.  Freem.  Rep.  304.  pi.  373.  Trin.  1674.  in  Lady 
TyirelPs  cafe. 

2.  A  term  was  created  on  the  marriage  of  A.  with  B.  for  aw.E^q. 
rafing  200L  a  year  for  pin-money,  and  in  the  fettlement  A.  co-  S*^/** 
Tenanted  for  payment  of  \U    There  was  an  arrear  of  ^e  year  at  Bit'W    * 
A^s  deaths  whion  was  decreed,   becaufe  of  the  covenant  to  be  court  allow. 
charged  on  a  truft-eftate  fettled  for  payment  of  debts,  it  being  ^^^^^ 
in  arrear  for  one  year  only  i  fecus  had  it  been  in  arrear  for  *irt  l£^* 

feveral  tU  whole 
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%iras  proTcd    fcvcral  ycais.     Chan.  Tree.  26.  pL  28.  Trin.  1691.  Offley   r, 

to  be  m  ar-     'r\ijn  ^  ^  4 

xear;  ^d       Offlcy. 

khac  between  huibiod  and  wife,  who  ItTed  well  together,  3  quarters  q/  a  year  ma4e  but  Uttk  differeaca* 
Abr.  £att*  Caiesy  140.  pi.  7.  MUK.  1728»  Countefs  of  Wa^ickv.  iidwards. 

*3.  The  pljtintifPs  relation  (to  whom  he  was  heir)  allowed  the 
wife  pin-money,  which  being  in  arrears  he  gave  her  a  note  to  this 
purpofej  "  I  am  indebted  to  my  wife  100  A  lubicb  became  due  to  bar 
fuch  a  ddyP  After  by  his  ivillhe  makes  provifton  out  of  his  lands  for 
payment  of  all  his  debts ^  and  all  monies  which  he  owed  to  any  perfon  in 
irufifor  his  wife :  and  the  queftion  was,  whether  the  loo  1.  was 
.  to  be  paid  within  this  truft ;  and  my  Ld.  Keeper  decreed  not  i 
for  in  point  of  law  it  was  no  debt,  becaufe  a  man  cannot  be  in* 
debted  to  his  wife,  and  it  was  not  money  due  to  any  in  truft  for 
ten  Hill.  I70I,  between  Cornwall  and  the  Earl  of  Moun- 
TAGUf,  But  quaere  \  for  the  teftator  looked  on  this  as  a  debtf 
^nd  feem^  to  intend  to  provide  for  it  by  his  will.  Abr.  Equ« 
Cafei>  66.  pi.  2. 

4.  Where  the  wife  has  a  feparate  allowance  made  before  mar^ 
riage^  and  buys  jewels  with  the  money  arifing  thereout,  they  will  not 
be  a^ets  liable  to  the  hulband's  debts.  Chan.  Free.  295.  pi.  232. 
Trin.  17 10.  Wilfon  v.  Pack. 

5.  Where  there  is  a  provifion  for  the  wife's  fenarate  ukjor 
chthis,  if  the  htifband  finds  her  clothes ^  this  will  bar  the  wif^s 
claim  \  nor  is  it  material  whether  the  allowance  be  provided  out  of 
the  eftate  which  was  originally  the  hufband's,  or  out  of  what 

•  was  her  own  eftate  ;  for  in  both  cafes  h^r  not  having  demanded  ii 
for  feveral  years  together,  {hall  be  conflrued  a  confentfrom  her  that 
hefbould  receive  it  s  per  Ld.  C.  Macclesfield.  2  Wms.'s  Rep.  82. 
84.  pi.  18.  Mich.  1722.  Powell  v.  Hankey  &  Cox. — And  to  the 
fame  purpofe  his  lordfhip  cites  (Hill.  1712.)  the  cafe  of  Judge 
Pormer  and  the  Bifliop  of  Salifbury. 

6.  Sg  where  50/^  a  year  was  referved  for  clothes  and  private  ex-^ 
pences^  fecured  by  a  term  for  years,  and  i  o  years  after  the  huf- 
band  died,  and  foon  after  the  wife  died,  the  executors  in  equity 
demanded  500L  for  10  years  arrear  of  this  pin-money ;  but  it  ap- 
pearing that  the  bufhand  maintained  her  ^  and  no  proof  that fhe  everde^ 
mandedity  the  claim  was  difallowed*  2  Wms.'8  Rep.  341.  pL  98. 
Hill.  1725.  Thomas  v.  Bennet. 


(£•  3f  9)    Feme   relieved  againft  the  A£ts  of   the 

Baron. 

I,  T  N  affife,  if  a  rtiznfeifed  injure  uxorts  leafes  the  land  7^  ^'fir 
•*  life^  and  after  grants  the  reverfion  to  J,  infee^  and  dies,  and 
after  A  dies^  the  entry  of  the  feme  is  lawful  j  for  there  was  no 
difcontinuance  but  for  the  life  of  B.  for  the  reverfion  in  fee  is  not 
difcontinucd  t^caufc  the  baron  died  before  the  tenant  for  Hfe^  fo  that 

•     '     ,  the 
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iSiie  rtverfion  ivas  nsf  executed  in  his  life^     Br,  Difcont,  dc  Pofielliotl^ 
p\,  15.  cites  28  AC  6. 

2.  3  a  ff,  8.  cap*  28. /'6.  No  fine  i  feoffment  <i  or  other  aB  done  hj  Ktemmtn 
the  bt^band  onfyj   rf  any  lar^^  isfc.  being  the  inheritance  or  freehold  '**'»  ^{  • 
£^  the  nmfcy  during  the  coverture  between  them^  Jballmake  any  difcon*  Jf^j^nj, 
Nuance  thereof^  or  he  prejudicial  to  the  wife  or  her  heirs^  or  tofucb  as  in  right 
asjball  have  rights  titU,  or  interefi  to  the  fame  by  the  death  offuch  ^  ^^*T*'^ 
wfe;  but  that  the  fame  wife  or  her  heirSy  andfuch  other  to  whom  thereof  in. 
fuch  right  fhall  kmfully  appertain  after  her  deathy  may  enter  into  the  fcoffcd  anot 
fame  according  to  tSeir  rights  and  tit /es  therein,  any  fuch  fine,  iffc*  to  **^y'j*j' 

tife  contrary  notwithfiantUng  s  fines  levied  by  the  hufhand  and  wife,  the  feme' 
Vjbereuntofbe  is  party  or  privy ^  only  excepted*  couU  not 

estery  but 
wat  put  to  her  a^oii»  which  wai  called  a  cui  In  vita,  tec,     Litt.  f.  594*  Bat  now  »  s/i  ta/m 

WPhtrr  thtftmt  mjrbtbave  cui  in  vita  at  the  common  UWfJbefiaJI  enter  by  tbe  pupvievf  tf  *  tb'u&atnu  % 
and  where  the  iilue  could  not  have  fur  cui  in  Titu  or  forroedon,  in  fuch  cafe  he  fhall  not  enttt  witbi* 
tfcc  teincdy  of  this  ftatute ;  and  therefore  if  the  baron  has  iflue,  and  aliens,  and  tbe  ftayt  dies,  abl 
5^ue  ihaU  not  f  enter  dlfring  the  life  of  the  baron,  becaufe  at  the  common  law  he  had  no  remedy  tm 
vecover  the  bod  during  the  life  of  the  baron,  and  the  words  of  tbe  a£l  are  according  to  their  right  or 
fide  therein.    RefolTed  8  Rep.  71.  b.  73.  a.  Pafch.  7  Jac.  Greneley's  caie.  ■  Mo.  58.  pi.  164* 

Paich.  6  Elir.  it  was  faid  by  D)er,  npon  the  ftat.  of  3»  H.  8.  cap  a8.  the  words  of  which  are,  that 
95  all  ruaveries  and  d\fc*iiiinua»cei,  and  al'ttnaticnt,  (^c,  fi^all  he  utterly  vcid  and  of  no  efeff  •  hut  tbeg 
*'*  tbejaJfemet,  afttr  the  death  of  their  harotis,  may  inter  ;**  that  thcfe  la(^  words  of  the  ftaCute  hxwt 
usrendniBAt  to  abridge  the  words  precedent  ^  for  if  after  fuch  alienation  tbe  baron  And  feme  are  di« 
vorced,  and  the  baron  dies,  (be  is  put  to  her  writ  of  cui  in  viu  ante  divortiwrn  j  and  yet  th« 
words  (^  the  ftatute  are,  that  <<  fuch  alienation  ihall  be  void  ;**  but  this  ihall  be  intended  to  >*Vf 
away  the  writ  of  cui  in  ▼iu.^--»[I  do  not  obferre  the  words  of  (recoveries  and  alienations  being  void 
and  of  i)o  t^eSt)  in  the  ftatute.l  4  Le.  104.  pi.  210.  in  tbe  time  of  (^  £ljs.  C.  B.   fa}^, 

jK>te  by  Dyer  upon  the  words  ot  ftat.  32  H.  8.  cap.  18.  «  that  a  feoffment  of  the  lands  of  the 
**  wifefltaU  not  be  a  difcontinuance ;  but  that  the  wife  may  enter  after  the  death  of  her  hofband,** 
that  this  is  an  abridgment  of  the  words  precedent ;  for  in  fome  cafes  fuch  a  feoffment  is  a  difcontinu. 
ance ;  at  if,  after  the  feoffment  they  are  divorced^  fhe  cannot  enter,  but  is  put  to  her  w/it  of  tut  ante 
^vertinm* 

If  the  httjhafid  mates  a  fetffmtnt  in  fee  of  the  lands  of  his  wife,  and  after  they  are  divorced  cavfa 
pr^eentraefus,  yet  the  woman  may  enter  within  the  purview  of  that  ftatnte,  and  is  not  driven  to  her 
writ  of  cui  ante  divortium,  as  fhe  was  at  the  common  law  ;  albeit  the  entry  be  by  ffatute  given  to  the 
wife,  and  now  upon  the  matter  fhe  never  was  his  lawful  wife  ;  but  it  fufficeth  fhe  was  his  wife  de  fado 
at  Ch<  time  of  the  alienation,  and  where  her  hufband  dieth  fhe  cannot  be  his  wife  at  the  time  of  the 

entry*     Co.  Litt.  326.  a. 8  Rep.*  73.  a.  in  Greneley's  cafe,  S.  P.    The  feoffment  was  made 

during  the  coverture  between  them,  and  though  the  (latute  fay&  (but  that  the  fame  wife,  tec)  this  ii 
to  be  intended  of  her  who  was  his  wife  at  the  time  of  the  alienation ;  for  when  the  baron  is  dead,  (km 
M  not  then  his  wife,  but  is  called  bis  wife  only  to  defcribe  the  prrfon  that  fhall  enter  j  and  the  flatute 
^oca  not  fay  that  (the  wife  fhall  enter  after  the  death  of  her  baron),  but  fays  grneraily  that  (fhe  fbaU 
enter  according  to  their  right  and  title},  be.  il  in  the  life  of  the  baron  after  divorce  a  vinculo  matrimonii^ 
or  after  his  death.  Mo.  58.  ol.  164.  Pafch.  6  £li2.  fays  that  in  fuch  cafe  fhe  is  put  to  her  writ 

af  coi  ante  dhrortium* 

-f  Co.  Litt.  3a  6.  a.  S.  P. 

3.  Baron  alone  levies  a  fine  of  the  land  (tf  the  feme  with  pro-  Wthopt 
clanution.     The  baron-  dies,    and  5  years  pafs.    The  feme  is  e«r"fhcis 
barred.     Arg.  2  Roll.  Rep.  410.  cites  5  £•  6.  72.  barred  for 

*^*'i  ?«' 
aplnlonem  curiae,  notwithftanding  the  flat,  oi  32  H.  8.  cap.  28.  wliich  does  not  limit  any  time  of 

entry,  ftc.  iut  thii  dues  not  reflrain  the  general  law  made  by  the  ftat.  4  H.  7.  of  fines  with  prxlama. 

tions;  and  the  iUu  jayN*  8.  fpeaks  of  fines  only,  without  proclamations.     D*  72.  b.  pi.  3,  Mich. 

6£.  6.  AnoQ. S.  C.  cited,  andS.  P.  refolved,  8  Rep.  72.  b.  Pafch.  7  Jac.  in  Grene|ey*t  caibk 

^i^-Cp.  Litt.  326.  a.  S.  P. 

4.  Where  the  baron  and  feme  are  joint  purchafors  in  tail^  the  Wo.  28. 
remainder  to  the  feme  infee,  and  the  baron  aliens  by  fine  without  his  ^'IJ^^^""* 
feme,  and  dies.     It  was  held  clearly  by  the  2  chief  jufticcs,  Anon. 's. p. 

'  Stamfonl  and  Dyer  T.  to  be  within  the  ftatute  which  fpeaks  of  ^cid  accord. 

^  alienatio^  '^i^l^t^ 
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the  jttfllcet.  alienation  of  the  inhevitance  or  freehold  of  the  wife.  D.  162.  z^ 
Lilt.  316?'   P^*  4^>  49-  Trin.  4  &  5  P.  &  M.  Wiiigfield  v.  Littleton.    * 

a.  S.  P S  Rep,  72.  a.  Grcnelcy*icafc,  S.  P. 

5.  A  Joint  ejlate  to  the  baron  and  feme  has  always  been  taken 
to  be  within  thcfe  words  (jus  uxoris),  and  yet  it  was  not  only  or 
barely  jus  uxoris.     8  Rep.  72.  a.,  per  cur.  and  fays  that  accord- 
ing to  this  refolution  it  was  adjudged  in  Beaumont's  cAsfi,  and 
that  with  this  agrees  D.  191.  b.  pi.  22.  Mich.  2  &  3  Eliz.  Haw- 
try's  cafe. 
Bead].2»5.        ^.  Baron  and  feme  2Xt  jointly  felfid  in  tailj  remainder  to  the  ba^ 
acccwdinelr!  ^^  in  fee •     They  have  ijfue.     The  baron  levies  a  fine  with  procia-' 
•— D.  351.     fnations.     The  heirs  of  their  bodies  are  barred  by  the  ftatute  of  J2 

si  p  IlII  ^'  ^'  ^^  ^"^^»  ^^^  "°^  ^^^  ^^"^^  *  ^^^  ^^  *^  ^^^  within  it.  And, 
«Rep  7«.    39»  pl-  ^oi«  Mich.  15  &  16  Eliz.  Anon. 

«.  k.  nfolved  that  by  facb  fine,  or  if  the  baron  commits  high  ereafon^  and  dies,  and  the  feme  before 
Rafter  entry  dies,  theKTue  is  barred.  Pal.  in  Keiw.  205.  a.  b.  pi.  7.  Bendloes  feemed  of  opi- 

Bion,  Chat  if  the  feme  had  entered  the  fine  had  been  avoided  j  but  the  other  juftioes  e  contra. 

*fo.  596.  y.  If  a  manfeifed  of  copyhold  land  m  right  of  his  ivife^  furrenders 

I  C  ^d  ^  ^^  ^^  ^  ^f  ^"^^^^  i^fi^  ^^  ^  admitted^  and  the  baron  dies^ 

•jndgcd  by  this  is  no  difcontinuance  to  die  feme  nor  her  heirs,  but  that  flic 

all  the  jup.  may  enter,  and  ihall  not  be  put  to  her  cui  in  vita,  nor  the  heir  ta 

pTdifcon!.  ^w  fur  CUI  in  vita.     4  Rep.  23.  pi.  4.  Pafch.  35.  £liz.B.  R.  Bui* 

^nuance*  lock  V.  Dibley. 

lecaufe  no 

Cvity  WM  made  of  fach  edate^  mr  can  a  warranty  he  annexed  (9  it,  for  the  benefit  whereof  a  difcoii* 
tinaance  is  admitted.  And  the  cafe  of  Foxley  v.  Cosen,  Mich.  31  &  33  Eliz.  Rot.  937.  vat 
cited  to  have  been  adjudged  no  difcontinuance.  And  all  the  juftices  took  it  that  it  is  not  within  the 
letter  nor  equity  of  the  (Utute  of  32  H.  8.  which  gives  entry  to  the  feme  and  her  hein  aga:nA  die 

difcontinuance  of  the  baron. But  Cro.  J.  105.  pi.  44.  Mich.  3  Tac*  B.  R.  in  cafe  of  CoLLiNa 

V.  Cancke,  where  the  queftion  was  upon  a  fpccial  verdi£l,  Walmflcy  J.  held  that  it  was  a  difcoa- 
tinoance,  notwithftandiog  the  cafe  in  4  Rep.  23.  a.  No  judgroeot  was  ^ven  here>  but  they  pleaded 
denovot 

At  no  one  8,  By  the  words  f/ifci  other  id  nvhomjuch  right  Jhall  appertain  af^ 

7ut  ttat^if   '^  ^^^  death)  the  entry  of  him  in  the  rcverfion  or  remainder  is  * 
the  wife       prcferved.     Co.  Litt.  3-26.  a. 

feoters  firily 

it  Atall  benefit  thofe  10  remainder  alfo,  though  the  ftatute  Aould  be  thought  to  be  made  only  fv  dw 
good  of  the  wives  diredly  ;  fo  clearly  hete  the  words  give  entry  as  well  to  others  as  to  the  «rives  and 
their  hdrt  \  per  Hobart  Ch.  J.  but  laid  he  was  of  opinion,  that  if  a  wife  bring  feifcd  in  fee  after  fnch 
aiieoation  of  the  hulband,  ibould  die  without  heir,  that  the  ^d.  by  *  efcheat  &ould  not  be  within  cb« 
tcmedy  of  this  ftatute.     Hob.  261. 

*  Hob.  143.  Hobart  Ch.  J.  call«  the  entry  of  Id.  by  efcheat  an  irregular  entry,  and  (ayi  the  can* 
inon  law  will  not  extend  to  irregular  entries  that  were  given  by  Special  ftatute,  difiering  from  the  rca* 
^ns  of  the  common  law. 

SRep.7»,b.  p.  Where  the  hufband  and  wife  zx^  jointly  feifei  to  them  and 
in's  cafe^  their  heirs,  of  an  eftatc  made  during  coverture,  and  the  hufband 
S.  P.  re-  makes  ^feoffment  in  fee  and  dies,  the  wife  may  enter  by  this  fta- 
Td^iL^'  tutc.  And  fo  it  is  if  the  feoffment  be  made  by  the  hufband 
fuffers  a  ^^^  Wife,  thougH  the  words  of  the  flatute  are  fly  the  hujhand 
common  re    wlyy  for  in  fubftance  this  is  the  a£):  of  the  hufband  only.    Co^ 

eoveryand     i;^^^    2^%6.  Z. 

di«s  without  •' 

ilTuc,  the  feme  ia  barred,  ajid  cannot  enter  by  force  of  chii  ftatvte«««»-Co«  Lttt.  326.  a.  S.  P. 

I  a  10.  If 
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lO*  If  the  hnfband  cztitcs  precipe  quod  reddat  upon  a  faint  title  to 
be  brought  againft  him  and  his  wife,  TJ^fuffers  a  recovery  without 
any  voucher j  and  execution  to  be  had  againft  him  and  his  wife^  yet 
this  16  holpen  by  the  ftatute )  for  this  by  conftrudion  is  the  a£i 
of  the  huiband,  and  the  words  of  the  ftatute  be  made,  fuffered 
or  done.     Co.  Litt.  326.  a. 

11.  The  hujband  is  tenant  in  tail,  the  remainder  to  the  wife  in 
iail*  The  hufifand  makes  a  feoffment  in  fee.  By  this  the  hufband 
by  the  common  law  did  not  only  difcontinue  his  own  eftate  tail, 
but  his  wife's  remainder ;  but  at  this  day  after  the  death  of  the 
hufband  without  ifiue^  the  wife  may  enter  by  the  faid  a£l  of  32 
H.  8.  Co.  Litt.  326.  a. 

12.  B.  and  his  wife  being  fe^ed  infpecial  tail,  remainder  to'B.  in  ^  'm^-  68  r* 
fee,  jB.  a/one  levied  a  fine  to  Ed.  6.  in  fee,  which  eftate  came  to  fjj/j^i/*^ 
the  earl  of  H.  in  fee.     B.  having  iflue,  died^  his  wife  entered^  bound  by 
the  earl  of  H.  confirmed  the  eftate  in  the  wife,  habendum  to  her  **»»«  *^ 
Md  the  heirs  of  the  body  of  her  and  her  huftand-     And  it  was  ^^**.'^^ 
ruled  that  the  confirmation  wrought  nothing,  becaufe  fhe  had  as  tkough'the 
great  an  eftate  before.     And  alfothe  ifTues  could  not  be  made  in*  ^'«*s  of 
heritable  which  were  before  barred  by  their  father's  fine,  and  the  /JJ^^*?,^ 
eftate  tail,  as  againft  them,  lawfully  given  to  another.  And  it  was  whnuance 
fiutherrefolved  by  way  of  admittance,  that  if  the  remainder  in  fee  ^f^fi^^J 
had  not  been  to  B.  himfelf,  but  to  a  f  ranger,  the  entry  of  the  wife  '^^^"^^ 
had  reftored  that  remainder  to  the  ftranger,  and  had  left  nothing  lands  in  thU 
in  the  cognifee,  but  a  mere  pofEbility ;  fo  flic  *  hath  the  tail  not  "^*  **^  *« 
only  to  herfelf,  but  to  the  benefit  of  other  eftates  growing  out  of  Jvtchaid  and 
one  root  with  his.     And  ^et  during  the  life  of  B.  the  intail  had  inheritance 
been  barred,  and  all  had  teen  in  the  cognifee,  and  the  wife  had  ^  ^  ^"^ 
had  nothing  but  a  poifibility  vice  verfa.     Hob.  257.  Hobart  Ch.  J.  y,-^^'.  J'^ 
cites  9  Rep.  140.  [138.  b.  &c.  Fafch.  10  Jac.  in  the  court  of  becaufe  it 
,wardsj  Beaumont's  cafe.  fidai*h^w** 

to  fuppiels  a  wrong,  and  to  give  the  party  wronged  a  fpeedy  remedy,  and  that  it  was  in  equal  mifcfajef* 
it  wjt  adjudged  to  be  within  this  ftatute. 

13.  Twifden  faid  he  had  a  cafe  from  my  lord  Kelinge,  where  t  s.  P-  by 
a  feme  covert  infant  /evied  a  fine,  and,  her  friends  got  a  writ  of  er-  y^^^^  ,3  .{* 
ror  in  the  huft>and'8  and  her  name.     That  the  court  would  notfuf  Hill.  13  & 

fir  the  hujhofdto  releafe,  but  Hale  faid  he  (jould  not  fee  how  that  ^  ^^\  *• , 
could  be  avoided;  but  he  had  known  that  in  fuch  cafe  the  court  caVcof  Free- 
would  not  permit  the  huiband  to  f  dlfavow  the  guardian  which  they  man  v.  Bod* 
admitud  for  the  wife.     Vent.  209.  Pa£ch,'a4  Car.  a.  B.  R.  .in  ^"^oj^^"' 
Lady  Prettyman'3  cafe* 

14.  A  feme  covert  was  a  midwife,  by  which  ihe  got  a  great 
deal  of  money,  and  alfo  bought  and  fold  goods  as  a  feme  fole  mer- 
chanty  and  put  outfeveralfutns  M  inter eji  in  truftees  names,  the  huf 
hand  having  agreed  by  articles,  that  as  fhe  got  it  fhe  might  difpofe  of  it 
atpleafure,  allowing  him  a  maintenance,  which  die  always  did,  and 
flie  had  no  maintenance  from  him  for  1 8  years,  but  maintained 
iim^  herfelf,  and  four  children  all  the  time,  and  portioned  out  two 
daughters,  and  paid  her  hufbanJPs  debts,  and  fo  dif charged  him  out  of 

friforu    Afterwards  he  affigned  all  his  real  fecuriues  of  land  and 

money. 


inohey^  and  all  hisperfonal  eftate  to  his  daughters  huibands^  an^ 
inad6  them  his  attomies  to  fue  for,  &c;  the  fame,  and  the  tru{^ 
tees  ihonld  ftand  intruded  for  die  huibands  iit.  equal  moieties^ 
but  to  allow  the  hufband  and  wife  20 1.  per  anm  On  a  bill  bf 
the  fons4n-law  againft  the  truftees  and  theif  father  and  mother, 
it  was  by  confen^of  all  parties  decreed  that  thA  faid  eftate  (hould 
be  divided  into  moieties,  one  to  the  plaintifis,  and  one  to  the 
mother,  or  to  whom  fhe  flioold  apppint,  and  that  the  plaintiffs 
and  the  mother  ihouid  pay  her  huiband  20 1,  a  year  for  his  life  ; 
and  that  fo  much  of  the  alBgnmeht  as  gives  the  plaintiffs  all  the 
eftate  of  the  father  ahd  mother  be  difcharged,  and  that  the  mother 
keep  and,difpofe  of ,  what  {he  has  by  virtue  of  this  decree  or  other* 
wife,  atid  What  fhe  (hall  after  acquire  by  her  induftry,  either  by 
'  gift,  ot  by  her  will  without  any  controul  of  the  plaintiffs  or  hef 
bufband,  as  a  feme  fole  may  do.  Fin.  Rep.  56*  Hill.  25  Car.  2« 
Ward  V.  Summer,  and  Davis- and  al'. 

15,  Feme  joins  in  a  mortgage  with  her  ^baron,  and  levies  a  ^m 
•  to  bar  dower  i  in  confideration  whereof,  the  hMron  agrees  that  the 

mjife  JhaU  have  the  redemptun.  The  hufband  Mortgagee  the  eftate 
twice  more.  The  court,  thought  this  agreement  fraudulent  as 
againft  the  fubfequent  mortgages,  fo  far  as  to  intide  the  wife  to 
the  whole  redemption ;  decreed  per  North  K.  that  if  the  wife 
furvive  the  hufband,  fhe  fhould  have  her  dower,  and  that  without 
being  obliged  to  bring  her  writ  of  elofoer.  Vcm.  294.  pi.  287. 
Hill.  1684.  Dolin  v.  Coltman. 

16.  Bill  againft  baron  and  feme  as  executors  fir  a  legacy.  The  de- 
fendants anftirer,  and  witnefles  are  examined,  and  publication 
pafled.  Baron  dies^  Per  cur.  here  is  no  abatement^  and  the  wife 
(hall  be  bound  by  the  anfwer  and  depofitions ;  but  in  cafe  of  thd 
vififs  inheritance  it  might  be  otherwife*     2  Vern.  249.  pL  234. 

^C  138  3  Mich.  1 69 1.  Shelbury  v.  Briggs. 

But  where  1 7.  A.  on  marriage  gives  bond  to  leave  his  wife  nvorth  500  /.  or  a 
■.^*"''/*"  third  part  of  his  perfonal  eftate  at  her  eleflion.  A  becomes  bank-- 
XtiSaSlfir  rupt.  Decreed  that  the  wife  come  in  as  a  creditor  on  the  500 1. 
faymtntof^  bond,  arid  what  *  fhould  be  paid  in  refpe£l  thereof,  to  be  put 
iaim  of  mo.  ^^^  ^^  intefeft  and  received  by  the  creditors  during  the  life  of 
^frhcJfi  ^^  hufband,  and  if  the  wife  furvived,  then  the  money  to  be 
fiefurvk^ed   paid  to  her.     2  Vern.  662.  pi.  587.  Trin.  17 10.  Holland  v.  Cal* 

hm,undXbt   gfo^j^ 
huibaiui  af- 
ter became  a  bankrupt ;  per  Ld.  Ch.  there  can  be  nothing  (lopped  by  way  of  dividend  out  of  the  bank* 
npt*t  eftate,  to  matinr  tk'u  cwtinitnt  Mt  or  demand  when  it  iMppens.    Mich.  1 718.  Abr.  £^u.  Cafet 
549  55.  Chaiwell  v.  Caflanet. 


(£«  a«  10)  Leafes  made  of  the  Wife's  £(hte«     Good 

or  not. 


7he  con* 
i  opinion 


[.  32  J?.  8.  r  EASES  made  by  him  thai  is  feifed  in  right  of  &e 
moncft  all        ^P'  ^®*  '^^  ^f  ^^heritance^  or  jointly  with  his  Hvtfe  by  fur-^ 

the  jttfticea  cba/e  during  the  coverture  or  before^  JhaU  be  good  and  effeBuaL  Ani 
h  ^tfii'^*  ^^  wifefbaH  havefuch  remedy  for  the  rent  after  the  death  of  her  buf^ 
*        *  13  band 


land  tie  leffor  again/1  thi  leffee^  bis  executors  ahd  ajftgnees^  as  the  huf-  ^^^  the 
ha$ii  Uffir  tmght  have  had.     Provifo  that  all  leaf es  made  of  landy  isfc.  ^j^  ^^ 
svheretif  the  inheritance  is  in  the  nv'tfcy  fball  be  made  by  indenture  in  his  «  letfe  be. 
and  his  wife's  name,  and  (he  to  feal  thefame^  and  the  rent  to  be  ^^^  ^^  ^^ 
rcfenred  to  him  and  his  wife  and  to  the  heirs  of  the  wife.  |   And  ^^^^^'^l 
the  hafifondfhail  not  difchatge  any  of  the  rent  but  only  during  covMure,  (inin^  reac 
unle/s  by  fine  levied  by  both*  ^  aH'^* 

wttdi  the  feme,  when  (hs  it  fole,  receives  the  tent  of  the  temor,  that  this  fliall  not  bind  her  from 
awaHding  the  IcaiOt  unleis  it  was  by  indcntarey  beca^re  her  aHent  was  requifite  to  the  commencement  of 
the  leafe,  which  ought  Co  have  been  by  deed.  D.  91.  b.  in  a  nota  of  the  reporter,  pi.  13.  Mich.  % 
Afar,  in  cafe  of  Tiimey  v,  Sturges. 

There  are  9  things  neceOlrily  to  be  obferved.  ttk.  The  laafe  muft  be  made  by  ^ee/l  irtJetittJ,  and  not 
hy  deed  poll,  or  by  parol.  2dly,  It  muft  be  made  to  hegin  from  the  day  oftbt  making  thereof,  or  from 
'^  maltfig  thereof.  3dly,  If  there  be  an  oid  leafe  in  being,  it  mafi  btjurrtndtred  or  expired,  or  ended 
^^khim  m  ytar  of  the  makimgof  aieafe^  and  the  furrender  muft  be  abfolute,  and  not  conditianaL  4th)y^ 
Thcte  muft  wa  be  a  double  leafe  In  being  at  one  time^  as  if  a  leafe  for  yean  be  made  according  to  the  Aa* 
tate,  be  in  the  feverfion  cannot  eapuife  the  le(&e  and  make  a  leafe  for  life  or  lives  according  to  the 
Aatate,  nor  e  converib  ^  for  the  words  of  the  ftatute  be,  to  make  a  leafe  fgr  3  Hva  erii  years,  (6  that 
one  or  the  odier  may  be  made,  and  not  both.  Sihly,  It  muft  not  exceed  3  TiveSf  or  zi  yean  from  tbw 
nrnkug  of  it,  but  it  may  be  for  a  leAer  term,  or  fewer  lives.  6thly,  It  muft  be  oflandty  tenements  and 
ierednawuntSf  manurable  or  corporeal^  which  are  neceiTary  to  be  letten,  and  ivbereout  a  rent  by  law  ma^ 
karef^t^ti,  ud  not  of  things  that  lie  in  grant,  asadvowfons,  fairs,  markets,  franchifes,  and  tbelike, 
whoeoat  a  rest  cannot  be  rdenred*  ythly,  It  muft  be  of  lands  or  hnemenis,  which  h.ive  moft  commoiUf 
h<eu  Uttem  tofarm^  ot  occupied  by  the  farmers  thereof  by  the /pace  of -zo  years  next  before  the  leafe  madc» 
lb  as  if  it  be  letten  for  1 1  years  at  one  or  feveral  times  within  tbofe  ao  years  it  is  fufficient,  A 
gramt  by  copy  of  eomrt  rcUtn  fee  for  life  or  years,  is  afufficiert  letting  to  farm  within  tbii  ftatute,  for  he 
ic  hmt  a  tenant  at  will  accordmg  to  the  cuftom,  and  fo  it  is  of  a  leafe  at  will  by  the  common  law  j  bis^ 
tbofe  lettings  to  farm  muft  be  made  by  fome  feifed  of  an  eftate  of  inheritance,  an^  not  by  a  guardian 
in  chiiraiiy,  tenant  by  curtefy,  tenant  in  dower  or  the  like.  Sthly,  That  upon  every  fuch  leafs 
fiieic  be  r^emed  yearly,  during  the  fante  leafe,  due  and  payable  to  the  leftbrs  their  heirs  and  fuccef* 
IbffS,  ttc.  fo  much yemrly  farm  or  rent,  or  myre,  as  hath  betn  moft  accuftomly  yielded  or  paid  for  the  kn4| 
&c  vithia  lo  ygars  next  before  fuch  leafe  made,  gthly.  Nor  to  any  Irafe  to  be  made  •without  impeatb- 
woamt  of  tcefie  \  therefore  u  a  leaje  be  made /or  life,  the  remainder  for  life,  &c.  this  is  not  warranted 
ky  the  llarute,  Kecaufe  it  is  difp'unifliabie  of  wafte.  But  if  a  leafe  be  made  to  one  during  three  Ihvis^ 
thie  it  0Dod  ;  for  the  occupant,  if  any  happen,  Ihall  be  pontflied  for  wafte.     Co.  Litt.  44.  a.  b. 

Ejedmenc  of  a  kafe  of  A»  the  huibaod.  Upon  not  guilty  pleaded,  a  Icofe  by  indenture  waa 
fliewn  in  evidence  tothe  jury  in  the  name  of  the  baron  and  feme,  and  ligned  and  fealed  by  the  baroia 
and  feme,  and  Ittttr  of  attorney  by  the  baron  and  fume  to  deliver  it  upon  the  land,  and  he  delivered  it 
imhotb  their  names  \  but  becaufe  the  declaration  in  eje3mtMt  was  of  a  leafe  of  A»  only,  and  not  in  tiie 
viie*s  name,  caccepdon  was  taken  $  and  per  3  J*  the  declaration  ia  good ;  for  the  delivery  by  th« 
attorney  is  a  void  warrant  ai  to  the  wife,  and  io  it  is  the  leafe  of  the  baron  orxly.  But  if  the  leafe 
Ind  been  dtliverti  on  the  land  by  the  baron  alone,  it  had  been  a  good  leafe  for  both,  and  the  dedara- 
tieo  AottU  have  been  accordingly  ;  but  now  it  is  the  leafe  of  the  baron  only,  and  not  voidable,  but 
«m^  againft  the  wife.  Cro.  J.  617.  pi.  i.  Mich.  19  Jac.  B.  R*  Gardiner  v.  Sormjn»~*i~It  ia 
ifccJeafe  of  tbdm  both  daring  the  huiband'a  life.  Cro.  C.  295.  ph  10.  Mich.  5  Car.  B.,  R.  • ,  . .  • 
T«  HopkiiM. 

The  bnibnnd  aAw  maiiSaga  pnrchafei  to  him  and  his  wife  and  their  helrs^  and  after  without  hla, 
frife,  makea  a  iafe  for  fixty  years,  at  more  rant  than  the  feme  had  been  let  for  befo:e,  only  it  waa 
*  Jeafed  befese  in  tnno  parta  and  now  in  one.  Per  3  J.  againft  Hobart  Ch.  J.  the  leale  is  good,  and 
Bot  within  the  proviib,  becaufe  it  is  not  the  fole  inheritance  of  the  wife,  and  the  appointment  thereby  is, 
that  the  refervation  (hall  be  to  them  and  the  neirs  of  the  wife,  which  Is  not  intended  of  a  joint  eftate ;  bus 
thftk'the  refervatJoa  iiouldbeto  both  their  heirs.  Cro.  C.  ai.  pi.  15.  Mich.  1  Car.  C.  B.  Smith 
V.  Trhider. 

«.  The  w^e  nor  her  heirs  JhaU  tiot  have  liberty  by  this  ^  to  avoid  ^*".**"^- 
itny  leafe  to  be  made  of  her  inheritance  by  her  hu/band  and  her  for  2 1  ^-^^  .^"^^ 
ytarj  or  unden,  or  three  Kves,  viheret^n  the  accuflomahle  yearly  rent  in  right  of 
fir  20  years  before  is  referved.  l^i^' ^  V 

ta<db  ttleef  tkemfAtet  fw  tMrlhfes,  and  aAlrWarda  to  the  nfe  of  thi  heUn  4f  the  wife,  frovifo  that  it 
^tM  Ar  krwfki  for  the  iajband  and  wife,  at  any  time  during  their  lives,  to  make  leaf  a  for  z  i  years  or  3 
thm*  Aftcnraidt  the  wifi  being  ctvert,  mad*  a  Uafe  for  a  I  years,  and  it  was  adjudged  a  good  leafe 
apiaft  the  faaibnad,  thoog^  made  when  ibe  was  a  feme  covert  |  and  though  it  was  made  by  her  alone, 
lyicaiteof  «l«pionlb»    Godb.  jayt  pi*  419*  Pafth*  »<  Jm.  B«  &.  Anoa» 

Baron 
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Baron  and  feme  joined  in  a  ]eafe>  bat  vo  rent  vtas  refirved  theraa.  The  qdUlIon  wlis,  if  chiS 
kale  made  by  baron  and  feme.  It  is  not  like  the  cafe  of  fuch  leafe  by  an  infant,  for  the  baron  bad 
power,  and  the  wife  joining  in  the  Irafe  it  is  not  void,  for  flie  may  affirm  the  letfe  by  bringing  a  wrk 
of  waftc,  or  accepting  iealty  ;    and  adjudged  accordingly.     Hutt.  i6»«  HilL  4  Car.  Anon*  .  U 

it  the  leafe  of  the  wife  till  ihe  difa^ree.  Cro.  £1  tzz*  pU9.  Mith.  30  &  31  Elis.  B.  R.  Jackiba 
v»  Mordant* 

Baron  and  3.  If  bcfoTc  the  fctutc  38  H.  8.  thfe  hufband  and  wfi  haA 
^anmtjia^  wtoifc  a  parol  leafe  rendering  rent  to  them,  and  the  hufband  died, 
leafe  refers,  and  the  ivife  when  fole  accepted  the  rent ;  this  {hall  not  bind  her 
htgrentfVht^  from  avoiding  the  leafe,  unlefs  it  had  been  by  indentore,  bc- 
4hitfeme  *  caufc  her  aflent  was  requifite  to  the  commencement  of  the  leafe^ 
€Mter€iand  nvhich  muji  have'heen  by  deed.  D^  91.  b.  pi.  13.  Mich.  3  Mar. 
^*    '^'>2   fays,  that  this  is  the  common  opinion  of  all  the  juftices  at  this 

mafU*   The 

ifiue  in  tail  brought  a6lion  of  wafte,  and  counted  of  a  leafe  made  by  the  baron  and  ftide*  The  de- 
fendant pleaded,  that  the  baron  and  feme  did  not  demife  ;  iflue  wu  joined  thereopony  and  the  matter 
before  found,  and  adjudged  againft  the  plaintiff,  becaufe  the  feme  had  ele^on  to  agree  or  difagite  to 
the  leafe  \  and  'Oihtn  jbt  difagretd^  it  was  tbt  fame  tb'irg  as  if  it  nt^er  bad  beta  tbe  a9  9/  ber  who  dif* 
agreed.     And.  350,  351.  citea  it  as  the  cafe  of  Thetford  v.  Tbetford. 

And*  220.  pi.  239.  Pafch.  28  Elis.  S.  C.  held  accordingly. ■'  SaT.  109.  pi.  1S5.  S.Cy  ao4 

fhe  court  held  that  this  fhall  never  be  taken  to  be  the  Icaie  of  ihe  feme,  and  this  is  proved  by  her  dif- 
•greement  after  her  baron's  death,  and  '^erefore  judgment  was  given  againft  the  plaintifF.— Le.  192* 
pi.  274.  Mich.  31  ft  32  Elis.  C.  B.  the  S.  C.  but  reports  it  to  bean  aAion  of  debt;  but  Anderfoa 
Ikeld,  that  by  the  wife's  difagreement,  and  her  occupation  of  the  land  aftdr  the  death  of  her  hnflband» 
Bie  bad  made  it  the  leafe  of  the  hufband  only.  ■  '  3  Rep.  27.  b.  %%•  a.  cites  S.  C*  ia  aftjottof 
frafte  refolved  accordingly. 

And.  220.  fays  the  plaintifF  declared  of  a  leafe  by  the  baron  and  feme  by  deed  indented,  bottfae  Jary 
Ibond,  that  notwithftanding  the  demife,  the  baron  continued  pofTeffion  and  died  ;  and  the  lone,  afte^ 
ber  boon's  death,  would  not  permit  the  leiTee  to  enter.  But  that  af^  the  death  he  entered  and  did 
tbe  wafte,  and  the  jury  doubted  \  whereupon  the  court  held  that  the  baron  and  feme  did  not  demifr. 
Sav.  109.  pi.  185.  though  the  plaintiff  coujited  of  a  leafe  by  baron  and  feme,  yet  he  did 


aOedge  it  to  be  by  deed  ;  and  then  the  queftion  was,  if  the  Terdid,  finding  that  it  was  by  deed  indented^ 
liad  fupplied  that  imperfedion.  But  the  opinion  of  tlie  court  was,  that  this  fliaU  never  betaken  to  be 
the  leafe  of  tbe  feme,  becaufe  her  difagreement  after  her  baron *s  de^th  proves  it^  and  for  this  point 
}udgn)ent  was  given  againft  the  plaintiff.  Le.  192.  pi.  274.  S.  C.  it  feemed  dear  to  And^on^ 

that  the  jury  have  found  for  the  defendant,  viz.  non  demiferunt;  for  it  is  now  no  leafe  ab  initio,  be- 
caufe the  plaintiff  has  not  declared  upon  adeed.  ■  4  Le.  50.  pi.  X3i.  S.  C.  de  S.  P.  held  by  Aa- 
derfon  J.  accordingly.— —But  Le.  204.  pi.  283.  in  S.  C  Periam  J.  held,  that  thoogh  the  plaindlT 
declares  generally  of  a  leafe  made  by  the  hufband  and  wife,  yet  the  jury  having  found  that  it  is  by  ia» 
denture,  it  ispurfuant  enough.  ■  3  Rep.  27.  b.  28 «  a»  cites  S.  C.  and  that  the  jury  found  tiMt 

It  was  by  the  deed  indented  ;  but  adjudged  mat  by  the  diiagreement  of  the  ftuae,  in  judgment  of  \am^ 
ft  was  the  leafe  of  the  baron  only. 

But  in  fuch  cafe,  though  the  declaration  in  an  ejefimentdid  not  fet  forth  that  fuch  leafe  was  made 
by  deed ;  yet  upon  a  precedent  of  Pafch.  33.  Eliz.  Mofeley  v.  Gilbert,  where  the  plaintiff  counted 
of  fuch  leafe,  and  did  not  mention  any  deed,  yet  it  was  adjudged  \  and  tiielike  in  anothdr  cafe  of  Diggs 
T.  Withers.     The  plaintiff  in  the  principal  cafe  had  judgment  to  recover.     Cro.  £•  aSi  •  pi.  1 5.  Tria. 

38  Eliz.  B.  R.  Childes  v.  Wefcot. 2  Rep.  60,  61.  Hill.  41  £Us.  t^.  B.  Wilcott's  cafe.  S.  C. 

ndjudged  accordingly.    * 

•[140] 

Cro. E.  216.  4.  Hufband  and  wife  feifed  of  land  in  the  right  of  the  wife» 
•dJuikJM!  the  hu/band  alone  makes  a  leafe  by  word  fir  years ;  afterwards  the 
cordingiy ;  hujband  and  wife  levy  a  finiy  and  after  me  wife  and  hufband  hub 
for  being  j,>.  It  was  *  holden  clearly  by  the  whole  court,  that  the  conuicc^ 
"aJ^oniJi"  fl»o^d  avoid  the  leafe.  Le.  347-  pl-  33^-  Mich.  31  &  3a  EUz. 
it  was  void    B.  R.  Harvey  v.  Thomas. 

agaunft  the 

lone,  and  no  acceptance  could  make  it  good ;  and  as  It  (hall  bfe  void  to  ^  ftoicy  fb  it  Aall  t»  Ac  co» 
nufee.  ■  4  Le.  15.  pi.  54.  S.  C.  &  S.  P*  by  Wray  Ch.  J.  but  Gawdy  e  contra,  bccaolb  the 
conufee  meddles  with  the  landitfelf,  and  an  eftate  in  tbe  bnd  is  conveyed  by  the  hvibaBdy  wbkb  mmc 
but  the  wife  or  her  hein  ihall  avoid ;  and  if  \he  wife^  after  her  baron*s  deathf  accepii  the  scat  npoi^ 
fuch  leafe,  the  leafe  is  thereby  confirmed.  S.  C.  cited  %  Rep.  77*  b.  at  adjudged  ihi«  tha  laalA 

wai  d6teraio«d  by  death  of  the  bttooj  aitd  the  coavfcg  Audi  avoid  it  j  ftr  tbi  bmi  jaiocd  only  te 
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Coofonnlty  and  ncccflity.  -  Roll.  Rep.  402.  A rg.  ^.  C  cited  accordingly,  bccaiife  all  paffed  from 

the  tciae.  Eridgm.  45.  S.  C.  cited  accord;rgiy. ;;  Eulft.  273.   Arg.  cites  S.  C 

But  Gold£b.  13.  pi.  1^.  Pafch.  28  £li2.     Ic  was  ttid  by  Orj.  Sbutdeworth,  Arg.  that  if  the  huftand 
makes  a  Isaie  oif  the  wife *s  land  for  100  years,  the  wife  may  avoid  it  after  his  death,  but  if  after  they 

both  levy  a  fine,  the  leafe  ihaU  be  good  for  ever,  and  ibid.  14.  the  fame  was  agreed  by  Fenner  of  the 

other  fiUc. 

5.  Plaintiff  declared  of  a  leafe  by  baron  and  feme,  znA  Jhenvs  s.  c.  cited 
If  not  to  h(f  by  deed.     It  was  urged,  that  without  a  deed  it  could   ^/"'j!';'^?*' 
not  be  faid  to  be  the  leafe  of  the  feme,  and  cited  PL  C.  436.  and  38  EiVr. 
D.  91.  and  15  E.  4.  8*  but  all  the  juftices  held  it  well  enough  ;  c.  B.  in  cafe 
for  it  may  be  intended  by  deed,  and  yet  no  declaration  there-  ^j^c^ottand 
upon;  and  though  it  be  without  deed,  it  is  well  enough^  at  leaft  in2Rep'.6i. 
Siring  the  life  of  the  haron^  and  it  is  a  leafe  from  them  both  dur-  ^^  HiU.  41 
ing  that  time.     Cro.  £.438-  pi.  53.  Mich,  37  &  38  Eliz.  B.  R.  f^^'^if^^^:, 
Bateman  v.  Allen.  cafe,  s.  c. 

and  upon 
view  «f  the  )udftn«nt  gifcn  in  that  caie,  and  of  another  precedent^  Pafch.  33  Sliz.  between 
MoaSLKY  AKo  GuiLBsaT,  and  of  another  judgment  in  B.  R.  between  Diggs  and  Withers, 
In  all  which  precedents  judgment  was  given  for  the  plaintiff  on  demife  made  by  baron  and  feme,  with- 
o«t  aUegingit  to  be  by  deed,  upon  the  Vtew  oi  which  precedents,  judgment  was  given  for  die  plaintiiF, 
in  die  ca£B  of  CbUd  v.  Wiftott,  alias  WiicottV  cafe. 

tf.  Tlie  baron  was  feifed  of  lands  for  the  Hit:  of  the  feme  in 
nght  of  the  fcmcy  the  rcycrfipn  in  fc^  to  the  baron*  A  kafe  for 
ye^rs  mtbout  writing  by  baron  and  feme  of  thefe  lands  is  void 
againft  the  feme.  Cro.  £.  ^56.  pi  20.  Hill.  41  Eliz.  B..R. 
Walfal  V.  Heath. 

7.  A  nuaman  file  takes  a  confiderathm  for  making  a  leafe  for  21   Theplamilft 
je^'^riy  and  then  marries^  and  fhe  and.  her  hufband  made  tne  pro-  ^cldtwote. 
aiifed  leafe.     Before  the  21   years  end,  the  lejee  fur  renders^  and  ^tT/bufbLd 
takes  a  new  leafe  ior  21  years  more.     The  hufband  dies  ;  the  wife  end  ivife', 
oofts  the  leilee,  who  fues  in  chancery  to  have  the  firft  leafe  con-  ■"<*  furren- 
ttnued  for  the  remainder  of  the  firft  2 1  years,  and  not  remedied  trjLtrlnon 
here,   the  furrender  being  voluntary.      Gary's   Rep.  29.    cites  thai  the huf- 
44  £Iiz.  ***"^  ^^^ 

^^  Vfiftjhould 

make  al*af€of  me  tf  thtm  for  three  Vvotu    .The  huftani  died  ;  ti^c  wife  be'og  bftt  tenant  for  life,  and 
iii  by  the  ftacute  would  have  avoided  the  leafe  for  three  lives,  but  the  court  thought  good  it  fhouJd  be 

holpen  in  etjuity.     Mich.  1.3  Car.  Toth.  155.  Ireland  v.  Pavy 364  37  Eliz.  Domery  v. 

Wetloa,  S.  P.  ibid.  .  _ 

8.  In  ejeHment,     Leafe  was  made  by  baron  of  land'Cl;umed  in  Hob.  y  pi. 
right  of  his  wife.     The  baron  died  before  the  aSllon  brought.     It  ^^'jo^'^alf  ^* 
was  therefore  iniifted,  that  the  leafe  (the  wife  not  joining)  was  s'c.  that' 
Toid,  and  determined  by  his  death,  and  that  defendant  cannot  be  ^^  baron 
faid  to  keep  him  out  of  pofleffion,  and  that  now  Uic  leil'ep  has  no  ^^^^^f.^^"^ 
caufe  to  have  an  hab.  fic.  poiT.  but  the  court  held,  that  fince  the  the  judg. 

feme  did  not  enter  after  the  barorCs  deaths  the  leafe  is  qot  determinedy  n»«"^  ^^^t 
but  voidable  only.  Cro.  J.  332.  pi.  14.  Mich,  ii  Jac.  B.  r.  **<J**^«i*«* 
Jordan  v.  Wikes. 

9.  Htf/band*and  'wife  (in  the  righicfthe  wife)  and  a  third perfon^ 
werejotntenantj  for  the  life  of  the  wife  and  the  third  per/on.     The 
hufband  and  wife^  by  indenture,  let  the  moiety  for  21  years.     The    . 
«^  died.    The  furviving  jointenant  entered.     All  the  court  held, 
chat  it  was  a  good  leafe,  and  (hould  bind  the  furvivor,  for  it  is  a 

Vol.  IV.  M  leafe 
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Icafe  made  by  licir  till  after  the  coverture  ^Jhc,  or  one  who  claims 
in  privity  of  her,  avoids  it,  which  cannot  be  by  the  other  join- 
tenant,  for  he  is  paramount  the  wife,  and  not  under  her,  and  judg- 
ment accordingly.  Cro.  J.  417.  pi.  6.  Hill.  14  Jac.  B.  R. 
Smalman  v.  Agborow. 

10.  A.  and  M.  are  feifed  of  lands  in  fee  in  the  right  of  M.  the 
wife,  and  by  indent ure^  dated  20tb  Augi*ft^  leafed  the  fame  to  B.  and 
C.  his  ivifcy  and  D.  their  daughter y  habend.  ■  to  them  ut  fupra 
di£tum  eft,  et  eorum  diutius  vivcnti  fucceflive,  from  Mich,  fol- 
lowing, for  their  3  lives,  rendering  yearly,  during  their  3  lives, 
13  s.  4d.  at  2  ufual  feafts,  and  a  heriot  after  the  death  of  every 
of  tliem.  A.  and  M.  his  wife  aftei'  Mich,  made  livery  in  perfon  to 
B.  and  Z>.  his  daughter.  After  A.  died,  and  M-  his  wife  ac- 
cepted the  rent  of  B*  Afterwards  B.  died  feifed,  and  C.  hi* 
wife  entered  and  died.  D.  entered,  and  M.  entered  upon  her. 
Kefolved,  that  this  leafe  made  by  the  huft>and  and  wife  is  good, 
and  fhall  bind  the  wife,  for  the  livery  alone  did  not  make  the  leafty 
hut  the  livery  and  the  deed^  and  it  took  its  operation  by  ioth,  and  the 
livery  in  this  cafe  is  but  the  execution  of  the  deed,  and  is  a  fuffi* 
cient  witnefs  of  their  agreement,  and  all  the  refervations  and  co- 
tenants,  &c.  in  the  deed  are  good,  and  the  ieflees  and  kflbrs  are 
bound  by  them.  Cro.  J.  563.  pi.  11.  Hill.  17  Jac.  B.  R.  Green- 
wood V.  Tyber. 

1 1.  A  widow  being  feifed  ^f  lands  fecretly  took  a  hufband,  and 
concealed  her  marriage^  and  fo  continuing  under  the  notion  of  a 
Vidow,  made  leafes  of  divers  parcels  of  hind,  and  afterwards  the 
marriage  was  made  public,  and  the  hufband  in  equity  fought  to 
avoid  thefe  leafes,  but  was  denied ;  and  it  was  decreed  to  con- 
firm the  leafes  during  the  term^    R.  Si  L«  204* 


(F.  a)     In  wliat  A(Stions  the  Baron  Ihall  be  charged 
during  the  Coverture ;  becaufe  of  the  Feme* 

f  1.  iF  7i  feme  fole  hinds  herfelf  in  an  obligation,  and  takes  hut 
-^  band,  the  baron  iliall  be  chatged  for  this  during  her  life. 
'  20  H.  61  22>  b*] 

[2.  So  If  a  man  entef-s  into  an  ohligatioH^  dnd  atftef  inters  into  re^ 
ligion,thc  abb]^  (hall  be  charged  for  this  during  the  life  of  the  monk. 

20  H.  6;  22.  b.] 

[3-  The  fttne  law  of  a  tr'ef}>afs*  20  H.  6.  22.  b*] 
BrownViii.  4^  If  an  affiort  be  brought  againft  a  widow,  who  is  found 
kiJ^in*f  4  P^^^^y>  ^^^  hf<>^^  jud^nt  martiisy  the  cstpias  fliall  be  awarded 
a  Bttlft?^«o.  againft  her,  and  not  againft  her  hufband.  And  in  this  cafe  of 
s.  c.  ad.  fubfequent  marriage,  the  huiband  not  being  once  named  in  any 
'juSasT*  P*^  ^^  *^  record,  if  xhtjberiff  had  returned  that  flie  now  was 
DoiUe  ▼.'  riiarried,  he  would  have  falfified  all  the  proceedings*  Cro-  J.  32  J.^ 
TolUffc.        pi.  1.  Ttin.  II  jac.  B.  R.  Doily  v.  White. 

Jtf.  ;«  tilt  C9«i>«quer,  S,  C.  adjoriut«r« 

5.  Cafe 
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5.  Cafe  was  brougl^t  againft  baron  and  feme,  for  that  ^t  feme  Sid.  375. 
i^rmitig  herfelf  to  he  file  and  unmarried^  prevailed  upon  the  plaintiff  P^' ''    , 
to  marry  her^  whereby  the  plaintiff  was  much  troubled  in  his  judgment 
mind,  and  put  to  great  charges.    After  verdift  it  was  moved,  that'  «*»»  ftaycd. 
the  feme  cannot,  by  any  contraft  or  agreement,  charge  the  baron,  ""*  ^*.**' 
and  \^  he  is  chargeable  in  this  cafe,  it  muft  be  by  this  contraft  of  s?c.^and' 
her  with  the  plaintiff  *  to  marry  him ;  and  this  marriage  cannot  be  judgment 
without  the  alTent  and  contraft  of  the  plaintiff  himfelf,  and  there»-  **^*^* 
fore  fliall  not  charge  the  baron,  and  of  that  opinion  were  the  couvt, 

and  gave  judgment  accordingly.     Lev.  247.  Mich,  ao  Car.   2k 
B.  R.  Cooper  v.  Witham. 

6.  If  a  woman  gives  a  warrant  of  attorney j  and  then  marries y  you 
may  file  a  bill  and  enter  judgment  againft  both  by  the  praftice  of 
the  court,  ^uled  upon  motion.  Show.  91.  Hill,  i  W.  &  IVL 
Anon. 

7.  If  a  feme  foli  recovers  damages ^  and  then  fharries,  and  the 
Jsddgmeni  is  reverjedy  reftitution  lies  againft  her  and  her  hufband  ; 

per  Holt  Ch.  J.     2  Salkv  587.  pK  i.  Trin.  3  Wt  &  M.  in  B.  R. 
in  cafe  of  the  King  Vv  Leaver. 


(G.^  a)  Iti  what  Adions  the  Baron  fhall  htcbnrged 
after  the  Death  of  the  Feme ;  becaufe  of  the 
Feme^ 

[l.  lY 'A  fimey  lejjte  for  life^  rendering  renty  takes  huftand,  and  Br.t)«bfc^ 

-*  dies,  the  baron  Ihall  be  charged  in  an  a£tion  of  debt,  for  P*-  «8o. 
the  rent  incurred  during  the  coverture,  becaufe  he  took  the  profits  s!  c.  ac^ 
out  of  which  the  rent  ought  to  iflue.     10  H.  6.  i  i.  curia.]  cordingiy.-^ 

Fitxh.  Debt^ 

pi.  3^.  cites  S.  C.  U  S.  P.  by  Bibington. >-P.  N>  B.  121.  (C]  S.  P.  and  cites  S.  C. 

So  wfacte  4  feme  was  tenant  in  dower,  and  flie  Was  to  pay  to  the  hdr  the  third  part  of  the  rent  which 
he  pai4  Ofver,  and  flie  takes  baron,  and  dies,  the  rent  bein^  arrears  debt  lies  by  the  heir  againft  the  ba- 
ron for  this  rent.     Keiw.  125.  pi.  S3,  cafus  incerti  temporis. 

A  If  aft  was  majde  fo  a  wsman  diim  fola  of  a  bcvfi,  wirb  the  appiirtenancet,  rendering  rent  \  fi>e  mar* 
rml  tSe  defendant^  and  dmriag  tbt  eovctture^  thi  rent  b<ing  In  artearf  Jbe  died,  and  the  ledbr  brought  an 
adioa  of  debt  againft  the  hufband  for  this  rent  fo  in  arrear.  It  feemed  that  the  adion  well  lies,  ao. 
CQtdiog  to  .10  H.  6.  1 1,  a.  fed  adjornatur ;  but  afterwards  it  was  adjudged  f<A  the  plaintiff.     Raym^ 

6.  Kill.   12  Car.  2.  B.  R.  Payne  V.  Minihall. Lev.  25.  Pal'ch.  13  Car.  2.  B.  R.  Vane  t» 

Min/haily  S.  C.  adjudged  that  the  baron  here  is  chargeable  in  refpe^b  of  the  perception  of  the  profits  by 
lumlelf,  and  fo  chargeable  after  his  feme*k  death.— Keb.  20.  pi.  57.  Fane  v.  Minlhaw,  S.  C.  held 
accordingly,  per  tot.  cur.  for  during  the  covekturC  he  is  aflignee  in  law,  and  receives  the  profits,  and 
therefore  it  is  but  reafonabJe  that  he  (hould  be  charged.  Ibid.  22.  pi.  63*  S.  C.  4e  S*  P«  agreedl 

clearly,  and  (Mallet  J.  abfentc)  judgment  for  the  piaintiiT. 

If  a  /tafe  of  lands  be  made  toa  femt  folt  for  life,  refervlng  rent,  who  marries,  and  the  rent  is  srrear 
St  the  death  of  the  no'ifey  an  a^ioil  lies  againft  the  hufband }  pet  Powell  J.  Holt's  Rep.  io6.  Pafch* 
7  Ann.  in  cafe  of  Billlnghurft  ▼.  Speermati. 

[2-  If  a  feme  be  indebted  to  another,  and  takes  hiffrandy  and  dies y 
the  baron  fhall  not  be  charged  in  debt  for  this  after  the  death  of 
ihe  feme^  becaufe  thisMras  but  in  ft£tion.  lo  H.  6*  lO.  12.  20 
H.  6. 22.  b.] 

[3.  If  a  feme  kjfee  for  life  takes  baron,  and  dies,  the  baron  (hall  See  tit 
not  be  charged  for'nvajle  during  the  coverture ;  for  he  was  never  Wafte,  (R) 
l^ffce.     Co.  5.  FouAMBE,  contra  1 1  H.  6. 1 1.]      ^  the'not^" 

thcra*  ^ 

•     M  J  [4.  The 
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[44  The  iaron  Jkdll  have  trefpafs  after  the  death  of  the  feme^  fot 
a  trtfpafs  done  upon  the  land  in  leafe  to  the  feme  during  the  covcrttirc. 
10 H.  6.  II.  6.7* 
S.C.  cited  [5.  If  A.  takes  B,  an  executrix  to  wife,  again/l  whom  an  a^ion 
Lttw.  672,  ^j^ifi  ij  after  brought  as  executors,  and  judgment  given  againft  them 
faid  he  had  to  recover  de  bonis  teflatorisy  and  thereupon  a  fieri  facias  iflucs  to 
feen  the  re-  levy  the  debt  aud  damages,  and  the  ilierifF  thereupon  returns  a  de* 
TJft  wid*"  vafiavitf  and  after  the  feme  dies ;  whether  execution  upon  this 
that' no  judgment  may  be  fued  again  ft  the  bafon,  there  not  being  anyjudg^, 
judgment  is  ment  Upon  the  return  of  the  devaftavit  to  recover  de  bonis  propriis, 
s!^!'cited  Mich.  9  Car*  B.  R.  between  Trotman  and  James,  dubitatur. 
jMod.  189,  IntraturTr.  9  Rot.  715.] 

190.  Arg. 

a)id  fayt  the  hufband  is  not  chargeable,  becaafe  the  jndgnxent  is  dot  properly  igsinft  hiiA)'^  he  bong 
joined  only  for  conformity ;  but  if  upon  the  return  of  the  devaftavit  there  had  been  an  award  of  execu- 
tion de  bonis  propriis,  that  would  have  been  a  new  judgment,  and  the  old  one  de  boxrU  teftstoris  ha« 
been  difcharged,  and  then  the  hulband  muft  be  charged  for  the  new  \*Tong  —-Where  devaftavit  is  re- 
tarned  againft  baron  and  feme  executors,  and  judgment  gittn  that  the  plaintitf  recover,  and  tfao  the 
feme  dies,  adjudged  that  the  baron  is  liable  to  eaecotion*  notwithftanding  the  death,  ff  the  wife.  SiJ» 
>37*  P^*  3*  Trin.  19  Car.  2.   B.  R.  Eyres  v*  Coward.  >  .  x  ICeb.238.  pi.  15.  Ayer  v.  Coward, 

S.  C.  adjudged  for  tfic  plaintiff. S.  C.  in  a  MS.  Rep.  of  Ld.  Oh".  J.  Rel^ng, 'reported  thus, 

viz.  judgment  was  obtained  agatnfi  the  dtftndmrt  and  nv\fe  at  executrix,  and  a  devafiatnf  retvrned' 
Ihcy  bring  a  writ  of  error.  The  wife  dies,  and  execution  is  taken  OBt  againft  the  huAand.  It  «<s 
agreed  by  all,  that  by  the  death  of  the  wife  the  writ  of  error  is  abated.  Next  ic  was  fitted,  that  if  00 
devaftavit  had  been  returned,  the  hufband  had  not  been  chdrgeable  after  the  death  of  the  wife ;  bat 
there  being  a  devaftavit  returned,  the  hulband  is  charged  as  for  his  own  debt ;  and  it  vras  £ud  it  hat 
been  refolved,  that  after  a  devaftavit  returned  againft  the  hufband  and  wife,  adion  of  deibt  willlie 
againft  the  hufband.^  MS.  Rep«  Pal'ch.    15  Car.  z.  B.  R.  Ayres  v.  Coward. 

6.  If  a  man  takes  a  feme  feifed  of  land  by  tort  at  the  time  of  the 

efpoufalSf  and  the  fchie  after  the  marriage  occupies  the  land  vnthout 

the  agreement  or  ajfent  of  the  barohy  yet  adion  lies  againft  both,  as 

well  for  the  occupation  before  the  efpoufald,  as  after,  during  the 

life  of  the  wife ;  but  after  her  death  the  a£lion  li«s  not  for  thi9 

occupation  againft  the  baron.     But  if  he^  who  right  hasy  enters  afler 

the  marriage f  and  the  baron  in  the  right  of  his  wife  re^-enters  :  or  if 

the  baron  after  the  marriage,  and  before  any  re-entry  of  him,  that 

right  has,  occupies  the  lands,  and  then  the  feme  dies,  in  this  cafe 

trefpafs  lies  againft  him,  &c.     Kelw»  di.  a.  b.  pi.  i*  Pafch.  20 

H.*7.  B-  R.  Anon. 

TTeit.  184.        7-  Executrix  married  Bj  and  then  A*  a  legatee,  threatening  to 

Smith  y.        f^ie  B#  for  his  legacy,  B.  promifed  payment  in  conftderation  tfff' 

j^^dgedac'  hcarancc.     B.  pleads  tliat  his  wife  was  dead  before  his  ptomife 

cordingiy  •  ^  fuppofed  to  be  made.     Adjudged  that  the  wife  being  dead,  B.  w 

per  tot.  cur.  j^^^  chargeable  \  and  though  it  were  alleged  that  he  had  goods  in 

his  hands,  yet  it  is  not  fliewn  how  he  had  them,  and  he  is  thereby 

liable  to  the  executor  or  adminiftrator  for  them.     Cro.  J.  257.  P^^ 

16.  Mich#  8  Jac.  B.  R.  Smith  v*  Johns. 

8.  One  married  a  feme  with  a  good  perfonal  eftate  ;  flie  died, 

and  left  a  poor  grand-child.     It  was  refolved  the  huft)and  ought 

to  maintain  the  grand-child.     1  Sid;  1 14.  cited  by  Hale  Ch.  B. 

as  7  Car.  Worccfter  city  v.  Gerard. 

Co«kb.  XO-.       9«  Judgment  in  debt  was  had  againfl  a  feme  fole^  who  aflerwards 

S.  c.  and     married^  and  then  the  plaintiff  brought  a  fcire  facias  againft  ihe 

iftf,!^"*  /j/j/ta/ii-  and  wife  to  have  execution ;  and  aftet  a  nihils  tcturncd, 
■*'""*""  judgment 
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judgment  was  againft  them  to  have  execution.     A  year  and  day  s^od.iSe, 
expired  before  any  execution  was  executed.      The  wife  died.     The   ^^g  \}^l 
plaintiff  brought  a  new  fci.  fa.  againji  the  hufband  alone y  to  have  s.C.argued^ 
execution  of  the  faid  judgment.     The  court  held,  that  the  judg-'-'»«t  «4Jor- 
ment  on  the  fci.  fx.  againft  the  hufband  and  wife,  made  the  huf-  fa*7t^at  U 
band  liable  \  and  fo  a  judgmenteiven  in  C.  B.  in  Ireland,  and  was  after- 
af firmed  in  B,  R.  there,  was  affirmed  here,     Cartk  30.  Pafch.  *^«'<^* "»» 
I  W.  &  M.  in  B.  R.  Obrian  v.  Ram.  \Zl^^-L 

S.  C.  cited  by  Holt  Ch.  J.  x  Salk.  ij6.  pi.  7.  Mich.  9  W.  3.  an4  3  Salk.  63.  pi.  2. S.  C. 

c::cd  by  Holt  Ch.  J.  6  Mod.  257*  Mich.  3. Ann.  B.  R. Skinn.  6*03.  pi.  2.  S.  C.  clt:d  by 

Holt  Ch.  J. 

« 

10.  A  man  marries  an  adminiflratrix^  The  plaintiff  obtains  a 
decree  againfi  him  and  his  wife  for  1500/,  &he  dies.  Whether  the 
plaintiff  can  proceed  againft  the  hufband,  without  reviving  againfl 
the  adminiflrator  of  the  wife  ?  It  feems  the  hufband  is  not  bound 
to  anfwer  farther  than  the  value  of  the  ejlaie  which  he  bad  with  his 
ivife.  2  Vern.  195.  pi.  177.  Mich,  1690.  in  cafe  of  Jackfon  v, 
Rawlins. 

II.  Where  there  istl  judgment  againji  feme  foky  and  aftCFwards  Carth.  30, 
VL  fcire  facias y  and  judgment  thereupon,  againji  the  hujbqnd  and  V'  I'afch, 
^tfiffy  aiid  •flie  dies,  the  hufband  is  bound  j  per  Holt  Ch.  J.  ipBin.    ' 
Cumb.  311.  HilL  6  W.  3.  B,  R.  in  cafe  of  Curry  &  Ux'  v.  Obrianv. 
Sjievens.  ^/"i'^r**- 

,  adjudged  ac- 
cordingly in  C.  fi.  and  affirmed  in  B.  R*  in  error.— 3  Mod.  186.  S.  C.  and  judgm^t  affirmed* 
'  Comb.  103.  S.  C.  and  judgment  afSrmsd. 

,     *[I44] 

(IJ*  a)     What  Anions  the  Baron  fliall  have  after  the  ^,,r>_-^ 
Death  ^the  Feme.     Becaufe  of  the  Feme.  ^****  35*^ 


[I 


1 F  a  feme  having  a  rent  for  life  takes  huflband,  ^he  baron  fhajl  See  (H)  pi, 
*   have  an  action  of  debt  for  the  rent  incurred  during  the  co^  '•  S.  C, 
veriurcy  after  the  death  of  the  feme.      10  H.  6.  iz,  1 1.] 

Q2.  If  the  baron  takes  a  feignorefs  to  wife,  he  fhall  have,  after 
the  death  of  the  feme,  ravybment  of  ward,  and  ejeElment  ofward^ 
if  oufted  in  the  life  of  the  femfi^  of  a  ward  fallen  in  the  life  of  the 
feme.     10  H.  6.  11.] 

£3.  &o  he  fhall  have  debt  for  reluf  fallen  in  the  life  of  the  feme. 
10  H.  6.  II.  t,] 

4.  Debt  was  brought  by  Rp  W.  executor  of  the  tejlament  of  Alice  Br.  Tefta- 
his  wifcy  fxecutrix  of  the  tejlament  of  H,  B.  upon  an  obligation  of  10 1.  "?<^'>^  ?*•  9r 
due  to  the  tejlator^  and  the  defendant  was  awarded  to  anfwer,  not-  ^**'    *    ' 
witbflanding  it  was  the  will  or  teflament  of  a  feme  covert.     Br, 

Dette,  pi.  107.  cites  4  H.  6.  31. 

5.  An  adion  of  battery  for  beating  the  wife  was  brought  by  the  Thcaaioa 
hufband  after  her  death.     This,  being  a  perfonal  wrong,  is  dea4  [hrdeath'of 
with  the  perfon,     Yelv.  89.  Trin,  4  Jac.  B.  R.    Higgins  v,  the  wife; 
Pitcher,  py^^r^y 

,  15.    Hlg- 

gins*A  caie,  S.  C— Btownl.  205.  Huggins  v.  Buuhcr,  S«  C.  fcei^s  only  9  tranlUtion  of  Yely. 

M  3  <J.  A  per- 
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6.  A  peifcnal  thing  (as  aft  ion  for  ivork  done  by  the  nvifiy  who 
dies)  will  not  furvive  to  the  baron,  4  Mod.  156.  Mich.  4  W.  & 
M.  in  B.  R.  Buckley  v.  Collier. 
'i^*^V^  7-  Efror  upon  a  judgment  in  C.  B.  in  fcire  facias,  where  a 
\i%l^\^z-ff^^  fi^^  r^'rwi'r^i/  in  C.  B.  and  took,  hujhandy  and  after  xhcj  joined 
cordingly,by  ^«  «  fctre  facias  to  have  executi^ny  and  had  Judgment  in  the  fcire 
^l^c^'l'  ^*^*^^>  ^^^  wife  died,  and  the  hufband  fued  execution,  without 
455.  S?c.  ^^^i"g  out  letters  of  adminiftration  ;  and  ruled,  that  the  judg- 
adjornatur.  ment  in  fcire  facias  attached  a  joint  intereft  in  baron  and  feme, 
*~~  s"c  *  ^^^  ^^  *^^  hufband  died,  it  would  furvive  to  the  wife,  &  e  contra. 
jujju'dgcd.-l  -^  fi^^^  facias  is  an  aSlion,  and  is  in  the  nature  of  an  original^  and  if 
And  though  thcy  had  recovered  in  an  original,  there  could  be  no  queftion  in 
memf^thc  ^^  ^^^^  '  ^^'^  by  the  judgment  in  the  fcire  facias  in  this  cafe  the 
fci,  fa.  docs  ^^^^  vcfts,  and  of  fuch  opinion  was  the  codrt.  Sfcin.  6%z>  pi.  at- 
net  after  tte  Mich.  pW.  3.  B.  R.  Woodvccr  V.  Grcfliam* 

njturtt  yet  h  ' 

ibangei  the  property  of  tbedLh^  and  debt  may  be  brought  on  an  award  of  execution  ;  per  Holt  Ch.  J. 

Slcm.  683.  S.C. S.  C\  cited  bv  HoltCh.  J.  2  Ld.  Raym.  Rep.  1050.  Mich.  3  Ann.  at  the 

bottom.  '  ''  -*  J  r       3  :> 


I  M5  ]  (I.  a)  Where  the  Default  of  the  Baron  is  the  De- 
fault of  the  Feme,  fo  that  the  one  (hall  not  anfwcr 
without  the  other. 


■o 


name 


UID  juris  clamat  againfl  baron  and  feme,  and  the  feme 
was  receiyed'in  default  of  the  baron y  and  pleaded  in  bar  for 
part,  and  confcfTed  for  the  rctt  ready  to  attorn,  and  was  not  per- 
mitted in  the  abfence  of  her  baroa,  but  diilringas  ad  attornaiid' 
awarded.     Br.  Coverture,  pi.  19.  cites  21  E.  3.  i. 

2.  Trefpafs  againjl  baron  and  feme ^  be  came^  and  fbe  not^  he  fliaU 
*  anfwer ;  and'  contra  iffhe  comes  and  he  not^  and  fhe  fhall  not  anftver 
till  he  comes y  (?r  till  he  be  outlawed*     Br.  Refpondcr,  pi.  32.  cites 
2?  AfT.  46. 

S.  p.  for  3.  TrefpaCs  againfl  baron  and  feme ;  at  the  exigent  the  baron 

'  ^dbHh     ^^'^'^>  ^^^  ^^  fa^^  "^^*  ^"^  becaufe  the  fetne  was  mif-named  in 
•Me  ofeo'    ^he  exigent^  therefore  exigent  de  novo  ijfued  againfl  her^  and  idem  dies 
verture,lfut    was  givcu  to  the  barony  and  yet  the  baron  was  compelled  to  an- 
^namlJT^^'^  fwcr  immediately.     Br.  Baron  and  Feme,  pi.  8^7.  cites  39  E. 

Br.  Exi-         3*   18. 
cites  S*  C; 

Debt  againfl  4.  If  the  baron  be.  outlawed,  aifd  gets  charter  of  pardotiy  and 
feme"  ^br9  ^^^H^  fi^^^  faciaSy  it  (hall  not  be  allowed  if  he  docs  not  bring 
iwereati-      iTihis  feme  with  l^im.     Br.  Baron  ar^d  Feme,  pi.  10.  cites  40  E. 

la^vedt  •nd      ^,24, 

eacbcftbem    ^  ^  ^^ 

fued  a  charter  of  far dc a,  and  fued  fcU  fa*  and  found  majnprife;  the  Jbertff  refumed  tarit^  and  tbe 

harcn  appeared^  and  th:  feme  not,  and  the  bdron  alone  would  have  fued  Icire  facias  licut  alias  npon  the 

firR  mainprlfe,  or  fcire  facias  de  novo,  and  new  mainprife,  and  wa^  not  fuffered  without  the  £eine.  Er* 

Baron  and  F^e,  pi.  19.  cites  44  £.  3.  3. 
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fijfOB  tod  feme  vftre  oatfawed,  .and  tke  yrmr  appeared  and  Jhcnvcd  charter  of  pardony  and  it  was  nbt 
allowed}  becaafe  the  baron  did  not  appear,  and  flie  cannot  picrad  without  her  barony  by  which  (he  wa« 
'fofl'cred  CO  gn  ix  Ivge.  Br.  Baron  and  Fedae,  pi.  39.  cites  11  H.  4.  89* ■  ■  Br.  Utla^jary,  pi.  13. 
cites  1 1  H.  4.  99.  S*  P.  [but  it  iieeins  mifpiinted,  and  that  it  ihould  be  89^  belidcsy  there  are  not  fo 
jyjM«esaS99.] 


5.  The  default  of  the  feme  /;/  doiver  againft  baron  and  feme  is  B*"*  Default, 
the  default  of  both,  by  which  the  demandant  recovered  feifin  of  |[*  J'  ^'^'^* 
the  land^  quod  nota.     Br.  Baron  and  Feme,  pi.  12.  cites  41  £•    *  .' 

3-24- 

6.  Detinue  agaitjfi  baren  and  feme  ;  the  haron  rendered  himfelf  at  Br.  Baron 

ibe  exigent y  and  the  feme  not^  and  the  boron  prayed  that  the  plaintiff  ^^^^^^^''^ 
tnay  count  againft  him,  and  was  compelled,  notwithflanding  the  cites  s.c?-- 
default  of  the  ferae,  becaufe  the  proccfs  is  determined  againft  s.  c.  cited 
him,  and  he  counted  of  a  bailment  to  the  feme  when  Jhe  was  file,  and  ^  *38»  ?*• 
therefore  the  baron  ivas  not  compelled  to  anfiver  without  his  feme,  hut 
tuent  quit ;  quod  nota  y  for  the  baron  Jhall  not  have  corporafipain 
Jor  his  feme,  for  he  fhall  not  be  imprifoned  till  the  feme  comes, 
hta  by  fuch  default  the  baron  Jhall  lofe  ijfues*     Br.  Exigent,  pi.  52. 
cites  43  E,  3.  18. 

7.  And  fo  it  was  in  pracipe  quod  reddat ;  grand  cape  Jhall  ijfue  '" « frgedpe 
forjucb  default  of  the  feme.     Br.  Exigent,  pi.  52.  cites  43    E.  J^j"^^^''^" 

3  •     '  "•  wife,  the 

default  of 
•ne  of  them  is  the  default  of  both  ;  for  one  cannot  anfwer  without  the  other;  it  is  no  inconvenicacy 
to  the  wife,  for  upon  default  after  defauJt  of  thehulband  fhe  may  be  received  to  defend  her  right.  Jenk. 
27.  in  pi.  50.  cites  26  H.  6.  Default  4. 

Is  ^r'lt  of  •land  againft  haron  and  feme,  he  made  dffauUy  nnJt'Jbe  /aid  that  Jbe  was  filty  and  mt  C9* 
^}€rt,  axd^oas  ready  to  anftvery  but  the  court  would  not  receive  her,  but  a^varded grand  capty  and  at 
tiK  icturn  tliocof,  if  the  baron  did  not  come^  ihe  fhould  have  her  plea.  Thel«  Dig.  119.  lib.  1 1,  cap, 
«•  f.  3.  cites  Pafch.  6  E.  3.  249. 

8-  Trefpafs  againft  baron  and  feme;  at  the  exigent  \!ciz  Jheriff    [1463 
returned  that  he  had  taken  them,  and  the  baron  came  in  Wflfdy  and 
the  feme  not,  and  the  baron  was  compelled  to  anfwer  without  his 
feme,  and  pleaded  not  guilty  ;  quod  nota  ;  contrary  in  debt.     Br. 
Baron  and  Feme,  pi.  18.  cites  44  E.  3.  i. 

9.  Debt  againf  baron  and  feme y  the  baron .  rendered  hinifidf  and  If  fwjie  co- 
the  feme  was  returned  waived^  by  which  the  baron  went  quit  by  J*"  '"**  *\^' 
judgment,  and  was  not  compelled  to  anfwer.     Br.  Refponder,  pi.  others*,  arc 

40.    ekes  I  J  H.  4.  56.  defendants, 

as  executors 
or  adi&iniftrators,  and  /he  pomes  without  her  baron,  fhc  ihall  not  be  compelled  to  anfwer  without  her 
baron,  notwithdandinK  the  ftatute.     Br.  Refponder,  pi.  10.  cicps  S.  C»  Fityh.  j^efponder,  p)« 

J7*  ctttsS,  Cf 

10.  In  debtor  trefpafs  againft  baron  and  feme,  nor  in  any  per-  Le.  138.pl, 
final  aBiony  if  the  baron  appears  and  the  feme  not,  or  via  verfa  ij^«^  - 
the  one  Jhall  not  finfwer  without  the  other ,  biit  if  the  feme  be  waiv*  Entriet  187, 
edf  the  oaron  i}iall  go  fme  die ;  by  ail  the  juftices.     Br.  Baron  where  debt 
and  Feme,  pi.  8e   cites  4  H,  6,  25.  &  44  E-   3*   ??  accords  ^"nnfe*"^ 

i'lglf*  hulband  and 

wife,  and  r 
pfocefs  continued  until  the  exigent ;  the  huiband  rendetcd  himfelf,  and  the  wife  was  waived,,  ancj  judg-> 
ment  given,  i^oia  videbatur  jufticiariis  hie  that  the  hqftand  gbftme  pn^fata  oxore  fua  refpqode^-e  non 
^•it,  Sc  ratiofii  dinibnnm  fitipfun)  ia  cufia  hie,  chid  in  fadem  lo^uc^a  rcfponjiprB  noi>  potuit,  ulte- 
|i<if  dcciocri,  ideo  eat  ii^de  Qjic  die*  / 

M  4  II.  Fem^ 


4* 


14^  *  ©flton  anu  jTem 

Br.  Cownc,       1 1,  Feme  covert  fliall  anfwcr  to  y^/^wj?  without  her  baron  ;  per 
S.c!&s.l\  J^^t^^cton;  and  fo  they  are  not  one  perfon  in  law  to  all  intents* 
Br.  Baron  and  Feme,  pK  49*  cites  i5E,  4.  i. 

12.  The  w//>V  anfwer  was  admitted  without  the  huJban^Sy  he 
pretending  to  plead  to  the  jurifdiclion  of  the  court.  Toth.  74^ 
cites  4  Jac.  Trentham  v.  Kinnerfley  &  Ux, 

I  J.  An  attachment  ngainfi  tl^e  wife  alone^  and  not  tlie  hufband  ^ 
for  mat  flic  would  not  anfwer  the  bill,  Toth.  77.  cites  Mich,  4 
Jac.  Keies  v.  Macher. 

14.  Upon  a  latitat  againft  the  hufl>and'and  wife,  a  cepi  coi-pus 
was  returned  for  the  wife  \  but  non  eft  inventus  for  the  hulband. 
Rcfolvcd,  that  nothing  could  be  done  in  this  cafe,  unlcfs  there 

.  were  bail  put  in  by  the  -hufl^and  ;  for  a  woman  v/ithout  her  huf-^ 
band  cannot  be  fued,  nor'put  in  bail,  and  therefore,  becaufe  the 
plaintiff  could  not  declare,  the  wife  was  difchargcd,  Cro.  J.  445- 
pi.  2.  Mich.  15  Jac.  B.  R.  Anon. 

15.  In  an  information  for  recufancy  of  the  feme^  it  was  faid  that 
the  feme  cannot  join  iffue  without  the  baron ;  for  in  42  E.  3.  fhe 
canpot  plead  to  outlawry  without  her  baron  ;  and  in  11  H.  4.  (he 
cannot  plead  pardon  of  the  outlawry  without  her  baron.  Arg. 
quod  fuit  conccffum  per  curiam.  2  Roll.  Rep.  90.  Pafch.  1 7 
Jac.  B.  R.  in  Sir  Geo.  Curfon's  cafe, 

-  1 6.  A  wife  to  anfwer  without  her  hufband^  he  being  beyond Jea^ 

Toth.  75.  cites  11  Car.  Portman  v.  Popham. 

If  the  bill  17-  il^ife^s  anfwer  IS  no  anfwer,  being  made  wrthouf  the  huj^ 

againft  ba-     bajid^s  anfwcr,  and  flo  procefs  in  fuch  cafe  can  be  had  againft  the 

ronand         -^vifc.     Ars^,  2  Chan,  Cafes  1*7^.  Hill.  I  Jac.  2.  in  cafe  of  Ld. 

feme  b€  for  t;    -,       ,    ^  '^  •' 

a  demand       Ward  V.  Ld.  Mcath. 

cut  cf  her 

ff orate  iflstey  and  the  haion  is  beyoKd  fcay  and  not  amenable  b/'thc  procefs  of  the  courtf  )f  /he  be 
fcrved  with  a  fubroenn,  Ld.  Cowper  held  the  'prueeis  regular,  rather  than  there  ihnuld  be  a  fajlore  *%f 
juflice,  and  ihe  muA  appear  and  anfwcr.     %  Vfrn.  613.  pi.   551.  Trin.  1708.   Dubois  ?«   Hole 
&  Ux. 

*[I47]       • 

Giib.  Equ.         is.  "Where  the  feme  refcrvcd  the  power  of  her  own  eftatc,  the 

s  ^C  ^re  hufband  -being  much  in  debt,  and  to  difcbarge  his  goodly  gting  fo 
ported  in  be  taken  in.  execution,  fhe  gave  a  note  to  fay  th^  debt  out  of  her  owi\ 
lotidem  vcr-  feparate  cftate,  *  and  accordingly  the  aftion  was  difchargcd.  On 
«fcub^^4  a  bill  againft  baron  and  feme,  the  baron  could  not  be  met  with 
Equky,  65.  to  be  fcrved'with  a  fubpccnaj  but  the  wife  was  inforced  by 
pi.  s.  s.  c.  attachment  without  him,  he  being  made  a  party  only  for 
k!^"°        conformity.     Ch^q.  Prcc.   128.    pi.   249.  Hill.    1711.    Bell  v. 

.Hyde. 
S<»lcft  Cafe*  19.  Tliough  if  pparaic  anfwer  of  a  feme  covert  ought  regulnrlyi 
in  Ch.m  13  {q  have  an  order  to  warrant  it,  yet  if  it  be  put  in  without  an  or- 
Tt^^^'il?  uer,  but  done  deUberatcly  by  good  advice,  and  flic  fully  apprifcd 
s.  c/but  thereof,  and'  done  at  her  rcqueft,-  ahd  with  cohfent  of  her  huG- 
very.fhatT,  band,  and  the  plaintiff  accepts  of  it,  and  replies  to  it,  and  the  an- 
f"ylrthut  »  ^^^^  bemg  to  toe  feme  covert's  advaiuage,  neither  fhe  in  her  life, 
ftp^vattatf:  nrtrthe  h^^'wd'after  her  death,  or  any  on  her  behalf,  can  afligii 
fwcrputiti  this  Vv'hkh  Was  done  in  her  favour  as  .an  irregularity*,  and  fo 
»»y  tncwifc  ^^^  rcfolvcd  by  Ld.  C.  King,  to  be  regularly  put  in,     2  Wms.*« 
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Rep.  311.  Trin.    1716.  the  Duke  of  Chandois  v.  Talbot  &  aioiie,«dH 

-r-r'  out  order 

^^  ofthecoait 

for  that  pitrpofe,  is  irregolar— The  wife  by  order  of  coart  anfnered  fepantely*  Cafes  in  £^«* 
4z.  JaLd.  Talbot* s  Time,  Mich  1734.  t'cofiev.  Peacock  Se  Ux. 

20.  On  a  motion  to  fupprcfs  the  anfwer  of  the  defendant^  for  »  Wmi-'t 
that  (he  marrying  after  the  billfiledy  and  before' anfwer  put  in^  had  ^^^g.^^ber- 
put  in  her  anfwer  without  her  hufband^    But  Ld,  C.  King  faid,  that  gaven'ny  ▼.' 
marrying  pendente  lite  does  not  abate  the  fuit,  and  though  there  Abcrga^ea. 
is  no  charge  in  the  bill  againft  the  hufband,  or  fubpocna  ferved  ^  3  "f! 
on  him,  yet  he  mufl  join  in  the  anfwer  of  the  wd^for  conformity  i 
for  no  married  woman  can  put  in  an  anfwer  without  her  hufband, 
by  the  rules  of  the  court,  witl^ut  fpecial  leave  of  the  court,  and 
an  order  for  that  purpofe.     MS.  Rep.  Hill.  4  Geo.  2.  in  Cane. 
Abergavenny  v,  Ab^rgayeimy. 


(K.  a)     Arreft,  &c.  of  Feme. 

I.  CTRESPASS  againft  baron  and  feme.     The  baron  was  out" 

^    lawed  by  the  exigent,  and  ii\t  feme  furrendered  herfelf    and 

becaufe  the  feme  ihall  not  anfwer  without  her  baron,  and  he  is 

outlawed,  therefore  Ihe  went  quit.     Br.  Baron  and  Feme,  pi.  10. 

cites  40  E.  3.  34. 

2.  If  feme  covert  makes  aftual  diffeiftn  withforce^  (he  (hall  be 
imprifoned.     Arg.  2  Brownl.  96.  cites  9  H.  4.  7.  b.  8  E.  3.  52. 

-22  E.  2.  Damages  20.  27  H.  6.  Ward  118. 

3.  In  affife  againft  baron  and  feme,  ihe  fhall  be  attached  by  the  Br.  Attach-  * 
goods  of  the  baron  ;  for  (he  is  ameanable  by  the  baron.     Br.  Baron  ?.*"^*"  ^^"^ 
and  Fepie,  pi.  45.  cites  7  H.  6.  9.  by  the  beft  opinion.  citesV.  C. 

4.  The  hufband  appears  and  the  wife  not.     Attachment  went  So  whei« 
againft  them  both.     Gary's  Rep.  92.  cites   19  Eliz.  Monox  v.  *«  *>*"» 
Abel  &  Ux'.  •  ^r:^-^ 

demurred.     Cary*s  Rep.  52.  i  £llz.  Spicer  v.  Paiuoe. 

5.  The  hufband  and  wfe  were  outlawed ;    the  wife  came  in  in  Proccft  in 
nvard  by  procefs^  and  brought  a  charter  of  pardon.     The  coilrt  held  '^^^  againft 
that  (he  fliall  be  difcharged  of  the  imprifonment ;  but  the  charter  feme^con- 
cannotbe  allowed,  becaufe  ftie  cannot  fue  fcire  facias  againft  the  tinucs  till 
plaintiff,  to  make  him  declare  upon  the  original  without  her  huf-  ^^  «»««««» 

11  ii_  J         •  'r  !••        °T  «./.y*  f"^  baron 

band,  and  the  pardon  is  with  condition.     Ita   quod  ipfa  ftaret  appears,  but 
xeAain  curia.     D.  271.  b.  pi.  27.  Hill.  10  Eliz.  Anon.  ^viiinztfuf^ 

frr  tie  wife 
ta  apptar  \  and  it  was  ruled  per  qir.  that  in  this  cafe  Jbc  may  make  attorrejff  to  prevent  being  waived. 
D*  a7i.  b.  marg.  pi.  27.  cites  4.2  Eliz.  C.  B. 

*  When  baron  ao<i  feme  are  taken  on  a  capias  utlagatumf  the  feme  ihall  be  difcharged  j   per  Hb!c. 
Farr.  82.  Mich,  x  Ann.  B.I^.  obiter. 

6.  In  debt  againft  huft>and  and  wife,  exeaitrix  of  her  former  ^^  «38» 
kti/bandy    tim  hufband  appeared  upon  the  exigent^  and  would  have  put  s*r'^ 
Ifi  afuperfedeasforhimfdfalone^  without  appearance  or  fuperfedeas  aAcrthe 
for  the  wife,  and  fo  the  court  at  firft  thought  he  might;  but  upon  jufticwhU 
?  precedent  ihewe^  of  18  Eliz.  in  one  Sommers's  case,  who  jJljf^  .1^ 

^  would 
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faperfedets  would  have  put  in  fuch  fuperfedeas  for  himfelf  alone,  but  was 

^i*h**t^-  not  fufFcvcdfo  to  do,  but  was  compelled  tp  putyi  an  appearance, 

coniing  the  attorney,  and  fuperfedeas  for  his  wife  alfo,  the  court  were  of  tlic 

appearance  fame  Opinion.     Cro.   E.  ii8.  pi.  4.   Mich.  30  &  31  Eliz.  B.  R. 

tLldl--"  Bilford  V.  Fc. 

Lady  Malory's  cafe  was  cited,  where  thehoiband  appeared;  and  put  in  fuperCedeaa  for  himlelf  only  ;  but 
jt  was  not  allowed,  but  procel's  continued  till  outbwry. 

A  t'upericdeas  was  put  in  for  the  feme  on  an  exigent  againft  the  baron  and  fcmtf  and  on  mtich  de- 
^ateit  was  agreed,  chat  the  feme  (for  the  fafeguardof  herfelf  from  imprifonment)  being  returned  upon 
the  exigent,  or  open  the  capias,  vix.  upon  the  one  quod  reddidit  te,'upon  the  other  cepi ;  and  as  to  tbe 
Imfband  (non  eft  inTenius)  may  appear  [her  appearance  may  be  entered ;]  and  fo  long  as  the  procefs  con- 
cinues  againft  the  hulband,  iheihall  have  idem  dic3  j  butwhen'tho  baron  is  returned  utlagatus,  ihejhAll 
be  difcharged  without  Idem  dies,  and  that  ftands  well,  and  reconciles  all  the  books  ;  but  whether  ihe  Oiall 
have  a'fuperfedeas  de  non  moleftando  is  doubtful ;  for  by  the  i  rH.  4.  S9.  and  D.  271.  if  the  baron  be 
outUwed,  and  tlie  wife  vraived,  and  the  king  pardons  the  ferae,  that  Hiall  be  allowed,  and  Hie  ihall  go 
fine  die  ;  and  fee  4  £.  3.  :^4*  and  14  H.  6.  74.  13  H.  4.  i.  and  it  feemeJby  all  to  be  agreed,  that  the 
baron  after  he  purchafeth  his  pardon,  or  after  he  comes  and  reverfes  the  outUwiy,  he  (hall  not  have  al- 
lowance ot  his  paxdon,  nor  hi*  appearance^ceived,  unl<rfs  he  brings  in  his  feme,  who  by  prefumption 
of  law  is  amefnabie  by  him ;  but  the  baron  is  notamefnable  by  the  feme.  Hut.  S6.  Hiil.  2  Car.  Axioa« 
^— *Cro.  J.  5S.  pi.  2.  Smith  V.  Aih,  S.  C.  and  the  exigent  appointed  to  be  filed  againft  both. 
Litt.  Rep.  iS.  S.  C.  accordingly. 

7.  The  wife  was  executrix  of  her  firft  baron,  and  upon  a  devaf- 

favit  returtiedy  a  ca.fa,  ijfued aga'ttijt  both  dc  bonis propriis.  The  barsn 

ivas  in  the  Fleets  and  the  feme  was  brought  into  court  by  hab. 

Corp.  ^liA prayed  that Jhe  be  committed aifo  to  the  Fleet;  but  Anderfon 

moved  that  (lie  Ihould  not ;  for  if  fhe  and  her  id  baron  had  been 

joint  executors,  or  if  Ihe  had  not  proved  the  will,  or  adminiftcrcd 

during  her  widowhood,  (lie  (hould  not  be  charged  in  devaftafvit,be- 

caufe  then  it  was  the  aft  of  the  baron.     But  Jhe  ivas  committedy 

becaufe  it  appears  that  (he  was  executrix,  and  that  (he  adminijifred 

nuhenjhe  ivas  file y  and  then  the  devadavit  of  the  baron  fli'all  be 

faid  the  aft  of  the  feme.     D.  210.  a.  pK  23.  marg.  cites  Mich. 

38  &  39  Eliz.  C.  B.  Vaughan  v.  Thompfon. 

Nox  13.  8.  in  debt  on  bond  made  by  the  wife  dum  fola  fuit,  judgment 

Stockbra     "^"^  ^^  ^^^^  baron  and  feme  capiantnr.     Mo.  704.  pi.  982.  HilK 

Per  Pop-  '    39  Eliz.  Bardolph  v.  Perry  &  Ux. 

bam,  the  ca- 
pias muft  be  againft  the  feme  only ;  but  cites  9  £.  4*  24.  a.  contra— —-Sec  tit.  Amercement  (D«  a) 
pj.  9.  and  the  notes  there. 

9.  The  defendant  and  his  wife  were  CAmmitted  to  Newgate  fc^r 

not  performing  an  prder.     Toth,  157.  cites  10  Jac.  Weftdcane  v. 

Frizell  &  Ux. 

Brownl.216.       10.   ll^idoiv  penditig  a  fuit  againj}  hery  takes  hufltand,    Theplain^- 

.5.  c.  held    jjff  recovers  againft  her.  Per  tot.  cur.  the  capias  (hall  be  a  warded 

Ilo^Bulft.^    her,  and  not  the  hufband.      Cro.  J.  323.  pi,  i.  Trin.  11  Jac. 

So.s.c.aia-  B.  R.  Doyley  v.  W^iite^ 

judged  — 

Lane,  4S.  Doiilic  v.  Jolliffe,  Pafch.  7  Jac.  in  the  exchequer,  S.  P.  and  (ttxf^  to  be  §.  C.  adjor- 

04(ur. 

^Bttlft.i^o.  II.  Puron  and  feme  in  execution.  The fetfif  e/capfs.  Debt  lies 
r^Sutdiff'  ^g^^'^^  ^^'^  manh^il  j  per  3  juftices  againft  i.  a  Buift.  32a  Hill, 
s'p.per  '     IS  Jac.  Sutclia*  Y.  RcynolJj), 


CukeCh.  J. 


)2.  Af^ou 
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12.  AJ^ion  was  brought  againft  baron  and  feme,  and  an  attor-  yfpf>Mra»ce 
n<y  appears  for  the  barofi  alo9te  ;  per  cur.  it  is  the  appearance  of  ^^l^^' 
baron  and  feme  in  law.     Brownl.  46.  Pafch.  1 2  Jac.  Anon.         pot  be  re- 

ceived  with- 
«m  an  appeanncc  for  the  wife  coo.     6  Mod.  S6.  Mich.  %  Ann.  B.  R.  in  cafe  of  Wigg  v.  Rook* 

13.  The  baron  (hall  never  be  charged  for  the  aElor  default  of  the 
^vtfey  but  when  he  is  made  i  party  to  the  aHion ^znd  judgment  given 
againft  him  and  the  wife.  As  for  the  debt  of  the  wife,  or  fcandal 
pubKfhed  by  the  wife,  or  trcfpafs  by  her,  &c.  fo  that  in  indift- 
ments  of  her,  he  {i\M  not  be  charged  for  the  fine  fct  upon  her. 
1 1  Rep.  61.  b.  Mich,  12  Jac.  in  Dr.  Porter's  cafe. 

14.  Latitat  againft  baron  and  feme.     Tht  feme  was  arreted,  hwasfud 
but  haron  nvas  not  found,     ^JThe  feme  is  difmifled  5  for  there  can  that  the 
be  no  declaration  till  the  baron  be  taken,  and  has  put  in  bail.  Crp.  S!*'",^^ 
J..  445.  pi.  23,  Mich.  15  Jac.  B.  R,  Anon.  th^by*" 

,  proccfs  of 

cutiawry,  and  fo  he  might  have  remedy^    Ibid. 

15.  Feme  fole  enters  into  bond,  and  then  marries.     Debt  is  Dal.  39.  pi, 
brought  againft  them  on  the  bond,  and  ,they  deny  the  deed.     The   '''  *  ^**^ 
baron  fliall  be  taken  for  the  fine  as  well  as  the  wife  j  for  (he  had  and  Het. 
nothing  to  pay  the  fine  with.     And  fo  in  trefpafs  againft  the  ba-  <eemt  onir 
ron  and  feme,  and  they  both  are  found  guilty,  both  ftiall  be  takefi  ^/n^***^ 

for  the  fine^  which  the  prothonotaries  agreed  to.     Het.  53.  Mich. 
-3  Car.  C.  B.  Johnfon  v.  Williams. 

id.  Aflault  and  battery  was  brought  againft  the  hun>and  and 

wrifc,  for  a  battery  ky  the  nvlfe^  and  defendants  were  found  guilty. 

'iTic  judgment  (hall  be  quoa  capiatur  againft  the  baron  only.    Cro. 

C.  513.  pi.  8.  Mich.  1 4  Car.  B.  R.  Anon. 

1 7.  Where  an  a£lion,  in  which  bail  is  required,  is  brought  D.  377.  a. 
againft  ah  attorney  and  his  wifi,  he  muft  put  in  bail  for  himfelf  P^'JO'Trin. 
and  his  wife,  and  therefore  the  declaration  being  againft  the  wife  Powlc*«* 
in  cuftodia,  and  the  huft>and  in  propria  perfona,  it  was  ordered  cafe,  s.  p. 
that  querens  nil  capiat  poft  biUam,     Sty.  27.6^  Trin.  1650.  B.  R.  r^??  J* 
£lfy  V.  Mawfiit.  wL  d^k  of 

the  crown 
m  chancery. S,  C.  ptcd  Vent.  299. 

1 8.  If  there  be  raufe  to  have  Jftecial  haily  the  wife  muft  He  in 
prifon  till  the  huftjand  appears,  ancl  puts  in  bail  for  her ;  for  flie 
cannot  put  in  bail  for  herfelf,  being  covert  baron*,  per  Glyn 
Ch.  J.  Sty.  475.  Mich.  1655.  ^^  R-  Attlec  v.  Lady  Bal- 
tinglas* 

19.  In  debt  againjf  hujhand  and  nuife  for  her  debt  dum  fola^  he 
was  outlanvedy  andjbe  was  waived^  and  taken  and  imprifoned  }  but 
the  hu/band  could  not  be  found.     It  was  moved,  that  (lie  might  be 

^    difcharged  upon  an  affidavit  that  fhe  was  but  17  years  old  when 
Jbe  married^  and  fo  could  not  be  debtor  -,  and  as  to  the  outlawry^ 
that  fie  was  pardoned  by  the  general  pardon.     She  was  difcharged, 
Sid.  20.  pi.  2.  Hill.   1 2  Car.  2.  C.  B.  Biron  v.  Bickley. 

20.  Debt  upon  bond  fealed  by  bothy  and  both  were  taken  by  ca- 
pias,    fcr  cur.  an  habeas  corfus  to  bring  them  into  covirt  might 
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be  without  motion,  in  order  thdt  the  baron  only  may  be  commit* 
ted,  and  the  ^iz^  difchargid.  Lev.  i«  Mfch.  X2  Car.  2.  B.  R«* 
Slater  v.  Slater. 

21.  The  fecondary,  upon  fearch,  reported  all  the  precedents 
to  be,  that  unlefs  the  nvife  he  arrejied^  or  the  hufband  givc^bond 
for  her  appcr.rance,  he  (hall  not  he  forced  to  put  in  hail  for  hothy  if 
he  will  lie  in  prifofi  \  but  elfe  he  fhall,  before  he  can  oe  bailed  in 
debt  brought  againft  both,  upon  a  Jlatute  entered  into  hy  the  feme 

L*5^3     dum  folay  which  the  court  agreed.     Keb.  225.  pi- 39.  HiU.   13 
Car.  2.  B.  R.  Cranmer  v.  Andrews. 

22.  The  htijhand  iti  cujlodiiiy  in  a  writ  where  he  and  his  wjjfe  are 
named,  mujl  appear  for  him/elf  and  wife  ;  'hut  is  nU  forced  to  put 
in  fpecial  hail  for  her^  if  Jhe  he  not  arref{ed\  but  the  fhcrifF  may, 
upon  thearrefting  him,  take  an  obligation  for  good  bail,  which  by 
Hem,  fecondary,  is  the  conftant  pradice  of  tlie  court ;  but  he 
mull  find  fpecial  bail  for  himfelf.  Keb.  241.  pi.  82.  Hill.  13 
Car.  2.  B.  R»  Nevil  v.  Cage  &  Ux*. 

The  ferae  23.  The  hufband  confe£ed  a  judgifient  againft  himfelf  and  his 

tncered  into  ^^jfe  2,%  for  a  debt  owing  by  the  wife  dum  fola ;  whereas  it  appeared 
tioii  doltt*  upon  examination,  that  it  was  contraifed  after  the  marriage,  and 
Tola,  Mid  this  was  on  purpofe  to  take  the  wife  in  execution ;  but  it  -appear- 
afterrovried  jj,g  ^j^^t  the  baron  was  in  execution  alfo,  the  wife  was  difcharged; 
danu^D«bt  ^^^  ^^  ^^  {hould,had  the  contraci  been  before  the  marriage*  Lev. 
was  brought   5 1.  Mich.  1 3  Car.  2.  B.  R.  The  Lady  Chaworth^s  cafe. 

ag«'inft  her, 

and  (he  being  in  prifon,  and  the  plainttfF,  after  knowing  of  the  marriage,  brought  another  writ  agaioft 
the  baron  and  feme,  and  took  the  baron  alfo,  and  declared  againft  both  in  cuftodia.  The  court  on  mo« 
tion  difcharged  the  feme  ^  for  the  baron  only  is  to  be  imprifoned,  and  before  he  fliall  be  dtfchaijged^  flail 
find  ball  for  himfelf  and  her.     Lev.  2i6«  Trin.  19  Car.  z.  B.  R.  Whitfield  v.  Holoaes. 

FtMf  avert  f.aleJ  a  bendy  and  being  arrcfted  and  carried  to  prifon,  the  court,  upon  affidaTit  made 
that  (he  was  covert,  and  entering  her  appearance,  difcharged  her  without  bail  Frcem.  Rep.  aio.  pU 
a  1 6.  Ttin.  x676.  Lady  Thornborough*t  caie. 

Keb.  198.  24.  In  debt  againft  baron  and  feme,  if  upon  the  latitat  the  feme 
PI.194.S.C.  ^M^^^j  {^^  fi^ali  be  accepted  ;  per  cur.     But  where  ihe  is  in  «f- 

ltWa5  moved        zr  n         n       \%  1  i-i-   11  1111-1        l-ki*  1 

to  difcharge  ecutiouy  ule  Ihall  not  be  difcharged,  nor«;culd  the  Lady  Baltmglas, 

her>  it  being  <^ho  was  in  cuftodia  only  upon  procefs ;  but  per  cur.  ihe  ought 

J^cfnTpro!*  to  be  difcharged,  and  tliat  without  bail,  if  it  appear  upon  the  writ 

ptU  only,  that  fhe  is  a  fme  covert ;  but  if  fhe  be  fued  as  a  feme  file,  flic 

ind  to  ijy  (j^aji  p^  [n  bail  \  and  by  Twilden,  it  is  an  unreafonable  courfe, 

^ftodia  is  ^"^^  bccaufe  (he  cannot  appear  by  reddidit  fe,  but  in  cuftodia^ 

noreafon,  thcrcforc  flic  fliould  not  be  difmiffed  as  in  C.  B.  elfe  this  would 

*^k"^ h  ^^  ^*  %oo^  as  a  divorce,  a  continual  non  eft  inventus  being  re- 

coir«s  in  he  tumed  againft  the  huft>and,  and  no  declaration  can  be  againft  her^ 

ihall  find  and  fo  flic  (hall  always  be  in  prifon.     Adjornatur.  Keb.  1 89.  pi. 

^'^^?r    .  171.  Mich.  lACar.  2.  B.  R.  Bars  v.  Defman. 

Jiimfclf  and         '  ^^ 

his  wife,  and  fothc  plaintiff  nay  declare  againft  them  both  in  cuflodia,  and  per  cur.  flae  was  difcharged, 
nifi.  Twifden  laid,  tlut  there  had  been  3  opinons,  vis.  zfl,  That  flie  ihould  Ke in  prifon  till  the 
hufb::ni  ccme  in,  and  that  is  unreafonable.  zdly.  That  fhe  ought  to  file  comnton  ball,  if  another 
will  be  bound  for  hrr,  which  may  prevent  a  fraud  in  arrefling  of  her  at  the  beginning  of  a  long  vaca^ 
tion  \  this  the  court  conceived  reaifonafale,  but  it  is  at  the  ele^on  of  the  wife,  whether  Ihe  will  or  not. 
3d)y«  Thjt  fhe  ou^h:  to  be  dilch:irged  without  bail,  which  ihe  ^o^rt  concetTed  reaTonable,  and  fo 
awaidcU  hiie.     ib'td.  * 

>5-  -FWw 
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a  5.  Feme  covert  in  fuit  againft  baron  and  feme  is  arre/ledf  and  iffimct^ 

^vrj  hnd  fir  her  appearancey  and  now  prayed  to  be  delivered  on  ^^'j^j![" 

common  bail)  the  iherifF  having  returned  cepi  corpus  of  the  baron  cAufc'of*c- 

and  femebuhy  having  only  taken  her^  which  the  court  denied  after  tionbcwhac 

retom  of  cepi  corpus;  contra,  if  non  eft  inventus  had  been  re-  ^jUJ^g^ 

tom^  as  to  the  hufband  ;  but  yet,  if  it  appears  only  a  ^praclice,  charged  upom 

they  will  difcharge  her,  to  examine  which  they  gave  rule  for  the  ^oiHmGnUUi 

flieriff  to  return  the  body  of  the  hufband.  Keb,  367.  pi.  62.  Mich.  J^^/i,"^! 

14  Car.  2.  B*  R.  Dethick  v.  Yaxley  &  Ux.  refted,  fae 

/ba/l  net  he 
Jjfcbargedhy  giving  hail  for  himfd/ 'without  gk/tngk  for  buHvifeli^  6  Mod.  17.  Mich.  %  Anu 

B.  R.  Cotl^iOi  Y.  Marks. S.  P.  by  Twifden  J.  Mod.  ^.  pi.  24.  Mich,  ti  Car.  2.  and  faid* 

that  lb  it  waa  done  in  Lady  Baltiog  afs's  cafe^  and  that  where  it  is  faid  in  Crooice^  [Cro.  J.  44- 5«  pi* 
'%'%•  Anofi.]  that  the  wife  in  fuch  cafe  fhall  be  difcharged,  it  is  to  be  undedlood  that  /he  fliall  be  dif* 
charged  upon  common  bail ;  and  fo  Livefcy  fald  the  ccurfe  was.  — -—  If  it  be  dear  and  nctorioat  that 
^  Jbf  it  cverty  common  bail  ought  to  have  been  received,  butii'  it  be  dsuhtrd,  flie  ought  to  find  fpecial 
iff//;  per  cur.  6  Mod.  105.  Hill.  2  Ann.  B.  R.  Anon...  ■  -  S.  P.  if  the  cauiie  requires  fpeciai 
tell.     7  Mod.  lo.  P«(ch.  1  Ann.  B.  R.  per  Holt  Ciu  J.  Anon. 

a6.  Debt  againft  hufband  and  wife,  for  a  debt  ftppofed  to  he  Vent.  51. 
due  by  her  dum  fola;  fpecial  bail  was  put  in.     Judgment  was  had  car^j'.g'R, 
againft  them,  and  they  furrendered  themfelves  in  difcharge  of  the  jaclcfon  v, 
bcdL     It  was  moved  to  difcharge  the  feme,  becaufe  no  dd^t  was  due  Gabree,s.c. 
front  ber  dum  foloj  but  this  aBion  noas  contrived  bdivecn  the  plain^  j^^  thThufb 
tijf  and  the  hufbandy  to  make  her  a  prifoner^     It  was  agreed,  that  if  band  efcape. 
uic  imfe  is  taken  upon  wefne proccfs  before  her  hifhandy  {\\c  fjall  be  ^^"^^^^ 
difchargidy  and  when  :the  huffjand  is  taken,,  he  fball  give  an  op-  thewif^^* 
pcarance  for  both  ;  but  it  was  faid,  that  upon  an  execution  the  wife  becaufe  the 
may  he  taken  firfl ;  hut  dubitatur  what  ftiould  be  done  ;  &  adjor-  ^''^^^^'^ 
natar.     Sid.   395.  pi.  2.    Mich.   20  Car.  2.  B.  R.     Gabry  v*  of  her,  but 

Gabry.  *  let  her  lie 

there  in  a 
very  oeceffitotts  condition.  At  firft  the  conrt  doubtec)  what  to  do,  but  afterwirds  refolved,  that  unlefs 
the  plaintliF  would  get  tlie  hu/band  taken  again,  as  he  t(\\A\\  do,  they  wnu.d  difcharge  the  wife,  taUL 
£tld,  chat  ihc  efcape  of  the  hufband  was  the  efcape  of  xwt  wife— 2  Keb.  576.  pi.  98.  S.  C.  and  per 
cur.  if  the  hulbaad  wiii  lie  in  prifon  che  wife  muft  do  fo  too  ^  but  if  he  will  put  in  bail  for  himfelf,  lie 
inoft  ^  fo  for  his  wife  abb  \  but  if  he  will  not  appear,  or  this  were  not  in  execution,  Aie  fiioutd  be 
^ifcliiiyed  \  and.it  waa  referred  to  the  fecondary  to  exaivine  the  pra^ice,  and  If  they  were  in  execution 

or  not. Sid.  3^5.  in  S.  C.  the  reporter  adds  a  nou,  that  theic  was  a  cafe  in  C.  B.   t2  Car.  2.  as 

he  remembers,  between  Hunt  and  Drakx  and  Ux.  which  wai  the  fame  as  this,  only  that  the  ba- 
Too  ^as  prifoner  before,  and  that  it  was  by  contrivance  to  take  his  wife,  who  was  the  After  of  Sir  John 
Ptotts;  ^"^  that  Bridgman,  then  Ch*  J*  there,  and  the  other  juftices,  difchaiged  the  femey  but  firft 
ibey  examijjfed  the  practice,  and  ordered  that  the  judgment  fhould  be  taken  eft'  the  roll. 

27.  If  they  are  arretted  in  an  aElion  which  requires  fpecial  haily  But  it  is 
and  the  hufband  puts  in  bail  for- himfelf  he  mufl  put  in  bail  for  his  thei^W^ 
vjife  alfo  ;  but  if  he  lies  in  prifon^  the  wife  cannot  be  let  out  tipon  com--  ahfconis^nd 
monhaiL     Vent.  40.  Mich.  21  Car.  2.  B.  R.  Anon.  cannotbear- 

refted.Vcnt. 
49.  Mkh.  21  Car.  2.  B.  R.  Anon.  ■  In  fuch  cafe  ihe  /hall  not  be  difcharged  but  upon  com- 
tnon  bail,  and  then  new  procefs  fliaU  go  againft  the  baron,  with  an  idem  dies  given  to  the  wife  *  per 
Hflit  Ch.  J.  1  Salk.  115.  in  pi.  3.  Hill.  7  W.  3.  B.  R.  *  *  ^ 

28.  ^judgment  in  a  fci.  fac.  was  had  agalfifl  a  feme  upon  a  ?Kcb.  17. 
former  judgment  upon  two  nihils  returned,  but  before  the^fcu  fac.  S!'*^*  ^'^^ 
hrwgbt  Jbe  nuas  married  to  A,  and  was  brought  againft  ber  as  fole  by  v.^Ma^Sl, 
eohtrivanrehttwtcn  the  plaintiff  arid  her  baron  to  opprefs  her,  and  s.  c.  the 
lay  her  up  in  prifon,  and  Ihe  could  not  help  herfelf  by  error  or  ^^Iwi^"" 

X2  audita 
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corfingTy,  audita  querela,  bccaufe  her  baron  would  relcafc,  and  the  plaintiflT 
^k*forth^  knew  of  her  being  married.  The  court  faid,  tliat  this  judgment* 
Ume.  reaibn.  might  be  fet  afide  for  the  mifdemeanor  of  the  plaintiff;  but  be- 
ing informed  that  the  marriage  was  under  debate  in  the  ecclefi- 
aftical  court,  and  near  to  fentence,  they  fufpended  making  any 
rule  till  tftat  was  determined.  Vent.  208.  Pafch.  24  Car.  2.  B.  R« 
Lady  Prettyman's  cafe. 

29'  Plaintiff  brought  a  bill  againfl  the  hujband  and  wifcy  who 
was  the  daughter  of  the  plaintiff.  The  hu/band  puts  in  a  plea^  and 
/wears  to  it^  but  the  ivlfe  refufed  to  fwear  to  it.  Upon  fuggeftion 
that  the  wife's  refufal  was  in  combination  with  her  mother,  it 
was  ordered,  that  the  plea  ftand  as  for  the  hufband,  and  the  plain-* 
tiff  to  proceed  againft  the  wife.     Ch.  Cafes,  296.  Hill.  28  &  29 

Car.  2.  Pain  v 

30.  Writ  againft  hufband  and  wife.  The  wife  wax  takerty  and 
offered  bail  for  herfelf  but  the  bailifis  infifted  on  bail  for  her  huf- 
band alfo,  who  was  not  taken,  and  committed  her,  and  an  at- 
tachment was  granted  againft  the  bailiffs ;  for  though  the  huf- 
band is  compellable  %o  give  bail  for  himfelf  and  his  wife,  yet  fo  is 
not  the  wife,  but  for  herfelf  only,  but  per  Holt,  if  we  grant  an 
r  IC2 1  attachment,  they  ftiall  not  take  an  aft  ion,  they  ought  not  to  have 
*■    ^  two  remedies.     Cumb.  304.  Mich.  6  W.  &  M.  in  B.  R.  Heflier 

V.  Condy. 
J.  P.  by  31.  If  an  aftion  be  brought  againft  hufband  and  wife,  and  the 

'^^P*  ^'  .  hufband  is  arrefledy  he  fliall  give  a  bail  bond  for  the  appearance  of 
laid  it  had  him  and  his  wife,  and  muft  put  in  bail  for  both  \  but  if  one  brings 
been  the       an  a£lion  againft  the  hufband  only,  he  cannot  declare  againft  huf- 

40  years  of    W.  3.  B.  R.  in  tlie  cafe  of  Carpenter  v.  Fauftin* 

bis  know-  ' 

lidgc.     Goldib.  127.  ph  19.  Hill.  43  Ells.  Anon. 

* 

Ciib.  Equ.        ^2.  Upon  a  fuit  in  chancery  againft  baron  and  feme,  wherein 

S.^C.  in  to-  ^^  baron  was  made  a  party  only  for  confortmty ;  flic  was  taken  up 

tidem  verbis,  on  an  attachment  for  not  putting  in  her  anfweTy  and  could  not  be 

difcharged  without  entering  her  appearance  with  the  regifter,  and 

jSaying  cofts  of  the  motion.     Ch*  Prec.  328.  pi.  249.  Hill.  171 1. 

Bell  V.  Hyde  &  Ux. 


(L.  a)     Where  the  Baron  is  bani(hed}  or  an  Alien^ 

or  beyond  Sea* 


Br.  Nona-  j.  TIT'ILAND  was  baniflied  18  E*  i.  by  parliament,  and  his 

iclte?2^H.4!  wii^'had  her  jointure^  by  advice  of  all  the  judges  and 

7.  s.  c.  and  othcrs ;  per  Coke  Ch.  J.  and  per  Doderidge,  in  the  abridgment 

•*fl?^**V*-d  t^c^^  ^^  <^*vers  cafes  in  time  of  H.  I4  and  H.  3.  accordingly,  and 

iha^U  was '  io  E.  3-  the  wife  of  Matravers  brought  writ  ^  dower^  Matraveis 

becanfeihe  being  baniflied.     Roll.  Rep.  400.  pL  27.  Trin.   14  Jac.  in  Wil- 

^•^^*-  more*8cafe. 

king  t  far. 

aier.  •Br«  Baron  and  Feme,  pU  66*  cite<  S.  C.  accordinsly  \  bat  Brooke  tvfi%  ^crc,  tnd  Uj% 

fide 


OBaron  anti  ^trnt- 


in^e  1  K*  4.  li         Br.  Brief,  pi.  422.  citei  S«  €• 
iSS.    Coloe  Cb.  J.   fays,  her  dower  was  allowed. 
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enk.  4.  pt.  4.  cites  Sf  C. 3  Buld. 

851.    S.  C.  ciccU  in  £lis.  Wilmoc*! 


2-  If  the  iaron  forejutes  the  realm^  the  feme  is  a  pcrfon  able  to  Br.  Corcr- 
alien  her  land  without  the  baron.     Br.  Baron  and  Feme,  pi.  8i-  c"i^'s.  c-' 
cites  31  £•  I.  and  Fitzh,  Cui  in  Vita  31.  '        ' 

3.  The  king  brought  quare  impedit  againft  the  wife  of  an  exile  } 
perDoderidge  J.     Mo.  851.  in  pi.  1159.  cites  10  E.  3.  399. 

4*  The  plaintiff  (hewed  by  his  bill,  that  he  freighted  a  (hip 
into  Spain,  which  was  there  confifcate  and  all  his  goods  ;  for  the 
defendant's  huiband,  being  mafter  of  the  Jbipy  had  an  Englifh  book 
found  in  the  Ihip,  contrary  to  the  hws  there,  which  he  was  fore- 
warned of,  and  knew  the  laws,  and  the  defendant's  hujhand  'was 
condemned  to  the  gallies  for  i^  \earSy  and  the  plaintiff,  as  well  for 
his  own  relief  as  for  the  relief  of  the  defendant,  devifcd  to  obtain 
licence  from  her  majefty,  for  tranfporting  60  tuns  of  beer  yearly, 
for  8  years,  the  profits  whereof  to  be  equally  divided  between 
them,  and  the  bill  exhibited  to  her  majefty  was  in  both  theic 
names,  and  the  party  of  the  charge,  but  the  defendant  cautioufly 
got -the  fame  altered  into  her  own  name,  and  hath  fold  the  fame 
away  without  yielding  the  plaintiff  any  profit  i  the  defendant  doth 
demur,  becaufe  (he  is  a  feme  covert;  it  is  ordered  a  fubpocna  be 
awarded  againft  her  to  make  abetter  anfwer.  Gary's  Rep,  143, 
144.  cites  22  Eliz.  Caftleton  y.  Alice  Fitz-Williams.  . 

5.  The  wife  may  fue  in  her  own  name  in  her  hujban4^s  abfence  ^<-  jtfo.  666.111 
ycnd  fia^  as  in  cafe  of  afl'ault,  &c.  but  {lie  cannot  be  fued  before  pi«  910.  it 
he  *  returns  again  s  per  Williams  J.  and  the  whole  court.     Bulft.  *^V  adimt- 

.p  -  T  A  ted  per  cur, 

140.   Trm.  9  Jac.  Anon.  Pafch.  44 

,  Bliz.  that 

the  fexne  ef  an  uila  may  fue  alone,  tni  cited  2  H.  4. 

6.  Tlie  wife  (hall  be  accounted  as  feme  fole  in  cafe  of  banifti*  3BJift.i88. 
ment  and  abjuration  \  per  Coke«     RolL  Rep.  400.  pi.  ay.  Trin.  co^c*  |]"p 
14  Jac.  in  Wilmore's  cafe.  for  then  he' 

is  civiliter 
mortuus,  and  the  hoiband  being  difabied  to  foe  tot  the  iK'lfc,  It  would  Be  unreafofiable  that  /he  fhould 
W  remedilefs ;  artd  fo  it  would  be  equally  on  thofe  Who  hsld  any  demands  on  her^  that  not  being  ab^  to 
have  any  redrcA  from  the  huiband,  they  ihuiild  not  have  any  agaitld  her.     G.  Hift.  of  C.  B.  19^.— • 
Ajid  may  nuke  a  will.     2  Vera.  104.  Counteis  of  Portland  \*  Prodgers. 


^.  A  feme  covert  brought  trefpofs  by  the  natne  4f  a  widow*  The 
defendant  pleaded  that  fhe  was  a  feme  covert,  yiz«  the  wife  of  J* 
IVilmot,  who  was  in  full  life  at  Lijborn  in  Portugal*  The  plea  was 
difailowed  by  the  court  for  impoflibility  of  trial.  Mo.  851.  pi. 
1 159.  Tfin.   14  Jac.  B.  R.  Wilmot's  cafe. 

8.  Affumpfit  for  Wages  and  money  lent ;  on  non  ajfumpftt  the  de* 
iendant  proved  flie  was  married^  and  her  huiband  alive, in  France* 
The  jury  found  for  the  plaintiff;  upon  which,  as  a  verdid  againft 
evidence,  (he  moved  for  a  new  trial, but  it  Uas  denied  \  for  it  ihall 
be  intended  ihe  was  divorced.  Befides  the  huiband  is  an  alien 
enemy,  and  iii  that  cafcj  wliy  is  not  his  wife  chargeable  as  a  feme 

folh 


Ld.  Raym. 

Rep.  fi;. 
S.  C.  .Ir 

wai  moved 
that  the 
verdiA 
againft  hcr« 
was  agalnd 
evidence  and 
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^*^  i  1^  file,  as  much  as  if  he  had  abjured  or  beeii  banifhed.  i  Salk.  x  t6. 
*^'c«!    Dearly  V.  Duchefs  of  Mazarine. 

not  be  fole  charged  without  divorce  and  alimony,  although  the  huibarid  be  a  foreigner.  Bat  Holt 
Ch.  J.  thottght,  that  fuch  hufband  being  under  an  ablolute  difability  to  come  acd  live  here,  the 
law  perhaps  will  make  fuch  wife  chargeable  as  a  feme  fdle  for  her  debts  and  contra^^s.  And  the  re- 
pofter.fays,  that  afterwards  the  plaintifi^^  had  his  judgment^  as  Mr.  Coleman  told  him...  Camb.  40A* 
S.  C.  adjornatur.  « 

9.  Bill  againft  baron  and  feme  for  a  demand  out  of  the  fepa* 
i;ate  eftate  of  the  feme,  and  the  baron  is  beyond  fea^  and  not  to  be 
come  at  by  the  procefs  of  the  court ;  yet  if  the  feme  is  fenced 
with  a  fuipcena,  {he  muft  appear  "and  anfwer  the  plaintiff*^  till ; 
per  Cowper  C.  2  Vem.  ^513.  pi.  551.  Trin.  1708*  Dubois  v. 
Hole. 


(M.  a)     Where  they  are  faid  to  be  one  Pcrfon  in 

Law. 

ft 

t.  /^OSINAGE  againft  baron  and  fime  and  €  others  of  a  catxe 
^  of  landy  &c.  2  appeared  and  the  others  made  default^  by  which 
iflUed  grand  cape  of  \  parts,  and  they  made  default  at  another  time, 
and  the  tivo  appeared  again,  and  the  demandant  counted  againft  tbem^ 
that  the  2  %vrong fully  deforced  him  of  two  parts  of  the  carve  (f  lemd 
in  7  parts  divided ;  per  Rolf,  there  are  8  perfons,  therefore  it 
fiiould  be  in  eight  parts  divided.  Per  Martin,  the  count  u 
good,  for  the  baron  and  feme  are  not  but  one  perfon  in  law,  and 
therefore  well ,  quod  curia  concefTit.  Br*  Count,  pi.  44.  cites 
4  H.  6.  26. 

2.  The  baron  in  replevin  fhall  have  aid  of  his  own  feme  after 

Br.  Aid,  pi.  avowry,  and  procefs  by  fummons  to  bring  her  in,    Br.  Baron  and 

74-  ottt      Feme,  pi.  46.  cites  7  H.  6.  45. 

f*^*  3.  Baron  and  feme  are  not  one  perfoxi  to  have  tie priwlege,he*^ 

caufe  the  baron  is  fervant  of  the  chancellor,  nor  ejfoign  de  firvttio 
regis,  nor  other  eflbign  caft  by  the  baron  {hall  not  ferve  the  feme, 

£154}  hut  proieElion  for  the  baron  {hall  ferve  bothj  nox  feme  of  an  at" 
torrny  {hail  not  fue  by  bill  as  her  baron  (liall  do..  6r.  Baron  and 
Feme,  pi.  9.  cites  35  H.  6.  3. 

4.  Feme  covert  in  cafe  of  felony  fhall  anfwer  without  her  barony 

Br.BaroDfr  iind  fo  are  not  one  perfon  to  all  intents ;  per  Littleton.    Br.  Co- 

cto^sT^c^'  rone,  pi.  50.  cites  15  E.  4.  i. 

ftS.  P.  '  5'  Baron  and  another  referred  a  matter  to  arbitration  The 
arbitrators  award  the  feme  to  join  in  a  fine  of  the  land,  about  ^vhich 
the  reference  was  >•  this  award  as  to  the  feme  is  void,  for  {he  is  not 
comprifed  in  the  fubmi{I]on,  but  the  baron  is  liable  to  be  fifed  on 
his  bond  if  he  does  not  do  it  *,  per  Ftowike  Serj.  Keiw.  45.  ht 
pi.  2.  Trin.  17  H.  7.  Anon. 


6%  P^totni 


I5m   Payment  to  the  feme  of  money  awarded  to  the  baron  \t  no  So  of  pay. 
'^Ua  in  a6kion  of  debt  on  the  bond  •,  and  judgment  for  the  plain-  thou^h^doc' 
t\S*     Xe.  320.  pi.  401.  Trin»  31  £liz.  B.  R*  Froud  v.  Bates.        onaieafe 

made  by  the 
Wife  dira  fola,  and  that  the  leflee  had  no  notice  of  her  marriage,  ind  the  baron  may  make  the  leffiM 
pAy  it  over  again.  Cro.  J»  617.  (bis)  pi*  7.  Mich.  19  Jac.  B.  R.  Tracy  ▼•  Dutton.— Palm,  toy* 
S.  C. 

7.  In  nceount  of  the  f^c^pt  of  \oL  by  the  hands  of  the  plaintiff ^ s 
^vtfe  \  defendant  waged  his  law,  and  at  the  day  he  had  to  wage 
his  ls.w,  it  was  doubted  whether  it  lay,  becaufe  the  receipt  is  fup- 
pofed  to  be  by  another's  hand.  But  becaufe  a  receipt  by  the  hands 
of  the  wife  of  the  plaintiflF  or  defendant  is  all  one  receipt  by  their 
own  hands ;  he  was  received  to  nvdge  his  law.  Cro.  £.  919,  pL  12* 
Hill.  45  £liz.  B.  R.  Goodrick's  cafe. 

8.  ProtcSfion  for  the  hufband  (hall  ferve  alfo  for  the  wife*     Co.  J^^*  ^^* 
Litt.i3o.b.(c>.  tso.s^^' 

prot)e€kioo  it  repealed  and  declared  Toid,  this  turns  to  the  default  both  of  huiband  ind  wif(.<— *Jcnka 
93.  pi.  Si.  S»  p. Jenk.  So.  pi.  57.  S.  P. 

9*  A.  dcvUcd  the  reftdue  of  his  eftate  to  S.  C.  and  D.  and  the 
nu^e  of  D.  equally  to  be  divided.  D.  and  his  wife  (hall  take  but 
as  oneperfon.  Verm  ^33.  pi.  228.  Pafch.  13  Car*  2.  Bricker  v. 
Wlcdlcy. 

10.  A.  B.  hath  3  niecety  one  of  them  takes  hufband*  A.  B.  de- 
rifes  a  legacy  to  the  hufband  and  vnfej  and  the'^  other  nieces  equally  ;  the 
qucftion  in  chancery  was,  whether  there  fhould  be  three  parts  ot 
four.    It  was  argued,  that  being  tenants  in  common,  there  fhould 

\  be  four  {>arts,  as  likewife  that  fo  it  Ihottld  be  adjudged  by  the 

civil  law,  and  that  in  chancery  thty  govern  legacies  by  the  rule  of 
the  civil  law,  unlefs  where  it  diredly  contradi£ts  the  common 
law  i  but  it  was  ruled  by  Ld.  K.  Nonh,  that  there  (hould  be  but 
three  parts,  and  that  hufband  and  wife  (hould  take  but  as  one 
perfon  according  to  the  rule  of  the  common  law,  and  the  rather, 
for  that  the  Ugacy  here  was  pven  in  refpeEl  of  the  wife^  and  not  of 
the  hufband  zMo.  Skin.  182*  in  chancery,  ph  9*  Pafch*  36  Car.  2* 
6.  R.  Anon. 

11.  Hufband  and  wife  were  fuedy  and  afterwards  in  the  pIead-> 
ings  it  was  faid,  venerunt  partes  pradiff  per  attornatos  fuos  pradifF\ 
this  was  held  naught  upon  a  writ  of  error,  becaufe  they  are  but 

•oneperfon  in  law.     3  Salk.  62.  pi.  i.  Pafch,  12  W.  3.  B.  R* 
Maddogc  V.  Winue. 


(N.  a)   What  A£t  by  the  one  to  the  other  is  good. 


VoLlV,  N  ,      Q,.Kdnnfi 


S.P.Br.De-  f ,  A  liw^  ij?  /i^  iaron  to  his  feme  is  good,  though  thcy  ar^Ofltf 
citet  31  Affl  ^^  *^^  ^^'"^  pcrfon  in  law  ;  for  the  devifc  ihei  not  take  tffiB  /ztf 
3.  ■  after  the  death  of  the  baron^  and  then  they  are  not  one  pcrfon.     Bf* 

Litt.f.i68.  Devife,  pi.  34.  cite^  3  E.  3.  It.  Not. 

bo^i  of  teaorc  in  burgage,  where  the  cuftom  wu  to  devifis. 

.  3.  Gift  made  by  the  king  to  the  queen  by  charter  is  good.    'At* 
Corporations,  pi.  45.  cites  49  AiT.  ^. 
Br.  Attor-        4.  A  feme  covert  may  be  attimej  fit  heir  bufhani*,    Fj  N.  B. 

rP.'ciS-  a?'  (G) 

Pafch.  13  E.  3.  Fits.  tit.  Attorney,  73..*— A  feme  may  be  attorney  to  deliver  ieifiii  to  fate  huibdiiitf^ 
and  the  huiband  to  the  wife.    Co.  Lltt.  51.  a. 

C^.  Litt.  ^,  In  diveffe  cafes  a  man  may  be  a  means  to  make  a  thing  pqfs 

tbe^bottom  \xntohisw\itj  which fball  not  immediately  pa/s  from  him f  andthcte- 

S.  P.  tho'  fore  if  a  man  infeoffs  a  married  woman^  and  makes  a  letter  ^attorney 

dieyare  |^^/^  the.hu/hahdto  make  livery  of  feifin  according  to  the  deed,  and 

perfw  In  ^^  makes  livery  of  feifin  accordingly,  it  is  a  good  feoffment  \  for 

Mm,  fdis  the  hufband  is  but  a  means  to  convey  the  freehold  ta  the  wife  \  fof 

Swm*'i?c  ^^  ^^  ^^  ^^^  ^^  freehold  doth  pafs  from  the  perfoh,  &c.  Perk* 

•ny  eftate       f»    Ip^* 
•r  inftitft  to  tfab  other. 

6;  Iii  deBt,  per  fifher,  if  a  hiah  be  hound  to  tnfeejf  u  kvomaH  bp 
tt  certain  day^  and  brfbre  the  day  he  marries  her^  he  may  make  leafe 
fof  a  month  to  a  ftranger,  the  remainder  to  his  feme,  and  it  is  a 
good  performance.  Quaere.  Br.  Feoffment  de  Terre,  pi.  38. 
cites  4  H.  7. 4. 

7*  Grant  was  made  to  the  queen  by  the  king  of  certain  land  for 

tef m  of  life ;  atld  fo  fee  that  the  queen  is  a  perfon  exempt^  aild 

may  take  of  her  own  bafon  by  grant  of  hihi.     Br;  Patents^  pL 

^^.  cites  7  H.  7.  7.  • 

&  p  be-  ^'  ^^^^  ^^^  ^^  ^"^^  adjudged,  that  a  fimi  coi/ert  execktrix  mety 

tiufe*  ihe  is    ^nake  a  fale  of  the  land  to  her  own  baron,  and  this  is  a  good  bar^ 

but  an  in-     gain  $  ^nd  oecaufe  the  feoffees  would  not  make  a  feoffment  ac*- 

ShOT°iid'  tol'<i5"g*y>  therefore  they  were  committed  Vo  the  Fleel.    Br.  Bx* 

the  eftate        €CUtor,  pi.  1 75.  ClteS  lO  H»  7.  ao« 
pafTes  from 

the  devifor.  Co.  Litt.  1S7.  b.i  There  is  a  diverficy  between  a  naM^ttoer  ahd  a  |fower  thatjiKVr 
Jrom  an  iutertfl.  When  a  bare  power  is  given  to  a  feme  by  will  tu  fell  lanosy  though  ihe  marry  &e  may 
fell,  and  may  Jell  the  lands  to  her  bufiaad,  becaufe  it  was  not  created  by  herfelf  oat  of  any  fnterdi  ef 
her  own ;  but  where  a  ieme»  on  a  femcment  of  her  own  eftate,  referrea  a  power  which  flows  6001  aa 
intereft,  that  power  ought  to  be  csecuted  by  the  feme  fole,  and  if  by  the  baron  and  feme,  it  it  sot 
good.  Chan.' Cafes,  iS.  Hill.  14  &  1 5  Car.  2.  The  Marquis  of  Antrim  r.  Duke  of  Bncki^^un* 
2  Freem.  Rep.  168.  pi.  214^  S.  C.  in  much  the  fame  words.  For  (he  on  the  flMtltr  a^* 

aiioates  the  party,  and  he  takes  by  the  will )  per  Winch  ]w^  Brownl.  194. 

If  theba*     ^    g,  AStus  ftmplices  a  man  may  do  to  his  wife,  as  to  pay  money 
b^tt^/»       toiler,  and  the  like.     Arg.  2  Bulft,  291.  in  Dockwray's ca^^ 

faj  hu  wlfi  citCB  27  H.  8.   15. 

mont^f  that 

ii  good*    Co.  l«itt«  207.  a« 


to.  Debt  upon  an  obllgatioxi  Indorfed  for  performance  of 
vtnaatS;  v{  which  one  was,  amosg  oibersi  chat  tho  defendant 

(bosU 
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IhonM  pitf  Oftnualiy  7/.  to  J,  his  feme  on  fuch  a  fe^j  attd  Jflue 
Sound  againft  him  \  and  it  ^as  pleaded  in  arrcft  of  judgment,  that 
a  maR  cannot  pay  to  his  own  feme.  And  per  Fitznerbert  and 
Shelly  J.  clearly,  this  may  be  as  well  as  a  man  mav  find  his  feme 
living  and  yefture  j  but  he  cannot  give  or  infeoflF  his  feme.  Br* 
Conditions,  pi.  8.  cites  27  H.  84  271 

♦11.  The  huiband  Itafes  land  to  A^  fir  lifi^  the  remainder  to  his 
cwn  wife  in  tail.  This  is  not  good,  becaufe  a  gift  immediate  to 
his  own  wife  is  not  good  >  and  if  he  in  remainder  is  not  capable 
at  the  time. of  the  livery,  he  never  (hall  be.  Br.  Left.  Stat.  Li<^ 
mit.  78. 

1 2.  The  b^/^ani  may  furrender  a  copyhold  to  the  ufe  of  his  wife, 
becaufe  it  is  not  done  immediately  to  her,  but  to  the  lord  of  the 
manor  to  her  ufe,  and  by  his  admittance  of  the  feme,  according  to 
the  farrenderv  4  Rep.  29.  b.  pi.  18;  Michi  27  &  28  ^z.  the  4th 
lefolution  in  cafe  of  Bunting  v.  Lepingwell. 

13.  A  feme  covert  cannot  tah  any  thing  of  the  gift  of  her  huf  she  cannot 
hand.     Co.  Litt.  3.  a.  at  the  top^  taitc  by  wi 

immediats. 
conveyance  from  her  baron ;  bat  it  ought  always  to  fuppofe  the  gift  and  demife  to  be  from  the  feofiees* 
Aj^.  Cn>.  £.  722.  pi.  52.  Mich.  41  &  42  Elix. 

'hai^A  execatedy  a  iftan  caiinot  cmvtj  to  hit  wife*    Arg.  AoIU  Rcp^  6^.«^-^2  Vcfii.  385.  MoyU 
vw  Gylet. 

^y  00  conTeyance  at  the  common  law  a  man  could,  during  the  coverture,  either  in  poflfeffioby  reVer. 
fion»  or  remainder,  limit  an  eftace  to  his  wife ;  but  %.  m^n  may  by  hii  deed  tomtnant  viitb  othtrt  to  AukA 
€dted  to  the  uieof  hit  wife,  or  make«  fuffrnnttr  othtr  convtyancg totbtufff  bit  wfe  \  and  now  the 
cdate  is  cxccated  to  fuch  ufes  by  the  ftatuteof  27  H.  8.  for  an  ole  is  but  a  tnift  and  confidence,  whicli 
Vj  foch  a  mean  might  be  limited  by  the  huiband  to  the  wife ;  but  a  man  cannot  covenant  with  hit 
n^  to  llawi  feifed  to  her  ufe,  becaufe  he  cannot  covenant  with  her,  fot  the  xeafon  which  Littleton 
^<rc  yieldech.     Co.  Litt.  112.  a.  ,     - 

If  a  man  be  bound  with  a  condition  to  infeoff  his  wife,  the  condition  it  void,  and  againft  U#>  b«- 
canic  it  it  againft  a  maiim  in  law,  and  yet  the  bond  is  gooa.     Ct>.  Litt.  266.  b. 

14%  If  a  feme  dtffdforefs  mahts  a  feoffment  in  fee  to  the  ufe  ofAk 
fir  life,  and  after  of  hetfelf  in  tail,  anathc  remainder  to  the  ufe  of 
£•  in  fie,  and  then  taies  hufband  the  diffnfee^  and  he  rekafes  to  her 
«//  hii  right,  this  (hall  enure  to  B.  and  to  his  own  wife  alfo ;  for 
by  Lictieton's  rule  it  muft  accrue  to  all  in  the  remainder*  Co.Litt« 
25^7.  b. 

15*  If  ccfty  que  ufe  had  devifed  that  his  wifi  fiould  fell  his  land^  S.  P.  Went. 
and  made  her  executrix,  and  died,  and  Ihe  took  another  huiband,  ^^|  ^%^^ 
Jhe  might  fiU  the  land  to  her  bu/band  /  for  (he  did  it  iti  outer  droit,  but  fays  he 
and  her  hufband  (hould  be  in  by  the  devifor*     Go.  Litt«  11  a.  a4  marvels  at 
it  the  bottom.  L^„Sl;%, 

iiijuria.    ■  '    ■  Aiy.  Godb.  15.  dtes  3  E.  3.  Br.  Devife»  43. 

16.  Though  the  laft  will  docs  not  take  eflFeft  till  after  his  de-  J^J^^  . 
cede^  yet  if  a  feme  covert  be  feifed  of  lands  in  fee,  fbe  cannot  f  de^  ^tu 
vift  the  fame  to  her  hufband,  becaufe  at  the  making  her  will  (he  Umdi  to 
Indxm  power  (being  fub  poteftate  viri)  todevife  the  fame,  and  the  Jj?^**^* 
law  intends  it  (hould  be  done  by  coercion  of  her  hu(band^     Co.  without  hit 

Xitt.II3.b.  confent,  if 

thecnftom  of  the  manor  be  fo.    iCfo.  123*  pL  268.  Pafch.  25  Elia.  Anon. 

The  tMpm  of  a  copyhold  manor  was,  that  a  ftmt  eovtrt  might  give  lands  to  hsr  bu/hdtid.    Adjudged 

IB  tomeaAMuble  cuftom,  becaufe  it  cannot  bave  a  reafonable  commencement ;  for  tht  wife  being  al< 

^afs  M  MM^Mt  Yiii,  ii  Ml  U  laMtdtd  that  &e  did  it  by  coorcioa  of  ii«  buibud.    Godb.  143. 
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pi.  17S.  33  Elis.  C*  B.  Skipwidi  ▼.  Sheffield.  ^— And  though  it  wai  ur^  that  the  cbftom 
be  good,  becaufe  ihe  might  be  examined  by  the  fte^rard  of  the  court,  aj  the  manner  is  upon  a  fine  to 
•*■»"' ""^  by  the  jadgei  yet  the  court  Taid  nothing  to,it.     Ibid.  144* 

17.  A  man  cannot  covenant  with  his  wife,     Co.  Litt.  112.  a. 

18.  Leffee  if  reflrainei  fram  aliening^  hut  only  to  his  nOiffy  and  if 
nq  wife,  then  to  a  younger  brother.  If  lejfee  mahs  ejiate  to  bis 
wife  for  her  life,  and  the  rejidue  of  the  term  to  his  hrothery  this 
had  been  void  as  to  the  wife,  becaufe  he  cannot  make  alienation 
to  his  wife ;  and  this  ought  to  be  conftrued  to  be  done  by  fuch 
alienation  as  he  may  make  to  her,  and  that  muft  be  by  will,  and 
cannot  be  otherwife,  and  good  prefently  to  the  younger  brother  j 
per  Coke  Ch.  J.     2Bulft.  212.  Mich.  12  Jac.     Fox  v,  Whitch- 

riC7l   <^ott. 
4  Rep.  ft9.        19*  -Bjj  nva^  of  ufe  z  man  may  convey  to  his  wife,  or  by  y&r-. 
b.  Bundng   render  hj  cufibm,  as  oi  copyhold.     Arg.  2  Bulft.  273.  Mich.   12 

T.  Lcping.      J 

Roll.  Rep.  138.  Arg.  ■  Co  Litt.  iia.  a.  S.  P. 

Amaneaa-  ^^^  A,  after  mmizgc,  promifed  his  wife  to  pay  her  100/.  and 
^^odprinJfe  ^^^^ *W ^^  feporoted.  The  court  conceived  fuch promife  to  be 
to  hit  wife  Utterly  void  in  law,  and  would  not  relieve  the  plaintiff.  Chan. 
In  law,  tho'    Rep.  (Jo.  3  Car.  i .  Stoit  v.  Ay loff. 

be  may  to  a         '^  ' 

ftrtoger  fdr  her.    a  Lev.  148.  Mich.  27  Car.  a.  B.  R.  in  caTe  of  Clerk  ▼•  Nettlrflup. 

21.  K.  the  plaintiff's  late  hu/band,  purchafed  a  watt  in  a  chafe^ 
and  took  the  patent  to  himfelf  and  his  wife^  and  one  B.  for  their  lives^ 
and  the  life  of  the  longejl  liver  of  them.     K.  died,  and  made  the  de^ 

fendant  his  executor  ;  the  plaintiff's  bill  was  to  have  the  benefit  of 
this  purchafe,  and  to  have  the  patent  delivered  to  her.  The  de- 
fendant by  anfwer  fet  forth,  that  K*  died  greatly  indebted,  and  bad 
not  left  fuffictent  ajfets  for  payment  thereof  Per  cur.  it  fliall  be  prc- 
fumed  to  be  intended  as  an  advancement  and  provifion  for  the 
Ixrife ;  the  wife  cannot  be  a  truftee  for  the  hufband ;  and  there- 
fore decreed  that  the  plaintiff  ihould  enjoy  the  patent  during  her 
life^  and  after  her  deceafe,  in  cafe  B.  (hould  furvive  her,  to  be  a 
truft  for  the  executor  of  the  hufband,  and  aj^lied  towards  the 
payment  of  his  debts.  2  Vem.  67,  68.  pi.  62.  Trin.  i(598. 
Kingdome  v.  Bridges. 

22.  Wife  cannot  be  examined  as  a  witnefs  againfi  ber  bufband. 
2  Vem.  79.  pi.  74.  Trin.  1688.  Cole  v.  Grey  &  Ux'. 

^Verii.385.  23.  One  jointenant  made  a  deed  of  gift  to  his  wife  of  his  moiety 
fi»352«S.C.  to  fever  the  jointure  and  make  a  provifion  for  her,  he  being  taken 
fick  on  a  journey.  It  being  vcHd  in  law,  as  being  made  to  bor^ 
and  being  voluntary  and  without  conCderation,  equity  would 
hot  make  it  good.  Ch.Prec.  124.  pi.  io8.  Mich.  1700.  Koyic 
V.  Gyles. 

24.  She  may  take  by  his  vuill,  though  (he  cannot  take  by  any  con* 

Teyance  at  common  law ;  for  the  will  not  taking  ede&,  in  point 

'  of  transferrence  of  an  intereft ;  after  the  hufband's  death,  ihe  is 

in  nature  of  a  Jtr4inger,  and  fo  tiic  Iwd  wiU  paft  to  her ;  per  Tjne- 

U  vor 


a 

^roT  Ch.  ].  II  Mod.  156.  Hill.  6  Ann.  C.  B.  in  cafe  of  Archer 
V.  Bokenham. 

25.  Mortgagee  made  M.  the  luife  of  B.  executrix^  and  rciiduary  Wiim*tR«p^ 
legatee  for  her  fole  and  feparate  ufe  j  B.  gave  her  a  note  under  his  J^Jots'^C* 
hand  that  (he  ihould  have  benefit  of  the  mortgage.    The  note  gives 

the  wife  good  right  both  to  the  principal  and  to  the  intereft  due 
on  the  mortgage,  and  is  grounded  on  natural  juftice.  2  Vem.  659. 
pL  585.  Trin.  1710.  Harvey  v.  Harvey, 

26.  Baron  on  his  deathbed  delivered  to  his  wife  a  purfe  of  100 
guifieaSf  and  bid  her  apply  it  to  no  other  ufe  but  her  own ;  and  alfo 
dreno  a  bill  upon  a  goldfmith  to  pay  100/.  to  his  nvife  to  buy  her  tnoum^ 
ingf  and  to  maintain  her  till  her  jointure  fhould  become  due,  and 
about  17  days  after  died.  The  mafter  of  the  rolls  held  the  gift 
of  the  purfe  to  be  good  as  donatio^  caufa  mortis,  ut  res  magis 
valeat,  &c.  becaufe  otherwife  a  man  cannot  give  to  his  own  wife  i 
and  faid  this  was  the  nature  of  a  legacy  to  his  wife  $  arid  as  to  the 
bill  drawn  on  the  goldfmith,  he  held  the  fame  good,  and  that  it 

Jbould  operate  as  an  appointment ;  but  that  if  (he  had  received  it  in 
her  hufband's  life,  it  might  be  liable  to  fome  difpute,  but  that  he 
apprehended  it  amounted  to  a  direBion  to  bis  executors^  that  the  100/. 
Jbould  he  appropriated  to  his  wifis  tjfe ;  and  inclined  to  think  that 
had  fhe  received  it  in  his  life-time  (he  fhould  have  kept  it,  and 
being  for  mourning  it  might  operate  like  a  direHion  given  touching 
bis  funeral^  which  ought  to  be  obferved,  though  not  in  the  will, 
and  thefe  gifts  being  b\it  fmall  in  comparifon  of  the  perfonal  ef- 
(ate,  and  fo  was  only  an  inflance  of  his  care,  he  decreed  Accord- 
ingly.    Wms.'sRep^44if  Trin.  1718.  Lawfon  v,  Lawlbh, 


C^sM 


(O.  a)     Difputes  Inter  fe. 

I.    A  Feme  is  not  a  felon  by  taking  the  goods  of  her  baron, be-  HnwkPKQ. 

-^  caufe  Ihe  has  colour.     Br.  Corqne,  pi.  14X.  (14a)  cit  3  ?S'"P*.33- 
5  li.  7.  18.  S.  c. 

a.  A  woman  before  her  marriage  with  the  baron,  had  a  decree  «  chao. 
fer  600/.  per  amt.  and  it  was  agreed  before  marriage  between  tliem  Rep.  89. 
by  parol,  that  Jbe  fhould  have  the  fole  difpofal  therepf,  and  accord-  *^  !*****» 
ingly  before  marriage,  fhe  by  deed  afftgned  the  benefit  of  the  de-  sJc*'^re-* 
cfce  to  one  C.  who  after  the  marriage,  together  with  the  wife,  re-  ported  much 
leafed  it  to  the  defendant,  it  was  had  againft ;  but  per  Coventry  Ld.  '"  ^^  ^^ 
K.  and  2  J.  this  verbal  agreement  was  tofubvert  both  the  ground  Freem.Rep. 
of  law,  and  the  right  veiled  in  the  baron  by  the  inter-marriage,  x46-pi*i9T* 
and  therefore  if  fuch  agreement  is  not  fettled  by  fome  legal  affur--  ctr^i?s.C. 
anee  to  make  it  binding  in  law,  it  is  not  fit  to  maintain  it  in  a  court  reported  ' 
ef  equity.     N,  Ch.  R.  ^c.  26  July,  7  Car.  z.  Suffolk  (earl)  v.  with  very 
QreenviU,  ^  |JSl«f^" 

3.  In  a£lion  on  the  cafe  for  fcandakus  words  brought  againft 
ihe  defendant,  fhe  pleaded  in  bar  by  attorney,  that  ante  diem  of 
exbUitingtbe  billf  viz.   I  die  Julii,   t2  Car.  2.  the  plaintif  married 

^  the  defendant  \  an4  upon  demurrer  to  this  pleaj  fhe  had  judg«- 

N  3  mcnt, 
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mcnt,  thoijgh  It  was  pleaded  in  bar.  Raym.  395.  Trin.  32  Ckr.  it 

B.  R.  Walfal  v.  Mary  Allen. 

Set  6t.  N«      ^  ^,  A  motion  was  made  for  m  exeat  regfium,  the  wife  having 

Aom  pl!V-   ^^^^  ^^"^  *"  ^^  ecglefiaftical  coyrt  for  alimony,  and  it  was  fuf- 

in  the  notes   pe6ied  that  he  would  go  beyond  fea  to  avoid  the  fentence  ;  the 

^^^'^  writ  was  granted  in  aid  to  the  ecclefiaftical  court,  and  alfo  a  Jtjp^ 

plicavit  de  bono  gefiuy  the*  court  being  informed  that  he  ufed  his 

wife  very  ill.     2  Vent.  345.  Trin.  32  Car.  2.  in  Cane.   Sir  Jc- 

Tpme  Smithfon's  cafe. 

5f  Though  a  man  cannot  have  a  hill  agcdnjl  his  nvife  for  di^ 
covcry  of  his  own  eftate,  yet  where  before  marriage  ihe  enters 
into  articles  concerning  her  own  eftate,  {he  has  made  herf^lf  as  a 
feparate  perfon  from  her  bufband ;  and  (he  was  ordered  to  ans- 
fwer  in  a  week.  Ch.  Free.  24.  pi,  26.  Pafch,  1691,  Sir  R,  brooks 
V.  Lady  Brooks. 

6.  A  feme  was  indited  by  her  hujhand  for  poijoning  his  cotvs  with 

bruifed  glafs  put  into  their  grains,  and  (he  was  admitted  in  forma 

pauperis,  though  the  court  faid  that  the  hufband  co^ld  not  convi^ 

her*     6  Mod.  88.  Mich.  2  Ann.  B.  R.  Anon. 

Bat  none  ^^  A  feme  covert  may  fue  her  hujhand  by  procheiu  amy.     Ch. 

bm  Udte*    ^^^*  ^75-  P'-  ^^3-  H^"-  n^5-  K^^*^  ^'  C^^^^- 

name  of  a  feme  covert  as  her  procbein  amy  without  her  content,  and  if  fuch  bill  be  brougjhty  \%  will  be 
difmifled  on  ber  affidaTit.  Chan.  Prec.  176.  pi.  262.  Mich.  171 3.  Andrews  v.  CradoTk..— Gilb. 
Xqu.  Rep.  36.  S.  C.  in  the  fame  words.  The  cafe  was,  a  bill  was  brought  by  Andrews  n  frocb€m 
mn^  to  the  wife  of  the  drfendant  Cradock,  againft  her  huiband  and  his  father,  who  was  executor  of 
Ber  grandfather,  in  truft  for  her,  to  have  an  account  of  the  fcrjoaal  efiafe  of  ber  granifatbert  and  Co 
have  a  Jettlement  made  ufon  bfr  and  the  ij/ue  of  tbe  warr'tagCy  &c.  Mr.  Vernon  for  the  defendant  ; 
this  bilibdag  brought  by  tbe  fat  ber  of  tbe  wife  againft  ber  confenty  and  djfai'owed  by  her  ferjomMUy  m 
€Oitrt,  ought  to  be  difimiflcd  ;  it  is  true,  a  feme  covert  may  fue  in  this  court  bjr  procbein  amy  as  a  fco^ 
Ible,  but  no  perfon  can  bring  a  bill  in  this  court  in  the  name  of  a  fttne  covert  voitb'^vt  ber  eonftnt^  as  It 
may  be  done  in  tbe  cafe  of  an  infant.     There  it  no  inllance  of  a  fuit  in  this  court  by  a  wife  againft 

*  her  hufband  to  have  afettlement  made  by  her  huiband  upon  her  and  her  children,  but  if  a  feme  co- 
vert it  intitled  to  a  truft  either  of  a  real  qj  perfonal  eftate,  and  the  huft)and  brings  a  bill  in  this  ccurt  to 
bave  the  benefit  of  the  truft,  in  fuch  a  cafe  the  court,  before  they  wiil  give  the  hufltand  any  remedy^ 
will  take  care  of  a  provifion  for  the  wife  and  children  ;  for  fince  the  huiband  ftands  in  need  of  the  ai4 
|{f  ^if  court  to  get  in  hi£  wife's  fortune,  it  is  reafonable  that  the  court  fliould  compel  the  hufl>and  «o 
snake  a  provifion  for  her ;  for  he  that  will  have  equity,  ought  to  do  equity  \  but  where  the  buft^aad 
bas  a  legal  title  and  remedy  to  recover  his  wife's  portion,  this  court  will  not  take  away  his  legal  re> 
Inedy,  or  hinder  the  huiband  from  fuing  at  law  in  right  of  his  wife  by  an  injundion  till  he  makes  a 
provifion  for  his  wife.  Per  Harcourt  C.  the  wife  difowns  the  fuit,  and  it  is  not  reafonable  a  third 
perifii  Should  bring  a  bill  in  her  name  againft  the  huft)and  without  her  confent,  and  when  ihe  ptrfim^ 
My  appears  in  court ,  ard  difavowi  tbe  fuit ;  this  tends  to  tbe  fowing  divifion  between  hufband  and 
wife,  and  breeding  difputes  and  quarrels  in  families.  This  is  an  appeal  from  ^  decree  of  the  maftcy 
Vf  the  rolls,  vvho  ordered  tbe  de^ndants  to  account,  &c.  therefore  tbe  decrte  muft  be  reverfed,  ex« 
cept  as  to  bringing  tbe  writings  and  deeds  relating  to  tHe  wife's  r^I  eftate  before  the  mailer,  to  re. 
main  there  till  further  order  of  the  court.  MS.  Rep.  Trin.  13  Ann.  in  Cane.  Andrews  v.  Cn* 
5k)ck&al\ 

*  [  '59  3 

8.  A.  bequeathed  the  rejidtteaf  her  perfonal  efiate^  being  about  tbe 

value  of  2000 1.  in  S.  5.  Jlocky  to  a  feme  covert^  but  by  her  piaidem 
name^  not  knowing  her  to  be  marriedj  and  made  her  executrix.  The 
hufband  agreed  with  a  friend  of  the  wife's  to  fettle  it  in  truftees, 
whereof  ihe  to  name  one,  and  the  hufband  the  other,  and  to  fpk 
to  the  furvivor.  A  transfer  is  made  by  them  accordingly.  Af- 
terwards a  vanation  was  propofed  by  the  wife's  friends,  and  to 
limit  the  ufes,  after  the  death  of  the  furvivor,  to  the  tflue  of  4p 
marriage,  and  for  want  of  iflue  to  the  adminiftrators  of  the  wif)^ 
^  decUnition  wad  drawPi  but  was  obje^ed  to  by  tlie  ^Vi^aa4» 


!Baron  and  feme:  tj9 

w1k>  4efiied  diat  the  truft  might  be  for  them  and  the  ftirvtvoF, 
and  after  to  the  ifTue,  and  then  the  furvivor  to  take  the  whple  »  ' 
but  before  fuch  declaration  was  executed,  the  huiband  died  in-r 
teftate  without  ifliie.  Ld.  C.  Talbot  taking  notice  of  making  the 
"wife  executrix^  and  reCduary  legatee,  by  her  maiden  name,  not 
knowing  her  to  be  married  at  the  time,  thought  it  would  be  hard 
to  fay  this  2000 1.  did  abfolutely  veil  in  the  hu(band,  notwith-r 
ftanding  the  cafe  3  Lev.  403.  which  had  been  cited,  efpecially  as 
by  being  executrix  (he  is  chargeable  with  debts ;  but,  however, 
as  he  had  it  fingly  through  his  wife,  and  had  made  no  fcttlement 
vpcMi  her,  it  was  reafonable  it  (hould  be  fettled  upon  her ;  that 
the  agreement  was  compleat  on  both  fides,  and  the  fubfequent 
transfer  muft  be  taken  in  purfuance  of  that  agreement,  and  was 
of  opinion,  that  upon  her  furviving,  the  (lock  was  become  her 
fole  and  abfolute  property ;  and  fo  decreed  the  defendants,  th^ 
tjuftees,  to  be  truftees  for  the  wife  in  her  own  right.  Cafes  in 
Eqn.  in  Ld.  Tajbpt's  Time,  J71,  Hill.  1735.  fon  V-  Fprt  » 
Slomfield. 


(P^  a)  AGts  or  Agreements  of  the  Feme  before 
Marriage  in  Fraud  of  the  Hulband,  or  in  Dero- 
gation of  the  Rights  or  Expectation  of  the  Baroq^ 
avoided. 

i.  'T'JIE  plain ti/Fs  wife  before  marriage  conveyed  away  her  eflate  ifg^ijow 
^    to  the  defendant,  being  her  fon^  and  auer  the  defendant  conveyi  her 
conveyed  the  fame. to  his  children,  being  infants,  becaufe  (as  the  P««"fo«»*ef- 
court  conceived)  it  was  paiTcd  without  any  coniideration ;  it  was  tecs,/»iiVfl* 
decreed  for  the  plaintiff  againft  the  defendant  and  the  infants,  in  njucb  ufes 
32  &  33  Eliz.  li,.B.  fo-  430.  454.  &  484-  Toth.  162,  Povy  v.  J'-^J^'f 

A  cart.  teftcd  by  2 

witneflestf/. 
ttr  marriage  a^intf  and  for  want  of  fuch  appointment,  to  her  cbilJrtn  by  tbe  *  firfi  tMrriage\  if  tte 
aftcflvardt  nuuries,  «nd  the  fecond  hulba&d  hai  no  libtke  of  fiich  deed,  it  will  be  void  and  fniQdalent 
ai  againft  him  j  per  Ld.  C.  King.  Trin«  1729*  2  Wnu.'s  Rep.  533.  535.  in  cafe  of  Poulfon  ▼• 
Wellington. 

If  a  woman  privately  before  marriage  gives  a  bond  ivithmt  ary  ccnfideratim  to  a  third  ferfin  for  lOOoU 
aad  marries  one  who  knows  nothing  of  this  bond,  fprely  equity  wojyld  relieve  againft  fuch  bond. 
2  Wmt«'s  Rep.  360.  per  Ld.  C.  K.ing,  who  put  this  cafe.  Trio.  1726*  in  cafe  of  Cotton  t* 
King. 

Mmt  where  a  widow  conveyed  lands  in  tnift  for  herfelf  daring  her  widowhood,  and  aAer  in  truft  for 
fqae  of  her  children,  and  did  this  in  a  puLiic  manper,  and  befin  any  treaty  for  s  fecond  marnatef  and 
alfo  covenanted  to  Iranifer  xoool.  S.  S.  ftock,  of  which  Ihe  was-^poflefied,  19  the  like  ul)es,  refervinf 
over  and  above  a  handfome  maintenance  in  lands  jointured  upon  her,  and  in  ready  money,  and  after* 
wds  married  one  that  had  no  eftatc,  and  would  have  fet  afide  the  conveyance  and  covenant  as  fraudu- 
knt,  yet  Ld.  C.  King  held  the  fame  good,  and  not  avoidable  by  him,  and  that  the  covenant  to  tranf* 
Icr,  though  no  adual  aifignroent  was  made,  (hould  bind  him^  and  difmifred  the  bill*  %  Wins«*i  Rep. 
^•6.  TriB»i73a.  King  v.  Cotton. 

2«  A  widow  having  an  eftate  devifed  to  her  for  400  years  by 
her  former  hulband,  and  being  about  to  marry  Sir  P.  N.  ftie  made 
0  Jittkment  thereof^  in  order  to  prevent  fuch  afier^htiflfand  from  hav^ 


i6q  IBaton  anil  iFeme. 

iffg  the  fame^  and  Sir  P.  N.  having  intimation  that  (he  ve^emAcA 
to  make  fuch  fettlementy  but  not  knowing  of  ita  being  madc^ 
hrtike  off  the  treaty  of  marriage^  which  was  afterwards  brought  on 
again  Dj  fome  friend$  of  the  widow,  and  Sir  P.  accordingly  mar- 
ried her  upon  hopes  and  in  confidence  of  having  the  intereft  fhe 
had  in  the  faid  eftate,  and  without  which  he  would  not  hare 
married  her,  the  court  decreed  the  fa\d  deed  to  be  abfolutely  let 
afide,  and  no  ufe  to  he  made  thereof  againft  Sir  P.  N.  or  any 
claiming  under  him.  a  Chan.  Rep.  8i.  24  Car.  2.  Howard  v. 
Hooker. 

3.  A  recegftixance  entered  into  by  the  wife  the  (f^y  before  marriage 
wasfetafide,  and  a  perpetual  injun£iion  granted,  though  ^one  wit«« 
nefs  depofed  the  hufband's  content  to  the  drawing  it, but  that  wit- 
nefa  had  an  af&gnment  of  it  to  himfelf»  2  Chan.  Rep.  79.  24 
Car.  2.  Lance  v.  Norman. 

4.  It  was  held  clearly  per  cur.  and  admitted  by  both  parties^ 
tha^  if  a  feme,  with  the  privity  of  the  huJbanJC  before  marriage  etm-^ 
veysa  term  for  years  in  truft  for  herfelf  that  is, clearly  out  pf  the 
hiifband's  power,  and  he  can  neither  difpofe  of  nor  releafe  the 
intereft  of  the  wife,  and  if  the  feme  ihould  join  in  the  grant,*  it 
would  pot  amend  the  cafe.  But  the  cpurt  feemed  to  inclijie,  that 
if  a  Feme  does  fecretly,  without  the  knoivledge  of  her  hufband^  be- 
fore marriage,  convey  a  term  for  years  in  truft  for  herfelf,  that  this 
ihall  be  in  the  power  of  the  hufband,  fo  as  he  may  either  grantor 
releafe  the  intereft  of  the  wife.     2  Frecm.  Rep.  29.  pi.  2.  HilK 

*  C  ^^i  D  *^77«  ***  Draper^s  cafe. 

Vern.  18.  5.  M.  a  fnne  poffeffed  of  a  long  iermy  being  about  to  marry  jf»  who 

f'  ^th"*'  was  indebted  to  J,  S,  400/.  by  agreement  of  A.  and  J,  S.  makes  tr 

queftioo  was  ^^^fi  ^^  J*  ^«  f^  '^  years ^  to  fecut^e  payment  of  the  400/.  the  lands 

upon  an  af-  being  reckoned  80I.  a  year,  and  then  by  indenture  fealed  in  the  pre-- 

wfSmt  V.  -^^^  2^^'  ^^^  intended  huft)and)  ajfigns  the  refidue  of  the  term  in 

knowledge  t^^fi  ^^  ^^  ^^  ^^^  ^^fp^f^U  ivhether  fole  or  covert,  (but  there  were  no 

of  the  in-  other  words  whereby  to  exclude  the  hujband)  and  brought  in  money, 

Sid*.**  'a^"  ^^'  *^  ^^  value  of  6oo/,     After  marriage  other  creditors  of  A. 

^nft  the  got  judgment  againft  him,  and  on  a  fi.  fa.  the  Iheriff  fold  the  rc- 

dj/pofalwere  fidue  pf  the  term;  and  on  a  bill  in  chancery  it  was  decreed  for 

cafe*ofED-  ^^  vendees  againft  the  truft ees  of  M.  becaufe  the  like  point  had 

mond'sv.  been  decreed  fo  in  Sir  Edward  Turner's  case,  the  lord  chan- 

Bakbiag.  cellor  holding  it  not  fit  a  decree  ftiould  be  one  way  in  parliament 

ShTtohn  *^^  another  way  in  chancery,  but  declared  it  againft  his  own 

Da9comb*i  opinion,  becaufe  widows  in  moft  cafes  cannot  otherwife  pro- 

cAsi,  and  vide  for  themfelves ;  and  the  huft»and  in  this  cafe  forfook  his 

cAii.^h  ^i^c,  and  refufed  reconciliation,  and  allowed  !her  nothing,  &c. 

wai  a4mit-  yet  decreed  ut  fupra.     2  Chan.  Cafes,  73.  Mich.  33  Car.  2.   Pitt 

«^<»°«>  V.Hunt. 

other  fide, 

that  there  had  been  fuch  a  reiolution,  but  Tald  *  that  the  law  is  now  changed  hy  the  reiblution  of  the 
lords  in  Sir  Edwasd  Turnsb's  cask,  which  was  exadly  the  fame  with  this,  and  was  by  all  the 
lords  in  parliament  refolved,  that  the  huftand  might  difpofe  of  the  truft  of  tJie  term.  The  Ld.  Chan- 
cellor (eemed  to  wonder  at  that  refolation,  and  faid  it  could  not  amount  to  an  ad  of  parliament  to 
change  the  law  ;  and  although  at  iirft  there  po^ibly  was  no  great  reafon  for  thofe  refolutions,  that  tha 
&u(^d  could  not  difpofe  of  a  truft  for  the  feme  made  without  his  privity  before  marriage,  yet  the  law 
being  lb  fettled^  people  made  provifions  for  their  children  according  to  what  the  law  was  then  taken  t»  ' 
be^  and  now  thoft  provifioai  ve  defeated  by  thl«  ncwrefoUitioD  \  fo  Uiat  now  it  is  akooft  iopoffibie  for 

a  nui 


^ton  ann  ^reme.  t6t 

t  fimifb  to  fvoffde  for  hh  cbtM,  but  it  flimtl  be  AibjeQ  to  the  difpofal  of  an  extnTi^nt  bulband ;  tni 
he  recoinmcfided  tht  faying  of  Ch.  B.  Walter,  vis.  It  is  no  matter  what  the  law  is,  fo  it  be  Icnowa 
what  it  is.  But  at  lift  he  fald  he  muft  be  concluded  by  the  lord'v  jodgmeot,  and  Co  he  decreed  it  ac- 
cofdiof  CD  Ch.  Baron  Turaer's  cafe,  faying,  that  there  muft  not  be  one  fort  of  equity  above  ftaira  in 
the  houfe  of  lords,  and  another  below  ftairs  in  chancery ;  and  he  thought,  that  from  henceforth  it 
would  not  ferre  a  mm  to  have  the  huiband's  confent  or  privity  to  an  aflignment  of  a  term  in  tnift  foff 
the  feme  before  marriage,  unlefs  he  was  tikewifemade  a  party  to  the  aflignmcnt.  a  Freem.  Rep. 

7S.  pi.  86.  Hunt  V.  Pitt,  S.  C.  and  lord  chancellor  faid,  that  this  reyerfal  in  the  houfe  of  lords  was 
coQttaiy  to  his  opinion,  and  fioce  the  loids  had  fo  done,  they  had  altered  the  law  in  that  particular,  and 
tberefore  declared  fait  opinion  to  be,  that  the  huiband  had  power  over  the  term.  But  if  the  hoiband 
be  made  a  paity,  or  does  make  an  agreement  not  to  difpofe  of  it,  thec^  it  (ball  not  be  in  his  power  19 

difpofe  of  it. S'.  C.  of  Turner  cited,  and  faid  that  the  Judgment  given  by  the  Ld.  Nottingham 

to  the  contiary,  was  faid  by  himfelf  to  have  betn  on  a  miftake  *,  for  that  the  wife  having  married  a 
fcrmer  bufband,  the  before  the  marriage  made  fach  agreement,  but  no  fuch  provifion  was  made  whea 
ibe  married  Sir  Edward  Turner,  but  he  thinking  fuch  provifion  had  be^  made,  decreed  the  fale  void, 
bat  it  was  reverfed  by  hisownapprobationy  as  it  feems,  in  Dom«  Proc«  3  Ch.  R«  223.  Pafah.  i689« 
lo  cafe  of  Sanders  v.  Page.  ^ 

6.  A  woman  before  marriage  agreed  with  her  hufband,  that  Jh'e 
fiould  bai^  power  to  aSi  as  a  feme  file  tiotwithftanding  that  fnar-r, 
riage.  The  hufiand  died^  and  fie  married  another  hufband  who  was 
not  privy  to  the  Jetttement  on  the  former  marriage.  It  was  decreed^ 
that  the  fecond  hufband  (hould  not  be  bound  by  that  fettlement 
on  the  former  marriage.  2  Vern.  17,  18.  in  pi.  11.  Hill.  i6%6\ 
cites  it  as.  a  cafe   about  4  years  fince  of  Edmonds  t.  Pen«v 


(Q^a)     "^Vhat  Agreements,  &c.  are  extinguifhed  by 

the  Marriage. 

I.  |N  detinue  by  feme  it  is  a  good//r^,  that  after  the  bailment  Jbe 
*  married  the  bailee ;  for  by  this  the  bailment  is  difcharged  ; 

Jcr  Fineux  Ch.  J.  and  he  ouglit  to  declare  upon  a  trover.    Br.* 
•arrc,  pL  53.  cites  21  H.  7.  29. 

2.  A.  makes  an  obligation  to  A  to  the  ufe  of  C— A.  feals  it.  This  cafe 
A.  B,  and  C.  being,  at  the  time  of  fealiiig  it,  at  one  place,  A.  puts  pro^«*»  *«t 
the  Migation  into  the  hands  of  C  and  fays,  this  will  ferve  \  this  is  rwigatfon  it 
a  good  deliveTy;  and  though  C.  afterwards  marries  A*  yet  the  made  to  the 
obligation  remains,  and  is  neither  extinguifhed  or  fufpendcd.   Ad-  "^f^  •"." 
jud^Rl  and  affirmed  in  error.     Jenk.  221.  pi.  75.  ^jayhgti 

/inr^  ibst  it  h  to  hU  ufe^  his  releafe  (hall  be  of  no  force ;  for  la  the  principal  cafe  the  marriage  does  not 
extwguifli  it  J  bui  if  the  obligation  had  named  cefty  que  ufe,  it  had  been  otherwife.  Jenk.  izi.  pi. 
75— I^-  '9>'  *»•    pl*  »6«    Mich,  a   4r  3  Eiia.    Parktr  v.  Gibfon,   adminiftracor  of  teatnt. 


•[1(52  5 

3.  Ip  debt  on  a  bond  for  performance  of  covenants  in  an  inden--  Debt  upon 
titre  made  by  the  baron  before  marraase,  to  pay  legacies  given  bv  tie  ^^  ?*?^^* 

i"--  •//        J  L     I      *  r  '  ^^  ^  -^ '        *t.j!;,     tioned,that 

jemt  m  a  will  made  by  her  before  marrtage  /  though  it  was  objedted,  whereas  the 


t  the  marriage  continuing  till  her  deaths  the  will  and  devife  obligor  had 
was  void.     But  adjudged  for  the  pUintiffj  for  though  it  was  not  '*'''?/•  ^' 


a  will  to  all  intents,  ♦  yet  it  rcferfed  to  that  which  did  bear  the  waspofleflbd 
name  of  a  will,  and  though  it  ^2S  not  a  will  in  fa£^o,  it  is  not  of  feve»i 
material.  Cro.  E.  27.  pl.9.  Pafch.  26  Eliz.  C.B.  Efton  v.  Wood.      *  ^j^  'p^ 

ffthtrn  maki  a  wUlf  Mid  to  iijpofi  In  legatia  fM  tmttding  50/.  end^  and  ferfirm  Vfbat  Jht  af^ 

fci/ned^ 


i^  ^aron  anO  jTeme* 

ftmttJy  not  exceeding  50 1*  that  tbeoy  lire.    The  defendant  pleaded^  that  ibe  did  not  fluke  ft  ynB  § 

whereupon  iflite  was  joined,  and  found  that  Jhe  matie  a  nu'illj  and  difpofed  of  legacies  not  exccrdtn^ 
50 1.  but  that /he  was  covert  at  that  time  ;  adjudged  for  th^  plaintiff  $  ft>r  though  ihe,  being  covert, 
coold  not  make  a  will  by  law,  or  difpofe  of  any  goods  without  her  hufband^s  confent^  yet  tbit  mjoi  ji 
vfUl  mthin  the  inttnt  of  the  condittoriy  and  it  is  but  her  appointment  which  he  is  bound  to  perform^  and 
judgment  niii.     Cro.  C.  219.  pi.  5.  Trln.  7  Car.  B/R.  M^irriot  v.  Kinfman. 

Where  an  agreement  is  between  baron  and  feme  before  marriage,  that  the  wife  may  by  will  Sfpof^ 
^f  ftrt  of  her  tflate,  or  for  a  rhmg  which  is  future  to  tie  maniage,  fuch  an  agreement  is  not  JifiJv^ 
iy  the  marriage-^  but  where  an  agreement  is  to  have  execution  during  the  coverture,  there  the  marriag« 
extlnguiihes  lucb  a|r[eement  i  per  Hale  Ch.  B«  Chan.  Cafes,  1 1 S.  Mich*  xz  Car.  %,  in  cafe  of  .Piid- 
|eo&  V.  Pridgeon. 

Hob.si6.  4.  A.  protnifed  M.  a  feme  fole,  that  if  Jhe  would  marry  hiniy  he 
ScwTdiDgS!  ww'rf/^iiv^  her  worth  lool.  Hobart  Ch.  J.  faid,  that  the  pro- 
— Noy.  mife  is  cxtinguiihed  by  the  marriage,  but  Winch  and  Hutton  J. 
46.s.c.fayt,  e  contra  ;  for  that  the  law  will  not  work  a  releafe  contrary  to  the 
waf  rwdy  to  intent,  of  the  parties,  and  tliat  the  marriage  which  was  the  caufe 
bcgivcnfor   ^ocs  not  deftroy  that  which  itfelf  creates.     Hutt.  17,^  x8,    HilK 

the  plaintiff,  I  c  Jac.  Smith  V.  Stafford. 

but  they  ''  •' 

compoonded  in  court.—* BrpwnU  J  8,  19.  S.  C.  3  judges  held  for  the  plaintiff,  and  one  for  the  de^nd* 

ant.-'— Godb.  271.  pi.  379.  S.  C.  fays,  that  Hobait  arid  Warburton  were  againll  Winch  and  Hot- 

ton.        ■     S.  C.  cited  Cro.  J.  571.  pi.  ix.  by  the  reporter,  and  fays,  that  thztejofiices  lurid  that 

the  a£Hon  well  lay,  but  that  Hobart  held  e  contra.— Litt.  Rep.  32.  cites  S%  C.  as  refolved,  that 

the  intermarriage  was  only  a  fufcenfion  of  the  promife*-  Het.  i2.  cites  3.  C.  but  feemc  only  a 

tranilation  of  Litt.  Rep. S.  C.  cited  by  Clyn  Ch.  J.  2  Sid.  50, Freem.  Rep.  ^12,  513. 

pi.  6S7.  Hill.  1699.  B.  R.  in  cafe  of  Gage  v.  A&O0,  Holt  Ch.  J.  admitted,  that  in' fuch  cafe  the 
-ptomife  is  not  releaXed,  becaufc  it  cannot  pol&bly  happen  during  the  coverture,  and  this  is  like  a  condi- 
tion precedent,  fo  that  if  a  man  declares  upon  fuch  a  promife,  he  mud  aver  that  the  huiband  is  dead, 
and  that  ihe  furvived  him,  &c.  but  it  is  not  fo  in  cafe  of  a  bor.d  with  a  condition,  for  there  the  party 
declares  upon  the  bond  only*  without  taking  notice  of  the  condition.  Cites  5  Co.  70.  Hoc*$  cafe.  JBw 
a  contingency  which  may  or  may  not  happen  during  the  time  of  the  marriage,  may  be  reJeafed  by  the 
hufband  ;  -as  where  a  term  for  years  is  devifed  to  A.  for  life,  and  after  his  deceafe  to  the  ufe  of  A.  there 
A.  the  hufband  may  releafe,  becaufe  the  contingency  may  happen  in  the  life-time  of  the  hufiiand. 
S.  C.  cited  by  Holt  Ch.  J.  Ld.  Raym.  Rep.  521,  522,  523.  and  fays,  that  Noy  in  his  rq>ort  of  the 
cafe  of  Smith  v»  Stafford  reports,  that  it  was  faid  by  Warburton,  that  it  would  be  otherwife  in  the  cafi; 
Qi  a  bond,  and  that  the  whoie  court  agreed  to  it ;  and  neverthelefs,  tl)ey  refolved  otherwife  in  cafe  of  a 
promife,  which  proves  that  it  muft  neceffarily  be,  that  they  grounded  themfelves  upon  the  diflvrence  be- 
twttn  a  bond  ind  a  prumife,  or  otherwife  their  refolution  will  be  contradidlory  \  and  one  mvtl  cottfi4*e 
the  whole  cafe,  and  not  difallow  the  dift»n£tion,  and  agree  to  the  refolution^  for  that  woHid  be  to  agret 
|o  the  €onclufion>  and  deny  the  premifc^. 

5.  A  feme  fole  pojfejed  of  a  term,  conveyed  the  fame  over  in  t^tifi 

for  her  J  and  covenanted  with  f.  S,  whom  Jhe  di^  intend  to  marrj^ 

that  he  fhonld  not  meddle  with  it,  and  for  tnat  purpofe^took  a  bond 

of  him.     They  intermarried;  he  may  intermeddle  with  it,  but 

he  (hall  not  have  it,  and  by  equity  he  cannot  alEgn  it,  by  reafon 

of  the  covenant  before  marriage.     Man  88.  pL  141.  Pafch.  17 

Car.  Anon. 

S.  C.  cited        6.  A.  intending  to  marry  fuch  a  woman,  covenanted,  that  ifjbt 

I  *^Ld         would  marry  him,  and  fbould  furvive,  he  would  give  300/.  to  her 

Raym.  Rep.  next  of  kin,  and  gave  a  bond  to  a  third  perfon  for  the  performance 

5^^*  of  this  covenant.  In  debt  for  this  300I,  it  was  argued,  that  though 

this  was  a  future  coveniint,  which  could  not  be  broken  in  the  life* 

time  of  the  parties,  yet  it  might  be  releafed ;  and  if  fo,  then  the 

marriage  was  a  releafe  in  law,  and  fo  the  debt  extin£l ;  but  the 

court  inclined  the  judgment  ought  to  be  for  the  plaintiff,  and  ruled 

it  to  be  moved  at  another  time.     Z  Sid«  58.   Hill.  1657.  B.  R. 

Iiuprat  V.  Hoblin. 

7,  A.  be- 


/Baton  ftnn  jpeme.  *i63 

7.  A.  \)cfore  marriage  with  M.  agrees  with  M.  by  dccrf  in  S  ^'^^ 
nmtlng,  that  {he>  or  fuch  as  fhe  fhould  appoint,  fhould  during  the  K.Ch.  kn, 
€X>verturc  receive  and  difpofe  of  the  rents  of  her  jointurcj  hy  a  17.  s.  €• 
former  hufband,  as  •  (he  pleafed.  Per  cur.  the  aforefaid  agreement  *^  lettw«f 
vuiii  tie  feme  herfelf^tiorc^  marriage,  was  by  the  marriage  extifi"  roaSeSy  her 
gmjbed.  Chan.  Cafes,  21.  Pafch.  15  Car.  2»  Darcy  v.  Chute  &  before  mar- 
Haughton.  l!!**chT** 

]Up.  91. — r— S.  C.  cited  a  Wiiis«^s  Rep.  243.' Aii^.  But  the  principal  cafe  there  beuig,  thatte- 
fOK  (he  marriage  the  femi^  gavt  bond  to  her  intended  hu/band  to  convey  her  lands  to  him  and  bis  bwi  $ 
but  thoogh  the  marriage  took  effed  ihe  died  without  iiuie,  without  conveying  the  fame  j  and  it  beiqg 
objcAed  that  the  bond 'was  fufpended,  and  fo  extinguiflied  by  the  marriage,  Ld.  C.  Macclesfield  held  it 
vnrealbnabfe  that  the  intermarriage,  upon  which  alone  the  bond  is  to  take  effed,  ihould  Itfelf  be  a  de* 
ftrudion  of  the  bond  $  and  that  the  foundation  of  that  notion  is,  that  in  law  the  hu/band  and  mk  be- 
ing one  perfon^  he  cannot  fue  his  wife  on  this  agreement;  whereas  in  equity  it  is  conilant  experience 
that  the  huiband  may  fue  the  wife,  and  the  wifie  the  hulband,  and  he  might  fue  bcr  in  thil  cafe  Ufct^ 
this  very  agreement.     2  Wms.'s  Rep.  244.  Mich.  1 724.  Cannel  ▼•  Buckle. 

8.  The  (aron  before  marriage  articled  with  the  feme  to  make  e^ 
JettUment  of  certain  lands ^  before  the  marriage  fljould  be  folemnrzedi 

but  they  intermarried  before  the  fetilement.  Then  the  baron  died  \ 
and  on  a  bill  by  the  widow  for  an  execution  of  the  articles,  it  was 
decree<i  againii  the  heir  at  law  of  the  baron  \  though  obje£led^ 
that  marrying  before  the  execution  of  the  fettlement  was  a  waiver 
of  the.  articles,  and  the  benefit  of  them  ;  and  ihe  being  the  only 
party  with  whom  they  were  made,  her  marriage  with  the  other 
party  before  performance  was  a  releafe  in  law.  2  Vent.  343. 
Jtfioiu  30  Car.  2.  Haymer  y.  Haymer. 

9.  Hufband  covenants  with  his  intended  wife,  that  flie  (hould 
\i^z  power  to  difpofe  of  300/.  of  her  eftate,  notwithftanding  the 
intermarriage.  Whether  this  covenant  is  difcharged  by  the  mar- 
riage ?  The  court  inclined  to  difmifs  the  bill  brought  by  the 
hufband  for  the  money ;  but  it  was  urged  that  the  wife  confent- 
ed,  and  fo  put  off  for  her  to  come  and  fignify  her  confent  in  court. 
Vcm.  408.  pi.  383.  Mich.  1686.  Furfor  v.  Penton. 

10.  Lands  limited  to  A.  in  trujl  for  a  feme  covert^  and  that  A. 
fliould  receive  the  rent,  and  apply  them  as  the  feme,  whether 
fo)e  or  covert,  ihould  appoint.  Per  cur.  this  is  only  a  trufl^  and 
not  an  ufe  executed  by  the  ftatute.  Vem.  415.  pi.  393.  Midu 
J  686.  Nevil  v.  Saunders. 

1 1.  Settlement  by  the  feme  before  marriage^  for  her  feparate  ufe, 
vntbout  the  privity  of  the  baron.  Ld.  Chancellor  decreed,  that  the 
huiband  ihould  have  the  poileflion  of  the  eilate,  and  that  the 
fruilees  ihould  make  a  conveyance  of  the  lands  to  the  iix  clerks^ 
that  it  might  be  fubjeft  to  the  order  of  the  court.     2  Vem.  17. 

£1.  ri.  HUU  1 686*  Carlton  and  Lady  Dayrill  his  wife  ▼.  Earl  of 
)orfett. 

1 2.  A  feme  fole,  being  executrix  and  refiduary  legatee  of  J,  S.  ch.  Prec. 
lends  1 00 1,  to  A.  and  B,  for  which  ihe  takes  a  note  in  her  own  namey  41*  ^*  C« 
and  a  bond  in  a  trufieis  nanuy  and  afterwards  marries  B,  one  of  the 
obligors.    B^  dies.    On  a  bill  againii  A*  he  iniiited,  that  the  mar- 
riage with  B.  was  an  extinguiihment  of  the  bond,  as  well  as  if  it 

bad  been  made  in  her  own  name  ;  fed  non  allocsitur.     2  Vem. 

^90.  pi.  ^8o.  Fafch*  1693.  Cotton  t«  Cotton. 

M%  Debt 


»63i 


iBaron  ano  iFeme* 


ikin.  409»  13.  Debt  on  bond  for  performance  of  covenants,  in  certain  __ 
H^mg  v!  ''^^*'^  made  between  the  defendant  and  his  wife  before  marriage^ 
PavityS.C.  (viz.  that  the  man  Jhottld  bring  50/.  and  the  ivoman  25  L  into  ^ 
and  though  Jfocl^  into  the  hands  of  a  ^d perfon^  to  he  fo  and  fo  difpofedof.)  It 
Smith  v.^  was  argued,  that  the  promife  was  fufpended,  and  confcquently 
Stafford,  cxtinguiihed  by  the  marriage.  But  per  Holt  Ch.  J.  though  tHc 
Hob.  a  1 6.  articles  are  fufpended  by  the  marriage,  yet  it  was  the  intent  of  thc^ 
TctHoUCh.  parties  that  the  things  fliould  be  performed,  though  the  articles 
J.  fafd,  ihi«  are  gone ;  and  the  bond  is  i>ot  void,  being  made  to  a  3d  perfon* 
Vtt  flidefin  ^^^  Eyres  }•  cited  i  Inft.  206*  and  they  faid  the  money  was  to 
Vera.  409/  be  brought  in  prefently,  fo  that  though  the  marriage  bad  been  a 
Aig.  cites  releafe,  yet  they  fliouId  plead  performance  to  that  time.  Judiciunr 
SfcUof'  pto  quer' nifi.  Comb.  242.  Hill,  j  W.  &M.  B.R.  Gibbons  v. 
Smith  ^r      Davics. 

Stafford, 
'  whexe,  according  to  the  book,  a  promife  by  the  hufband  to  the  wife  to  *  \txft  her  $00 1.  at  his  death 
was  difchai^ed  by  the  intermarriage  \  but  fays,  note  that  the  cafe  of  Clarke  v.  Thompfon,  Cro.  J. 
571.  is  dii^Iy  contrary,  and  therefore  the  cafe  of  Smith  and  Stafford  ib  cited  {  and  3  judges  were  of 
opinion,  that  the  promilc  was  not  difchaiged  by  the  intei marriage,  and  only  my  Ld.  Hobart  was  of  the 
contrary  opinion.  [I'his  remark  oa  the  cafe  of  Smith  v.  Stafford,  is  in  a  nota  at  the  end  of  the  cai< 
of  Clark  v.  Tbomfon,  Cro.  J.  571.  pi.  11.]  2  Sid.  59.  Hill.  1657.  it  was  faid  by  Glyn  Ch. 

Lthat  the  opinion  of  Hobart  in  Smith  and  Stafford's  cafe,  feems  ccmtrary  to  the  judgment  of  the 
e  cafe»  and  contrary  to  Hetl.  Rep.  12.  for  in  favour  of  common  afforances  and  continual  prafiico 
it  would  feem  very  dangerous  to  adjudge  this  debt  cxtinguiihed. 

•ri64j 

14.  Upon  a  treaty  of  marriage  the  man  gave  a  bond  to  the  'wo^ 

many  conditioned  that  if  be  did  permit  her  to  difpofeof  100/-  then  the 

bond  fhould  be  void.     Afterwards  the  marriage  took  effed,  fo  that 

the  bond  became  void,  yet  this  tvas  held  to  be  a  good  agreetnent  \  and 

the  court  decreed  n:hat  the  hufband  fliould  give  bond  (o  truftees 

with  the  fame  condition.     It  wag  held^  that  a  bill  may  be  exhL* 

bited  by  her  prochein  amy ;  or  if  truftees  exhibit  a  bill  for  or  oa 

her  behalf,  It  is  good  either  way.     2  Freem«  Rep.  205.  pi.  27JK 

Mich.  1695.  Drake  v.  Storr. 

Cardi.  511.        *S*  ^<^^  h  ^  ^^^^  '^  ^  ivofnan  before  their  intermarriage^  that  in 

fiiii.  1 1  w.  cafe  they  intermarried,  and  the  wife  furvived,  and  the  huiband 

i*ao*5  c    ^^^'  ^^^  loool.  then  to  be  void.    Per  Holt  Ch.  J.  the  bond  i& 

adjudged  ad  cxtinguiflied  by  the  marriage.     Per  Gould  and  Turton  J.  it  is 

cordingiy  by  only  fufpcndcd,  bccaufc  it  would  fubvert  the  marriage-agree-» 

a  judges,      ment,  and  the  rather  becaufe  it  was  not  payable  during  the  co-^ 

contra  Holt;  ',.  ,,  .  '^•'rr-^tT 

whereupon  a  verture,  but  It  was  a  debt  on  contingency ;  fo  that  if  the  wife 
writ  of  error  dum  fola  had  releafed  all  demands,  the  debt  had  not  been  zx^ 
ITca^"^^^  tinguiflied.     1  Salk.  325.   HUL  n  W.3.  B.R.   Gage  or  Gray 

fcacc.  but      V.  A£^On. 

the  plaintiff 

in  error,  perceiving  the  court  iik lined  to  aflirm  the  judgment,  did  not  proceed.  i»  Mod.  ^%%, 

S.  C.  argued  at  bar  ai^  at  bench,  and  fays  that  the  cafe  went  afterwards  into  chancery,  where  relief  w« 
given,  the  bond  being  confidered  as  a  raarriage>agreement.*— — ^Froem.  Rep.  512.  pi.  687.  S.  C 
adjornatur.  Ibid.  515.  pi.  691.  S.  C.  adjudged  by  2  judges,  conua  Holt  Ch.  J.  .Ld. 

Kaym.  Rep.  515.  S.  C.  with  the  argument!  oi  the  judges,  and  adjudged  that  tlie  bond  was  notes^ 
ttngui(bed  by  the  marriage,  by  the  2  judges  contra  Holt  Ch.  J.  >  Tern.  4So.  dI.  436*  Hiik 

1704.  AAon  ▼.  Pierce  tc  Saxby  &  al*  S.  C.  and. decreed  the  bond  good^ia  equity,  thovgh  extSngitiiM 
at  law,  and  that  it  fliould  bind  the  real  affets;  and  decreed  that  ihe  redeem  a  mortgage  as  well  of  copy, 
bold  as  freehold,  iiicluded  in  the  fame  fecurity,  and  to  hold  ovcr.i  Chan.  Prec.  237.  pi.  199. 

A6lon  T.  AdoQ,  S.  C.  decreed  accordingly. —^-'h^Freem.  Rep.  5F2.  pi*  687.  HiU.  1699.  B«  lU, 
aud  ibid.  515.  pi.  6^t.  B.  R.  the  S.  C«  andiMM  ly  Gmild  and  Turtgo  J*  that  the  boad  ianot  di^* 
charged,  but  Hblc  Ch.  J.  c  contra. 
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(R.  a)     Will  made  bjr  Feme  Covert.     Good  in 

what  Cafes. 

I.  A  Feme  cotert  dcvifes  coods  by  hef  teftament,  and  the  iaron 
-^^  delivers  the  goods  to  the  executors  of  the  wife,  as  was  proved 
hj  verdict  j  the  court,  upon  this  prefumption,  adjudged  that  the 
baron  gave  precedent  a/fent  to  the  making  the  will.  Arg.  Mo.  192* 
pL  341.  cites  5  E.  2; 

2.  Quaere,  if  a  feme  covert  may  devi/e  to  her  onvn  baron ;  for  AfdneMfii 
it  may  be  by  coercion  of  the  baron.     Br.  Devifc,  pi.  18.  cites  31  J^jjj    J* 

Afl.    3*  'vijtd  f  her 

Sarony  and 
4ic4.     This  deviie  is  void,  ptecur.  for  the  law  presumes  that  this  d«v!ie  ii  hy  coercion  of  the  baron* 
iUd.  pi.  31.  cites  6  £•  3.  It.  Kotmgh.  S.  P.  Ibid.  pi.  34.  citex  3  £.  3.  it.  Not. 

3.  Ay^m^hath  feoffees  to  her  ufe,  and  takes  baron,  and  makes  Br.  Tefti- 
her  vfill  that  the  feoffees  Jball  infeoff  her  baron^  and  dies.  The  baron  J^^^jP^cJ* 
ihall  not  have  a  fubpoena  againft  the  feoifees ;  for  the  will  of  the 

feme  covert  is  void  5  by  all  except  Tremayle.  Br.  Confcience,  &c. 

pL  28.  cites  18  £.4.  II.  r  15^  n 

4.  Marriage  is  a  countermand  of  a  will  made  by  a  feme  fole.  And.  181. 
4  Rep.  60.  Mich.  30  &  31  Eliz.  C.B,  Forfe  y.  Hcmbling.  pi.»i7- 

S«  C.  adjudged  that  the  will  it  void.  Gold/b.  109.  pi.  t6.  Anon,  hutfeems  to  be  S.  C.  and 

As4erfon  Ch.  J.  held  the  marriage  to  be  a  countermand  ;  but  the  oiher  %  juftices  contrary,  though  all 
iMid  die  will  void  j  but  vhe  other  3  thought  that  was  by  reafon  of  the  Ji (ability  of  the  teftacrix  at  the 
tioK  of  her  death,  when  the  will  ihoold  take  cfieA  and  be  confummated. 

A  wonun^s  marriage  is  alone  a  revocation  of  her  will;  per  Ld.  C.  King,  z  WmL^s  Rep.  (614.) 
Trin.  J73X>  Cotter  v.  Layer. 

Bot  tbuugh  bet  will  is  revoked,  yet  if  her  hufband,  before  marriage  with  her,  was  bound  or  c^ve* 
woMted  to  perforM  ber  will,  and  after  her  di-aih  he  does  !iCt  perform  it,  by  paying  the  legiciet  therein 
keqaeathed,  nit  bond  or  covenant  itands  good,  and  is  fusible  againft  him.  Went.  Off.  Exacat^r,  m. 
cites  it  adjudged  M.  25, 16  £lis.  Wood  s  cafe.  > 

5.  Feme  by  aflent  of  baron  may  make  tcftament,  and  executors  Soof^wA 
to  fue  for  chofes  en  aflion,  and  to  poflefs  goods  and  chattels  which  'f^l"^Hfy 

nr-i  ^-1  ■/•  A  1  taken  fro 

Jhc  had  as  executrix  ;  but  not  to  give  legacies.  Agreed  per  tot.  berbefon 
cur.  Mo.  339.  pi.  459.  Mich.  32  5c  33  Eliz.  C.  B.  Sir  Mpile  ^^''riaie. 
Finch  v.  Finch.  V'f  '***'*. 

flie  marries* 
2  And.  91.  Sir  M.  Finche*s  cafe,  S.  C.  Cro.  C.  io6.  pi.  7.    HiU.    3  C^r.  S.  P.  by  three 

jnfticci.  Mod.  all,  21a.  pi.  44.  Pafch.  aS  Car.  2.  C.  B.  Anon.  S.  P.  per  cur.  and  fuch 

a  will  by  the  hafband'i  aficnt  being  properly  a  will  in  law^  ought  to  be  proved  in  the  fpirituat 


rrom 
ror§ 


6.  Wliere  the  wife's  making  a  will,  and  confequently  an  ex- 
ecutor, may  be  prejudicial  to  her  hujband^  and  prevent  him  of  fome 
benefit  or  advantage,  or  tend  to  his  lofs  or  difadvantage,  it  fhall 
not  be  availabk  or  effeftual  without  his  aflent.    Went.  Off.  Ex. 


200. 

7.  Debt  upon  bond  conditioned,  that  whereas  the  defendant  was  it  was  agreed 
dmit  to  marry  A.  S.  &c.     If  he  fbould  furvive  her,  then  if  within  ^*t  where 
Ant  9Wiilu  ^Jitr  btr  dcceafc^  h<  JhwUfcLj  tg  tk  obligee  300/.  to  \^^fg4^ 

etnd 


i6s  "Baton  ann  Sftmt 

foft  in  tht  and  for  fuch  ufes  as  the /aid  A.  S,  by  any  writing  under  her  band  anJ 
^£^,    fi^ifiould  appoint^  then,  &c.  A.  S.  by  wUl  in  writing  fealcd,  &c. 

if  it  be  not  appointed  fuch  funis  to  be  paid.    The  defendant  pleaded,  that  the 

particularly  wife  made  no  appointment,  for  that  Ihc  ought  to  have  made  a 

that  ibe  may  ^^^^  ^^  writing,  and  not  a  will,becaufe  a  will  is  ambulatory  and 

cfifpofe  by  revocable,  and  is  not  to  have  any  efie£l  till  after  her  death^  be- 

^J»y? *  fides  that  a  feme  covert  cannot  make  a  wiU.     But  the  court  (ab- 

^^^[^jj  fente  Jones)  held  the  declaration  good ;  for  though  a  feme  co*- 

in  nature  of  vcTt  Cannot  make  a  will  without  the  aifent  of  her  huiband  after  xt 
wT'!!^"***  is  made,  yet  that  declaration  in  form  of  a  will  is  good  enough  % 

^iljgl^  and  Judgment  niii  for  the  plaintiff-     Cro.  C*  367.  pi.  2.  ,MiCh. 

te  appoint-  10  Car.  B.  R.  Tyller  v.Peirce.  . 


%  Veni*  Rep*  530.  pi.  315.  Mich.  1695.  in  cafe  of  Sawyer  f.  Bletibe* 

8.  Bend  was  given  before  marriage,  that  the  wife  might  dtfpe/e 

cf  500 A     After  marriage  the  wife  confented  to  cancel  the  bond 

which  was  exchanged  into  a  note,  that  fhe  (hould  difpofe  of  it^ 

fo  as  he  might  befirjl  acquainted  with  it.     The  wife  difpofed  of  the 

cool,  without  firft  acquainting  the  huiband ;  decreed  againfl  the 

huiband  in  favour  of  the  difpofition.    Chan.  Rep.  118.  13  Car.  i. 

Palmer  v.  Kennel. 

Chan.Cafety      p.  A  feme  covert  living  feparate  from  her  baron,  and  faving 

118.  Mich,  money  out  of  her  alimony,  may  by  will  difpofe  oi  things  in  <xt 

$•  C.  dted    ^*pf>^  ^  l^nfiy  ^i^d  ^^t  without  the  ajfent  of  her  -hu/handy  there  havii^ 

accordingly,  been  an  agreement  to  that  purpofe^  per  cur.     Chan.  Rep.  I25» 

-dwadbjt  ,^Car.  I.  Gorge  V.  Chancy. 

declared  to  be  1  juft  order.  Toth.  i6x.  S.  C.  accordingly,  as  to  djfpofing  by  will,  bat  (ays  «»• 

dung  of  tbe  agreement. 

•  10.  Debt  upon  bondj  that  whereas  the  obligor  being  about  td 
marry  M.  if  he  fhould  permit  her  to  make  a  will  of  her  hu/banfs 
t  I^  ]  goods  tQ  the  value  of  100/.  to  be  paid  within  a  year  after  her  deceafe^ 
then,  &c.  The  defendant  pleaded  that  he  did  permit  her  to 
make  a  will,  &c.  But  the  cburt  held  the  plea  not  good,  for  he 
ought  to  have  pleaded  that  he  paid  accordingly,  for  otherwifc 
he  anfwers  to  one  part  only  of  the  condition ;  for  to  be  paid  and 
to  pay  is  all  one,  otherwife  it  would  be  idle  to  permit  hcf  to 
make  a  will,  and  not  to  pay ;  and  judgment  for  the  plaintiff.  Cro. 
Car.  397.  pi.  18.  Mich.  16  Car.  B.  R.  Sherman  v.  Lilly. 

II.  An  authority  was  given  to  the  wife  to  devife  300/.  flic  de* 

vifed  50/.  to  one  and  joA  to  another y  and  fo  on  ;  and  uie  court  held 

this  a  good  difpofal.  Keb.  348.  in  pi.  31.  Mich.  14  Car.  a.  B«  R« 

Harris  v.  Beflie. 

H^^s'ft'        12.  B.  before  his  marriage  with  P.  covenants  nmth  her  relatioast9 

ft9  Car.  a.    permit  her  to  make  a  will  rf  fuch  and  fuch  gtods.    She  made  a  wiS 

C.  B.  Brook  of  thofe  goods,  and  died.     The  will  being  brought  to  the  prcro- 

J-  c"'^*     gative  court  to  be  proved ;  the  hufband  fuggdted  for  a  prohi- 

tfaefe  poiou  bition  that  the  teftatriz  was  faemina  viro  co-operta,  and  fo  difabkl 

werercfoived  to  make  a  will,  and  a  prohibition  was  granted^    Per  NorA  Ch.  J, 

ift' uThSS^  the  fpiritual  court  has  the  probate  of  wills,  but  a  feme  covert  can- 

k  aa  ap««  &ot  make  ^  will  j  if  ib^  gives  any  thing  by  lier  hulbaod'a  cooicat^ 


^aton  ano  jreme.  i66 

tlie  |Mf o^torty  thereof  paffcyfirom  him  to  the  legatee,  and  it  is  his  ment  Wbw 

gifti    If  the  goods  were  given  into  another's  hands  irt  trUft  for  ^8™?%!^ 

the  wife,  yet  her  will  is  but  a  declc^ration  of  the  truft,  and  i^ot  a  may  make  « 

wiJI  properly  fo  called-     Mod.  211.  pi.  44.   Pafch.    28  Car.  2.  Y'";*^.^* 

.  J>v  Anon.  good  wiu, 

vjikfs  the  bafiand  tT^arrees  5  and  hit  content  Jhalt  Be  trnptud  till  tbi  contrary  apftar.  And  the  law  U 
the  Um^  thoogh  he  knew  Abt  when  die  made  the  Mrill ;  which  when  made,  it  U  in  this  cafe,  at  in 
«chen»  ambttiatoty  till  the  death  of  the  wife,  and  his  diflent  thereto ;  but  if  after  her  death  he  doth 
confeat,  be  can  nerer  after  diffent,  for  then  he  might  do  it  backwards  and  forwards  in  infinitum* 
Idly,  If  the  hoiband  would  not  have  f«ch  will  to  ftand,  he  ought  prtJer.tJy  after  the  death  of  his  tvife  f 
ptn  his  difent.  ^6\y,  Jf  the  hu/band  confent  that  hit  wife  ihaii  make  a  will,  and  accordingly  &• 
doth  make  foch  a  will  and  dieth ;  and  if  after  her  death  he  comes  to  the  executor  named  in  the  wtll» 
and  feems  to  approve  her  choice,  by  faying  that  he  is  glad  that  (he  had  appointed  fo  worthy  a  perfon, 
snd  Jetfm  t»  he  fjtiijUd  in  the  main  vcitb  the  wiU,  and  recommerds  a  ccffin-maktr  to  the  executoc,  attd  m 
gtldjmstb  fir  making  the  rings^  and  a  herald  painter  for  making  the  efcnuheons  \  this  is  a  good  affent,  and 
make^  it  a  good  will,  though  the  hu/band.  When  he  fees  and  reads  the  will,  (being  thereat  djfpleafed) 
oppofes  the  probate  in  the  fpiritual  court,  by  entering  caveats  and  the  like  ^  and  fuch  difagreement  af- 
ter the  former  allent  will  not  hurt  the  will,  becaufefuch  aflent  is  good  in  law,  though  he  knew  not  the 
particular  bequefts  in  the  will.  4th1y,  When  there  is  an  exprefs  agreement,  on  confent  that  a  woman 
may  make  a  will,  a  little  proof  tvilJ  he'fufficient  to  make  out  the  c  ntinuance  of  that  confent  after  her 
death  \  and  It  will  be  needful  on  tb^  other  fide  to  prove  a  difagreement  made  in  a  foiemn  manner,  and 
thofe  things  which  prove  a  diflatisfa£lion  on  the  hufband's  part,  may  not  prove  a  difagreement,  bccaufe 
the  one  is  to  be  more  formal  than  the  other ;  for  if  the  huiband  flioold  fay  that  he  hoped  to  fet  afide 
the  will,  or  by  fait  ot  otherwife  to  bring  the  executors  to  terms,  this  is  not  a  diflfcnt.— 3  K.eb.  614* 
pi.  3*  S.  C.  and  it  was  infifted  that  the  huiband  ought  to  have  adminiftration,  becaufe  there  was  a 
/ujplus  of  things  [or,  befides  things]  in  aaion,  which  the  plaintiff  the  hu&and  claimed  by  the 
wiiJ ;  and  per  cur.  the  will  is  void,  and  the  huiband  bound  only  by  the  articles  to  permit  it;  and  pro- 
Ubf  tion  nifi. 

1 3.  Dcvife  of  a  power  to  a  ftngk  ivoman  to  grant  an  annuity^  She 
marries.  This  power  remains  in  her,  and  is  not  vefted  in  the 
hufband,  and  her  difpofing  it  by  a  nuncupative  will  is  good.  Fin. 
Rep.  346.  Pafch.  30  Car.  2.  Gibbons  v.  Moulton. 

14.  It  was  declared  by  the  Ld.  Chancellor,  if  the  wife  do  make" 
a  will,  and  give  legacies,  &c.  although  the  hufband  did  promife 
her  to  perform  it,  and  gave  her  leaye  to  make  it,  nay  although  he 
£d  afi£r  the  death  of  the  wife  ajfent  to  tty  yet  he  is  not  bound  by  it, 
and  the  performance  of  it  in  him  ib  only  honorary,  unJefs  the 
hujhand  did  agree  before  tnarnage  that  (he  lliould  do  it,  and  tllen  he 
will  be  bound  by  his  agreement  j  but  all  promifes  after,  nay  if 
the  wife  makes  him  executor,  and  he  proves  the  will,  yet  he  is 
bound  no  fartlier  than  in  honour,  for  the  will  of  a  wife  is  a  void 
thing,  and  it  is  in  ftri£tnefs  no  will ;  and  if  a  bond  be  given  to 
perform  the  will  of  a  married  woman,  and  Hie  makes  a  will,  it  hath  [  1 57  1 
the  import  of  a  writing,  and  notliing  elfe.     a  Freem.  Rep.  70.  pL 

82.  Trin.  1681.  ChifweU  v.  Blackwell. 

15.  A  man  fettles  land  of  61.  per  ami.  to  the  ufe  of  himfelf  for  »  VeTn.3*«, 
Hfe,  and  then  to  his  wife  for  life,  and  agrees  that  (he  fhall  hold  P^-.  V  5* 
the  land  until  100/.  fbcdl  he  paid  to  her  executors y  adminiftrators  or  s.c.Savmr 
aiEgnees  \  (he  by  a  writine  purporting  a  will,  difpofes  of  this  v.  Bietfow, 
lool.  and  dies  in  the  life  of  her  huiband.     It  is  a  good  appoint- ^f^f^*'"'* 
snent  in  equity;  per  Ld*  K.  North,  Vern.  244-  pi.  235-  Trin.  vly^ad^^i 
36  Car.  2.  Bletfow  v.  Sawyer.  B.  in  tmft 

out  of  the 
RQtf  and  profits,  to  pay  6A  ftr  arn,  for  the  feparatt  ufe  of  M.«A.\  wife,  and  to  be  at  her  difptfat, 
thm  to  the  ttie  of  A.  for  life,  and  a^er  his  death  to  the  heirs  of  M.  till  ihe  heirs  or  ailigni  of  A. 
ftovJd  pay  to  the  executorSf  adminijiraters  or  ajigns  of  M,  zoo/,  with  interefi^  fmrn  the  death  of  A*  then. 
to  the  wife  for  ber  life,  for  her  jointure,  remainder  over.     M.  dies,  having  by  a  vv ill  difpo^  of  this 

tooJ,    Tbe  GOiut  dwvfiit  iht  wM  iw(  difpofe  of  iu 

16.  Where 


167  ^ron  ano  Jftttit 

$•  p.  anilfo       16;  Where  a  ft'mc  covert  /aves  mofigy  out  of  a  feparate  mainU^ 

Aw^kMmo-  «a«r#,  flic  may  difpofe  of  it  as  a  feme  folei  per  Li  K.  North. 

jiey/^andOte  Vem.  245.  in  cafe  of  Bletfoe  v.  Sawyer^  and  (aid  that  there  had 

by  manage,  been  fcvcral  decrees  accordingly. 

jneat  and 

good  boufewifery  faves  money  ont  of  it,  (he  may  difpofe  of  fuch  money  {o  faved  by  her,  or  of  any 
jewela,  ftc.  bought  with  ic,  by  a  writing  in  nature  of  a  will,  if  Ihe  dies  before  her  hulband  ;  and  Ihall 
4iave  it  herfelf,  if  ihe  furrives  him  )  and  fuch  money,  jewels,  &c.  ihaU  not  be  liable  to  the  bolband'a 
.debts;  cited  by  Hutcblns.  Chan.  Prec.  44.  pi.  44.  Pafch.  1693.  in  cafe  of  Herbert  V.  Herbert, 
at  decreed  in  Sir  Paul  Neal's  cafe.  ■  Equ.  Abr.  66.  cites  S.  C.  but  ao  book  }  and  fays  that  the 
wife  was  allowed  what  fhe  had  faved  out  of  her  pin-money,  againfl  the  derifee  of  tbe  real  e(l8te«-i— « 
Mich.  1694*  between  Mills  &  Wikes. 

17.  Where  flie  has  power  given  her  by  her  hufband  to  make%s 
will,  probate  of  fuch  will  per  tejfes  is  fttfficient  proofs  without  any 
other  proof;  becaufe  as  to  that  purpofe  the  huiband  has  made  her 
a  feme  fole,  and  no  prohibition  will  lie.  Chan.  Prec«  84.  pi.  75. 
Mich.  1697.  Balch  V.  Wilfon. 

18.  Where  a  feme  covert  has  a  power  rcferved  to  difpofe  by 
lail  will  or  writings  and  (he  makes  her  will  and  difpofes,  and  the 
hujband  fubfcribes  his  approbation ;  in  fuch  cafe  the  perfoti  to  whom 
file  gives  is  not  legatee^  but  nominee^  and  if  he  dies  before  the  wife, 
ith  not  like  a  legacy  which  is  thereby  lopfcd\  but  it  is  only  the  ex- 
ecution of  a  truft,  and  the  executors  or  adminiftrators  (hall  take, 
Abr.  £qu.  Cafes,  296.  pi.  2.  Mich.  1700.  Burnett  v.  Hoi- 
grave. 

19.  Feme  covert  by  confent  of  hu/hand  makes  her  will,  and  an- 
other feme  covert  executrix.  Her  father  upon  oath  of  her  dying 
a  widow  obtained  adminiftration,  and  being  cited  below  by  the 
executrix  to  have  the  adminiftration  revoked,  moves  for  a  prohi* 
bition  upon  fuggeftion  that  (he  was  covert  at  the  time  of  deaths 
and  has  rule  nifi ;  and  the  mfitter  being  opened  to  the  court,  they 
difcharged  the  rule.  And  per  Holt,  a  married  woman  catinot 
make  a  wiU,  even  as  executriMy  without  confent  of  her  hufband* 
12  Mod.  306.  Mich.  II  W.  3.  Richardfon  V.  Seife^ 

Though  in        20.  Feme  by  articles  before  marriage,  refenres  power  to  difpofe 

ftridnefs  a  ^f  ^  term  by  will  or  otherwife.    Two  days  before  marriage  ihe 

caanotmake  fnai^^  a  vuill,  and  gives  the  truft  of  the  term  to  B.     She  marries 

swill,  yet  and  dies.     This  will  is  not  fuch  a  will  of  which  die  court  below 

^wtte?to  ^^^  ^^y  jurifdiftion,  fo  as  to  be  proved  by  executor,  but  it 

Sujce  a  amounted  to  an  a/pointment  in  equity  who  (hould  have  the  truft 

writing  in  according  to  the  faid  articles ;  and  the  way  here,  had  been  to 

wiu"tiMf  *  gi^nt  adminiftration  to  whom  flie  had  appointed  the  tnift^  and  not 

ivriting  will  to  proceed  by  way  of  probate*     7  Mod.  147.  Hill,  i  Ann.  B.  R. 

tf^erati  as  a  Tavlor  V.  Raincs. 

wiU  i  per  ^ 

Ld.  CiuICIog.    a  Wms.*8  Rep.  (624)  Trin.  1713.  Cotter  ▼.  Layer. 

C168]  ' 

She  nay  if.  Whcrc  a  woman  is  executrix  and  marries,  there  Ihe  may 

2^f '^  make  a  will  with  confent  of  her  baron,  and  cannot  without ;  per 
foods  whicb  Holt  Ch.  J.  X  Salk.  313.  pi.  20.  Hill.  I  Ann.  B.  R:     . 

ftebasaa 

ciecator.  And  if  flie  makes  a  will  of  goods  v/bubjbe  bds  as  executor  f  and  ofdehts  etberwt/e  dot  fohtr^ 
the  will  is  good  as  to  the  firft,  and  void  as  to  tbe  laft,  and  in  fuch  cafe  her  executor  fliall  talte  the  Mt^ 
•ftd  ths  huftikod  at  aduuaiftntor  lfa«  Uft,  fo  that  in  f«cH  ftafe  flic  dies  teftatc  and  iateiUce;  and  having 

betk 


Tdtttn  anb  Stmt.  i68 

1»3tK  an  execat!i>r  and  adminlftrator.     Went.  Off.  Ex.  101  •  A  feme  covert  cannot  devift  wha 

the  has  as  executrix  without  her  hviband^s  allent ;  and  therefore  a  prohiblticn  was  granted  (o  the  fpi- 
riculcouft  to  hinder, their  proving  fochwUl.     iz  Mod.  22 1.  pi.  14.  Fafch*  8  Ann.  B.  R«  v 

22.  If  ji  woman,  having  debts  due  to  her ,  marries,  flie  may  make 
a  will  quoad  thefe,  and  th6  ordinary  may  prove  it.  In  other 
caiesfiie cannot ;  for  it  is  only  a  writing  in  form  of  a  will;  but. in 
the  principal  cafe,  which  was  a  will  made  in  purfuance  of  a  power 
refcTved  before  marriage  with  tha  confent  and  privity  of  the  in- 
tended hufband,  though  he  refufed  to  be  a  witnefs  or  party  to 
the  intended  deed,  it  appearing  that  the  ordinary  had  only  granted 
adminiftration  quoad  the  goods  in  this  will,  it  was  allowed  as  rea- 
fonable.  x  Salk.  313.  pi.  20.  Hill,  i  Ann.  B.  R.  Shardelow  v. 
Naylor. 

23.  If  a  iviil  is  made  by  feme  covert  of  lands  of  inheritance  to 
J."  S.  and  the  baron  dies^  and  then  the  wife  dies,  though  her  inten- 
tion is  plain,  and  though  after  the  deceafe  of  the  baron,  when  flie 
became  fui  juris,  (he  might  have  dcvifed  tlie  lands  to  J.  S.  or  by  a 
rrpublication  have  made  the  former  will  good,  yet  it  is  not  reliev- 
able  in  equity  ;  perLd.  K.  Wright.  2  Vem.  475.  pi.  431.  Hill, 
X  704.  in  cafe  of  Clavering  v.  Clavering. 

24-  Where  a  woman  on  marriage  referved  a  poiver  to  difpofe  of  Chan.  Prcc. 
her  perfonal  eftatey  and  rents  and  prof  ts  of  her  realy  it  was  objelfted  *S5'Pl'*o7»> 
(he  had  difpofed  of  feveral  mortgages,  &c.  that  appearing  not  to  j,'  cJnfenV 
he  part  of  the  eftate  over  which  fhe  had  referved  a  power.     Per  of  the  man 
Wright  K.  it  appeared  not  that  any  other  eftate  came  afterwards  ^^°"  °**'- 
to  her,  and  therefore  what  ftie  died  pofTeflcd  of  is  to  be  taken  to  made  over 
be  the  feparate  eftate,  or  the  produce  of  it ;  and  as  fhe  had  power  her  eaate 
over  the  principal,  fhe  confequently  had  it  over  the  produce  of  it.  """j.*"^ 
2  Vem.  Rep.  535.  pi.  478.  Hill.  1705.  Gore  v.  Knight.  brarher^ 

own  dirpoCal.  In  this  cafe  all  the  product  or  incrcal'e  of  it,  or  that  which  comes  in  lieu  of  it,  ihall  be 
aUb  at  her  4ifpofal.— —  S.  P.  Pafch.  I7i9«  Abr.  £qu.  Cafes,  346.  Gold  v.  Rutland,  and  though 
trvftees  are  mcodoned,  yet  a  difpofithn  hy  her  own  bdnds  is  good. 

25.  The  baron,  in  confideration  of  a  bond,  .given  by«him  to  ^''**'  ^^"• 
tmftees  for  the  ufe  of  the  wife,  being  delivered  up  to  him,  and  ^^q\  kVo. 
of  her  joiping  with  him  in  difpofing  of  a  leafehold  eftate  of  her's,  tidem  verbis* 
conreys  a  long  term,  fuppofing  it  to  be  a  fee,  to  truftees  for  his 

own  and  his  wife's  life,  and  the  furvivor  x>f  them,  remainder  to 
tie  heirs  of  the  wfe.  She  dies  without  ifTue,  and  by  writing  in 
nature  of  a  will  devifed  to  J.  S.  and  his  heirs.  The  hulband  ^ 
claimed  it  as  her  adminiftrator.  J.  S.  tpok  out  adminiftration  to 
her,  and  got  a  releafe  from  her  heir  at  law ;  and  Ld.  Cowpcr  tak- 
ing all  this  together,  decreed  that  J.  S.  was  well  intitled  to  dif- 
cha^e  a  mortgage  then  on  the  premifes,  and  the  devife  good. 
Ch.  Free.  480.  pi.  301.  Hill.  17 17-  Marftiall  v.  Frank. 

26.  Where  a  power  is  given  to  a  woman,  at  that  time  unmar- 
ried, to  difpofe  by  wilt^  and  fhe  afterwards  marries,  it  was  decreed 
that  the  marriage  is  a  fufpen/ion  of  her  power  j  but  if  fiic  furvives 
her  hufband,  the  power  revives  -,  but  quaere  in^c ;  for  the  lords 
ient  to  have  the  opinion  of  the  judges  upon  it*  MS.  Tab*  Feb. 
9th,  1727.  Rich  Y.  Beaumond. 

Vol.  IV.  O 
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(S.  a)    Where  they  take  by  Moieties. 

I.  tN  formedon,  where  ^Lgjfi  in  tail  is  made  to  J.  N.  the  rs* 
^'  maitider  to  the  right  heirs  of  the  baron  and  feme^  this  remaiiw 
der  is  in  jointure^  and  furvivorihip  ihall  hold  place*  And  fo 
where  a  gift  is  made  to  N.  in  tail,  the  remainder  to  the  right 
heirs  of  P.  and  Q^  who  are  dead  at  the  time  of  the  gift  made» 
there  the  remainder  is  in  jointure,  and  furvivorihip  (hall  hold 
place;  per  Mowbray.  Br.  Jointenants,  pi.  12.  cites  38  £• 
3.  26. 

2.  A perfonal  duty  being  a  chofe  en  oBiony  fliall  well  lie  in  jmn^ 
ture  between  a  man  and  his  wife  \  hut  othen^'ife  of  other  per* 
fonal  things.  Noy,  149.  in  cafe  of  Norton  v.  Glover,  cites  4 
H*  6.  6.  a. 

3.  Where  the  baron  and  feme  purchafes  land,  and  the  baron  ali^ 
enjy  and  dies,  the  feme  may  have  cui  in  vita  and  recover  the 
whole ;  for  there  are  no  moieties  between  the  baron  and  feme 
during  the  coverture,  and  therefore  it  is  not  good  for  any  moiety; 
but  if  they  purchafe  before  coverture,  and  after  intermarry,  and 
the  haron  aliens  all,  and  dies,  the  feme  ihall  have  cui  in  vita  of 
the  moiety,  and  recover  it,  and  the  alienation  is  good  of  the  other 
moiety.  Note  the  diverCty ;  for  it  appears.  Br.  Cui  in  Vita,  pi. 
8.  cites  19  H.  6.  45. 

4.  Baron  and  feme  purehafed  in  fee^  and  after  they  leafed  for  ^ 
years  by  indenture^  and  after  the  baron  releafed  to  the  lejfee  and  his 
heirs.    This  is  no  c!ifcontinuancc,  and  yet  this  gives  franktene* 
ment  to  the  leffee  '  jring  the  life  of  the  baron  \  by  feveralj  with- 
out doubt.     Br.  Leleafe,  pi.  8 1 .  cites  29  H.  8. 

5.  If  the  baron  and  feme  purchafe  jointly,  and  are  diffeifedy  ani 
the  baron  relcafes,  and  after  they  are  divorced,  the  feme  ihall  have 
the  moiety f  though  before  the  divorce  there  were  no  moieties  \  for 
the  divorce  converts  it  into  moieties.  Br.  Deraignnvent^  pi.  1 8. 
cites  32  H.  8. 

6.  W.  made  a  feoffment  In  fee,  &c.  to  the  ufe  of  himfelf  for 
life,  remainder  to  his  fon  and  to  his  wfe  who  fhould  be,  and  the  heirs 
of  their  2  bodies.  The  fon  married  M-  then  W.  the  father  levied 
a  fine  to  king  II.  8.  and  bound  himfelf  and  his  heirs  to  warranty^ 
and  6'itdm  The  fon  luas  attainted  of  treafon  and  executed,  leaving 
ifTue  then  living.  Then  the  queen  by  letters  patents  granted  the 
land  to  another,  and  afterwards  the  widow  and  her  ifliic  was  re- 
ilored.  The  queflion  was,  whether  (he  had  a  right  to  the  whole^ 
or  only  to  one  moiety  ?     D.  122.  a.  b.  pi.  21,  22.  Mich.  2  &  3 

advanctineot  P.  &  M.  Sir  Tho.  Wyatt's  cafc. 

of  his  fon, 

blood,  and  pofterity,  eovcnant  to  ftand  feiful  to  the  afe  of  himfelf  for  life,  and  after  to  d>e  nh 


A.  gWet 
Unds  to  B» 
a/id/ucb 
nufcAs  he 
(hall  after 
marry,  or  at 
Ihall  be  his 
wife.     B. 
Ukes  the 
whole ;    but 
ifA.  feifcd 
in  fee,  for 


name, 


of  tit  fen,  ami  Jucb  wif^  as  he  Jhall  marry,  and  the  heirs  male  of  his  body.  A.  dies,  and  tbes  the 
fon  take,  a  wife  ;  the  wUe  has  a  joint  eliute  with  her  baron,  to  them  and  the  heirs  male  of  the  body  of 
the  baton.  Jenk.  \i%»  pi.  s^*  '^rin.  ;  Jac.  in  the  court  of  ward^.  '  i  Rep.  lot.  a.  Arg.  $.  P* 
fays  it  was  fo  held  in  \A.  Pawlet's  cafe,  17  Ells.  D.  340.  ■  D.  3^9.  b.  34.0.  &c.  pi.  ^»  49, 
CO.  the  judges  ditfered  in  opinion,  and  afterwards  the  parties  accorded  between  themfelvesy  and  jodg- 
mcAt  was  given  by  defauiu  '        %  Ix.  ir.  pi.  25.  Brent's  rafe,  S.  C.  vgued  by  the  judges.     The 

cait 


Bacon  anO  jpeme.  *  lya 

ttk  wat,  fitfimewl  ly  tbt  hsna  to  the  ufe  of  limft//  andvift  fir  life ;  If  he  forviyei  htt  wife,  then  to 
the  nte^oi  bimf^  an  J  /mch  vtomam  as  he  Jheuldafier  marry  for  btr  jointure^  reminder  in  fee  to  a  ftran- 
Cer.  Pbr  Harper  J.  the  limitation  of  the  uie  cannot  be  puifued  precifeiy,  according  to  the  words,  and 
therefore  the  wofds  Iball  be  cnfirutdy  after  the  deceafe  of  the  iirft  wife  unto  the  ufe  of  the  haiband  until 
he  flurries,  and  afterwards  to  the  ufe  of  him  and  his  fecond  wife,  in  which  cafe  they  /hall  take  jointly* 
—  S.  C*  cited  a  And.  19&.  Arg.— — Mo.  377.  Arg.  cites  D.  340*  S.  C.  fays  it  was  admitted 
bj  ill  the  joftices  of  C.  B.  that  the  eftate  was  good  enough. 

Is  the  cafe  of  an  ujt  the  huiband  takes  all  in  the  mean  time,  and  when  be  marries  the  wife  takes  it 
by  tone  of  the  leoffment,  and  the  limitation  of  the  ufe  jointly  with  him  \  for  there  is  mot  ai^firaSiwn^ 
^  fiwal  ^^mg  by  fmrceh*     See  1 3  Rep.  59.  in  Sammes's  cafe. 

A  fine  was  kried  to  the  ufe  of  himfelf  and  fuch  wife  as  he  ihaii  after  marry  for  their  lives  \  and  af- 
ter to  the  ufe  of  J.  hit  daughter,  and  the  heirs  of  her  body ;  and  after  he  married  A.M.  and  died  ; 
aad  Wray,  Mead,  Onflow,  and  Plowden  were  of  opinion,  that  a  good  ufe  for  Life  was  fettled  in  A* 
M.  *  jotatenant  wich  her  huiband,  bccaufe  though  the  ufe  did  noi  fettle  in  her  comgleatly  till  the  mar- 
liage,  yet  it  fliall  relate,  as  to  its  commencement,  to  the  firil  fine  executed.  And  afterwards  the  par* 
tin*  not  fadsfied  inch  this  opinion,  fued  in  C.  B.  where  the  cafe  was  adjudged  with  this  refolution, 
as  appears  in  writ  of  entry  there  brought,  by  the  next  in  remainder  againii  the  faid  A.  M.  Mich» 
>3^  i^Elix.  Ai;g.   Mo.  517.  ci^s  it  as  Mucton*s  cafe>  See  tit.  Ufes  (L)  pl»  i,  in  tbt 


7.  CopyMd  land  was  furrcndcred  to  the  ufe  of  the  wife  for  llfe^ 
remainder  to  the  ufe  of  the  right  heirs  of  the  hujband  and  Huife*  The 
huiband  entered  in  the  right  of  the  wife.  The  remainder  is  ex- 
ecuted for  a  moiety  prefently  in  the  wife,  and  the  hufband  of  that 
was  feifed  in  the  right  of  the  wife,  and  the  lutfe  dying  firji^  her 
heir  ihouid  have  it ;  but  if  the  hufband  had  died  firft,  his  heir 
fiwld  have  one  moiety.     3  Le.  4.  pi.  10.  Mich.  4  &  5  P.  &M.  in 

C  B.  Anon. 

8.  Gift  to  A,  and  M,  and  to  the  heirs  of  the  body  of  the  faid  A, 
hegmenof  the  faid  M.  remainder  to  a  ftranger  in  tail,  i;^mainder 
OYcr  in  fee.  A.  after  marries  with  M.  they  take  by  moieties.   Mo. ' 
95*  pl-  235.  Pafch.  liEliz.  Brabroke's  cafe. 

9.  Land  is  given  to  baron  and  feme  in  f^ecial  tail  during  the  co* 
verture.  Afterwards  the  baron  is  attainted  of  treafon,  and  dies. 
The  wife  continues  in  as  tenant  in  tail ;  the  iflue  is  reftored  by 
parliament,  and  made  inheritable  to  his  father,  faying  to  the  king 
all  advantages  devolved  to  him  by  the'  attainder  of  his  father. 
The  wife  dies.  Walmfley  ferj.  conceived  that  the  iflue  was  inhe* 
rirablc ;  for  the  attainder  which  difturbed  the  inheritance  is  re- 
moved, and  the  blood  re/lored,  and  nothing  can  accrue  to  the  king ; 
for  the  father  had  not  any  eftate  forfeitable ;  but  all  the  eftatefur- 
vived  to  the  wife,  not  impeachable  by  the  faid  attainder  5  and 
when  the  wife  dies,  then  is  the  iflue  capable  to  inherit  the  eftate 
tail  .Windham  and  Rhodes  J.  prima  facie,  thought  the  con- 
^ry ;  yet  they  agreed  that  if  the  wfe  had  fuffered  a  common  re* 
^overy,  the  fame  had  bound  the  king.  Le.  157.  pl.  22 1.  Mich. 
31  Ehz.  C.  B.  Anon. 

lo.  William  Ocleand  Joan  his  wife  purchafed  lands  to  them  and 
iheir  heirs.  After  William  Ocle  was  attainted  of  high  treafon  for 
the  murder  of  the  king's  father  E.  2.  and  was  executed.  Joan 
his  wife  furvived  him.  E.  3-  granted  tlie  lands  to  Stephen  dt 
Bitterly  and  his  heirs.  John  Hawkins,  the  heir  of  the  faid  Joan, 
in  a  petition  to  the  king,  difclofed  this  whole  matter  ;  and  upon 
•  fci.  fa.  againil  the  patentee,  has  judgment  to  recover  the  lands ; 
but  if  an  eftate  be  made  to  a  man  and  a  womuij  and  their  heirs 

O  2  before 


t7<^t 


'Baron  ant)  iFeme* 


s  HolAock.  a  moiety,  for  the  ftatutc  executes  the  poflcilion  according  to  fach 
hcyhad*any  quality,  mantler^  form  and  condition,  as  they  had  in  the  ufc,  fo  as( 


before  marriage,  and  after  they  marry,  the  hufband  and  wife  hair0 

.   moieties  between  them.     Co.Litt.  187.  b. 

D.  149.  b.        II  ♦  If  a  feofff)tent  had  been  made  before  27  H,  8-  of  ujesy  to  liic 

iiic4.pr&   ttfe*of  ^  mart  and  a. woman  and  their  heirs,  and  they  intermarry^ 

M.  Bedel     and  then  the  (latute  is  made  \  if  the  huiband  aliens,  it  is  good  for 

T>  HoIAock. 

S. 

they  had  any 

ifue,  foch  though  it  vefts  during  the  coverture,  yet  the  aft  of  parliament  cx- 
iflue  fljouii  ccutes  fcveral  moieties  in  them,  feeing  they  have  feveral  moieties 
1^0/ tb*  i^  ^^  "fe.     Co.  Litt.  1 87.  b. 

Vfbole*  GoUfb.  «48.  pi.  72.  Hill.  43  £lia«  S.  P.  held  accordingly ;  per  tot.  cur.  without  ar- 

gument.—^Mo.  92.  pi.  %%%,  Trin.  10  £tis.  Symonds's  cafe,  S.  P.  held  accordingly  by  Welcb« 
Browo  U  Dyer,  but  WeAon  and  Bendlows  e  contra  ;  but  all  agreed  that  feveral  naoieties  ought  be  of 
«ftac«  tail,  as  well  as  of  fee  fimpie between  baron  and  itmt*  '^*  P*  adjudged  by  .the.adfioe  of 

Wray  &  Anderfbn  Ch.  }.  in  the  court  of  wards,  that  the  hufband  and  wife  took  by.  moieties.  Mo* 
7x5,  716.  pi.  1000.  Mich.  32  &  33  £U2.     The  Queen  v.  Savage. 

The  ro^r.  12,  If  I  jcafc  land  to  a  feme  fole  for  term  of  years  who  takts 
thiaXfe  to  ^^^^^3  and  afterwards  I  confirm  the  eflate  of  the  baron  and  his  wif<^, 
the  huiband  fo  haVc  and  to  hold  the  land  for  term  of  their  two  lives,  they  have 
Md  wife  for  joj^t  *  cftatc  in  the  freehold  of  the  land,  bccaufe  the  wife  had  not 
makeathem  franktenement  bcfotc.     Co.  Litt.  f.  526. 

jointeiiants  for  life ;  becaufo  a  chattel  of  a  feme  covert  may  be  drowned,  and  fo  note  a  innrfity  betweea 
a  luLfe  for  I'lfe^  and  a  leafe  for  years  made  to  a  feme  covert ;  for  her  cftate  of  freehold  cannot  be  altered 
by  the  confirmation  made  to  the  hu0)and  and  her,  as  the  (crm  for  years  may,  whereof  her  hnibaad  maj 
make  difpofition  at  his  pleafare.    Co.  Litt.  3CQ.  a. 

P^'Jf:' 483-       13.  If^  feoffment  be  made  to  a  man  and  a  woman,  and  their 

&  18  Eiizl^  heirs  with  warranty,  and  they  intermarry,  and  after  ate  impleaded, 

in  cafe  of  and  vouch,  and  recover  in  valuey  moieties  fliall  not  be  between 

v-*^h"ii*  ^'  ^^^  >  ^^^  though  they  were  fole  when  the  warranty  was  made, 

s.  P.  in' to-  y^^  ^^  t'^c  t\m&  when  they  recovered  and  had  execution  they  were 

tidemverbis.  hufband  and  wife,  in  which  time  they  cannot  take  by  moieties. 

—D.  149.  Co.  Litt.  187.  b. 

b.  pi.  Sz.  ' 

Trio.  3  &  4  p.  &  M.  Bcdyl  t.  Holftock. 

« 

14.  If  an  eflate  be  made  to  a  vUteln  and  his  ivlfe  ieing  flree^  and 
to  their  heirs,  albeit  they  have  feveral  capacities,  viz.  the  Tillein 
to  purchafe  for  the  benefit  of  the  lord,  and  the  wife  for  her  own  \ 
yet  if  the  lord  of  the  villein  enter,  and  the  wife  furvivcs  her  huf- 
band, fhe  (hall  enjoy  the  whole  land,  becaufe  there  ate  no  moi- 
eties between  them.     Co.  Litt.  187.  b. 
Ani  they  do       i  j,  Leafe  for  life  to  feme  foUy  who  takes  hufband,  lejfor  confirms 
•lIint*f***for     '^'  ^^^  f  baron  and  feme y  to  have  and  to  hold  for  term  of  their 
two  reafoni.  livies  \  in  this  cafe  the  baron  does  not  hold  jointly  with  his  wife, 
ift.  The      .but  holds  in  right  of  his  wife  for  term  of  her  life ;  but  this  (hall 
!I*^*^.5kIi.     enure  to  the  baron  for  term  of  his  life  if  he  furvives  the  wifc^ 

tne  Whole        _,      t  •  '    r 

for  her  life,     jLO.  Litt.  1.  5  25 . 

and  jotpte- 

nants  mufi  ctt^  In  hy  one  title  i  bat  in  this  cafe,  if  the  c^nprmatioH  had  been  fliade  /«  the  hmp^ni  md 

^'ifty  to  ha\eand  to  hold  the  land  to  them  two,  andtotbeir  heirs f  they  had  been  jointtnantf  to  the  fee 

fimple,  tad  the  huiband  (eifed  in  the  right  of  his  wife  for  her  lift ,  for  the  huibaaul  and  wtfe  cannot 

tkke  by  noietiet  during  the  comture.    Co.  Litt.  29^;.  a.  b. 

t6.  If 


^aton  ann  ifeme.  171 

16.  If  a  rererfion  be  granted  to  a  man  and  a  woman,  they  are  P'-  c  483- 
to  have  moieties  in  law,  but  if  they  intermarry^  znd. then  attorn^'  j^\ilJJij^ 
merit  is  J!>adf  they  have  no  moieties  (and  yet  by  the  purport  of^tTie  cafe  of  NU 
ffiantthey  are  to  have  moieties),  becaufe  it  is  by  0^  /'//  taw.     Go.  cl»oUsv- 

t  :**.-,    ^  Nichols, 

fiRdin^ly  j  for  chough  they  wer^  fole  when  the  grant  was  made,  yet  when  the  reverfion  fettled  in  them 
Ihqr  1VCK  baroD  and  feme,  becweei^  wboin  tber«  aie  no  moieues,  and  fo  the  time  m  ivhich  the  thing 
vdby  ought  to  be  refpedted. 

17.  If  a  gift  be  piade  to  a  man  and  a  luotnan  not  married,  though 
with  an  intention  of  their  intermarriage,  and  afterwards  they  in- 
termarry, yet  they  take  by  divided  moieties,  Noy,  122.  Ward  v. 
Mathew. And  cites  it  adjudged  in  one  Edmunds's  cafe. 

1 8»  Articles  before  marriage  to  fftt/e  a  term  to  himfelf  for  life, 
to  his  fon  for  life,  to  the  ufe  of  the  w^oman  the  fon  was  ^bout  to 
marry,  and  after  their  deceafe  to*  the  ufe  of  the  ifl'ue  of  their  tWQ 
bodies  to  be  begotten  according  to  the  defcent  of  lands  fo  intailed. 
Aiter  marriage  the  leafe  was  afTigned  to  thofe  ufes.     The  reporter  * 

lay«,  the  articles  being  before  marriage,  the  fon  and  his  wife  took 
by  divided  moieties.  Chan.  Cafes,  266.  Mich.  27  Car.  2.  in  cafe 
of  Bullock  V.  Knight. 

19.  Baron  purchafed  a  copyhold,  and  takes  furrender  to  himfelf,  bis  Chan.  Free. 
wife  and  his  daughter  and  their  heirs  ;  per  lord  commiflioners,  bar  ' '  P^'  *' 
ron  and  feme  take  one  moiety  by  entierties,  fo  as  the  baron  caur  creed' tc!" 
not  alien  fo  as  to  bind  the  feme,  and  the  other  moiety  is  well  veiled  cordin^y* 
in  the  daughter ;  per  commiflioners.     2  Vern.  Rep.  120.  pi.  I20, 
iiilL  i6po.  Back  v.  Andrews* 


(T,  a)     TakCf     In  what  .Cafes  Feme  may  take  ^^y   [172] 

Grant  to  herfelf. 

< 

I.  /^Bligation  made  to  a  feme  covert  is^ood.     Br.  Obligation,  pi,  Br.  Te(h«- 
^^  36.  cites  4  H.  6*  21.  »cnt,  pi.  9. 

^  cites  S.  C. 

"*^.  P,  Br.  Konabillty,.  pi.  2.  cites  3  H.  6.  23«  A  man  wat  bound  to  haron  and  fane ,  and  bo 
9^de  the  Jemg  his  execatrix  attd  died,  and  ^e  brought  debt  upon  the  obligation  as  executrix  of  the  baroii» 
aad  weU,  per  Cokaine  J.  for  flie  may  waive  it  by  the  coverture,  and  refujt  tbo  furvivorjbip  \  but  Wpf- 
tmib).  cai|tra.     Br.  Waiver  de  ChoieS|  pi.  23.  cites  4  H,  6.  &• 

s.  Trefpafs  upon  the  ilatute  of  5  R.  2.  ubi  ingreflu^  noQ 
datur  per  legem.  The  defendant  pleaded  gifi  in  fail,-  the  remainder 
to  a  feme  covert,  to  which  A.  B.  hufhand  of  the  faid  feme  agreed', 
and  fo  concludes  her  baron  and  gave  colour.  Qtiasre  if  the  agreed 
mentbe  neceflary;  for  itfeems  that  it  is  ia the  feme  till  the  baron 
difagrees.     Br.  Agreement,  pi.  i.  cites  3  H.  7.  9. 

3.  *  Feoffment  made  to  feme  covert,  or  gift  of  goods  to  her,  &c.  •Br.A^on 
is  good  if  the  baron  agrees,  or  if  he  does  not  difagree.     Br.  Cover-  '^^  ^  ^^ 
toe,  pL  3.  cites  27  H.  8. 24.  |.  ci  " 

O3 


iji  'Baron  anti  jFeme. 


UJ 


(U»  a)    Inter  fc.    Mif-ufage. 

}Ttentpt  to  cut  the  hujhand^s  throaty  is  a  caufe  for  wluch  the 
hufband  may  be  divorced ;  per  curiam.     Lane,  98.  HiU« 

8  Jac.  in  the  exchequer,  in  cafe  of  Scot  v.  Helyer* 
Godb.  115.       2.  The  wife  of  Sir  Thomas  Seymor  libelled  for  alisnonf,  bc- 
accOTdintiy!  ^aufc  the  baron  beat  her  fo  that  (he  could  not  cohabit  with  him ; 

the  court  denied  .a  prohibition,  but  if  fhe  had  cohabited,  flic 

could  not  have  fued  for  alimony.     Mo.  874.  pi.  I  a  19.  Hill,  ii 

Jac.  Sir  Thomas  Scymor's  cafe. 
Godb.  115.       3.  A  wife  may  have  the  peace  againft  the  baron  for  tinreafoiL- 
PI.307.S.C.  ^le  corrcftion.     Mo.  874.  pi.  1219.  HilUii  Jac.  in  Sir  Thomas 
citcs^.  N.    Seymorscafe. 

B.  80.  (F) 

— Litt.'  Rep.  189.  Arg.  Mkh.  4  Car.  in  StanUe*t  ca(e»  in  C.  B.  the  S.  P.— — The  ooort  being 
informed  of  hit  lU  ufage  of  hit  wife,  a  fupplicavit  de  bono  gefta  wat  granted*  a  Vent.  345.  Tzin* 
32  Car.  2.  in  chancery.  Sir  Jcrom  Smithfon't  cafe. 

4.  Debt  on  bond  by  A.  againft  the  baron.  The  conditioii 
was,  that  he  (hould  mt  fell  his  nuifis  apparel^  it  is  good9  ^  if  ba- 
ron be  hound  to  a  Jir anger  to  pay  aol.  per  ann.  to  his  wife,  it  is 
good  \  per  Coke.  Roll.  Rep.  33.  pi.  43.  Hill*  13  Jac.  B«  R; 
Smith  V.  Watfon. 

5.  Taking  away  the  nvife^s  apparel^  and  other  of  her  neceffaries^  it 

food  ground  for  her  to  fue  a  dhnree  caufa  uvitiae.     Did«  11 8. 
afch.  15  Car.  in  cafe  of  Manby  v.  Scott. 
3  Heb.433*       6.  Baron  for  ill  ufage  was  bound  by  the  court  to  \i\%  good  heha^ 
?"^Z:  ^:   '^our.     2  Lev.  128.  HiU.  26  &  27  Car.  2.  B.  R.    The  King  r. 

Leigh  scale,     ,      t  j    t  ^ 

s.  c.  ac-     the  14.  iice. 

cordingiy. 

And  by  Hale  Ch.  J.  the  fahra  moderata  caftigatione  in  the  Regifter,  it  not  meant  of  beatrng.  Vat  only 
of  admonition,  and  confinement  to  the  houfe  in  cafe  of  her  eztraTagance,  which  the  emut  ^reed.— ^ 
3  Sallu  139.  pi*  4.  S..C>  Freem.  Rep.  376.  pi.  488.  S.  C.    ■         ii   Mod.   109.  pi.  u 

Pafch.  6  Ann.  B.  R.  The  Queen  ▼.  Ld.  Geo.  Howard.  But  the  court  cannot  ramvt  her  firon 

the  baron.    2  Lev.  128.  Hill.  26  &  27  Car.  2.  B.  R.  The  King  y.  Ld.  Lee. 

C  '  73  ]        7'  l^^  ^il^  ^o  eilablilh  an  agreement  for  a  feparate  maintenance 

for  the  defendant's  wife,  the  phintiff prayed  a  difcovery  of  feveral 

unkindntfles  and  hardfliips  to  the  wife,  to  make  her  recede  from  the 

agreement.     The  defendant  demurred,  as  a  matter  not  properly 

examinable  or  relievable  in  this  court.  Vern.  204.  pi.  200.  Mich. 

1683.  Hinks  V.  Nelthorp. 

Chan.Prec.       g^  j}y  articles  before  marriage  6000 1.  part  of  the  wife's  por- 

LJ?Rock-*  ^on>  *s  P*i^i  ^*"d  a  fettlement  made  of  loool.  per  ann.  and 

ingham  and    6000I.  refidut  if  the  portion^  to  he  vefled  in  landy  and  fettled  to  ba- 

dr*'*  V  ^l^'  ^^^  ^^^  ^^^^^  ^°  ^^  ^^^  ^^^"^*  remainder  as  a  provifion  for 

James  Ox-  youngcr  children.  The  hufband,  hy  cruel  ufage^  having  forced 
endcn.s.  c.  the  feme  to  feparate  from  him,  the  court  decreed  the  6oog1.  to  be 
co^dinV^—  P^'  ^^^  ^^  intereft,  and  be  paid  to  the  feme  {other  feparate  nuM» 
GHb?Eqi.  tetiance  till  a  cohabitation.  2  Vera.  493.  pK  144.  Tafcb*  170c. 
Rep.  I.  Laoy 
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Lady  Olcndcn,  per  prochcin  amy,  v.  Sir  James  Oxcndcn  &  al*.  Pafch.1706. 
Etc  contra.         -  flJe^UdyLl 

a  decice  for  300 1.  a  year  ovt  of  a  truft  eflate,  which  the  court  laid  holt^of  as  belngMinder  a  truft,  and 
ia  their  poOc&oa ;  but  that  the  Ld.  Keeper  doubted  what  to  have  done,  had  these  been  no  fuch  trull 
cftate  to  hxvt  iaid  bold  of,  and  faid  he  wouid  give  no  opinion,  it  not  being  the  cafe  in  queftion*  >         ■ 
MS.  Kep.  S«  C.  in  totidem  verbis  with  Gilb.  £qtt.  Rep. 

9.  Feme  \^va^  parted  Jrwn  her  hulband,  by  reafon  of  cruelty^ 
bec9tnei  intitled  to  3000/.  as  her  fliare  of  her  mother's  perfonal 
eftate^  who  died  inteftate.  Harcourt  Ld.  K.  decreed  the  inte- 
reft  to  the  feme  for  her  feparate  ufe  for  her  life^  and  after  to  the 
hufband,  if  he  furvived,  for  his  life ;  and  if  any  ifluej  then  the 
principal  to  the  iffue ;  but  if  no  ifiUe>  then  to  the  furvivor  of 
the  huiband  and  wife.  Memorandum  \  the  baron  had  given  a 
mte  to  the  feme^  that  if  he  (hould  again  ufe  her  ill,  (he  fhould 
have  her  &are  of  her  mother's  eflate  to  her  own  ufe.  2  Vern. 
671.  pL  598.  Pafch.  171 1.  Nichols  &  Danvers  v^  Danvers. 

10.  Baron  proves  drunken,  abufive,  luafleful^  and  cruel  to  his 
feme.    The  court  decreed  the  intereft  of  a  bond  of  500I.  given    ,     * 
to  truftees  for  the  feme's  portion,  to  be  paid  to  the  feme  for  her 
feparate  maintenance*     2  Vern.  752.  pi.  657.  Mich.  1717.    Wil-f 
liams  V.  Callow. 

11.  As  to  the  coercive  power  which  the  huiband  has  over  the  coke  Ch.  T. 
nvifej  it  is  not  a  power  to  confine  her  \  for  by  the  law  of  England  thought  the 
(he  b  intitled  to  all  reafonable  liberty,  if  her.  behaviour  is  not  very  ^^^T^ 
bad.    8  Mod.  22.  Mich,  7  Geo.  i»  Lyfter's  cafe.  give  cor- 
rect! on  to 

the  wife;  bat  Nichols  and  Warburton  J.  held  the  contrary.     Gddb.  Z15.  in  Sir  Thomas  Seymour's 
Caft. 

She  cannot  either  by  hcrfelf  or  her  pf^bein  amy  bring  a  bcmine  replt^ndo  agaitfl  bim ;  for  he  has  by 
law  a  right  to  the  cuftody  o(  her,  and  may,  if  he  think  fit,  confine  but  not  imprijon  ber  j  for  if  he  does, 
it  will  be  good  caufefor  her  to  appJy  to  the  fpiritual  court  for  id'n/orce  prater  J^rv'tt-  ♦  Chan.  Prec. 
492.  Fafcb.  1718.  Acwood  v.  Atwood.— — Gilb.  £qu.  Rep.  149.  S.  C.  in  totide-         .Is, 


(W.  a)     Where  they  live  feparate. 

I.  A  Woman  living  feparate.  from  her  hufband,  fnatched  away 
-^^  mof ley  ont  of  lool.  which  was  going  to  be  paid  to  her 
mother.  Her  hufband  is  not  chargeable  in  equity  with  the  mo- 
ney fo  taken ;  but  the  wife  ought  to  anfwer  the  fame^  and  to  put 
in  her  anfwer  in  this  courts  or  to  be  profecuted  for  contempt. 
Chan.  Rep.  68.  9  Car.  i .  Plomer  v.  Plomer. 

2.  The  wife  profecuted  the  hujhand  for  having  a  id  wife  ;  but    ['743 
the  fame  was  not  proved.     But  he  being  in  court  on  his  recogni- 
zance, after  the  acquittal,  Jhe  prayed  to  charge  him  with  actions  for 
neceffaries  for  herfelf  and  children,  and  tlie  court  allowed  her  to 

do  fo,  (he  having  proved  her  own  marriage  clearly  before.    2  Keb. 
585.  pi.  129.  Mich.  21  Car.  2.  B.  R.  Hume's  cafe. 

3.  Baron  left  his  wife  20  years  (Ince  in  the  country,  and  lived 
in  London,  and  married  another.  The  wife  coming  to  London 
to  profecutc  him,  he  got  her  arrefted.  The  gaoler  fues  the  baron 
fir  her  diet  and  lodging  while  (he  was  in  prifon*     Per  Hale  Ch.  J. 

O  4  '  tlie 


^74 
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the  baron  is  not  chargeable  without  fomc  evidence  of  his  offent%  as 
if  he  had  vifited  her  in  prifon,  or  by  fome  aft  haa  approved  the 
provifion  of  the  gaoler  ;  but  here  the  contrary  appears^  for  (he 
came  to  profecute  him,  and  (he  was  committed  to  gaol,  and  had 
clergy  on  her  profccution ;  and  if  he  tvill  not  allow  her  neceffn^ 
riesy  ihe  (hould  have  complained  in  courfe  of  law  for  main- 
tenance. 2  Lev.  1 6.  Trin.  23  Car.  2.  B.  R.  Calverly  v. 
Plummer. 

4.  Goods  devifed  to  M.  (the  'wife  of  B.J  for  lifty  and  after  her 
death  to  A.  M.  and  B.  were  parted,  and  there  had  been  great 
fuits  for  alimony,  and  M.  during  the  feparation  had  nvafied  the 
goods.  North  Ld.  K.  thought  it  reafonable  that  B.  fliould  be 
charged  for  this  converfion  of  M,  A.'s  title  being  paramount  the 
feme,  and  not  under  her.  Vern.  Rep.  143.  pi.  136-  Hill.  1682. 
Ld.  Paget  v.  Read. 

5.  In  cafe  for  meat,  drink,  wafhing  and  lodging,  found  for  the 
wife  of  the  defendant  by  the  plaintiff.  The  proof  was,  that  the 
nvife  came  in  a  neceffitous  conditiony  and  faid  to  the  plaintiff  that  Jbe 
mjas  the  ivife  of  the  defendant y  and  that  he  had  turned  her  out  of  his 
hctifey  and  allowed  her  50/.  per  ann,  but  he  would  not  pay  it.  Holt 
Ch.  J;  held,  that  the  hufband  is  not  chargeable  ;  for  it  being  ap- 
parent that  they  did  not  cohabit,  he  fhall  not  ha\pe  a  credit  to 
charge  him  without  his  confent  j  and  though  it  was  proved  that 
he  had  paid  another  who  had  received  and  tabled  hery  before  tie 
plaintiff  received  hery  yet  the  plaintiff  was  nonfuited.  Skin.  323, 
324.  pi.  2.  Mich.  4  W.  &  M.  in  B.  R.     Pierce  v.  Weldcn. 

6.  If  a  wife  cohabits  with  her  hufband,  and  by  it  gains  a  at* 
dit,  though  (he  departs  without  the  leave  of  her  hufband,  and 
comes  to  London,  and  becomes  in  debt,  the  hufband  fhall  be 
charged  till  notice  given  of  her  elopement ;  for  it  fhall  be  intended 
to  be  with  the  confent  of  the  hufband ;  but  after  notice,  the  huf- 
band fhall  not  be  charged,  without  his  confent.  Skin.  324* 
Mich.    4  &  5   W.   &   M,    in  B.   R.    in    cafe    of  Pierce  v. 

,   -     ..      Welden. 

huibaod  is 

not  liable.     Ld.  Raym.  Rep.  444,  445.  fays  it  vm  fo  ruled  by  Holt  Ch.  J.  at  Exeter  Lest  affifei»  'o 

W.  3.  in  cafe  of  Loogworthy  v.  Hockmore. S.  C.  cited  by  Holt  Ch.  J.   iz  Mod.  Z45.  Mkb* 

10  W.  3.  in  cafe  of  Tod  v.  Srokes,  where  he  held  accordingly,  that  the  hufband  in  ftich  cafe  ibo«M 
not  be  liable ;  and  it  is  fufficient  fir  tbt  bujband  to  give  general  nctice  thiit  tnid^men,  ice*  flioaU  not 
truft  bis  wife.  But  ferj.  Wright,  now  Ld.  Keeper^  at  the  fame  time  acquainted  his  lordfliip,  that 
Treby  Ch.  J.  of  the  common  pleas  had  ruled  thaft  point  otherwife  between  the  fame  parties  j  to  iihich 
Holt  faid,  that  notwiihftanding  that,  he  would  adhere  to  his  opinion  in  ail  the  points  aforefiiiid }  ^ 
the  plaintiff  was  nonfuited* 

Ld.  Raym.        'j.  After  notorious  Reparation  hy  confent,  and  a  feparate  alhfW' 

s.^c.^d  ^''^^^  ^^  ^^  unreafonaWc  flie  fliould  have  it  in  her  power  to  charp 

ruled  by  him,  and  a  perfonal  notice  i^  not  neceflary ;  it  is  fufficient  that  it 

^^  P*  i'  ^^  public  and  commonly  known  5  per  Holt  Ch.  J.  at  Guildlwl 

UmT^t  I  Salk.  1 16.  pi.  6.  Mich,  8  y(.  3.  Todd  v.  Stoakes. 

the  general  reputation  in  London,  where  the  plaintiff  liv^d,  that  the  defendant  and  hit  wife  we«  ^" 
parated,  yet  fioce  it  was  the  general  repuution  in  the  pUce  where  the  defendant  liTed,  and  thit  ^  $ 
7ears  paft,  it  was  fufficient ;  but  if  (he  had  enee  immtdiketji  frmn  her  huptni  after  the  jef^r^^^ 
•  before  It  could  have  been  publicly  and  generally  known,  and  had  taken  up  nccelfiuiet  upon  cirfili 
the  huiband  would  have  been  liable..—— 12  Mod.  244,  245.  S.  C.  hcid  attordljglj.  ^  P*  F^ 

CowperC.  Chan.Prec.499.  inciftof  AugierT.  Attgier.  -      '      ' 

•[175]  «.if 
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8»  1£  tKe  hujband  turns  away  his  wife,  and  afienvards  fie  tdkit 
up  hecejpxries  upon  credit  of  a  tradcfman,  the  hufband  fliall  be  li^ 
able  to  the  tradefman  to  pay  for  them.  Ld.  Raym.  Rep.  444, 
445.  fajs  it  was  fo  ruled  by  Holt  Ch.  J.  at  Exeter  Lent  aflifeSj  10 
W.  3.  in  cafe  of  Longworthy  v.  Hockmore* 

5^  After  an  agreement  for  parting,  and  the  hufband  having 
giTen  a  note  to  the  wife's  father  to  pay  bach  the  portion,  he  faving 
the  hufband  harmlefs,  the  wife  went  and  lived  with  her  father, 
and  he  brought  a  bill  for  the  portion  to  be  paid  back,  offering  to 
perforin  the  agreement  on  his  part.  The  hufband  offered  to  take  * 
Uf  HMfife  home,  and  maintain  her  and  child,  and  to  pay  the  father 
for  the  tinse  pafl^  but  decreed  the  hufband  to  payback  the  portion 
to  the  father^  upon  his  giving  fecurity  to  indemnify  the  hufband 
againft  the  debts  and  maintenance  of  the  wife,  and  child*  2  Vem. 
J&6.   pi.  353i  Mich.  1700.  Seeling  v.  Crawley. 

I  o.  Money  earned  by  the  wife  living  fcparate  fliall  go  towards  her 
nunntenance  to  keep  her.  i  Salk.  118.  Pafch.  2  Ann.  coram  Holt 
Ch.  3-  at  nifi  priusin  Middlefex.  Warr  v.  Huntley. 

1 1.  Though  the  wife  be  ever  fo  vicious,  if  tlie  hufband  coha-'  x  Salk.  it 9* 
hits  with  her,  he  is  liable  to  pay  for  neceflarics  fumifhed  her  ;  fo  P*-  n-  S.C# 
if  he /wr/w  Arr  iiwfly  for  her  wickednefs  ;  but\ijheleavifhim,iiity  cjj  i^at 
that  truft  hex,  after  it  is  notorious  that  fhe  has  left  him,  do  it  at  Guildhall.— 
their  peril.     But  if  he  once  receives  her  again,  or  cqpu  after  her,  'JfJ?***/'?* 
or  lay  with  her  but  for  a  night,  that  would  make  him  licile  to  her  y^ Ua'rtd^ 
debts,  as  in  cafe  of  dower ;  per  Holt  Ch.  J.    6  Mod.  171.  Pafch.  finaMe  m. 
%  Ann.  B.  R.  Robinfon  v.  Gofnold.^  ^f" A J^ 

^  Holt  Ch.Jr 

I  ft  Mod.  145.  Todd  V.  Stokes.— -If  fhe  goea  away  tvitbout  bit  cfifint,  flie  ihallfind  credit  wherft 
ihe  goes  without  any  charge  to  her  hufband  of  his  giving  any  perfonal  notice  of  leaving  him  ;  per  Hoh 
Ch.  f.     12  Mod.  245.  Mich.  lo  W.  3.  at  Guildhall,  Todd  v.  Stokei.  And  helaid^  tli4fe 

ihis  fiad  been  carried  too  far  in  the  cafe  of  Scot  v.  Manby. 

12.  After  an  agreement  to  live  feparate,  he  (hall  not  compel  her 
hy  force  to  live  with  him  again,  or  confinelier  for  that  purpofe ;  but 
it  was  ordered  that  he  have  leave  to  write  to  her,  and  to  ufe  any 
lawftil  means  to  a  reconciliation,  and  if  fhe  was  willing  to  fee 
him,  the  children  and  fervants  fhould  not  hinder  him,  unlefs  by 
her  order.  But  that  whenever  fhe  permitted  his  coming  to  her, 
he  fhould  not  offer  any  violence,  or  uncivil  behaviour  to  her  per- 
fon*    8  Mod.  22.  Mich.  7  Geo.  i.  Lifter's  cafe. 


(X.  a)     Alimony,  or  feparate  Maintenance. 

I.  TpHE  plaintiflF  fets  forth  in  her  bill,  that  fhe  joined  with  her 
♦  hufband  in  f^e  of  part  of  her  inheritance,  and  after  fomc 
difcord  growing  between  them,  they  feparate  themfelves,  and 
lool.  of  the  money  received  upon  fale  of  the  lands  was  allotted 
to  the  plaintiffyor  her  maintenance,  and  put  into  the  hands  of 
Nicholas  Mine,  &c.  and  bofuls  then  pven  for  the  payment  thereof 
untoH.  G.  deceafed,  to  the  ufe  of  the  plaintiff,  which  bonds  are  come 
to  the  defendant  as  adminiflrator  to  the  laid  H.  G.  who  refufes  to 

l^  •      deliver 
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deliver  the  fame  to  the  plaintifF,  and  hereupon  fhe  prays  reSef  ^ 
the  defendant  does  demur  in  /aw,  becaufe  the  plaintiff'  fuetb  vnth&ut 
ier  hujband\  and  it  is  ordered  the  defendant  (hail  anfwer  diredly. 
Car/s  Rep.  124*  cites  21  &  2a£liz«  Sanky,  alius  Walgrave  ▼• 
Golding. 

^***  Vc'       ^'  Shertf»i»fl/yiif  yjrtr  Jiwniyy  r^AflW/fl/wf,   Mo.  874.  pi.  1219* 

Lcardiiisix*  ^^^*  *  *  J*^*  ^^^  '^*  Seymor's  cafe. 

A  fime  CO-  3.  Money  given  to  a  feme  covert  for  her  maintenance  hecaufe  her 
^Latedf  '  intfix^^i  'J"  <**  unthrift :  the  hufband  pretends  the  money  to  be  his  ; 
Sving  an  hut  the  court  ordered  the  money  to  be  at  her  difpoiing.  2X  Jac. 
allowance  of  li.  B.  fo«  7 1 9.  Toth.  1 5  8-  Flcfliward  V.  Jackfon, 

300I.  ilftC 

improved  h,  and  difpefedof  it  by  her  wUL    Toth.  1&1.  Mich.  15  Car.  Gorgea  t.  Chancic> 
Chan.  Rep.  !*$•  Gage  v.  Chanfey,  S.  C.  decreed.— «—S.  C.  cited  Arg.  Chan.  Cafes,  xiS.  and  (ays, 
that  upon  debate  this  was  eftabliibed  as  a  good  difpofitioBy  and  lays,  that  tlut  nov  wat  dedaied  a  juft 
order.    Mich.  10  Car.  1. 

The  ^fe  tf  an  imtrovident  bujhand  had,  unknown  to  hlin»  hy  her  fragoTtty,  raijed  Jvme  wnmet  fir 
the  ipod  of  their  chiUren,  which  Jbe  bad  difbofed  of  fir  that  purtcfe,  they  beiflg  otherwife  unproTide^ 
for^  and  this  difpoBtion  of  the  wire  was  eftabliflied  by  a  decree  of  Ld*  Coventry  j  but  afterwards  opoa 
a  review  and  afMance  of  the  judges^  this  decree  wat  reverfed,  as  being  dangerous  to  give  a  feme  poMcr 
to  difpofe  of  her  hulband*s  e^ate.  Chan.  Cafes,  117,  11 8.  Arg.  cites  ic  a^  about  1639.  Scot  v* 
Bcogravc 

Litt.  Rep.  ^.  The  eeclefiajlical  court  is  the  proper  court  for  alimony,  and  if 
accoidin^l*  *^^  pcrfon  wi//  not  oheyy  they  cannot  but  excommunicate  him.  Hct, 
^.  p!\nd  69.  Mich.  3  Car.  C.  B.  Owen's  cafe. 

after  a  fen- 

tence  there  for  a  feparatjon  propter  fsvitiam  and  alioxiny  allowed  there,  the  huAand  moved  for  a 
prohibition  on  an  offer  of  cohabitation,  and  to  give  caution  to  ufe  her  fitly,  but  it  was  denied,  the 
court  of  the  ordinary  being  the  proper  court  for  alimony.  Cro.  J.  364.  pi.  i.  Hill.  12  Jac.  B.  R* 
liyats  cafe. 

In  a  fuit  by        j.  Alimony  was  decreed  at  the  fuit  of  her  brother y  tuho  had  matn^ 

aeainft^er  Coined  her  a  year  and  an  half  Jince  her  departure^  and  alfo  the  benefit 

huftand  for  of  a  bond  given  before  marriage.     Chan.  Rep.  44.  6  Car.  i« 

alimony,  the  Lafbrook  V.  Tyler. 

court  de-  * 

4ireed  the  defendant  to  pay  the  plaintiflF  300  L  a  year,  fo  long  aa  they  lived  apart.     Chan.  Rep.  164* 

Anno  1650.  Afktoa  v.  Aihtoa. 

6.  A  wife  hath  a  Jloch  for  her  own  u/e,  and  dies,  who  is  htried 
h  ^  friend  without  direHion  of  her  hufhandy  he  that  buries  her  muft 
be  at  the  charge,  and  not  the  hufband.  Mich.  14  Car*  Toth.  161  • 
Poole  V.  Harrington. 
Contra  pet         7.  The  fpiritual  court  never  allows  any  fuit  for  alimony  hut  after 
the  other      divorcCy  though  fometimcs  they  have  decreed  it  upon  divorce; 
ibid^Va  .     P^^  Twifden  J.  who  faid  that  the  judges  of  the  fpiritual  court 
"^*     had  fo  informed  him.     Sid.  ii6.  JPafch.  15  Can  2.  in  cafe  of 
Manby  v.  Scot. 
Upon  a  biu        8.  A  deed  by  which  the  baron  agreed  to  allow  the  wife  a  fepa- 
brought  by    j^^g  maintenance  was  cofrfirmed  in  chancery.     Fin.  R.  73.  Hill. 
Snfher    ^5  Car.  2.  Tutner  v.  Botcler  &  al'. 

be  relieved  for  fuch  feparate  maintenance,  the  holband  demurred,  becaufe  fie  fned  xtfhhout  her  huAaud^ 

but  it  was  over-ruled.     N.  Ch.  R.  8S.  Rayne«  v.  Lewis. Chan.  Cafes,  35.  Mich.  15  Car.». 

Regnes  v.  I-cwis,  S.  C.  accordingly.— Bill  was  brought  by  the  wife's  prochein  amy  againil  her 

bulband.     Chan.  Prec.  496.  Trin.  1718.    Augicr  ?.  Au&Jcr. CUb.  Equ.  Rep.  151.    Aagier 

V.  Angler,  S.C  w  totiden^vabis. 
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9*  The  baron  covenanted  tmtb  Z.  to  pay  his  wife^  or  fmch  at  fie 
appoint f  50/.  a  year  as  a  feparate  maintenance,  provided  fie  live  at 
ficb  a  place  as  N»  and  W.  appoint.  Baron  pleaded,  that  ihe  did  not 
iiTC  at  fuch  place  as  N,  and  W.  sq>pointed.  Plaintiff  replies,  that 
flie  was  always  ready  to  live  at  fuch  place,  but  that  N.  and  W^  ap^ 
pointed  no  place.  *  Defendant  demurred,  for  that  it  was  a  condi- 
tion precedent ;  but  plaintiff  infifted  it  was  only  fubfequent,  and 
£0  become  impoflible,  N.  being  fince  dead,  and  no  place  being 
appointed.  Per  cur.  the  condition  is  fubfequent,  the  covenant 
being,  in  purfuance  of  a  former  abfolute  agreement,  to  pay  fo 
much,  and  it  is  like  an  aflent  of  the  hufband,  which  is  intended, 
till  the  contrary  appears.  3  Keb.  363.  pi.  43.  Mich.  26  Car.  2. 
fi,  R.  Leech  v.  Beer. 

xo.  No  alimony  except  pro  expenfis  litis  can  be  decreed  but  by 
cqnfent,  unlefs  firjl  there  is  a  decree  for  feparation,  Chan.  Cafes^ 
251.  Hill.  26  &  27  Car.  2.  Whorewood  v.  Whorewood. 

11.  AAIon  at  law  againft  the  executors  of  the. baron  for  goods 
bought  in  the  baron's  life-time  by  tlie  wife,  while  fhe  lived  iepa^ 
rate,  and  had  a  feparate  maintenance,  and  after  verdifb  for  the 
plaintiff  at  law,  the  executors  bring  bill  for  relief,  and  fugged  as 
above,  and  that  the  plaintiff  knew  it  to  be  fo,  and  prayed  an  in- 
jundxon;  but  denied,  it  being  a  proper  defence  at  law*  Vern.  71. 
pi.  66.  Mich.  1682.  Ferrars  v.  Ferrars, 

12.  Where,  on  a  feparatipn,  lands  are  conveyed  by  the  baron  vcn1.53.Bi, 
uitmft  for  the  feme,  chancery  will  not  bar  the  feme  from  fuing  50.  s.  c. 
the  haron  in  the  truftee's  name,  and  a  furrender  or  releafe  by  the  ^.^^i»«wife 
baron  Ihall  not  be  made  ufe  of  againft  the  feme.     2  Chan.  Cafes,  ^f^J^ 
I02«  Pafch.  34  Car.  2*  Mildmay  v.  Mildmay.  man,  and 

havins  elop. 
cdiiroai  ber  kuibaiid,  and  the  hu/band  *  offering  in  his  anfwer  to  take  ker  again^  ^inch  C.  would  make 
no  older  in  it ;  but  that  ihe  might  proceed  at  law  againft  the  huiband,  as  in  the  place  of  the  tesaats, 
aod  recover  the  tents  there  if  ihe  could. 

*  An  original  bill  to  Jh  afide  a  decree  far  aTmmj^  and  which  was  confirmed  in  the  houfe  of  lords* 
was  adjudged  proper,  the  hufband  offering  in  it  to  be  reconciled,  and  decreed  accordingly ;  but  not  t<» 
%jpite  the  decree  whoHy,  but  to  be  a  lecurity  for  good  ufage,  and  the  hu/band  to  bring  in  all  arreart 
OT  the  alimony  into  court  in  the  firft  place.     Fin.  Rep.  153.  Mich.  26  Car.  2.  Horwood  v.  Hotwood* 
Chan.  Cafes,  250.  Whorewood  v.  Whorewood,  S.  C.  accordingly.  Chan.  Rep.  223* 

24  Car.  2.  S.  C.  bat  upon  another  point. 

13.  A  woman  living  feparate  from  her  huiband,  and  having  a 
feparate  maintenance,  contraEts  debts.  The  creditors^  by  a  bill  in 
this^  court,  may  follow  the  feparate  maintenance  whilft  it  conti- 
naes ;  but  when  that  is  determined,  and  the  hufband  dead,  they 
cannot  by  a  bill  charge  the  jointure  with  the  debts;  by  Ld.  Keeper 
North  ;  and  the  rather  becaufe  the  executor  of  the  hufband,  who 
may  have  paid  the  debt,  is  no  party.  Vern.  326.  pL  322.  Pafch. 
1685.  Kenge  v.  Delaval. 

14»  Defendant  covenanted  vrttli  the  plaintiff /^  ^r;»2/  5.  the  de^ 

fendanfs  wife  to  live  feparate  from  him^  until  he  and  fie  fiouid  by 

writing  under  their  hands ^  atte/led  by  2  witneffes^  give  notice  to  each 

either  that  they  would  again  cohabit ;  and  that  during  the  coverture^ 

and  until  fuch  notice^  be  would  pay  unto  the  plaintiff  300/.  per  ann. 

for  her  maintenance,  by  quarterly  payments ^  &c.  and  for  75  J.  being 

one  quarterly  payment|  he  brought  adion  of  covenant.    The  de- 

fendant 


ij 
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fendaiit  pleaded  in  bar,  that  aftir  the  faxd  utdinturiy  and  before  thit 
aBUn  brought  J  another  indenture  nvas  made  between  him  and  £•  hk 
wife  of  the  one  part^  and  the  plaintiff  of  the  ether  part^  netting  the 
f^^^  fi'lft  indenture ;  and  alfo  that  he  and  hit  wife  did  intend  to  a- 
haiitf  and  did  then  aBualiy  cohabit ;  and  that  fo  long  as  they  Jbould 
cohabit  J  the  /aid  yearly  payment  Jbould  ceafe  ,• .  and  that  in  tie  /aid 
lajl^recited  indenture  the  plaintiff  did  covenant  wth  the  defendant^  that 
he  Jhould  be  faved  harmlefs  from  the  fodd  yearly  payment ^  fo  long  as 
he  and  his  wife  fhould  cohabit  s  and  avers  that  ever  fmce  the  Ittfi  in^ 
denture  they  aidcohabit^  and  demands  judgment  of  the  a£Hon.  The 
plaintiff  replied^  that  they  did  not  cohabit  modo  (9*  forma,  &c.  Ad- 
judged per  tot.  cur.  for  the  plaintifF;  for  unlefs  the  cohabitatioa 
had  been  according  to  the  firft  indenture,  it  wasr  no  bar,  the  laft 
{  178  ]  indenture  not  having  taken  away  theefFed  of  the  former,  and  a 
later  covenant  cannot  be  pleaded  in  bar  of  a  former ;  but  the  de« 
fendant  muft  bring  his  a£lion  on  the  lail  indenture,  if  be  would 
help  himfelf.  2  Vent.  217.  Mich.  2W.  &M.  inC,  B,  Gawdeii 
V.  Draper. 

15.  Where  baron  and  feme  live  feparate,  and  alimony  is  fen^ 
tenced  to  the  wife,  if  the  wife  fues  in  the  fpiritual  court  for  defa- 
mation, the  baron  cannot  reUafe  the  cojls ;  otherwife  if  baron  and 
feme  cohabit.  So  of  a  legacy ;  but  if  the  fuit  be  there  for  a  le- 
gacy, which  is  originally  due  to  the  baron  and  feme,  and  is  not  a 
part  of  the  alimony,  he  may  releafe  the  fuit,  and  alfo  the  cofts, 
becaufe  he  may  difcharge  the  principal ;  per  Holt  Ch.  J.  5  Mod^ 
71.  Mich.  7  W.  3.  Chamberlain  v.  Hewfon. 


y  Salk.  XI 5. 
pi.  4.  S.  C. 
accordingly. 
—12  Mod. 
S9.  S.C.  ac 
cordiQgly. 
•^Sce  tit. 
Prohibition 
(QJpK  10. 
icw*  and 
the  notes 
there. 

Not^here  16.  Though  a  hufband  be  bound  to  pay  his  wife's  debts  for  a, 

the  woman  reafonablc  provifion,  yet  \i  fbe  parts  from  him,  efpecially  by  rca* 

decently  and  fon  of  her  mifbehavioury  (as  in  the  principal  cafe  it  muft  be  pre* 

raodeftiy  all  fumcd  flie  did,  ftie  living  in  adultery  after  the  feparation)  and  he 

^e  ^M  ^i  allows  her  a  maintenance,  he  (hall  never  after  be  *  charged  with  her 

the  plain-  debts,  till  z  ttcw  cohabitation.     6  Mod.  147.  Fafch.  3  Ann.  at  nl£i 

tiflf'B  houfe,  prius,  coram  Trevor  Ch.  J.  Cragg  v.  Bowman. 

and  it  was       * 

alfo  proved,  that  her  maintenance  was  duly  paid  her.     Ibid.  *  S.  P.  per  Ld.  Cowper; 

hewcTer,  to  avoid  the  e^p^ce  thf  hufband  might  be  put  to  in  defending  fuch  fuits,  ke  Tent  it  to  a 
mafter  to  fettle  a  fKurlty  to  indmuafy  the  bufiand  agdirft  her  dthtu  Chan.  Free.  496*  Augier  v.  Aa- 
gier.  Gilb.  £^u«  Rep.  152*  Aagicr  v.  Aogier,  S.  C*  in  tocidem  verbis.  ^ 

17.  Wife  having  feparate  allowance,  and  being  feparated,  may 
make  a  gift  of  what  Jbe  faves  as  a  feme  foIe«  MS*  Tab.  December 
6,  1705.  Gage  y.  Lifter^ 

18.  Button  having  more  than  3000 1,  per  ann.  married  M*  the 
plaintiff,  who  had  1 0,000 A  portion,  and  fettled  locol.  per  ann. 
upon  her  for  her  jointure,  and  the  gre;^te(l  part  of  D.'s  eftate  was 
fettled  upon  the  hrft  and  every  other  fon  in  t^il  male  fucceffiTelyy 
as  ufual  in  marriage  fettlements.  D,  run  greatly  in  debt,  and  j* 
Us  eldefl  fon  being  of  full  age,  D.  upon  a  calculation  of  his  debts^ 
and  the  value  of  his  eftate  for  life,  with  impeacl^ment  of  wafte, 
agreed  with  7.  to  convey  all  his  efiate  to  kim^  and  7.  covenants  to  pay 
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o/f  J>?j  did>tS9  and  to  allow  him  500 1.  per  anm  rent^harge  fot 

his  life ;  etsd  further  (upon  which  the  queftion  arifes)  thai   % 

JbiUl  inditMify  Z)«  jrom  all  debts^  charges^  and  expencts  for  the  main' 

tenance  of  the  faxd  M*  being  then  feparated  by  confent.     M.  brings 

a  iiU  again/l  Dm  her  hu/band^  and  jf.  the  fn^  to  have  an  allowance 

for  her  vuuntenancej  &c.     Cowper  C.  faid,  that  by  this  covenant 

to  indemnify  the  father  from  maintaining  his  wife,  the  fon  has 

taken  upon  himfelf  tlie  charge  of  maintaining  her,  and,  as  to 

this  purpofe,  ftands  in  the  place  of  the  hufband,  who  is  bound 

u>  gi^e  his  wife  an  allowance,  if  he  volimtarily  feparates  from  her; 

and  he  took  the  fun  in  this  cafe  to  be  in  nature  if  a  truflee  for  the 

^fif  fi  f"^  ^  ^  reafonable  allowance  for  her  maintenance ;   and 

though  the  fon  doth  offer  to  maintain  her  at  his  own  houfe,  yet 

he  did  not  think  {he  is  bound  to  accept  that  offer ;  for  though  he 

ftands  in  the  place  of  the  hufband  as  to  her  maintenance,  and  a 

bufband  is  not  bound  to  allow  any  thing  to  his  wife  for  mainte* 

nance  if  he  offers  to  take  her  home,  yet  in  this  cafe  here  lies  no 

iuch  obligation  upon  the  wife  to  live  with  the  fon,  and  though 

Ihe  refui&,  (he  ought  to  have  a  reafonable  allowance  \  and  or-   . 

dered  her  to  be  allowed  200 1.  per  ann.     Note,  in  this  cafe  Ld. 

Cfaancellof  allowed  her  to  keep  the  plate,  &c.  which  fhe  bought, 

or  was  given  to  her  by  her  friends,  during  the  feparation.     MS. 

Rep.  Trin.  i  Geo.  Cane.  Dutton  v.  Dutton  &  al*.  f  1 70  1 

19.  An  agreement  hctwzcxi  hufband  and  wife  to  live  feparate,  s.  P.Chan. 
and  that  flie   fliould  have   a  feparate   maiTitenance,    fhall   hind  ^^^^'  496- 
them  both  till  they  agree  to  cohabit  zgciin.     8  Mod.  22.  7  Geo.  i.  Augierv!*' 
Liner's  cafe.  Au^ier. 

to.  In  the  cafe  of  fepa^^te  maintenance,  if  the  hufband  main- 
tains  ihe  ivifej  it  bars  her  claim  in  refpecl  thereof :  per  Ld.  C.  Mac- 
clesfield. 2  Wms.'s  Rep.  84.  Mich.  1722.  in  cafe  of  Powell  v. 
Hankey  and  Cox. 

21.  In  cafe  of  a  wife's  feparate  maintenance,  if  it  be  not  de^ 
manded  by  her^  fhe  will  be  concluded^  even  where  fhe  has  no  other 
perfon  to  demand  it  of  but  her  hufband ;  per  Ld.  C.  Maccles* 
field.  2  Wms/s  Rep.  84.  Mich.  1722.  in  cafe  of  Powell  v. 
Hankey.  &  Cox. 

22.  Though  the  wife  has  a  feparate  maintenance,  with  power 
to  make  a  will,  and  by  will  makes  an  executor y  and  difpofes  of  all  pe 
badf  but  the  executor  took  nothing,  the  whole  being  othe^wife 
difpofed  of^  it  was  decreed  that  the  hufband's  eflate  in  the  hands 
of  another  perfon,  the  hufband  being  now  dead,  is  fubjefl  by 
lxwx.o  pay  the  wifis  funeral  expences.  9  Mod.  31.  Trin.  9  Geo. 
in  Cane,  at  the  RoUs^  Bertie  v.  Ld.  Chelterfield. 

(Y.  a)     Feme  Etxecutrix,  what  (he  may  do  without 

her  Baron. 

I»|N  detinue  it  was  admitted,  that  if  a  man  gives  a  legacy f  sia.iM.pl. 

•*    and  makes  his  feme  his  executrixy  and  dies,  and  fhe  takes  ba*  14*  P«ffih- 

rcfi,   and  after  ^r  delivers  the  kgacy,   this  is  well,   notwith-  ^^  r"x^ 

(landing 
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oort  heU     ftandiog  (he  be  covert  baroxu    Bn  Executors^  pi.  47.  cites  7  H» 

chough  4-  13* 

anciently  it  ha^  been  a  point  whether  a  feme  covert  might  aflbit  to  a  kgacft  jtt  iince  Rnflaft  cafe 
[5  Rep.  27.}  they  thought  it  fettled  that  flie  cannot  afleat,  and  they  were  of  the  fame  opinion ;  for  in 
caie  Ihe  has  power  to  aflent  or  dif-alTcfnt  to  a  legacy,  then  If  a  term  flaould  be  devifed  for  life  to  the 
feme,  (who  i%  alfo  executrix)  the  remainder  to  J.  S.  and  (ht  takes  J«  S.  to  haion,  yet  it  ibooid  be  ia 
her  power  to  affirm  or  deftxoy  this  devife,  the  which  would  be  very  mifchicwous. 

2*  In  trcfpafs  a  feme  executrix  took  baron>  and  after  Jhe  iaUed 

the  goods  of  the  teftator  to  J^  S»  without  her  barm\  and  well,  per 

Vavifor  et  Brian;  for  fhe  vazj  deliver  legacies^  and  receive  debts,  and 

mate  a  releafe  or  acquittance,  and  may  give  the  goods  without  her 

taron;  for  (he  alone  may  do  all  matters  in  fa  A.     Contra  of  matters 

of  record:  for  (he  cannot  fue  nor  be  filed  without  her  baron.    Br. 

£xecutors,  pi.  178.  cites  16  H.  7.  5^  6. 

Sr.  Affets         2*  Feme  executrix  took  baron;  there  in  debt  againft  them  as 

■L^.^to'  executors,  he  mayfaj  that  the  feme,  was  fully  adminplered,  and  the 

S.  C.  other  may  fay  that  the  fime  has  aJTetSy  toV.  without  fpeaking  cf  the 

baroft;  (ox  it  is  faid  there,  that  tne  feme  may  adminifter  without 

the  baron.     Quscre.  Br.  Executors,  pi.  150.  cites  18  H.  6«  4. 

S.P.botae      ^,  In  trcfpaTs,  per  Newton,  a  feme  covert  may  be  executrix^ 

^tbout  her  ^"^  ^^  ^^^  ber  baron  may  fue  for  a  debt,  and  yet  fiie  cannot 

haron;per    make  a  deed  without  the  baron.     Br.  Executors,,  pi.  68.  citea 

M^kW    ,^  H^  6,  25.       - 

Ibid.  pi.  75*      ^  •' 

cites  11  H.  6.  30. 

S.  C.  cited  j^.  If  feme  executrix  takes  baron,  and  after  (he  rekafes  debt  tf 
b.^ttt  the*  ^^^  tefiator  by  deed  in  her  own  name,  this  is  good,  for  flie  reprefents 
opinion  was  the  teftator;  per  Littleton,  but  Cook  (ontra  without  her  baion. 

utterly  de-      Br.  CovCrtUrC,   pi.  C2.   citCS  18  E.  4.  10. 
Hied.  Hi«.  '   r     J  -r- 

26  Ella.  B.  R.  in  Ruflel^s  cafe.  For  though  flie  be  executrix,  yet  Ihe  cannot  do  any  thing  to  the  pre* 
judice  *  of  her  baron.  But  without  queftion,  the  releafe  of  the  baron  in  fuch  cafe  is  good,  and  fe  the 
doubts  in  the  books  of  13  £•  i.  tit.  Executors  119.  5  E.  3.  45.  Barbor*s  cafe.  1%  H.  6.  4.  to.  18  £. 
4.  lo.  ai  E.  4.  13  &24*  2  H.  7.  I  ^.  6  H.  7.  6.  5  H.  7.  13  &  14.  are  well  explained. 

If  feme  executrix  deliver  uf  a  bond  inftead  of  an  acquittance  during  the  coverture,  to  one  that  was 
hound  to  her  teftator,  the  baron  has  no  remedy;  per  Keble.  Kelw.  122.  pi.  74.  Cafos  incerti  tem. 
poris. ■  And  fli^  may  receive  money  without  her  baton,  and  give  acfaittskce  for  it;  and  if  in 

acquittance  made  by  her  be  a  devaflvvit,  yet  it  is  good,  and  flie  and  her  huiband  are  bound  by  it. 
And.  ri7.  pi.  164.  Hill.  26  Eiiz.  Anon.— —Br.  Executors,  pi.  113.  cites  S.  C.  accordingly. 
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6.  In  account,  if  Tifeme  be  executrix  and  ti^es  baron^  and  after 
fhe  delivers  money  to  J.  S.  and  her  baron  dies,  zndflfe  brings  writ  of 

account,  and  does  not  name  herf elf  executrix,  and  well,  becaufe  it  was 
a  thing  which  was  once  in  his  pofleffion.  Br,  Executors^  pi.  roi. 
cites  2  H.  7.  15.  Per  Keble. 

7.  And  Rede  agreed  that  a  feme  executrix  mvj  pay  debts  of  the 
teftator  and  the  legacies^  but  not  deliver  money  to  render  account*  But 
Keble  faid  that  ihe  may  do  the  one  and  the  other.    Ibid. 

8.  Feme  executrix  cannot  make  acquittance  as  executrix  without 
her  baron\  but  contra  by  the  fpirituariaw.  Br.  Executors,  pi.  loi. 
cites  2  H.  7.  15. 

9.  D.  confcjfed  a  judgment  to  F.  who  made  his  wife,  the  plain* 
tiff,  executrix,  and  died  j  Ihc  adminiflered  and  married  a fetond  hu/band^ 
and  then,  fhe  alone^  without  hcc  huiband^  acknowledged fatisfaRwn^ 

though 
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Amgh  m  TtalfatUfaBian  toas  made.  The  court  held  that  this  wad 
not  good.  Sid.  31*  pL  6*  Hill.  12  &  13  Car.  2.  B.  R.  Fenner  v. 
Dives. 

10.  A  wife  admimftratrix  under  17  fhall  join  with  her  hufband 
in  an  2£k\fm\  per  Twifdcn  J.  Mod.  297.  Triiu  29  Car.  a«  B.  R. 
in  cafe  of  Foxwlft  v.  Tremain. 


(Z.  a)     Power  of  the  Baron  of  Feme  Executrix. 

I.  TT  was  faid,  that  if  a  feme  be  made  executrix  who  d^es  twt  In  cafe  of  • 

*  adminifter,  and^r  takes  baron^  the  baron  may  adminifter  for  ^^^  ^?" 

him  and  his  feme^  and  prove  the  teftament,  &c.  and  there  releafe  executrix, 

of  the  baron  is  good.    Br.  Executors,  pi.  147.  cites  33  H.  6. 3 1.  the  barom 

has  a  %ttgt 
power.  Bsrm  mm  ttdmm'^ter  and  Und  iier  tbo«gh  ihe  lefofesy  and  may  *  rtUafe  the  debts  of  tlie 
icfta;or»  bat  the  vife  cannot  do  any  thing  to  the  prejudice  of  the  baron  without  his  coofent}  per  Hole 
Ch.  }.  1  Salk.  306.  Mich.  11  W.  3.  in  cafe  of  Wanford  v.  Wanford,  citsa  S.  C.  of  33  H.  6.  31. 
— >B»oa  may  djfpele  by  his  grant  the  goods,  which  the  wife  has  as  executrix.  Jenk.  79.  pi.  56. 
She  cannot  ^vc  die  goods  away  without  ^wfent  •/  tb*  bmfiandf  and  if  he  confents  to  it,  then  it  is  he  that 
gives  it.    6  Mod.  93.  Jenicins  t.  Pluoae.  *  Without  coofcnt  of  the  wiic.     Cartk.  46x« 

Mkh.  10  W.  5.  B.  R.  ieems  admitted  in  cafe  of  Yard  v.  EUard. 

2.  If  a  feme  executrix  tales  baron,  and  he  releafes  all  aB'ums,  this  S<^P-  F«r 
fhall  be  a  bar  during  the  coverture  without  queitlon;  by  the  jufti-  fonaS'iui?' 
ces.    But  Choke  doubted  if  it  fhall  be  a  bar  after  the  death  of  the  pended,  it 
baron:  but  per  Picot,  once  extinft  is  for  ever.     Br.  Releafes.  e«tina  for 

pL  29.  Cites  9  E.  4.  42.  Brook  faya 

it  feems  to  be  a  good  bar  for  ever.     Br.  Executors,  pi.  151.  cites  S.  C  S.  P.  If  the  baron  doe« 

aotesccptit  in  his  releaiiu    Ibid.  pi.  J5X.  cites  39  H.  6.  15,  16.  S.  P.  Br.  Extinguiihmenl^ 
jil.  aok  dtcs  9  £•  4*  42. 
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3.  If  a  Jemt  executrix  talus  baron,  and  the  baron  puts  htmfelfln  S.  P.  But  if 
vriitremeni  for  debt  of  the  teflator,  znd  aivard  is  made,  and  the  dij,H>«ai« 
baron  dies^  mt  feme  fhall  be  barred;  per  tot.  cur.    Brook  fays,  that  his  life,  the 
from  hence  it  teems  to  him,  that  the  releafe  of  the  baron  without  *^^^  **- 
the  feme  is  a  good  bar  againft  the  feme,  quod  conceditur,  anno  39  ^"J^^ 
H.  6.  15.  and  therefore  *  there  he  excepted  thofe  debts  in  his  andiftlie 
rdeafc,  and  otherwifc  they  had  been  extind.    Br.  Releafes,  pi.  79.  **•"*"  «".'^ 

•^    •        Tr  '  'r      /^      the  gooda 

Cites  21  H.   7-  29.  ^hich  the 

feme  has  as 
cnntrtx,  the  gift  it  good ;  and  by  this  arbitrement,  all  the  actions  which  (he  has  jointly  againfl  the 
defeadaat  and  a  ftranger  are  gone^  and  the  baron  with  his  feme  may  adminifter  thd'e  goods)  quoU 
wta*    Br.  Execttton,  pi.  96.  cites  zi  H.  7.  29.  ■  Br.  Detie,  pi.  125.  cites  S.  C. 

4.  A  feme  executrix  takes  baron,  and  they  bring  debt  as  execu- 
tors, and  have  judgment.  The  defendant  pleaded  outlawry  of  the 
hu/band  in  bar;  but  per  cur.  clearly  t&e  huiband  forfeits  nothing 
of  the  goods  which  the  wife  had  as  executrix ;  and  judgment  for 
Ac  plaintiff.     3  Bwlft.  210.  Trin.  14  Jac.  Hix  v.  Harrifoiu 

5.  The  poffijfion  of  the  wife  as  executrix,  is  alfo  the  poflcffion  of 
her  baron,  and  damages  recovered  in  trover  by  them,  fhall  be  to 
the  ellate  of  teflator,  and  fo  may  concern  tliem  both.  Sty.  48, 
Mich.  23  Car.  B.  R.  Trcmling  v.  Clutterbook.    , 

II 
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(A.  b)     What  A€t  of  the  Baron  of  Executrix  alter* 
the  Property  of  Goods,  &c.  to  himfelf. 

a*t  s'c**  '•  A  ^^^^  ^^^  ^^^>  ^y  '^^^^^  ^^  g^vc  divers  legacies^  and 
bdd'accord-  *  ^^^^  adds,  **  TA^  r^iu«  ofalJ  my  goods  I  bequeath  to  Fran* 

ingly. «<  ^/  my  wife,  whom  I  make  executrix  to  pay  my  debts**     Frances  paid 

f^  S  *c^*  ^^^  debts  and  legacies,  and  had  goods  left,  and  marries  B.  wba 
i4judgcd  for  made  J,  &.  executor  and  died.  J.  S.  took  the  goods,  the  wido'wr 
tbepiaintiffj  brought  dctinuc  againft  J.  S.  and  judgment  for  her,  for  not- 
S^di^^^*     withftanding  jthe  devife  of  the   refidue,  &c.  fhe  had  it  not  as 

thetc. dcvifec,  but  as  executrix,  by  reafon  of  the  words  of  the  devife 

D«  33»'  «•  (to  pay  my  debts),  which  have  no  other  meaning,  but  that  the  (hall 
s.  c.  iTs?'  ^"i^y  '^^"*  ^^  executrix.  And.  22.  pL  45.  Mich.  15  &  16  EKz. 
P*.  znitht    Hunks  V.  Alborough. 

opinion  of  all 

the  juftices  was  for  the  plaintiff*. 

So  where  2.  KJlranger  lays  claim  to  a  term  which  the  wife  has  as  mcecutiix 

UnMiuti^  to  her  baron,  and  her  fecond  hufband  by  writing  fubmiis  to  en 
iegatee-y-xhe  award  the,  title  and  intereil  of  his  wife.  The  arbitrator  awards 
Mband  and  ^ne  moicty  to  the  claimant,  and  awards  the  other  moiety  to  the 
diffeTabout'  harou  and  feme.  The  fecond  baron  dies.  The  wife  is  bound. 
therefiduum  For  if  the  baron  had  granted  over  the  term,  fuch  grant  would 
**i/h"^°°*'  bind  the  feme,  and  confequently  the  fubraiflion  in  this  cafe  being 
don.  The  ^^  ^^^  ^^^^^  ^"^  intcreft  of  the  tcirm,  is  the  fame  in  eflfeft  as  if  the 
^ney  baron  had  granted  the  term  over,  but  if  the  arbitrators  award  that 

ihe''hafcmd  ^^  pofleffor  ftiall  hold  the  term-,  this  it  feems  does  not  bind  the 
will  go  to  his  right  of  the  other,  for  fuch  arbitrement  docs  not  extinguifli  the 
executors,  right,  as  it  does  in  the  other  cafe  where  it  makes  the  pofleflion  to 
"ti°t?thi'"  pafs.    D.  183.  a.  pi.  57.  and  Marg.  Ibid,  cites  Pafch.  23  Elia. 

wife;  for  per  B.  R.  Anon. 

JtffieriesCh. 

the  award  is«  fort  of  judgment.    Vem.  396.  pi.  366.  Pafch.  z6S6.  OgUnder  ▼•  Bafton. 
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Cro.c.227.  3.  A  feme  adminjfiratrix  to  her  former  hufband,  brought  debt 
TCar^B. r'  ^'^^  *"*  ^^'^  hujband  upon  an  obligation  to  the  intefiate,  and  had 
S.  C.  moved  judgment  for  debt,  damages  and  cofis.  The  feme  died*  The  baron 
again  and  after  a  year  and  day  brought  feu  fa.  to  have  execution;  and  all 
jd?3«  court  ^^^  court  (except  Hide  Ch.  J.  who  doubted  thereof)  conceived 
HideCh.  J.'  that  the  fci.  fa.  lay  not  *  for  the  hufband,  becaufe  being  a  debt 
being  dead»  demanded  by  the  wife  as  adminiftratrix,  it  was  in  auter  droit;  and 
tbat^fci.  ^o^g^  ^^cy  recover,  yet  flic  dying  before  execution,  the  duty 
la.  did  not  remains  to  fuch  perfon  as  cakes  a  new  adminiftration  as  in  right  of 
Uc  for  the  the  inteftate;  and  though  the  baron  is  party  to  the  judgment,  yet 
kcfortgtven)  ^^  ^^s  "^  property  in  the  debt,  whereas  he  that  ought  to  have  aja. 
and  the  re-  fa,  mu/1  have  privity  and  property  to  have  the  debt,  otherwife  it  is  at  . 
covery  had,   ^^in  fuit.     Cro.  C.  ao8.  pi-  2.  Hill.  6  Car.  B.  R.  Beamond  r/ ' 

^vas  in  light    y  .  ^ 

©fthftintef.   -l^ng* 
tate.     And 

though  it  was  farther  objeded  that  the  judgment  was  for  cods  and  damages  which  bdobg  to  the  harao^ 
though  the  fiiae  dc^c  did  not  belong  to  him>  and  therefore  the  lci«  fa.  was  naiAtaiaabk  for  the  dana- 

VH 
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|M ;  ^et  tibe  cottrt  beld  the  fci.fa.  to4iave  execution  of  the  judgment  for  the  debt,  and  alfo  for  the 
damages  ii  not  malntaiAable,  and  whether  he  mighc  maintain  a  fci.  fa.  for  the  damaj^  and  colts,  they 
would  not  defiveranr  opinion;  and  gave  judgment  for  the  defendant.  And  the  cafe  being  moved  at 
SeijeaatVinn,  to  the  chief  baron,  and  other  barons,  and  to  Harvey  J    they  all  agreed  in  the  lame 

opinion. Jo.   248.  pi.  t.  S.  C.  held  accordingly.— —S.  C.  adjudged  accordingly.     See  tjt« 

Izctocioa  (P)  pi.  3. S.  C.  cited.     Arg.  3  Mod.  64*  S.  P.  held  accordingly  3  per  tot.  cor. 

Cro.  C.  4^.  ^.  I*  Trin.  12  Car*  B.  R*  Anon* 

4.  Obligee  miide  bis  wife  executrix.  She  married  zfecond  hufband^ 
wbo  become  bankrupt,  and  the  commifTioners  ailigned  this  debt. 
But  by  Holt  Ch.  J.  they  have  no  power  to  affign  any  thing  but 
what  is  the  bankrupt's  eftate,  and  if  the  wife  dies  before  affign- 
ment  by  bim,  there  muft  be  an  adminiftration  de  bonis  non*  His 
power  to  difpofe  of  her  edate  does  not  make  a  title  in  him ;  and 
though  he  may  difpofe  of  a  term  nvhivh  he  has  injure  uxoris,  yet  if 
he  becomes  a  bankrupt,  the  commiflioners  cannot  afSgn  over  this 
eftatej  and  by  Powel  J.  they  have  nothing  to  do  with  the  debts  of 
the  tcftator,  but  only  with  tne  debts  of  the  bankrupt.  Holt's  Rep. 
204,  105.  HilL  6  Ann.  Lutting  v.  Browning. 


^  (B.  b)     In  what  Cafes  the  Hufband  muft  or  may 

take  Adminiftration. 

I.  XTTHERE  the  wife  has  debts  or  duties  due  to  her^  flie  cannot, 
^^    by  making  another  perfon  executor,  precludeher  huf- 
band from  that  beheiit  which  to  him  fhould  appertain  as  adminif- 
trattnr  of  her  goods.     Went.  Off.  Ex.  200^ 

2.  But  where  they  belong  to  her  as  executrix  no  benefit  can  re- 
dound to  the  hufband  by  having  fuch  adminiftration  of  his  -^Ale!^ 
goodsi  for  thofe  fhould  go  to  the  next  of  kin  of  the  wife's  teflator, 
who  muft  take  adminiftration  de  bonis  non  of  fuch  teftator,  if  fhe 
has  no  executor,  and  therefore  her  making  executor  as  touching 
thefe  brings  no  prejudice  to  her  baron,  and  fo  is  out  of  the  reafon  of 
the  cafe  of  Ognell  v.  Underbill  &  Appleby.   Went.  Off!  Ex.  200. 

3.  Where  the  wife  is  executrix  and  legatee^  if  fhe  claims  as  exe^ 
tutrix,  and  dies,  if  the  fecond  baron  would  have  advantage  of  it^ 
he  muft  take  letters  of  adminiftration  de  bonis  non  ofthefirji  bup>and, 

-  and  not  of  the  wife;  but  if  flie  had  claimed  the  land  and  the  term 
in  it  Of  legatif,  and  had  not  been  in  pojfejfton,  adminiftration  taken  of 
the  rights  and  debts  of  the  wife  had  been  good  as  to  that  intent, 
thott{^  his  wife  was  not  a£tually  poffefTed  of  it,  ^but  only  had  a 
ri^  unto  it,  and  of  fuch  things  in  aSHon  the  hufband  might  be 
executor  or  adminiftrator  to^is  wife  \  and  if  the  baron  takes  ad- 
miniftration di&rently^  and  brings  adion,  he  will  be  nonfuitj 
and  if  the  nuife  before  election  marries,  the  baron  may  make  the  f  18^  1 
deAion.  Le.  216.  pi.  298.  Mich&  32  &  33  Eliz.  C.  B.  in  cafe  of 
Cheyney  t.  Smith. 

4«  TTlC  tvife  intitled  by  the  Jlatute  of  diftributions  dies,  before 
i/hibutwif  inteftate,  and  fo  does  the  hufband  too  foon  after. 
whether  the  intereft  vefted  in  the  wife  did  veft  in  the  baroa 
without  taking  adminiftration  to  his  wife^  or  not  ?  It  was  argued 
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tk^t  It  did,  and  fo  that  it  fliould  go  to  the  adminiftratof  of  the 

hufbandy  and  not  to  the  adminidrator  of  the  wife.     But  fee  the 

decree.     2  Vem,  302.  pi.  293.  Mich.  1693.  Gary  v.  Taylor. 

^^■^h  V'         ^"  ^^^"^^  covert  executrix  dies  inteftate;  adminiftration  may  be 

Uc.  s.  p.    g^^anted  to  the  next  of  kin  of  the  firft  tefbator  dc  bonis  non.    Jow 

ftdreitted,  in  I  'j6*  pi.  9.  Hill.  3  Car.  B.  R.  in  cafe  of  Jones  t.  Rowe. 

cftl'e  of  Smith 

ir.  Jones. But  where  (he  it  refiJuary  legatee,  it  fiiall  be  granted  to  her  huihand.     %  Vcm*  149.  pL 

235.  Mich.  169J.  Koafev.  Noble. 

(C.  b)     Adions.     Writ  and  Declaration. 

taXTtrRIT  of  q//t/e  brought  by  baron  and  feme  was  abated^ 
^  ^     becaufe  they  were  notfeifed  after  the  efpoufaU.     Thel.  Dig. 

116.  lib.  10.  cap.  26.  f.  3.  cites  Tempore  E.  i.  Br.  863. 
Baron  and  2.  The  reverfion  of  tenant  in  dower  was  granted  to  taron  and 

t^  ^^'^^^A  /««'>  ^»d  the  heirs  of  the  baron.     They  brought  wafte  againft 

to  them  and  •/        '      .       ,  ,-^  ,  .  »       i         r     P  °  rr^ 

the  heirs  of  tenant  m  dower,  and  the  writ  was  ad  exharedattonem  eorutn.  The 
the  baron  defendant  challenged  tlie  writ,  becaufe  the  feme  had  nothing  but 
^\^^^'*  for  term  of  life,  &c.  fed  non  allocatur;  whereupon  he  pleaded 
commits       another  plea.     Fitzh.  Waite^  pi.  4.  cites  Hill.  3  £•  2. 

wafte, 

they  bring  an  afflti  tf^joajUy  and  conclude  ad  exk4ereJatknim  eorvwiy  and  thtjadgmmt  aifo  was  enteredy 
that  tbtyjbould  recover  the  damages,  whereas  the  damages  ought  to  go  to  him  only  that  bad  the  inhe- 
fitance.  The  reporter  fays,  that  it  feems  to  be  ill.  Freem.  Rep.  343.  pi.  424.  Trin.  1673.  Anon* 
Error  of  a  judgment  in  'wafte  againft  the  tenant  for  years  brought  by  baron  and  feme  tk  a  aaoiety, 
being  feifed  in  reverfion  to  them  and  his  heirs  ad  exharedationem  of  them.  The  court  i^greed  they 
inuft  join  in  the  a&Von,  but  the  coocluiion  mufl  b6  ad  exha^redationem  of  htm,  but  the  original  not 
being  certified  it  is  well  enough.  3  Keb.  175.  pl.'ia.  Trin.  25  Car.  2.  B.  R.  Curtis  ▼.  Biowb, 
items  to  be  S.  C. 

^"'  °^  3  Writ  of  entry  in  the  pojl  againjl  baron  and  feme^  f'*PP?fi^g  ^^ 

^agaiift    ^^^/"'"^  ^^d  not  entry  unlefs  after,  &c.  was  held  ill.   Thel.  Dig.  1 17. 

baron  and       lib.   ID.  Cap.  26.  f.  30.   citCS  9  £.  2.  Br.  8 1 2. 

fttlity     fup- 

pofing  the  entry  of  both,  was  adjudged  gotd,  notwithftanding  that  the  baron  fbnnd  hit  fane  feiftd. 
Thel.  Dig.  XI 6.  lib.  ic.  cap.  26.  f.  5.  cites  Mich.  20  £•  3.  Brief  374.  17  £•  3.  40.  39  £•  3.  33* 
and  Mich.  9  £•  2.  Brief  S 12. 

4.  It  is  doubted  how  the  writ  of  aflifc  (hould  be  where  the 
baron  and  feme  are  diffclfed  of  the  land  of  the  feme,  and  after  the 
baron  is  otitlaived  of  felony,  and  afterwards  received  to  the  peace, 
utrum  difleifivit  cos  vel  eam.  Thel.  Dig.  115.  lib.  lo.  cap.  26. 
C  I.  cites  Hill.  I  E.  3.  5. 

5.  Where  afnne  has  common  ofpafltire,  and  after  the  marriage  at 
the  firft  time  that  they  put  in  their  beafts  they  are  difiurbedy  &c.  the 
writ  {hall  be  difleifivit  eos.     Thel.  Dig.  115.  lib.  10.  cap.  26. 

Aflifeofa  6.  A  feme  wzs  feifed  of  a  rent,  and  tool  baron;  they  £firmnedj, 

tent  upon  ^nd  refcous  is  made,   and  they  bring  aflife,  the  nurit  fiall  fiji 

brou£htl!y  V^^^  difjciftvit  *  eos,  and  not  cam,  though  the  baron  never  was 

baron  and  fcifedj  quod  nota.     Br.  Faux  Latin,  pi.  61.  cites  3  AC  5. 

feme,  where  •  ^^__ 

xYktfeme  Wat  feifed  before  the  coverture,  and  rtfcous  noat,  made  to  tbem  bctb  after  the  coverture^  and  tbcff- 
fore  the  afiTife  was  quod  dififeifivit  eos;  but  if  tki  refcous  be  Ufure  ths  coverture,  and  fiie  took  baroo,  and 
they  brought  aDHfe,  it  ihould  be  ^uod  dia«i£vit  eadi  j  ooit  tbc  diveriity,  when  the  dxflei&a  b  ta^^ 
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tp  the  feme  fole,  and  when  to  the  baron  and  feme.     Br.  Faux  LAtin,  p\.  65.  cltrs  S  Aff.  4.  ■ 

Tbel.  Dtg.  115.  lib.  lo.  cap.  26.  f.  I.  cites  Hill.  1  £.  3.  5.  that  it  v^as  held  there,  that  where  a 
Icme  is  £^ibi  of  rent,  and  talces  baron,  and  at  the  next  day  after  the  efpoufals  that  rent  is  arrear,  and 

dftey  make  diihefs,  9nd  refcous  is  made,  the  writ  (hall  be  quod  dilfeifivit  eos. ]f  a  fenne  be  (eifed 

oftcBt,  and  takes  baron,  who  diflrains,  and  refcous  is  made,  they  fhill  have  aHize,  quod  dilTeifivit  earn. 
Br.  Seifin,  pi.  34.  cites  3  AfT.  5.  [The  Year-book  is,  that  though  the  bgron  never  was  co:poraliy 
tdied,  yet  die  vrrit  Hull  be  quod  dineliivit  eos,  and  not  eanvj 

7.  Where  the  land  difcends  to  a  feme  coveriy  the  writ  fliall  fuppofe 
that  the  baron  and  feme  have  entered;  but  otherwife  it  Is  if  he 
found  his  feme  feifcd.  Thel.  Dig.  175.  lib.  il.  cap.  54.  f.  21. 
cites  Pafch*  7  E,  3.  320-  for  thp  entry  of  the  feme  fliail  be  fup- 
pofed.     7  E.  3.  354.  21  E.  3.  31.  and  28  E.  3.  39. 

8.  Two  femes  y  infantSyjointenantSy  the  one  diffeifed  the  other  y  and 
Ihe  took  baron;  the  baron  and  feme  entered:  the  other  oufted  them, 
and  they  brought  ajjifey  quod  diffeijivit  eamy  and  the  writ  good^  and 
-they  recovered.     Br.  Faux  Latin,  pi.  63.  cites  7  AfT.  17. 

'9,  In  do'wer  by  baron  and  feme,  it  was  pleadedy  that  he  ivas^  not 
her  baron  the  day  of  the  writ  purchafeds  and  it  was  agreed,  that 
the  writ  (hould  abate,  notwithftanding  that  they  could  not  have 
a  new  writ  of  other  form.  Thel.  Dig.  119.  lib.  11.  cap.  2.  f.  8. 
cites  Mich.  11  E.  3.  Brief  476. 

10.  In  cmfimili  cafu  the  writ  fuppofed  that  the  landy  after  the  alie^  The  form  m 
nation  in  fee  y  ought  to  revert  to  the  baron  and  femey  and  adjudged  *^«  wrlc  s, 
good.     Thel.  Dig.  116.  lib.  10.  cap.  36.  f.  8.  cites  Hill.  18  E.  JiiV^maTn 
3.  2.  where  the  writ  was  jus  et  hxreditas  of  the  feme;  and  that  to  the  baron 
fo  agrees  Trin.  28  R  -2.  10^  in  fcire  facias.  7  H.  4.  19.  3  H.  6.  2.  ?"^  ^^"*^>  *' 

*0U^^  j.tr/zr  -^      ^    o  itihailrc- 

18  H.  6.  20,  and  19  H.  6.  40.  vert    but  it 

^  ^  ihall  not 

defcend.  Thel.  Dig.  116.  lib.  10.  cap.  26.  f.  12.  cites  19  H*  6.  49.  but  fays,  that  contra  it  is 
laid  of  remainder.     38  £.  3.  19.  and  6  £.  3.  26S. 

In  jc'tre  facias  iy  baron  and  feme  out  <f  a  fne  by  ivhlcb  land  was  rendered  to  tbe  ana  for  tf  the  feme  ^ 
tiie  vrit  was  quare,  fife,  to  tbebartn  and  feme  defenders  non  dtb'at,  by  which  it  was  abated  j  for  nothing 
can  deicend  to  the  baron.     Thel.  Dig.  1x6.  lib.  xo.  cap.  26.  f.  ix.  ci^es  Trin.  27  £.  3.  82. 

Writ  of  fcire  facias  for  baron  and  fme  out  ffafne,  by  'which  tbe  remainder  of  tbe  land  loas  tailed  to 
the  anceftor  offbefeme  and  bis  beirtf  &c.  was  abated,  becaufc  it  was  quare  to  tbe  baron  and  feme,  daugb^ 
Urandidrof,  &c.  remanere  non  debeat*  Thel.  Dig.  zi7«  lib  lo.  cap.  26.  f.  29.  cites  Pafch.  6  £• 
3.  267. 

ff^rit  by  baron  and  feme  of  remainder  injure  uxoris  (hall  fay  remanere  debet  to  both  j  contrary  of  for  ^ 
wudom  itt  defcendcTy  reverter,  or  ej'cbeat.  Br.  Bacon  and  Feme^  pi.  35.  cites  ix  H.  4.  15.  per  Hill. 
•—Br*  Scire  Facias,  pi.  7a.  cites  S.  C. 

1 1.  Where  wa/le  is  done  by  afemefoUy  and  afterwards^^  takes 
barony  the  fvrit  fuppojing  the  waHe  to  be  done  by  bothy  is  good  enough. 
Thel.  Dig.  116.  lib.  10.  cap.  26.  f.  6.  cites  Mich.  19  E.  3.  Brief 
^46.  20  E.  3.  Brief  252.  22  Aff.  87.  Mich.  49  E.  3:  26.  and  14 
H.  6.  14. 

1 2.  Entry  againft  baron  and  femey  de  quibus  the  baron  dijfeifed  the 
grandfather  of  the  demandant*  The  writ  was  abated  by  judgment 
after  the  view,  becaufe  no  degree  is  made  againft  the  feme.  Thel. 
Dig.  176-  lib.  II.  cap.  54.  f.  36.  cites  Trin.  20  E.  3.  Brief  392. 
aaE.  3.  17. 

13*  In  appeal  of  maihem  by  the  baron  and  feme  againjl  the  baron 

toud  femey  the  writ  .was  unde  la  feme  pi'  appellat  eamy  and  was 

abated,  inafinuch  as  no  tort  is  fuppofed  to  the  baron  plaintiff,  nor 

hj  the  haxon  defendant.     Thel.  Dig.  11 6,  lib.  ip.  cap.  26.  f.  9. 

Circs  Pafch.  ao  £♦  3-  Brief  252. 

P  %  14.  In 


tts  35dtott  artU  jPeme. 

The  writ  ^,  In  tTcfpafs  wlicTC  z  feme  file  does  a  battery^  and  tales  iatoft, 

tfaatthe°teef.  ^^^  a£tion  IS  brought  againft  diem,  the  writ  jhall  he  that  both  ef 
pafswaidone  them  did  the  battery.     Br.  Faux  Latin,  pL  76.  cites  22  Afl*.  87^ 

by  both,  is 

^ood  enough.     Thel.  Dig.  116.  lib.  xo.  cap.  26*  f.  6.  cites  S.  C*  A  feme  covert  commits  s 

trefpaft  vi  et  armls ;  trefpafa  is  brought  againft  the  baron  and  feme.     Ybe  Vfr'tt  is,  that  both  eommifttd 
tbi  tnfpmjt.     Upon  not  gailty  pkaded,  the  jury  fitid%  the  vfoman  guilty^  mud  the  bujband  not  gu'Jtym 
The  book  ii,  that  the  wife  fli^l  bs  imprifoned,  and  die  huftand  not ;  and  that  the  plainuff*  ihall  not  be 
smerced  pro  fUfo  clamoxe  againft  the  huiband }  lor  there  was  no  other  firm  in  tbe  Reglfttr,    Jcnk.  aj. 
pi.  43, 

'  \  5.  Btit  where  battery  is  done  to  the  feme  file  who  tales  iafw,  they 
(hall  have  a&ion  quod  percujfit  UMrem  dum  fotafudt;  aiid  fo  fee  a 
diverfity  between  the  plaintiff'  and  defendant  j  for  againft  the 
'defendant  it  (hall  be  general,  and  for  the  plaintiflF  it  fhall  be 
fpecial^  and  in  the  cafe  above  it  was  found  that  the  feme  was 
guilty,  and  the  baron  not.  Bn  Faux  Latin,  pL  70.  cites  22 
Aff.  87. 
Entry  ftu^  l($^  Affifc  by  baron  and  feme  quod  diffejfivit  eamy  and  no  excep- 

n'^of     ^'^°>  ^^^  therefore  well  as  it  fcems*    Br»  Faux  Latin^  pL  73. 

affife  iy  tbe    citeS  )0  Aff.  4% 
iaron  and 

ftnu  minft  A»  9uod  diffeifivit  mi.  Chaunt.  Proteflando  fued  non  diffeifivUf  Sec.  /f«  plaat^p  that  m  tht 
iime  of  tht  djffiifiu  fnpttfed  tbe  fau  was  covert  with  one  H,  akd  after  H*  died,  and  Jbe  married  ehit 
baron  j  fo  the  writ  ihal]  Be  diflbfiVit  earn,  et  iioa  t»i^  judgment  of  the  writ{  and  per  Jane  and  Cott.  J. 
this  is  a  good  plea»  though  the  writ  does  not  fuppofe  any  time  of  the  difleifin ;  and  where  tbe  ftme  it 
difleiied,  and  takes  baron,  ttie  writ  (hall  be^uod  *  di&ilivit  earn,  by  whibh  EUi^kcr  pafl*ed  oter.  Br. 
faux  L4itin,  pi.  57.  cites  14  H.  6.  zj,  14.     . 

Where  djff^n  or  trefpafi  it  done  to  afemtfoUy  in  vnt  to  be  bnnight  thereof  by  tbe  barom  mid  tbe  femt 
after  tbe  marriage^  he  need  nt  put  dumjolafult  but  In  tbe  count,  Thel.  Dig.  117.  lib.  lo.  cap.  26.  f. 
24.  cites  Rill,  ai  H.  6.  33.  and  fays  fee  7  H.  7.  %,  and  tbe  Regifter,  fol.  95.  btit  the  ^Mt  ibaU  be 
difleifivit  earn,  or  bona  ipfius  la  hxut  cepit.  Sec.  Cites  Vat.  Brev.  87. 

If  tfeme  be  digitfed  and  takes  baton^  tfiey  Hiall  have  writ  quod  difeijhfit  tbe  feme  dnrnJoUfnt*  Br* 
Paroor  de  Profits,  pi.  tx.  citet  4  E.  4.  17.  Br.  Faux  Larin,  pi.  107.  cites  S.  C. 

*  Thel.  Dig.  116.  lib.  10.  cap.*  a6.  f.  21.  citet  S.  C.  and  14  H.  6.  %%• 

Writ  of  17,  Hijiifor  in/esfed  a  feme  fife,  who  took  bahm.    The  wHt 

JSJ7»  «7  againft  thcmJkaU  he^  that  tbe  feme  entered  by  the  diffeifor^  and  not 

/me,  fnppo-  that  both  entered  by  the  difleifor,  and  yet  good  by  awards   Br.  Faux 

M%'fy/Mcb  ^^°^  P*'  ^^3-  cites  39  E.  3.  15,  26. 

»  one,  was  abated  lecanft  tbe  baron  fimid  bu  feme  feifed.    Thel.  Dig.  1 16.  lib.  Xo.  cap.  26*  f.  4.  aXU 

4  E.  3.  It.  Derb.  Bricr744.  39  E.  3.  33.  7  H.  4.  17.  13  R.  2.  Brief  647. 

If  a  xorii  be  to  be  brought  againft  tbe  baron^  of  lands  wbicb  be  bos  by  bisfemey  the  writ  ftall  be  that  tb* 
wife  entered  by  J,  N,  and  not  tbat  tbe  bn/band  and  w/#  entered  by  J.  M  Br.  Cui  ill  Vita,  pL  S6.  dtu 
7  H.  7.  X,  2.— Br.  Faux  Larin,  pi.  77.  cites  7  H.  7.  2«  S.  C. 

^^B  ^  ^^*  ^  ^^^  ^  ba^onanifimey  upona  leafemadtbjthefemebefirt 

b^i^aid  ff^rriage,  the  writ  was  ad  cfchdtredatian^n  of  the  feme}  and  ad- 
/mm  of  the    judged  good.     Thel.  Dig.  116.  lib.  lo.  cap.  26.  L  14.  cites 

J^rittgeof     pafch.  42  E*  3.  18. 

the  feme,  ^  ^ 

fappo6ng  ad  exbeendationem  ipfenm,  was  abatad.    TheL  Dig.  x  16.  Gb.  to.  cap.  26.  f.  20.  cttn  Mich* 

5  H.  6.  9. 

ix^li?'*'  ^9*  ^^^fi  ^y  haMn  and  feltoe  ^afault  to  thefeme^  and  mfrt^ 
cap/2'5.*  f^*  figment  till  the  baron  made  Jint  ad  damnum  ipforum^  and  the  writ  and 
S- cites  S.C.  count  awarded  goody  ad  damnum  ipfonuot  &c*    Br.  Baron  and 

el  ^^76.  ^^'"^^  P^-  ^^-  ^^^«*  46  E-  3*  3* 

Br.  Coiint,  pi.  29.  cites  S*  C.  Sc  S«  P&  mm^mmmUT*  Ticfpafs,  pL  52.  cteS*  Ct    1  ■    Br.  Fans 

Xjuio^  pi.  113.  cites  46  £•  3.  2,  3.  S«  C* 

Ja 
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In  treCpalt  for  l^ating  the  wife  ad  damaum  ipforam,  it  was  moved  in  arreft  of  jodgment,  that  it 
ought  CO  have  been  to  the  damage  of  the  baron,  becaufe  a  feme  coven  cannot  have  damages ;  but  per 
Cur.  it  if  good,  becaufe  it  is  fuch  action  aa  may  furvive  to  her  alone  j  but  other  wife  it  would  not  be* 
Sid.  387.  pi.  23.  Mich,   so  Car.  1.  B.  R.  Horton  ▼•  Byles.  >%  Kcb.  434.  pi.  73.  Horc*t 

tafe,  S.  C.  and  per  cur.  and  all  the  clerks,  the  declaration  could  not  be  otherwife,  bccauie  the  n&loa 
jlfld  *  damjjges  furvive,  and  in  all  cafes  of  furvivor  the  aAion  may  be  laid  ad  damnum  ipibrum;  and 

judgment  for  the  plainiiff. S.  C.  cited,  and  S.  P.  held  per  cur.  accordingfy,  .and  the  plainti^ 

4)3«td  to  arreft  his  own  judgment  for  expedition,  a  Ld«  Raym.  Rept  laoSy  lao^*  Mich.  3  Ana* 
Newton  V.  Hatter. 

A  writ  of  trefpafii  was  brought  by  hufband  and  wife  for  hattery  of  the  wife  ^i  detmnmm  tpfimmj  and 
CM  the  Regifter  105.  But  per  cur.  that  is  not  law,  and  judgment  was  arrefked  for  this  exception  in 
tbe  principal  cafe.     Comb.  184    Mich.  3  W.  &  M.  in  B.  R.  Baker  v.  Barbcf.  '  Show.  345. 

HiU.  3  W.  Ifc  M.  in  cafe  of  Meacock  v>  Farmer,  S.  P.  the  Regifter  105.  was  pited,  but  the  ^vrt  dU 
■oticpnlit. 

20.  Where  zfeme  is  leffee  for  yearSy  and  does  nvajtiy  and  after- 
wards the  term  is  expired^  and  Jbe  takes  baron^  the  writ  of  wafte 
iball  li>e  quas  the  feme  tenuity  and  not  quas  the  baron  and  feme  tenue^ 
runt.  And  Jo  it  ihall  be  where  fie  holds  for  term  de  outer  vie,  and 
eejlj  que  vie  dies,  and  after  Jbe  takes  baron,  the  writ  fhall  be  quas 
the  feme  tenuitj  but  if  land  be  leafed  to  a  feme  for  her  life,  and  Jbe 
Uafes  over  her  efate,  ^and  afterwards  takes  baron,  the  writ  ihall  be 
qteastenent.  Thel.  Dig*  1 1 7.  lib*  I0»  cajp.  26.  C  2i\  cites  Mich« 
46  E.  3.  25. 

21.  Dumfuit  infra  atatem  agcdnfl  baron  and  feme,  fuppoftng  their 
entry  after  the  demtfe  that  the  demandant  made  to  the  feme.  The  writ 
was  abated;  for  it  appears  that  the  leafe  was  made  to  the  feme. 
ThcL  Dig.  n6.  lib.  lo,  cap,  26,  f,  16,  cites  46  E,  '3.  Brief  777, 
And  adds  <}uaere|  for  it  may  be  that  the  leafe  was  made  during  the 
eqverture,  ^  which  they  entered  after  the  dfmife^  and  there  the  entry 
ef  heth  fiall  he  fuppofedy  and  cites  Trin.  7  H.  4,  17* 

22.  In  aJjSfe  by  baron  and  feme  it  was  pleaded^  that  Jbe  was 
ej^9ufed  to  another^  and  the  efpwfals  eontintkd  a  long  time  after,  which 
iftber  is  yet  olives  to  whidi  it  was  replied,  that  Jbe  at  the  time  of 
tboje  efpoufals  was  only  3  years  old,  and  this  other  of  7  years  f  and  that 
fie  afterwards  being  of  the  age  of  20  years  took  to  baron  the  plaintijf^ 
and  thi^fife  never  ajfented  tg  the  frfi  efpoijfalf,  and  Jo  is  Jbe  hi/  feme. 
Thd.  Dig.  up.  lib,  11.  cap.  2.  f.  n.  ci^es  Pafch*  49  £.  3.  17, 
49  Aff.  7«  but  nothing  was  faid  further  at  thia  time.  But  after* 
wards  Mich,  59  £.  3^  19,  the  ;|flife  w:^  awarded  to  try  whofe 
vife  fhe  is, 

Z^i  ^  in  Oifflfe  by  baron  and  feme,  or  debt  or  trefpafs,  mt  his 

feme  is  a  good  plea  to  the  writ.     But  in  dower,  and  appeal  of  the 

death  rfber  baron,  it  ought  to  be  ne  unques  accouple  in  lawful  matrix 

mony  with  the  deceafed.     Thel.  Dig,  lao.  lib.  11.  cap.  2.  f.  12* 

^tc9  Mich.  7  H.  6.  13.  50  £.  3.  15. 

24.  In  appeal  by  baron  of  the  ravtfiment  of  his  feme,  upon  the 
(|atute  of  R.  2.  it  was  pleaded  that  fhe  was  never  accoupled  to  him 
in  lawful  matrimony,  and  this  plea  was  accepted^  and  writ  to  the 
biihop  to  certify.  Quaere  if  of  neceffity,  Thel.  Dig.  x  20.  lib. 
yi*>  tap.  2.  f.  13.  cites  Mich.  11  H.  4.  13. 

25.  A  feme  married  infra  annos  nubiles  ihall  not  maintain  wrlt^ 
kamg  out  her  baron;  per  Newton.  Thelt  Dig,  120,  lib.  11. 
ca^*  2*  C  2if  cite9  7  U*  6.  12. 

P  3  26,  Baron 
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Thel.  Djg.  i5,  5jr^w  and  feme  leaf e  for  years ^  the  baron  may  harf  dAt 
« *  *!V.48.  "^^^^o^t  counting  of  the  death  of  his  feme.  Br^  Count,  pi.  83. 
citeis.  c,  '  cites  9  H.  6.  11. 

that  the 

count  was  of  a  leafe  made  by  him  and  A>  noper  bis  fcioey  and  held  good,  without  faying  that  ihe  wa# 

ikad.  « 

27.  In  cut  in  vita  by  baron  and  feme j  the  writ  was,  quod  reddat 

h.  far  A,  uxort  ejus  quafuit  uxor  Ro.  ice.  qu^  clamat  tenerefthi  isf 

Seredibus  de  corpore  di^l  Ro,  exeuniibus  ex  dimiffione  IVilF  qui  ij^um 

A*  isf  prad*  Ro.  quondam  virum,  &c.  inde  feoffavit^  &c.  and  held 

good,  notwithftanding  that  it  may  be  intended  that  the  baron  by 

the  word  (ftbij  claimed  the  eftate  to  himfelf  for  life  with  his 

feme ;  but  becaGfe  it  appeared  that  the  feoffment  was  mad^  ta 

the  feme,  and  to  her  firft  baron,  the  writ  was  adjudged  good* 

Thel.  Dig.  116,  117. -lib.  10.  cap.  a6.  f.  23.  cites  Mich.  18H. 

[  187  ]   6.  24. 

^r.  Faux  28;  In  trefpafs  the  writ  was  general  by  the  baron  andfemey  quod 

^7!"cites'      t^laufum  of  the  feme  fregit  et  blada  ejufdem  feme  depaftus  fuit,  $cc- 

S.  C- —     and  did  net  fay  y  dum  fola  fuity  where  feme  covert  cannot  have  pro-r 

ftfi^^i-K^*^*    pcrty  without  the  baron,  and  the  declaration  was  dum  fola  fuit,  and 

cap.7.f.i6.  therefore  the  writ  good;  and  the  Regifter  is  accordingly  that  the 

cites  s.  c.     writ  fhall  be  general,  and  the  declaration  fpecial,  as  above.   Quod 

bot  fays,  fee  jjota.     Br.  Gcn.  Brief,  pi.  7.  cites  2i  H.  6.  30. 

and  7  H.  7.  2.  held  contra.  In  trefpafs  by  baron  and  feme,  auod  chufum  tf  the  haron ard  ftm^ 

&f  bam  &  catalla  jua^  apud  D.  ccf'ity  &c.  and  ccutitid  that  the  trejpcfi  was  done  to  the  feme  dmm  JeU 
fuit.  The  defendant  pleaded  not  guilty,  and  was  found  guilty,  and  pleaded  in  arreftof  jodgmeot,  be- 
caufe  the  count  did  not  warrant  the  writ ;  for  there  is  a  fpecial  writ  in  the  Kegillcr,  quod  bona  &  catall^ 
.uxoris  cepit,  Sec^  and  not  bona  Sc  catilla  fua,  and  count  quod  bona  uxoris  dum  fola  fuitcepit,  ^c.  asd 
it  was  faid  there,  that  there  is  a  writ  in  the  Regifter  for  the  baron  and  feme,  quod  difleifivii  the  ftme 
dum  fola  fuit  j  but  where  there  is  no  other  writ  of  form  but  the  common  writ,  there  the  writ  fltafl  be 
general,  and  the  count  fpecial.  Contra  where  there  is  fpecial  fotm  of  writ  for  the  matter  j  per  tot.  car* 
Br.  General  Brief,  pi.  13.  cites  7  H.  7.  2. 

29.  In  trefpafs  againf  the  baron  and  feme ,  it  was  agreed  by  aS 

^    the  juftices,  and  fcveral  ferjeants,  that  the  baron  Jball  not  an/koer 

nvithout  his  femcy  but  fhall  hzvc  idetn  dies,  and  if  fhe'bc  tvar^td^ 

then  the  baron  fhall  go  quit ;  but  the  one  fhall  not  anfwer  nrnthnd 

the  other,  by  all.     Br.  Refponder,  pi.  2.  cites  34  H.  6.  29. 

fluarty  i«         30.  A  feme  brought  trefpafs  of  her  evidence  and  charters  taien  : 

detinue  of      thg  defendant  faid,  that  after  the  trefpafs  fhe  took  baron,  who  re* 

fhall  be         leafed  to  him  all  actions,  and  a  good  bar.  Br.  Releafes,  pi.  88.  cites 

ukf n  as  a       39H.6.  I5.  '  * 

perfonal  or 

ical.     Br*  Releafes,  pi.  83.  cites  39  H.  6.  ij[. 

31.  In  writ  of  entry  upon  the  flatute  fif  Rich,  bv  baron  and  fem<^ 

the  entry  was  fuppofed  in  maneriiim  ipforum,  and  neld  goodj  witB-' 

out  faying  in  manerium  uxoris.    Thel.  Dig.  117.  lib^  lo,  cap.  26, 

f.  25.  cites  Pafch.  4  E.4.  13.      ' 

A  writ  fup.        32.  A  feme  diffeiforefs  tool  baron,  the  writ  againft  them  fiaJl  fc 

dUftifin  *      ^"^^^  diffeftverunt  the  plaintiff,  and  not  qiiod  uxor  dum  fola  fui^ 

done  by        difleifivit  cum.     Br.  Faux  Latin,  pi.  107.  cites  4  £.  4.  17. 

both  is  good 

enough.     Thel.  Dig.  115.  lib.  10.  cap.  26.  f.  6.  cites  Mich.  19  £•  3.  Bnef'Z46.  20  £•  3.  Bcft# 

252.  %z  Aff.  87.  Mich.  49  £•  3.26.  and  14.  H.  6.  14% 

<3  33-1; 
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.   33*  It  was  held,  that  a  man  (hall  have  writ  of  account  agalnji 
iaron  and  fttne^  quod  reddat  ccmpotum  de  Umpore  quo  the  feme  dum 
Jbla  fait  was  receiver  or  bailiff,  &c.     Theh  Dig.  117.  lib*  10.  Qap. 
26.  f.  26.  cites  Mich.  4  £.  4.  26. 

34.  If  a  fame  indebted  takes  Aaron,  tlic  aftion  againfl  both  (hall  Br.  General 
hcdebent.    Br.  Baron  and  Feme,  pi-  71.  cites  *  9  E.  4.  24.  dtef'^H'.^' 

7.  2.  S   p.  for  ^e  baron  is  now  debtor  by  the  marriage.  *  The  Year.book  is,  that  thf 

vrit  ihail  be  deben:  &  injufie  dctinnit,  and  that  both  mufl  make  their  law  ;  for  tbe  baron  by  mznym^ 
her  had  made  hjmfelf  chargeable  and  party  to  this  duty.-— :—— 10  Mod.  163.  Arg.  cites  S.  C.  tml 
so  H.  6.  la*  * 

35.  In  account  iy  the  baron  of  receipt  by  the  defendant  by  the  hands 
tf  the  feme  of  the  plaintiff,  the  defendant  may  wage  his  law  j  for 
the  baron  and  feme  are  one  perfon  in  the  law,  and  therefore  it  is 
the  immediate  receipt  of  the  plaintiff  himfelf.  Br.  Ley  Gager^ 
pi.  54.  cites  15  £.  4.  16. 

36.  In  refcous  brottght  by  the  baron  and  feme,  the  wr/V  was  in  unq 
eera  ttrrs  obtigata  difiri^ioni  the  baron  and  feme,  isfc.  and  held  good, 
Botwithftanding  that  he  had  the  rent  in  right  of  his  feme ;  for  dur- 
ing the  coverture  the  dildrefs  ihall  be  to  botn.     Thel.  Dig.  117. 

lib.  10.  cap.  26.  f.  27:  cites  Hill.   15  E.4.  17.  [  188  ] 

37«  Where  debt  is  due  to  a  feme  ivho  takes  bardn,  who  brings  ac-  Br.FauxLa« 
tion,  the  wnV  Jball  be  debet  to  both,  and  Jha/l  count  fpecially  how  it  ^^^^P^'  77- 
fiw/  due  to  the  feme  dum  fola  fait.    Br.  General  Brief,  pi.  77.  cites  "sTlobn-iT 

7  H.  7.  2.  feme  U  in- 

'  '  debttdand 

takti  baron,  and  delt  is  brought  figainfi  them,  the  writ  fhall  be  debent ;  for  the  baron  is  debtor  with  hef . 
b^  che  efpoufals.    Ibid. 

38,  Dower  by  the  baron  and  feme,  the  tenant  faid,  that  thefirfi  t  The  wor4 
haron  had  mrthing  after  the  efpoufals';  prift  \  and  the  demandant  did  ^  *^^  ****r 
mt  deny  it,  by  which  the  tenant  prayed  that  they  flijould  be  barred ;  BroIjJce  i$ 
(a  non  allocatur  ;  for  this  (hall  be  prejudice  to  the^ienie  after  the  {hmt)  but 
death  of  the  f  baron,  by  which  they  acknowledged  to  the  tenant  ^^^•^■^^'' 
by  fine,  and  the  feme  was  examined  \  quod  nota ;  for  fhe  ftiall  (baron),  and 
pot  be  examined  upon  a  confeffion  of  a£lion,  therefore  non  re»  othrrwifc  it 
cipitur ;  note  the  divcrfity,    Br.  Baron  and  feme,  pU  20.  cites  JeiJ]°-i,',°* 

44  E.  3.  t  10,  f  All  the 

^  editions  of 

Brooke  are  as  here,  tis.  44  E.  3.  to.  hot  it  ihould  b«44£.  3.  12.  [b.  pL  22.]  and  the  t^Aajit 
prayed  that  the  confeffion  be  entered  \  fed  non  allocatur. 

39,  The  baron  (hall  have  aftion  for  battery  of,  hts  feme,  without 
faying /«^  quod,  &c.  Per  Frowikc,  Kingfmill,  and  Fiflier  J.  Br. 
Trefpafs,  pi.  442.  cites  20  H.  7-  S- 

40,  Baron  and  Feme,  arid  J.  S.  brought  trefpafs  quare  claufum  Cro.  E.  9S, 
f regit  herbam  ftkam  mejfifit  ?tf  fanum  fuum  afportavit  ad  damnum  ^i^vv"^^* 

tpfus  the  baron  and  ^me,  and  J.  S.  and  held  the  declaration  r.  Cookfon 
good ;  for  though  it  is  not  good  for  the  hay,  yet  claufum  fregit  &  ▼.  Ca:Uinc, 
herbam  mefluit  makes  it  good,    Le,  loc.  pi,  140,  Mich.  3oEli2,  f.;!'*^^ 

««    n     «<»^««i    ■         T*     /•  •*     *  ■         ,       .        ^  Cites  5,  L.. 

B.  .R.  Wukcs  V.  Parfons.  and  though 

it  was  ob- 
jeded  that  the  feme  could  not  join  for  the  b»y>  b^c^ufe  it  was  a  chattle  fevered  from  the  inhentance» 
and  veiled  in  the  baron  )  yet  tbe  clear  opinion  oif  the  court  was»  that  tlicy  tnay  well  join,  for  as  thejr 
IMy  join  ia  Ucii»ii  of  Ua^fo  tr^dto,  and  cutting  their  ^r^fs^  fo  the^  may  fox  thg  hay  coming  of  it; 
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sn4  adjudge^.,  acfordingly*  i  But  Wray  faid.  If  it  bad  been  for  taking  to  loadi  of  hay,  wtdMt 

laying  indtfre^^ement^f  ic  it  otherwiie^  becaufc  it  may  be  inten4ed'  hay  lying  on  the  land  before,* Car 
which  chcy  caaaot  join.  Ibid.  ■  S.  C«  Qlcd.  D.  ,305.  b.  Maiy •  pL  59.  as  adjudged  accovd* 
iofly. 

5  Rep.  36^        ^1.  Iq  jgii  againft  baron  and  feme  upon  a  bond  by  the  feme  dam 

Sfe.  s^.**c.  y^^"^'  **  ^"^  oi:^ht  to  be  in  the  debH  and  detinetj  for  the  baron 
*  S.  P.  has  the  goods  of  the  feme  in  his  own  right ;  per  Cook,  and  fo  is 
VJ^ «.      the  Regifter  140.     3  Le.  206.  pi.  263.   Pafch.  30  Eliz.  B.  R. 

pertoucur.    Walcott  V.  Powcll. 

42.  If  an  obligation  be  made  /^  a  feme  covert  y  and  the  ^^fwi  iSf' 
agrees  to  it,  the  obligor  may  plead  non  efi  foBum  ;  for  by  the  re- 

,  fufal,  the  obligation  lofes  its  force  and  becomes  no  deed.     5  Rep« 
119.  b.  Tnn.  2  Jac.  C.  B.  in  Whelpdale's  cafe. 

43.  In  trover  and converfion  brought  againft  huiban^  and  wife; 
it  was  obje&ed  that  the  converfion  (hould  be  laid  only  in  the^ba- 
ron,  for  the  feme  cannot  have  any  property;  but  it  was  anfwer- 
cd,  that  this  action  is  not  founded  upon  any  property,  but  upon 
the  pofleffion  only,  and  the  point  of  it  is  the  converfion,  which  is  a 
tort  which  the  feme  may  be  charged  with  as  well  as  in  trefpafs  cmt 
difTcifin  ;  but  they  cannot  bring  trover,  and  fuppofe  the  pofleflion 
in  themfelves,  bccaufe  the  law  transfers  the  whole  intereft  in 
point  of  ownerfbip  to  the  hufband,  according  to  2 1  £•  4.  4.  Quod 
fuit  conceffum  per  tot.  cur.  Ydv.  165.  Mich.  7  Jac.  B.  R* 
Draper  v.  Fulkes. 

44.  In  trefpafs  brought  by  hu/band  and  wife  for  breaking  the  cbfe 
of  the  hu/bandy  ad  damnum  eorum  ;  after  verai£b,,  it  was  moved  that 
the  declaration  was  not  good  i^or  aided  by  the  ftatute ;  and  zd^ 
judged  accordingly.     Cro.  J.  473.  pi.  4.    Pafch.  16  Jac.  B.  R« 

C  1 89  ]    Marihall  v.  Doyle. 

Sty.  »36.  .45.  In  trefpafs  by  baron  and  feme.  The  declaration  was  of  an 
Mich.  1650,  affault  znd  battery  made  to  the  feme,  and  alfo  that  the  defendant 
liord.  5*4  P.  ^^  enormia  eis  intulit ;  it  was  moved  that  this  was  ill,  for  the  word 
being  moired  (eis)  muft  relate  to  both,  and  therefore  the  feme  could  not  join 
i^J"^*  ^^a  *^  *"JJ^^  ^^^*^  ^^  *^  baron.     But  adjudged  and  affirmed  in 

ill,  bMaiufe**  error,  that  thefe  words  are  only  in  aggravation  of  damages,  and 
the  wrong  not  material,  nor  do  they  alter  the  fubfta'nce  of  the  declaration. 
)^^i^^^  Cro.  J.  664.  pi.  16.  HUl.  20  Jac.  B.R.  Thomlins  v.  Hoc. 

the  feme,  could  not  be  faid  to  be  done  to  the  baron  \  and  to  this  KoU  Ch.  J*  agreed. 

In  trefpaft  ^g.  Trefpafs  by  hufband  and  wife  for  breaking  the  cbferf  the 
Urmi  uid  hu/bond,  and  for  battery  of  the  wfe^  ad  damnum  ipforum*  The  dcr 
feme  of  their  fendant  to  the  breaking  of  the  clofe,  pleaded  not  gyilty ;  as  to  the 
dofe  broken  battery  juftiiied.  The  firft  iflue  was  found  for  the  defendant. 
nf/lZayy'  Th®  ^^  *^^  ^^  plaintiff.  It  was  moved  in  r<*gard  ^t  was  found 
jodgment'  againft  the  plaintiff  for  the  iffue  in  which  they  pught  not  to  join, 
waa  given  for  that  thc  verdift  has  difcharged  the  declaration  for  3iat  part  which 

tiffs.^  Enw  ^^  ^>  ^^4  ^^  ^^  S9^  ^^^  ^^^  ^^*  ^^^  ^^  ^^^  opinion  was  lica 
vw  brott^  Ch.  J.  and  Doderidge ;  but  Haughton  &  Chamberbin  e  contra. 
^  affigned  p^y  ^y^^  ^hc  declaration  being  ill  in  itfelf  in  its  fubftance,  thc  vcr- 
ieine  ought  ^^^  ^^^^  never  make  it  good  ;  and  therefore  adjomatur.  Cxx)«  J« 
not  to  join,    655^  pU  5*  Hill.  20  Jac.  B.R.  Buckley  V.  Hale. 

becaufe/he 

bad  floprupotj  latfa(  com  j  mid  judgmesitwas  iCfoCcd.    Cio«  £•  133.  pL  io«  Paicb.  31  Elis.  B.  R. 

Anudfl 


I  AnsMT.Short.— 0.305.  b.  Mirg.  pi.  59*  cititSvC.  tad  that  jod^ent  wit  reverfed,  be. 

I  «ioie  leme  covert  cannot  have  corn  in  toniinon  with  her  baron ;  aod  if  it  had  been,  that  the  com  had 

I  been  CO  them  in  common  before  the  coverture,  it  ought  to  have  been  (hewn  $  for  a  declaration  ought  to 

hive  a  general,  and  not  a  fpecial  intendment.— —^So  of  battery  and  taking  of  a  horfr,  ad  dammun 
ipfonm  ;  after  vcrdid  it  was  obje^ed  that  they  ihoold  Jiave  brought  feveral  a^iona,  becaufe  the  wrong 
Is  feveraly  and  therefore  judgment  was  ftayed  till  the  pUintlfi' ihould  move.  Sty.  129,130.  Mich,  xf 
Car.  Stradling  v.Boreman.—^- St  P.  adjudge^againft  the  plaintiff.  Het.2.  Pafch.  3  Car.  C.  B. 
Thomas  t.  Newark^  See  Keb.  944.  pi.  ft.  Hill.  17  Ar  18  Car.  2.  B.  R.    CoUiqgwood  v. 

Biihop. 

47.  An  avowry  is  made  t^n  the  hujbani  and  nmfiy  where  the 
nolfe  is  the  tenant  \  in  this  cafe  no  difclaimer  liesj  for  the  wife  can- 
not be  examined  in  this  cafe,  and  the  hufband  difclaimer  fhall  not 
hurt  the  wife  for  her  freehold  or  inheritance,  any  more  than  his 
confeilion  (hall.     Jenk.  143.  pL  97.  ^ 

48*  In  a£lion  on  the  cafe  brought  by  hufband  and  wife  as  ad^ 
mimfiratrixy  the  declaratjlon  was  ad  refpondeni*  to  the  hufband  and 
ntnfe^  cm  the  adminiftration  of  the  goods j  t^c.  was  granted;  in  error 
brought  this  was  affignod  for  error  that  it  was  uncertain  to  whom 
(cui)  Ihould  relate.  But  it  was  held  good,  becaufe  (cui)  is  in* 
tended  of  the  wife  hft  before  mentioned.  Lat.  212.  Pafch.  3 
Car*  Waker  v.  Hays. 

49.  Tre^/syScc.  againft  the  defendant^ brought  by  the  hufband  I/*  hufband 
and  Wife,  Jor  beating  the  fvife  and  taking  the  goods  of  the  hujband  f  "^  ^^ 
wlj^  ad  damnum  ipforum  i  it  was  obje£ted  againft  the  declaration,  tionofir^c* 
that  the  wife  cannot  join  for  a  trefpafs  done  to  her  hufband  alone,  tcjifwhtat^ 
but  he  ought  to  join  in  a  trefpafs  done  to  her  alone;  and  judg-  JJJ^T-'** 
pient  for  the  plaintiff.    Het.  2.  Pafch.  3  Car.  C.  B.    Thomas  y.  ciarTofa^' 

Newark.  trefpafs  done 

to  him, 
wiiamxum  tfjun  the  plaintiff' j  per  Crook  U  Yelverton  J.  Het.  «•  Pafch.  3  Car*  C.  B*   Thomu  ▼• 
J<inv4ik« 

50.  Cafe  in  nature  of  a  con/piracy  was  brought  by  hufband  and  Jo*  3^-  p'« 
wife,  for  cauftng  them  to  be  indiBed  of  felony  falfely  and  malicioujlyy  |'  Anon. 
and  to  be  kept  in  prifon  till  acquitted,  ad  damnum  ipforumy  3cc.  juftices 
After  verdi^i  and  judgment  for  the  plaintifFs,  error  was  brought  *»«W  that 
and  ailigned,  becaufe  it  was  ad  damnum  ipforum,  whereas  a  wife  ^t^ojJJ'l^ 
cannot  join  with  her  hufband  for  damages,  becaufe  it  is  feveral  the  tort 

to  either  of  them ;  and  *  of  that  opinion  was  Berkley  J.  but  Croke  ^^^^  ^^  ^ 
J.  held  the  contrstry,  becaufe  the  aElim  is  grounded  upon  one  entire  \^yi^^^ 
record  in  which  they  were  both  injured,  and  they  may  join  if  they  been  for 
will,  or  the  hufband  may  have  an  adion  afcne  for  it.  that  he  was  €onO>'nngt» 

r  „  loa«4iAV   frl»^ 

damnified;  adjomatur,  cxteris  abfentibus.     Cro.  C.  553.  -pi.  8.  feme  ther 
Triiu  15  Car.  B.  R.  Dalby  v.  Dorthall.  might  join 

weii  eno«gh| 
but  Crooke}.  feemed  e  eoiitra, 

*  [  190  ] 

51.  Hufband  and  wife  as  executrix,  brought  trover  and  convert 
J!on  of  the  goods  of  the  tejlator ;  after  a  verdid,  it  was  moved  that 

die  declaration  was  of  a  joint  pojfejjion  of  goods  by  hti/band  and  wife^ 
and  damages  are  given,  to  them  jointly,  whereas  the  goods  properly 
belonged  only  to  the  wife  as  executrix;  but  Roll  J.  anfwcred,  that 
the  pofTefGonof  the  wife  as  executrix  was  alfo  the  poiTeffion  of  her 
hufband^  and  fo  the  damages  recovered  Qiall  be  to  the  eftate  of  the 

teftatorj 


19^  %9xon  anil  ^nm^ 

teftator,  and  fa  may  concern  them  both.  Sty.  48.  Mich.  23  Car, 
B.  R.  Fremling  v.  Cluttcrbook.  . 

52.  Ddi  by  taran  and  feme  upon  a  bond  made  to  the  feme  dum 
Jolay  and  the  declaration  was  ad  damnum  ipfcrum.  It  was  moved 
that  it  ihould  have  been  ad  damnum  of  the  baron  only ;  bat  ad- 
judged good,  for  it  was  a  damage  to  the  woman,  the  money  not 
being  paid  to  her  when  (he  was  fole,  and  being  now  married,  it 
is  a  damage  to  the  huftand.  Sty.  134.  Mich.  24  Car.  B.  R. 
Anon.     « 

^^'zJsx.  53-1"  ^^ffM^  by  hufband  and  wife,  fcr  heating  her  and  tearing 
&  S.  P,  '  her  coat  J  ad  damnum  tpforum  ;  after  a  verdift,  it  was  moved  that  as 
^^^^  to  the  tearing  th^  coat,  which  is  the  goods  of  the  baron,  the  action 
fcvwai  ac-  fl^ould  be  in  the  name  of  the  hufband  alone,  and  judgment  was 
tionsiiouid  ftayedj  for  by  Twifden  J.  (he  cannot  have.aftion  after  her  ba- 
wJtt  ^?  '"on's  death  for  the  tearing  her  coat.  Sid.  224.  pi.  14.  Mich,  16 
iM^wind-    C*^*  2'  ^  ^*  Staunton  v.  Hobart. 

>ain  e  contra,  conceived  this  only  a  confequence  of  the  battery,  and  not  like  trorer,  which  ought  to  Ks 
•nly  ad  damnum,  or  ad  uiiun  ip&ut  j  and  were  this  only  for  takii)^  the  coat,  it  ou^ht  to  be  ad  daomvo^ 
^ttsj  adjornatur. 

54.  In  aAion  of  battery  by  the  hufband  and  wife,  for  Imprifirh* 
.       ment  of  the 'wife  till  he  paid  10/.     Exception  was  taken  becaufc 

the  conclufion  was  ad  damnum  tpforum  \  fed  non  allocatur,  and 
judgment  for  the  plaintiff.  2  Keb.  230.  pi,  4,  Trin»  19  Car.  2, 
B.  R.  Brown  v.  Tripe. 

55.  Wherever  the  damages  do  furvivc,  the  declaration  may 
ht  ad  damnum  ipforum  \  per  cur.  2  Keb.  434.  pi.  71.  Mich*  20 
Car.  2.  B.  R.  in  cafe  of  Atwood  v.  Payne, 

MW.9.  pT.  56.  Indebitatus  affumpftt  againfl  the  hufband  pro  Overfis  wurei^ 
»7.S.C.ad.  ffiofilis    J5V.  fold  and  delivered  to  the  wife  to  the  ufe  of  her  hufband^ 

indeed  for.../.*'  ,,  •',.        ''a'*-..^ 

ihe  fUintiff.  **  Dcmg  joT  wearing  apparel.     It  was  mpved  m  arreft  of  judgment, 

Sid.   that  the  declaration  being  that  the  fale  was  to  the  wife,  though  ?t 

S^CswVh'  ^^  ^^  *^^  ^^^  ^^  ^^'  hufband,  was  ill ;  but  the  court  held,  it  be- 
cottrt  hdd  ii^g  ^^^  ^^^  apparel,  and  that  fuitable  to  her  degree,  the  decla- 
the  dedara-  ration  was  good,  and  that  the  hufband  is  chargeable.  Vent.  42, 
^'^  '^.^     Mich.  21  Car.  2.  B.  R.  Dyer  v.  Eaft. 

CQOttgh,  It  * 

^eJBg  lad  to  be  to  the  ufe  of  the  baron,  and  fo  found  by  the  verdi^.  ■  l  Keb.  554.  pi.  41.  S.  C. 
and  the  court  faid  it  was  agreed,  in  the  cafe  of  Maicby  v.  Scott,  th«t  the  hulband  was  chargeable 
lor  necefTary  wearing  apparel,  though  n*t  agaiaft  his  prohibicioo,  or  upon  an  elopenMnt,  and  £»  the 
court  fjid  now,  and  that  this  (hall  be  intended  to  the  ufe,  unlefs  the  contrary  appears  upon  the  evi~ 
fknce,  but  in  irovcr  it  muft  be  fpecially  alleged  to  his  ufe,  and  not  ad  ufum  ipforum  ^  ajid  judgment  ioc 
the  plaintiff*. 

•[191] 

3  Keb- 151.  ^'j.  In  avowry  as  bailiff  to  baron  and  feme  for  rent  arrear,  ho 
dE%%^tA'  ^^"g  feifed  in  her  right.  The  plaintiff  demurred  fpecially,  be-^ 
jorn'atur,  b«t  caufe  it  is  *  not  averred  that  the  feme  is  living  j  but  by  Hale,  the 
fays  it  was  arctTp  cxiftcn'  IS  quafi  an  averment  of  the  life  of  the  vjifey  and 
m^mdto'  ^f^^^  vprdidi,  or  on  a  general  demurrer  it  had  been  good,  bu^ 
bccaufe  the  doubtcd  if  it  IS  ill  ^/  Jpecial  demurrer ;  but  Twifden  and  Wild 
marriage  was  jj^ld  it  good  OH  a  fpccial  dcmurrcr,  and  judgment  for  tlie  avow-^ 
fed  non  ad- '  *^''  ^  ■^^^'  8^'  Pafch.  25  Car,  2.  B.  R.  Harlow  Y.  Bradnox. 
locatur.  58.  In  indebitatus  by  baron  and  feme,  as  the  adminiftrator  t^ 

y.  S.  on  ^count  04  adtuinifirator^  and  arrearages  found  i9  b^rtm  an^ 


%aton  ano  jTeme*  .191 

Jkme  as  adrhtntftratorSf  1st  fi*P^  fi  ajfampferunt  to  laron  and  femt  as  * 
admsnj/lrators ;  the  defendant  demurred,  becaufe  this  would  fur<« 
Yive  to  the  huiband,  and  it  is  not  faid  that  the  debt  was  due  to  the 
wife  as  adminiftratrix ;  fed  per  cur.  this  Is  well  enough,  and  judg- 
ment for  the  plaintifF.  3  Keb.  39(6.  pi.  96.  Mich.  26  Car.  2. 
B.  R-  Harvey  v.  Halftcad. 

59.  jye^t  upon  a  Judgment  by  huiband  and  wife,  in  which  they  3K«*«8io, 
declared y  that  C.  recovered  ^o  I,  and  made  the  feme ^  plaintiff y  execu^  cite*1S^^* 

.  frixy  and  diedy    and  that  Jbt  took  to  hujband  quendam  'Philippum  [bot  it  la 

Pidterftaffey  &c.     The  defendant  pleaded,  that  the  plaintiffs  never  n»'^p"nte<i 

Vere  married,  and  upon  a  demurrer  the  declaration  was  adjudged  aJs^Siatth^ 

ill,  becaufe  quendam  Philippum  fhall  not  be  intended  the  plain-  piaintiV  had 

tiff  Philip,  according  to  Dyer,  70.  b.  |pl.  39.  Trin.  6  E.  6.]  ^<^a^ctoiif. 

2  Lev.  207.  Mich.  29  Car.  a.  B,  R.   Philip  Bickcrftaffe  &  Ux,  ^"'*^"^ 
y.  Pcircy. 

60.  Huiband  and  wife  brought  an  a£lion  on  the  cafe  for  thefe  Soforfayin^ 
'words  fpokc  of  the  wife,  Jbe  is  a  nvhore^  Jbe  is  my  luhorey  and  con-  5*^*^^"  ^itc 
eluded  ad  damnum  ipforum.     After  a  verdid  for  the  plaintifF,  it  and  k.eM  ^ 
was  obje£led  in  arreil  of  judgment,  that  the  words  were  not  ac-  ^^r^^HJbeuft^ 
tionable  without  fpecial  damages  laid,  and  that  the  conclufion  ad  fioVw"^^"j 
damnum  ipforum  was  ill ,  but.it  was  anfwered,  that  it  was  good,  damnum  ip« 
becaufe  if  ihe  furvives,  the  damages  will  go  to  her,  and  that  fo  '^'^"">  i 
are  all  the  precedents.     Three  juftices  held  the  concluiion  was  as  ch  T  hTd 
it  ought  to  be,  but  Withens  J.  e  contra.     3  Mod.  120.  Hill.  2  &  thcconciu-* 

3  Tac.  2.  B.  R.  Baldwin  v.  Flower.  fion  good ; 

•    r  for  the  da^ 

f&age  of  the  wife  is  the  damage  of  the  huiband.    Mar.  112.  pi.  249.  Trin.  18  Car.    Chambers  r» 

.  61.  In  deh  upon  bond  brought  by  huiband  and  wife,  the  de-  Shtmr.  50. 
fendant  pleaded  ne  ungues  accouple  in  loyal  matrimony.  The  plain-  S.C.adjudg • 
tiff  demurred,  and  had  judgment,  becaufe  it  alters  the  trial ;  for  plaintiff.— 
inilead  of  trying  per  pais,  it  puts  the  trial  on  a  certificate  from  the  Comb.  131. 
ordinary;  and  alfo  it  admits  a  marriage,  but  denies  the  legality  S.c.theplc4 
of  it,  whereas  a  marriage  de  fafto  is  fufficient,  and  whether  legal  ed^'u*  in/* 
or  not  is  not  material.  2  Saik.  437.  pi.  i.  Trin.  i  W.  &M.  in  «  refpondeas 
a.  R.  Allen  &  Ux.  v.  Grey.  oufterwai 

TT.  '  awatded  $ 

but  perHoit  Cl).  J.  a  plea  th^tt  they  were  not  marriedj  or  not  covert  in  marriage,  would  be  good* 

6%.  trover  by  huiband  and  wife,  and  declared^  quod  cum  />£^ 
JeJionaJ^  faerunt  the  defendant  converted  thcniy  ad  damnum  ipforumy 
&c.  This  was  held  ill  after  verdift,  becaufe  the  pofleflion  of  the 
wife  is  the  poffeiGon  of  the  huiband,  and  fo  is  the  property,  and 
fo  the  converfion  cannot  be  to  her  damage,  i  SaUc.  \  14.  pi,  i. 
Mich.  4  W.  &  M.  in  B.  R.  Nelthrop  &  Ux.  v.  Anderfon. 

63.  In  aiTauIt  and  battery  hy  baron  and  feme,  the  defendant  So  m  cafe 
pleaded  ne  unques  accouple^  &c.  but  held  ill  5  for  it  cannot  be  tried  ^^  ***^"  **** 
at  common  law,  the  jurifdi£tion  wbercof  ought  not  to  be  takv^n  came  Mifitig 
away  in  perfonal  a£lions«  /  Comb*  473.  Pafch*  30  W.  3.  B.  R.  tothrfcmc 

Jones's  cafe."       *•     '  .'  •   b«fo..mar- 

r  •  n  age,  the  de- 

fendant pleaded  fnch  ple^,  and  plaiot»fft  replied,  that  they  were  married  at  fuch  time  and  place,  the 
|^a^»  bad  judgmq);  oa  demuner  ^  for  per  cur.  io  perfooal  a^tioxit  [u  this  was}  it  was  right  to  lay 


♦  i9«  iBaron  aim  jreme. 

lint  matter  apon  the  Mt  of  the  mamtge,  to  aialte  it  ifluiUe  and  triable  by  a  jury,  and  not  opovt^ 
tight  of  the  marriage,  at  the  defendant  has  done  in  his  plea,  and  as  it  oagbt  to  *  be  done  in  appeals  aa4 
real  anions.     3  Salk.  64.  pi.  4.  Mich.  11  W.  3.  B.  R.  Machell  r.  Ganttt*  la  Mod*  276. 

MicheU  ▼•  Ganety  S.  C.  accordingly. 

aXd  Raym.  64.  TCrefpafs  and  falfe  imprifonment  by  baron  and  feme,  for  im* 
^*c'  and''  P^fonmcnt  of  the  feme,  per  quod negptia  domefiica  of  the  huiband 
jvdgmeat  remanferuftt  infeBa  ad  grave  dampnvm  ipfirum.  After  vcrdi£i  for 
^cordingiy,  the  plaintiffs,  it  was  objcfted  in.arrctt  of  judgment,  that  there 
PoidU^^  being  a  fpecial  damage  laid  to  the  hufband,  the  aftion  ihould 
raid  he  *  have  been  brought  by  him  alone ;  but  it  wag  held  good,  becaufe 
would  not  matter  may  be  laid  for  aggravation  of  damages,  for  which  no  ac- 
eJSncri  ^^"  would  lie,  as  breaking  his  houfe,  and  beating  his  daughter, 
be  given  aa  and  yet  trefpafs  will  not  lie  for  beating  his  daughter;  and  the 
tsthefp^ial  plaintiff  had  judgment,  i  Salk.  119.  pi.  12.  HiU.  2  Ann.  B.IL 
ffa^»d,  R^flel  V.  Come. 

bot  only  admitted  proof  ac  to  the  battery ;  and  that  in  this  cafe  tfie  gift  of  the  adioo  ia  not  the  per 
^uod  J  but  if  the  hfifband  had  brought  the  adion,  then  it  would  have  been  the  gii> ;  and  Hoir  Ch.  J. 
faid,  that  if  it  had  been^#r  ^ucdconhrtium  amifit^  the  wife  could  not  have  been  joined*  •——>6  Mod. 
127.  S.  C.  adjudged  for  the  plaindfiFy  niiiy  &c. 

65.  In  an  a£tion  of  battery  brought  by  the  hu/band  and  njoife  fir  m 

battery  upon  them^  ad  damnum  ipforum^  and  for  that  reafon,  a^r  a 

,  verdifl  for  the  plaintiffs,  the  judgment  was  anrefted.  6  Mod.  149. 

Pafch.  3  Ann.  B.  R.  Cole  v.  Turner. 

Beoaufe  (he        66.  A  feme  covert  nva4  arreted  by  the  name  of  Minors,  and 

»n»y  p>c»d      gave  bail  by  that  t^ame,  in  an  adion  of  debt  upon  a  bond,  and 

uetum,  it     afterwards  the  plaintiff  declared  againft  her  bv  that  name,  and 

being  the       then  (he  pleaded  a  mifnofmer ;  adjudged,  that  whatever  a  baii-Jfond 

bond  of  a       ^lay  do  in  other  cafes,  yet  in  the  cafe  of  a  feme  covert  it  Jbail  not 

/iSod?7"'  C/'^/ *^  ^o  plead  a  mifnofmer.     i  Salk,  7.  pi.  17.  Mich.  3  Ann, 

5.  c.  B.  R.  Linch  v.  Hook. 

67.  An  indiBment  was  for  entering  into  a  wood,  apd  cuttsng 
.   down  20  a/bes  and  30  oaks,  and  they  demurred,  becaufe  it  is  faid 

the  goods  and  chattels  of  the  hu/band  and  wife,  which  is  repugnant, 
becaufe  trees  growing  belong  to  the  inheritance ;  per  Holt  Ch.  J. 
we  may  underftand  the  hufband  and  wife  to  be  jointenants,  and 
rejcdl  the  bona  &  catalla.  Judgment  was  for  the  Queen.  Holt*« 
Rep.  353.  pi.  II.  Trin.  6  Ann.  the  Queen  v.  Harris. 

68.  A£):ion  of  a/piult  and  battery  is  brought  by  the  hu/band  and 
wife  \  the  declaration  fets  forth,  that  the  defendant  fuch  a  day, 
&c.  affaulted'  Eleanor  the  wife,  and  driving  a  coach  over  ker^ 
bruifed  her^  &c.  (5*  ratione  inde  the  hu/band  laid  out  diverfas  denafi^ 

fummas  for  the  cure,  &c.  55*  aP  enormia  iifdem  intulit  ad  grave 
damnum  iplbrum.  Powell  J.  faid,,  that  where  huiband  and  wife 
join  in  aftion  of  affault  and  battery  for  heating  both^  it  is  wronr ; 
but  may  be  helped  by  a  verdiB  feparating  the  deMtageSy  and  here  me 
gift  of  the  adion  is  only  beating  of  the  wife,  and  the  ratiom  inde 
is  only  in  aggravation  of  damages.  As  to  the  alia  enormia^  it  is 
too  general  to  fiippofe  damages  given  for  it.  If  the  ratione  inde 
had  been  left  out,  the  furgeon's  bill  might  have  been  given  tn 
evidence  in  aggravation  of  damages.  Judgment  pro  quer*  Holt 
abfente.  11  Mod.  264,  265.  pi.  3.  HiU.  8  Ann.  B.  R./fodd^ 
Ux.  V,  Redford. 
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(D.  b)    Pleadings  and  Judgment  in  Ai^ions  againfl; 

Baron  and  Feme. 

!•  yki  replevin  again/I  a  feme,  flic  was  not  received  to  plead  that 
^  Jhe  was  covert  and  feme  tb  fuch  a  one  the  day  of  the  writ  pur'^ 
chafed  after  prece  partium»     TheL  Dig.  119.  lib.  il.  cap.  2*  f.  I. 
cites  Hill.  4£.  2. 115. 

a.  In  afllfe  the  baron  iplezdcd  jointenancy  with  his  feme,  and 
had  procefs  to  bring  in  his  feme ;  quod  nota,  and  flie  came  and 
joined,  and  maintained  tke  exception.  Br.  Procefsj  pi.  94.  cites 
16  AS.  8. 

3.  Entry  againfl  baron  and  feme ^  f^pP^^g  ^he  entry  oi  the  feme  Thd.pfg. 
only.     The  tenants  faid^  that  they  both  entered  by  joint-purchafe^  &c.  '77*  l'«b.ii. 
and  held  a  good  plea,  without  traverfing  the  entry  of  the  feme  r.  46.  cites 
only,     Thcl.  Dig.  176.  lib.  ii.  cap.  54.  f.  34.  cites  Mich.  18  Hiil.  33  E. 

F     o    or  3»  Brief 

*^   3-  35-  9,4.  that 

it  i<  no  pka  to  Uj  that  the  baron  and  fbne  enteied,  without  traTcrfing  that  Ae  did  not  enter 

ftMj. 

Wkere  die  tiOry  vf  bth  is  fitfpojedy  it  is  no  pita  to  fay  that  be  fmnd  tbi  feme  fiifedj  witbomt  traverf* 

mg  that  b§tb  entered,     Tbel  Dig.  177.  lib.  ii.  cap.  54.  f.47.  cicet  Mien.  13  R.  s.  Brief  647. 

4.  Where  iht  baron  is  efopped  to  plead  non^tenure^  his  feme  (hall  Br.Joumes, 
be  eftoppcd  alfo.     Br.  Baron  and  Feme,  pi.  52.  cites  24  E.  3.  *S»i4Er 

5.  The  baron  QizH  plead  the  mifnofmer  of  bis  feme.     Thel.  Dig.  3. 14.  s.c. 
193.  lib.  13.  cap.  I.  f.  7,  cites  30  AfT.  16.  *  S.  P. 

6.  In  detinue  garnijbment  i/fued  againft  one  Eliz.  and  others, 
executors  of  fuch  a  one,  &c.  Eliz.  came  and  faid  that  Jhe  is  co^ 
vert  with  fuch  a  one,  and  was  the  day  of  the  writ  purchffed^  &c.  and 
held  a  good  plea  in  her  mouth.  Thel.  Dig.  i2o.  lib.  11.  cap.  2. 
C  18.  dtesHill.  21  H.  6.  29*  > 

7.  Where  a  feme  who  is  efpoufed  in  Ireland,  or  in  France,  is 
Mding  in  England,  and  is  impleaded,  Ihe  mzj  plead  that  Jhe  was 
cwert  the  day  of  the  writ  purchafed  with  fuch  a  one,  hex  baron  ; 
per  Littleton.  TheL  Dig.  120.  lib.  lu  cap.  a.  f.  14.  cites  Pafch. 
18  £.  4. 4* 

8.  The  hufband  alone  cannot  demur  for  his  wife,  by  the  opinion 
of  the  court.    Toth.  136.  cites  36  Eliz.  Sturling  v.  Green. 

JK  The  feme  cannot  difavow  the  fuit  of  her  and  her  baron.    Br.  ^*  ^*  *'"' 
Baron  and  Feme,  pi.  7.  cites  39  E.  3.  x.  JtTe^dU 

34  Afl*.  I* 

lo.  A  feme  xozj  pleadto  the^writ  x!tiztjbe  is  the  feme  of  J.  not  Br.  Brief, 
named  feme.    Br.  Baron  and  Feme,  pi.  13,  cites  42  E.  3.  23.        c*  A^*  **** 

So  litoc  it  b  ^  unft  J.  emd  A.  bis  fnae^  Ae  may  fay  to  the  writ  tbat  fite  is  net  feme  of  J.  bat 
the  beroB  Ihall  ooc  have  the  pica,  but  the  feme  htt^f.  Br.  Baron  and  Femei  pi.  13.  cites  41  £• 
3.  13. 

AIToflipfit  was  brought 'j^tffljlf  the  defendant  as  an  tnmarried  woman.  She  and  her  huJband  pUad  itt 
the  foUoving  manoer»  to  wit.  And  S..H>  and  A*  bis  wife,  late  tbe  faid  A,  Cariiei,  and  introdmce  tba 
fUa  vitb  tbe  marriage,  and  then  fey  tbat  tbe  faid  A.  nyn-ajimpft.  The  plaintiff*  figned  judgment,  aa 
if  tfaexv  had  been  no  plea  in  the  caoft,  which  was  fet  afide  upon  hearing  counfel  on  both  £det.  Bariiea*a 
lA  C*  B.  r69,  170.  BalUri.  7  OtQ.  %•  Asasy  r.  QarilcJu 

12  It*  Baron 
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It.  Baroti  and  feme  fhall  not  be  fufFered  to  confefs  oBton  mm 
dower  i  for  there  does  not  lie  examination.  Br.  Coverture^  pL 
76.  cites  44  £.  3.  12. 

1 2.  In  quid  juris  clamut  againft  the  baron  and  feme,  they  may 
deny  the  dlf^i/ which  binds  the  feme.  Br.  Baron  and  Feme,  pL  83* 
cites  44  E.  3.  34.  and  45  £.  3.  ii»  accordingly.  And  fays,  fee 
J'itzh.  Quid  Juris  clamat  11  .&  38.  that  quid  juris  clamat  was 
maintained  againil  feme  covert.     Ibid. 

•  13.  In  quid  juris  clamat  the  baron  and  feme  may  confefsn  deed 
that  the  tenant  holds  without  impeachment  of  wafie.  Contra  of  an  in* 
fant  in  this  adlion.  But  in  per  quae  fervitia  a  fefne  covert  was  mt 
fufferedtq  confefs  acquittal ;  for  there  does  not  lie  examination,  and 
a  feme  covert  (hall  not  be  bound  by  her  conufancc  but  where  ihe 
is  examined,  therefore  quaere  of  the  firft  cafe.  Br.  Coverture,  pi. 
67.  cites  45  E.  3.  33  E.  3.  and  43  E.  3.  in  Nat.  Brev*  in  the  ad- 
dition of  quid  juris  clamat  &  per  quae  fervitia. 

14.  In  entry  in  nature  cf  afftfe  againft  baron  and  feme,  the  hartm 

pleaded  non-tenure  for  his  feme  and  jointenancy  for  himfelf  zvitb  a 

Jlranger,  and  good  per  cur.  and  not  double  ;  for  he  ought  to  an- 

fwer  for  both.     Br.  Baron  and  Feme,  pL  88«  cites   10  H.  6« 

22. 

Hr.Covte'        ly.  Feme  covert  (hall  not  be  received  to  difavow  the  taroffs 

dtM s* o^'  fl/Z^m^)? /  but  he  may  make  attorney  for  both.     Bn  Baron  and 

Feme,  pi- 7.  cites  33  H.  6. 31. 
In  birttery  t6.  If  the  feme  comes  and  will  plead  ether  plea  than  the  Baron 

2^*d^*    ^/wdlf,  or  will  confefsy  fhe  (hall  not  be  received.     Br»  Baron  and 

feme,  the       FcmC,   pi.  7.   citCS  33  H.  6.  43. 

baron  pleads 

one  plea  and  the  feme  another,  and  Terdiffc  for  the  plaintiff  as  to  both  SfTaeS}  and  damages  intirelj  {*▼<&} 

butjodgroent  wasarrefted}  \>K^^ic  fivu' cannot pUad by  ktrjtify  and  becaufe  JWautf es  iktire  were  given, 

and  repleader  awarded.     Cro.  J*  £39.  pi.  3.  Pafch.  S  Jac  B.  R.  Watfon  v.  Thorp. 

In  action  upon  an  fiffitmi-fit  of  the  %uife  dum  Jola  fuit,  the  plea  was  entered,  Tic.  et  prxdif^*  J.  N.  h 
Bridgeta,  Ten.  &  derend.  vim  ft  injuriam>  &c.  %t  ipfa  Br'tdgeta  dicit  quod  ipfa  mn-offu^pfity  A;  hoc, 
Ac.  et  praedi^*  querens  fimiliter.  It  was  moved,  that  ^p^ta  of  feme  ccfvert  wif bout  the  bufiaed  is  ao 
plea  at  all ;  and  an  i/Fue  being  joined  and  tried  thereupon  wa&  ill,  and  not  aided  by  any  ftatute  of  jeo- 
fails \  and  of  that  opinion  vi-as  all  the  court,  and  a  repleader  awarded.  Cro.  J.  288.  pi.  i^  Mich.  9 
Jac.  B.  R.  Tampian  V.  Newfon.— —  Yelv.  zio.  S.  C,  accordingljr. 

A.  brought  an  adion  of  batttry  againft  the  bujband  and  %vi/ir,  and  7.  others •  The  wi/V  andmu  tf  thi 
nthersy  wirbcut  the  huft/ard,  pltadi  net  guUty  \  and  che  hufland  ar.d  the  ether  f  leaded  j'in  a^fauh  demefney 
and  tried ;  and  alleged  in  arreft  of  judgment,  becaufe  the  woman  pleaded  without  the  hujband,  and  cbe 
judgment  was  ftaid,  and  a  repleader  alleged.  Brownl.  235,  236.  Trin.  14  Jac.  Anon.  And  £ijs, 
that  this  cafe  was  confirmed  by  a  cafe  which  was  between  Yonges  and  Bartram. 

In  error  of  a  judgment  in  battery  againft  hufttavd  and  'wtfey  the  bujband  and  wife  jnoad  the  tpam/- 
ing  pleaded  not  guilty.  The  vfife  quoad  the  battery  juft'tfies,  and  concluded  with  et  hoc  farata  eft  sreri- 
fcare.  The  court  much  doubted  whether  it  was  good  ^  for  the  hufband  ought  to  have  joined  with 
the  wife  in  that  plea,  and  would  adv'ife  of  ic«  Cro.  C.  594.  pi*  9*  Mich.  x6  Car.  B.R.  Watkia* 
fon  V.  Turner. 

r 

17.  But  the  baron  cannot  fourch  by  effkign^  if  the  feme  hy  cmAt 
of  the  plaintiff  will  appear  ;  and  if  both  wage  their  law^  and  the 
feme  fails  at  the  day^  die  baron  {hall  be  condemned.     Br,  Baron 
and  Feme,  pi.  7.  cites  33  H.  6.  43. 

J  8.  In  trefpafs  of  a  clofe  broken,  the  defendant  /aid  that  the  place 

where f  &c.  //  one  acre  of  landy  of  which  he  and  Alice  his  feme  were 

feifed  in  their  demefncy  as  of  fee^  before  and  at  the  time  of  the  trejpafs^ 

and  the  defendant  entered  and  did  the  trefpafs ;  and  exception  mms 

taken^ 
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faletiy  hecatife  he  did  not  fay  that  they  nvtre  feifei  in  Jure  uxorts  or 
jointlj  y  &  rion  allocatur  ;  for  per  Fineux  Ch.  J.  it  is  fufficient  for 
the  defendant  to  intitle  himfelf  to  any  part  of  the  land^  in  nvhatfo- 
€ver  manner  it  be.     Br.  Pleadings,  pi.  ?J4.  cites  r2  H.  7.  24. 

19.  Feme  covert  fhdll  not  acknowledge  acquittal  in  *  per  que  *  Withwit 
ferviti/i^^nd  yet  may  ackno'Cjrledge  ieafe  without  impeachment  ofwafle  ^**]Ji'5*cjt«- 

in  quid  juris  clamat,     Br.  CoverturCi  pi.  84.  mi'nation 

does  MA  lie 
-  ja  thU  adlon*    Br.  Per  que  Servlcii,  pi.  z},  citet  HiU.  5  £.  3.  S.C. 

20.  A  Ieafe  was  granted  to  B.  and  J.  his  imfe  for  a  term  Of 
years.  B.  diedf  and  J.  married  W.  and  in  declaring  upon  this 
Icafe  W.  the  plaintiff  y*-/  forth  that  he  and  hit  wife  were  poffejjed ; 
hut  did  not  fay  that  they  were  poffejjed  as  injure  uxorir,  as  he  ought, 
becaufe  it  is  a  chattel  real,  and  the  feme  furviving  her  baron  &all 

have  it,  and  not  the  executors  of  the  baron,  and  therefore  is  not  [  195  2 
divefted  out  of  the  feme.  Sed  non  allocatur ;  for  true  it  is  that 
tlie  baron  and  feme  are  poiTeiTed,  and  the  manner  how  they  are 
pofTefied  is  (hewn,  and  fo  by  confidering  the  whole  together,  the 
manner  of  the  pofTefTion  appears,  and  confequently  fufficient.  PL 
'C.  ipi.  a.   I  £liz«  Wrotefley  v.  Adams. 

21.'  In  debt  againft  hu/band  and  wife  he  was  outlawed,  and  his 
mfe  vufived:  Afterwards  fhe  pleaded  the  queen^s  pardon.  »  The 
court  held  thaj^  {he  fhall  be  difcharged  of  her  imprifonment ;  but 
the  pardon  ought  not  to  be  allowed,  becaufe  fhe  cannot  fue  out  a 
fcire  facias  againd;  the  plaintiff,  to  mAke  him  declare  upon  the 
original,  without  her  hufband ;  and  there  was  a  condition  in  the 
pardon,  viz.  ita  quod  ipfa  ftaret  recta  in  curia,  which  flie  could 
not  do  without  her  baron.  D.  271.  b.  pi.  27.  HilL  10  Eliz. 
Anon. 

aa.  D^^/ againft  hufband  and  wife,  upon  a  bond  by  the  wife  dttm  3  Lc.  2^1. 
fila.     After  vcrdift  it  was  moved,  tliat  die  writ  was  in  the  detinet  P'-  *^5- 
^nly^^  whereas  it  fhoitld  have  been  in  the  debet  £5*  dctinet ;  for  the  ^q^^^^.q^ 
marriage  was  a  gift  in  law  of  all  the  perfonal  goods  to  the  hufband,  Tjys  that  & 
and  to  his  own  ufe,  and  therefore  debet  the  money  due  on  this  ".1^^  ^^ 
bond,  as  well  as  detinet.  Quod  fuit  conceflum  per  tot  cur.  5  Rep*  ^^  "  *^ 
36.  a.  Trin.  30  Eliz.  B.  R.  Walcott's  cafe. 

23.  Debt  againfl  hufband  and  wife,  for  certain  barrels  of  beer 
fold  to  the  feme  dumfola  fuit.     They  both  waged  their  law,  and  this 

term  both  did  fwtiar  according  to  the  form  of  the  oath.  Note, 
the  hufband  did  fwear  for  the  debt  of  the  wife.  Cro.  £.161.  pU 
51.  Mich.  31  &  32  Eliz.  B.  R.  Weeks  v.  Holms. 

24.  Debt  againft  J.  and  M.  hufband  and  wife,  .as  executrix  of 
her  former  hufband.  The  defendants  plead  by  attorney  thus,  ct 
praedidi' J-  &  M.  and  that  after  imparlance  that  they  were  divorced 
hefare  the  writ  brought.  It  was  adjudged  that  the  writ  fhould 
abate ;  for  it  fhall  be  prefumed  the  divorce  continues,  if  the  con- 
trary be  not  (hewn ;  but  if  they  had  faid,  et  pr^c'difl:'  J.  &  M. 

.  uxo?  ejus,  it  had  been  an  eftoppel.     Cro.  E.  352.  pi.  6.  Mich. 
36  &  37  Eliz.  C.  5.  Undcrhill  v.  Brook. 

25.  In  a  replevin  the  hufband,  being  feifed  in  rij^ht  of  the  wife, 
nswed  for  damage  feafant  in  his  o^vrt  name^  and  that  tlic  others  arc 

his 
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hU  fervantSt  &c.  and  this  was  ruled  to  be  good,  without 
that  they  were  fcrvants  to  the  wife  alfo.     Noy  107.  Hill,  i  Jac^ 
C  B.  Harvey  v,  Gulfton. 
Brownl.io^.       26.  Trefpafs  and  mffault againfthvSbzni,  and  wife,  f^PP^^g  ^^ 

fcl^'  o  "^  ^^y  ^'^  *'^'  '^'  ^'^^^  ^f  '^  ploinitff.  Upon  not  guilty  pleaded^ 
a  tr«iflatien  ^^  jury  found  that  the  wife  only  beat  t$e  mare.     Williams  and 

of  Ydv*—  Crooke  J.  faid  that  the  verdidi  is  againft  the  plaintiff,  becaufe  it 

Md^faid  b^  appears  that  his  adion  is  falfe ;  for  the  hufband  is  not  joined  in 

tbecoarc  o  fuch  Cafe  but  for  conforjnity  only,  and  that  there  is  a  fpecial 

be  8  ftnnge  writ  in  the  Regifter  to  that  purpofe ;  and  judgment  was  gtyen 

v«ir93.  ^Sainft  the  pbintiE    Yclv.  106.  Michc  5  Jac.  B.  R.  Drury  .v. 

Trin.*  »»'  Dennis. 

where  inlMttery  againft  baron  and  ferae  the  jury  foond  the  feme  only  guilty,  and  the  court  gave  jadg. 
menc  for  the  plaintiff.  Anon.  S.  P.  and  judgment  for  the  plaintiff  j  for  per  cur.  they  may  find 
the  one  guilty  and  the  other  not,  and  there  it  no  difference  between  thia  and  other  cafea  of  diiTerent  and 
feveral  trefpaflbrs.  '  Show.  350.  Pafch.  4  W.  &  M.  Dare  v.  White.  '  12.  Mod.  19.  S.  P.  per 
cur.  accordingly,  Hare  v.  ¥^hite,  S.  C— -S,  P.  admitted  by  judgmeotj  Cm.  J.  003*  pU  3.  HiU* 
5  Jac.  B.  R.  in  cafe  of  Hales  t.  While. 

Inadion  27.  A  verdiB  was  agalnfl  hu/bani  and  wife  lii  ejedment.  After 

agamft^uf.  ^^  "*^  prius,  and  before  the  day  in  bank,  the  baron  died.     Adjudged 

band  and  that  the  af^ion  continued  againft  the  wife,  and  judgment  was 

wife,  for  entered  againft  her  alone.     Cro.  J.  356.  pi.  la.  Midu  iz  Jac* 

Ztt^  B.  R.  Riglcy  V.  Lee. 

after  a  verdid  for  the  phiintiff  it  was  moved,  that  the  writ  was  abated  by  the  death  of  the  hafbaod 
*  after  the  Uft  continuance.  The  court  doubted ;  but  afterwards  held  that  the  fuit  is  not  abated  by 
the  hulband*s  death,  fhe  being  the  only  tortfeaibr ;  but  otherwile  if  ihe  had  died ;  and  judgment  ac« 
cordingly.     Hard.  151,  151.  Pafch.  1659.  in  the  cxcheqoer»  Bnimrig  t.  Haqger. 
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3  Buift.  6z.  28.  Cafe,  &c.  againft  hufband  and  wife,  for  fcandaUms  tuorJs 
O^ntlr*,  fP?^^'^  h  '^^  ^^'  '^^  defendants  pleaded  that  ipfi  non  funt  cuiptH 
S.  C.  and  biles^  and  tixc  jury  found  quod  iffi  funt  culpabiles*  It  was  moved 
upon  the  in  arreft,  that  the  nufband  was  joined  only  for  eonformity,  and 
StIhlet  therefore  they  ought  not  to  have  faid  that  ipfi  funt  culp2d>iles, 
V.  Osiis-  but  that  ipfa  eft  culpabilis}  and  the  verdid  fhould  have  been  fo 
TON,  accordingly.     But  per  Coke  Ch.  J.  theplea  of  the  hufbdnd  is  vnd^ 

33^Eiie!  b^  /inJ  if  yS,  the  verdiB  is  good  againfi  the  wfe  :  and  judgment  for  the 
fngproduced  plaintiff.  Roll.  Rep.  216*  pL  11.  Trin.  13  Jac.  B.  R.  Carpen* 
in  court,       tcr  V.Welch. 

where  judg- 

aent  ^as  given  accordingly  in  B.  R.  on  the  S.  P.  and  afterwards  aflirmed  in  the  exchequer  chamber 
the  judgment  given  in  C.  B.  in  the  principal  cafe  for  the  plaintiff,  was  now  affirmed  in  B.  R. 
Cro.  C.  417.  pi.  5.  Needier  ▼.  Symndl,  S.  P.  and  the  iffne  that  non  funt  inde  cubabiks,  held  well 
enough  ;  for  the  baron  and  feme  axe  charged  as  for  the  wrang  of  the  feme.  -— 10.  366.  pi.  4.  Mich. 
IX  Car.  B.  R.  the  S.  C.  but  S.  P.  does  xiot  appear.  But  Brownl.  6.  Hill,  i  Jac.  Smaileav* 

Beit,  afber  verdiA  judgment  was  anefled,  becaufe  the  iffae  was  quod  ipfi  non  funt  culpabilcs,  and  ic 
ought  to  have  been  that  the  woman  was  not  guilty.— ^S.  C.  cited  accordingly.  Hob.  n6.  at  the  end 

of  pi.  T  56. S.  P.  held  accotdixigly  in  trover  and  convcriioo  bnmght  agamft  baron  ana  ftmtf  for  a 

converfion  by  the  feme  to  her  own  ufe,  and  they  pleaded  the  fame  plea.  Cro.  J.  $,  6.  pi.  6.  Pafeh. 
I  Jac.  in  the  exchequer  chamber^  Coxe  ▼.  CnrnwelU— Noy  41.  Cox  t.  Carpen,  S.  P.  held  accacd* 
ingly,  and  (cems  to  be  S.  C.  .Cro.  S.  8S3.  pi.  tS.  Pafch.  44£lix.  B  R.  Cox  v«  Ci^ad^ 

S.  C.  and  S.  P.  held  accordingly* 

Hob.  93.  to  29.  In  ravifhment  of  ward  againft  baron  and  feme,  the  baron 
101^. pi.  lay.  ^^^^  acquitted^  and  the  feme  was  found  guiltj^  and  judgment  was 
iBfowoU    given  againft  the  baron  and  feme.    Upon  argument  by  all  die 

juftices 
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"^uteces  It  was  unanimoufly  agreed^  that  that  judgment  againft  ba*  l^'J]' 
Ton  and  feme,  where  the  baron  was  acquitted,  ought  not  to  be  «  rcd.  71. 
againft  a  feme  covert  by  the  ftat.Weftm.  2*  ^ap.  Jj;'  Cro.  J.  413,  b.  s.  C 
pLa.  Hill.  14  Jac.  B.  R.  Hufley  v.  Moor. 

30.  In  debt  againfi  hulband  and  wife,  upon  a  bond  of  tie  wife,  the 
ilefendants  plead  that  tempore  confeBionisy  &c.  fetting  forth  the  day, 

flk  was  covert  baron,  &c.  The  plaintiff  conf^ed  that  it  was  fo  / 
htk  fndthat  Jbt,  made  and  fealed  it  in  the  morning  of  the  fame  day  in 
which  fbe  was  married,  and  before  the  marriage  ;  and  upon  a  de- 
murrer the  plaintiff  had  judgment*  a  Roll.  Rep.  431.  Trin.  ax 
Jac*  B.  Rb  Jackfon's  cafe. 

3 1.  Cafe  againft  huft>and  and  wife,  for  flanderous  words  fpoken 
by  the  wife.  The  defendants  pleaded  quod  ipft  non  funt  inde  culpabiles, 
and  the  jury  found  quod  ipft  funt  culpabiles.  It  was  moved  in  ar- 
reft  of  judgment,  that  it  fhould  have  been  quod  ipfi  [ipfej  non 
eft  inde  culpabilis.  Sed  non  allocatur ;  for  the  hufband  is  to  pay 
the  damages,  and  it  may  be  either  way,  and  the  finding  of  the 
Jury  good,  a  Roll.  Rep.  433.  Trin.  ai  Jac.  B.  R.  Hcnborow 
V.  Pooracre. 

32*  In  battery  againft  A.  and  his  wife,  for  a  battery  done  by  c.venant 
the  wife.     And  the  pleadings  was,  that  the  baron  and  feme  came  ^g^infi baron 
and  dcfendecTthe  force  and  wrong,  &c.  and  the  baron  for  his  faid  "adJinmral 
wife  fays  that  fbe  is  not  guilty  ;  iflue  was  joined  thereupon,  and  trix  of  sir 
found  for  the  plaintid^,  and  in  arreft  of  judgment,  it  was  awarded  ^^*  Smith, 
that  the  iflue  was  ill  joined,  for  the  wife  there  pleads  nothings  fo  2"/Jii»^ 
there  was  nothing  done  at  that  time  with  the  fuit.  Het.  i  o.  Pafch.  aLnefUads, 
3  Car.  C.  B.  Ayliffe's  cafe.  '^  ''^  ^'^- 

^  '  continuance. 

Fxtem.  Rep.  351.  pl«439*  Mich.  1673.  Aylworth  v.  Fcnn. 

33.  In  trover  againfl  hulband  and  wife  for  certain  goods,  the  s.  P.  but  by 
plaintiff  declared  that  they  converted  the  goods  ad  commodum  fuum  /abfcnte* 
froprium.     After  verdift,  it  was  moved  that  the  declaration  was  Croke)  if « 
.    not  good,  becaufe  •  the  joint  convcrfion  of  goods  during  the  co-  ^^™*  *^- 
[  vetture,  (hall  be  faid  the  converfion  of  the  baron  and  to  his  ufe  5  by'g!ft  w  ' 

I  and  judgment  for  the  defendant.     Jo.  26^.  pi.  3.  Trin.  8  Car.  othcmifc, 

\  B.  R.  BuUen's  cafe.  ^^^ »'^',  '"^^ 

I  mediately 

I  the  goods  of  the  baron  ;  yet  there  Vfai  an  irjiant  of  thne  wbenin,  in  priority  ^  they  were  the  goods  cf 

I  ihe  ffwUf  and  a  pcfleriori  the  property  ihall  be  divefted  out  of  her,  and  be  veiled  in  the  huiband  ;  but 

!  they  (aid  they  would  confer  with  other  judges  j  and  afterwards  It  was  adjudged  by  all  the  4  juftices  for 

[  die  pl/mtlff.     Jo.  443.  pi.  4.  Mich.   15  Car.  B.  R.  Hodges  v.  Sampfon. 

But  ibid,  in  a  nota  then  at  the  end'of  the  cafe,  it  feems  that  rule  was  given  to  ftay  the  judgment.-^ 
Mar.  60.  pi.  94.  S.  C.  adyomatur.--— Ibid.  %%•  pi.  134.  Pafch.  17  Car.  S.  P.  and  I'-ems  to  be 
S.  C.  Cays  that  the  jury  found  the  feme  not  guilty  ;  and  the  court  held  this  ill  plea  [count]  made  good 
by  the  Tcrdid. 

la  irvtvr  brought  by  C.  againft  P.  and  hii  wife.  The  declaration  was,  that  the  goods  were  found 
by  d)e  baron  and  feme,  and  were  converted  ad  ufum  fuum,  whereas  it  ought  to  be  in  the  plural  nuon- 
ber,  to  wit,  ad  ufum  eoruna,  or  ad  ufum  of  P.  and  his  wife  \  for  as  it  was,  it  fuppofed  the  converfion 
to  be  made  only  by  die  hulband,  which  is  contrary  to  the  adicn  itfelf  wiiich  is  brought  againfl  boch ; 
■poa  this  judgment  was  flayed  till  the  other  fhould  move.  Sty.  18.  Pafch.  23  Car.  B.  R.  Clark  v. 
I'nr.—iz  Mod.  147.  Mich.  10  W.  3.  in  cafe  of  Hyde  v.  S.  .  .  Holt  Ch.  J.  faid,  that  though 
ia  declaration  in  trover  againfl  holband  and  v^fe  laying  the  converfion  ad  ufum  ipforum,  judgment  was 
acicfted  }  yet  if  It  came  in  qoeflion  again>  it  fhould  not  be  fo  by  hli  confcnt. 

34.  In  trefpafa  and  ajault  againft  a  feme  flie  imparls,  and  after- 
wards pleads  that  at  the  titneafthi  billfhe  was  covert^  and  concludes 
Vol.  IV.  Q^  in 
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m  bar;  per  cur.  this  is  only  a  plea  in  abatement,  ind  a  respondeat 
culler  was  granted,  nifi.  Keb.  822.  pi.  no.  Mich.  i6  Car.  2« 
B.  R.  Becke  v.  Cavalier. 

35,  In  debt  on  obligation  feme  covert  may  be  aided  on  non  ififac* 
turn:  per  Wild  J.  which  Rainsford  agreed.  3  Keb.  228.  pi.  40. 
Trin:  %^  Car.  2.  B.  R.  Cole  v.  Delawn. 

36.  In  ajfum^t  againd  the  baron  the  plaintiff  declared  upon 
feveral  pTomlksfor/o  many  months  lodging  for  his  'Svife  at  his  requeft^ 
and  zXkfor  goods  fold  to  himfclf     The  defendant  pleaded  in  bar,  that 

V  lo7ig  before  the  plaintiff  had  found  lod^ng  for  his  wife^  fie  'went  from 

him  without  his  confnt^  and  lived  in  adultery y  £!J*r.  and  that  the  plain* 

tiff  had  notice  of  her  departure^  and  yet  he  provided  her  lodgings 

and  fold  to  her  the  wares  and  goods  fuppofed  in  the  declaration 

to  be  fold  to  the  defendant,  without  any  ailent  or  notice  of  the 

defendant,  and  traverfcd  that  he  promifed  modo  xt  forma ^  prout,  &c. 

And  upon  demurrer,  the  court,  as  to  the  fpecial  matter  pleaded, 

gave  no  opinion,  but  feemed  of  opinion  that  this  fpecial  matter 

would  have  been  good  evidence  upon  non-ai)umpfit  pleaded;  and 

'     that  as  to  the  lodging  for  the  wife,  the  plea  amounted  to  the  genentf 

iifue;  but  though  it  was  a  fault,  yet  it  was  cured  by  the  dumurrer. 

But  becaufe  he  did  not  anfiver  to  the  affumpftt  laid  for  the  goods  fold 

to  himfelf  they  were  of  opinion  to  give  judgment  for  the  plaintiff. 

The  reporter  adds  a  nota,  that  as  this  pleading  is,  the  abfque  hoc 

amounted  to  no  more  than  a  proteftation.     %  Vent.  155.  Pafch.  2 

W.  and  M.  in  C.  B.  Beaumont  v.  Welden. 

In  repJtvinf       3-7.  Trefpafs  againft  hufband  and  wife  for  a  trefpafs  done  by  the 

tn^lJant       '"^^^  alone;  they  both  plead  not  guilty  as  to  party  and  as  to  the  reft^  they 

fltadtd  that  plead  in  bar  that  the  hti/band  wasfeifed  in  fee  in  right  of  his  ivife^  and 

be  watjeijed  being fofeifedy  he  demifed  it  to  the  plaintiff  for  a  year^  and  fo  from  year  to 

maiuin^u    V^^  rendering  renty  and  for  fo  much  in  arrear  the  wife  entered  and  dif 

injureuxo-   traincdy  ct  fuit  inde  poflefTionat'  ufque,  &c.     It  was  objeded  that 

rist  atidfo    jhg  pleading  that  the  hufband  was  feifed  in  his  demefne  as  of  fee 

^^feajanu  '"  ^^s'^^  ^^  ^^^  "^'^^^  ^^^  ^^^  ^*^^  ^^1  ^^^  ^oxh  fcifcd  hi  her  righty 

The  reporter  and  fo  are  all  the  precedents;  and  further,  that  the  declaration 

^fy'>  H-^**  charges  the  wife  only  to  be  the  trefpaflbr,  and  yet  they  both  as 

avowry  is  ^^  all  the  trefpafs  prjeter,  &c.  have  pleaded  tl^at  they  are  not 

not  well  guilty,  when  it  ought  to  be,  quod  ipfa  is  not  guilty;  and  upon 

pleaded,  for  th^fg  exceptions  the  court  gave  judgment  for  the  plaintiff  clearly. 

bcthacbaron  2  Lutw.  1421.  1425.  Trin.  7  W.  3.  Catlin  V.  Milner. 

aind  feme 

^vere  feifed  in  jure  uxoris  fuc,  and  that  fo  are  all  the  precedents;  but  £iid  that  nothing  was  meodooed 

as  to  this  matter.     2  Lutw.  1596.  Hill.  9  W.  3.  in  caie  of  AUcn  v.  Baily. 

[  198  ]        38.  Trefpafs  againfl  hufband  and  wife;  hufband AxtAy  and  fir 
Francis  "WinniRgton  moved  in  arreft  of  judgment;  fed  non  alloca«- 
tur;  for  wife  may  commit  trefpafs  along  with  hufband.     la  Mod. 
246.  Mich.  10  W.  3.  Hyde  v.  S . . . . 

39.  In  an  a£Hou  brought  againft  the  baron  upon  feveral /fwj?^ 
vmde  by  the  feme  before  coverture^  The  defendant  pleads  in  bar  that 
be  and  the  woman y  fuppofed  in  the  declaration  to  be  his  wifey  were  never 
j}ined  in  lawful  matrimony.  The  plaintiff  demurs,  and  upon  join- 
der in  demurrer  it  was  infiftcd  thut  the  plea  admits  a  marriage  dt 


&£to,  which  is  fufficient  to  charge  the  hufband  with  the  wife's 
pTomifcs,  and  the  loyalty  of  the  marriage  is  not  material.  For 
the  defendant  it  was  faid,  that  (never  lawfully  married)  in  com- 
mon underftanding  is  the  fame  as  (nevjr  married Jy  *and  there  are  ^ 
many  precedents,  where  upon  fuch  plea  ifTue  lias  been  joined  to 
the  country.  But  the  court  held  clearly,  that  the  plea  w?.s  ill ; 
for  that  in  perfonal  actions,  the  matter  muft  be  laid  in  the  izQ, 
of  the  marriage,  and  not  in  the  loyalty ;  and  that  though  after 
Miic  joined  and  a  proper  trial  per  pais,  the  plea  of  the  loyalty  of 
the  marriage  cannot  be  objefted  to  in  arreft  of  judgment,  yet  the 
plaintiff  is  not  bound  to  join  iflue  upon  it,  but  nxay  demur  if  he 
will  5  and  there  was  judgment  for  the  plaintiff,  MSS.  Rep.  Trin. 
II  Geo.  2.  B-  R.  Norwood  v.  Stevenfon. 


(E.  h)     Damages  and  Cofts.     Where  given  for  or 
againft  Baron  and  Feme  both,  or  againft  one  only^ 

J.  ^PPEAL  againji  baron  and  feme  who  were  imprifoned,  and 
-^^  the  jury  pajfed  for  themy  by  which  they  had  two  judgments  j 
the  one^  that  the  baron  fhould  recover  damages  alone  for  himfelf  and 
the  other  y  that  the  baron  and  feme  fljould  recover  damages  for  him  and 
the  feme.  Br.  Baron  and  Feme,  pi.  82.  cites  12  R.  2.  and  Fitzh. 
Judgment,   108. 

2.  Ina^fehYhzTonzndfemethc  jury  found  for  the  plainiij'sy  and  Br.  Joinder 
that  the  jroods  of  the  baron  were  carried  away.     It  was  awarded  that  '"  Aftion, 

baron  and  feme  recover  feifm  of  the  land,  and  damages  ot  iflucs  ;   s.  c Br. 

and  that  baron  alone  recover  for  the  goods  carried  away.     Br.   Juigmcnt, 
Damages,  pi.  51.  cites  11  H.  4.  16.  s!  c°-— * 

Br.  Baron  and  Feme,  pi.  82.  cites  S.  G. 

3.  If  hufband  and  wife  join  in  a  writ  of  con/piracy,  they  fliall 
Tecover  damages  together,  as  well  as  in  trefpafs  committed  upon 
the  landy  or  againfl  the  perfon  of  the  wfe^  where  they  join  in  an 
adion  and  arc  plaintiffs  \  fo  where  tliey  are  defendants,  judg- 
ment (hall  be  given  againft  them  both.  Qux  cohaerent  pcrfonae, 
a  perfona  feparari  nequeunt.  Jenk.  28.  pi.  53. 

4.  In  cafe  by  baron  and  feme,  for  words /poke  of  the  feme.     The 
judgment  was  that  the  baron  and  feme  recover.     It  was  affigned  for 

error,  that  the  baron  only  is  to  have  the  damage:,,  and  therefore 
that  judgment  fliould  be  diat  the  baron  '(only)  ll;ould  recover  j 
but  judgment  was  affirmed  per  tot.  cur.  Godb.  366.  pi.  459. 
HUl.  2  Car.  B.  R.  Litfield  v.  Melherfe. 

5.  Error  of  judgment  in  wafe  againft  the  tenant  ^for  years  ^  ^,^^j;^f  ^' 
brought  by  baron  and  feme  of  moiety  hcmg  feifed  in  revety^n  to  them  j/  ^^^^'^^^ 
and  bis  heirSj  bccaufe'  the  damages  are  given  to  huiban  J  and  wife,  jpi^car. 
which  per  curiam  is  ill,  and  fliould  have  been  amended  in  C.  B.     [  199  ] 
before  the  writ  of  error  allowed  j  but  now  it  i.s  too  late,  and  judg- 

meat  re\'erfcd,  nifi.  3  Keb.  175.  Trin.  25  Car.  2.  B.  R.  Curtis 
V.  Brown* 

Q.2 
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(F.  b)  Equity.    Suits  and  Proceedings  by  and  agalnll 

them. 

t<  np  HE  court  compelled  Ku(band  and  iKrife  to  kvy  a  fine*    Toth* 
'■'     156.  cites  a  &  3  Eliz.  Barty  v.  HerendcB. 

2.  The  court  doth  decree  a  report,  wherein  it  was  thought  fit 
that  the  defendant  (hould  compel  his  wife,  and  another  man's 
wife,  being  the  other  defendant,  to  levy  a  fine  and  Join  in  affurancsm 
Toth,  158.  Pafch.  8  Jac-  li.  B.  Raft  v.  Whittle  &  al'* 

3.  The  court  compelled  the  wife  to  levy  a  fine^  and  perfeB 
affurances.    Toth,  157."  cites  Mich*  Jac.  Sands  v.  Tomlinfon. 

4.  A  fetilement  by  the  wife  on  the  baron  was  by  confent  on  a  bill 
bf  ought  By  the  baron  ag^inft  the  feme  decreed^  and  there  was  no 
fine  or  recovery,  ot  other  legal  zSt  done  to  bind  her,  but  tlie  baron 

quitted  fome  advafftages  he  had  On  the  wife's  eflate  by  foimer 
fettlements,  and  gave  her  power  to  difpofe  of  her  real  and  perfo* 
nal  eftate  by  will  \  the  wite  died,  and  a  long  time  after  a  bill  of 
review  was  brought,  but  the  court,  afGfted  by  judges,  declared 
the  decree  good.  2  Ch.  R.  46.  22  Car.  2.  Earl  of  Caftlehatea 
If.  UndcrhilK 

5.  The  wife's  portion  of  400I.  was  left  in  the  hands  of  her 
brother,  who  gave  a  bond  to  the  baron  to  pay  the  intereR  to  the  baron 
4md  his  feme  during  their  lives,  and  after  the  death  of  the  furvivor 
of  them,  then  to  pay  the  principal  to  fiich  child  as  theyfimtld  appoint: 
if  no  child,  then  the  furvivor  to  have  the  difpofal  thereof;  the 
baron  was  grown  poor,  and  prayed  to  have  200/.  to  buy  him  an 
office  for  fubfiftence,  and  the  wife  being  examined  apart,  and  con- 
fenting,  the  fame  was  decreed.  Fin.  R.  365.  Trin.  30  Car.  2. 
BrudencU  and  Orm  v.  Price. 

6.  P.  the  defendant  gave  bond  to  A.  for  200I.  A.  died,  and 
left  E.  his  daughter  legatee  and  executrix,  E.  married  D.  the  plain- 
tiff, and  E.  and  D.  brought  a  bill  againft  P.y&r  the  200/.  P.  owned 
the  bond,  but  faid  (lie  had  paid  50 L  in  difcharge  of  the  fiiid 
teftator^s  debts^  and  thereupon  had  her  bond  delivered  up  to  be 
cancelled^  and  the  remaining  150I.  was  lent  on  a  mortgage^  and 
ready  to  be  paid,  with  intereft,  as  the  court  (hoidd  dired,  fo  as 
it  may  be  prefervcd  for  the  benefit  of  E.  and  not  to  be  fpent  by  her 
hufband.  The  court  ordered  the  faid  fecurity  to  continue  till  the 
money  be  laid  out,  or  otherwife  fecured  for  the  wife,  or  till  fur- 
ther order  m^de.  Fin.  Rep.  377.  Trin.  30  Car.  2.  Davy  ▼.  Pol- 
lard. 

7.  A  feme,  infant,  on  the  death  of  her  brother,  without  iflue^ 
became  intitled  to  the  Wufi  of  lands  in  fee  of  400 1.  per  ann.  and  P. 
married  her  without  her  hither's  confent.  The  jfe/Afr  brought  m 
bill  againft  P.  and  his  wifty  and  truftees,  fitting  firth  as  eforefmd^ 
and  that  P.  intended,  ivhen  his  wife  fhould  come  of  age,  to  make  her 
levy  a  fine,  and  fell  the  lands,  and  therefore  prayed  that  a  provifion 
afulfettlement  be  nmde  for  her.    The  defendant^  demurred^  becaufe 

it 


it  appeared  of  the  plaintiff's  own  (hewing,  that  he  had  no  right 
to  the  lands,  either  in  law  or  equity,  or  any  ways  impowered  to 
infpe£l  the  management  of  them.  Ld.  Chancellor  allowed  the 
demurrerj  but  faid,  that  if  P.  had  been  plaintiff,  to  have  the 
tniftees  transfer  the  eilate,  or  to  afk  any  other  *  favour  of  the 
court,  he  could  then  make  him  do  what  was  reafonable.  Vern. 
39*  P^'  37"  Pafch.  34  Car.  2.  Micoe  v.  Fowell. 

8.  G.  a  man  of  mean  fm^nne  had  married  a  woman  who  was  one 
fJi  two  coparceners  to  600L  per  ann.  The  friends  of  the  wife  . 
fuggefted  lunacjy  toV.  but^^r  tvas  in  courts  and  being  tliought  fen- 
fible  enough,  the  friends  moved  that  the  eftate  might  be  fo  fettled, 
that  (he  might  not  be  wrought  upon  by  her  hufband  to  give  it 
him  from  her  children  by  him  or  by  any  after-hu(band,  which 
the  court  thought  fit  to  order,  and  it  was  left  to  Mr.  Pollexfen  to 
fee  fuch  a  fettlement  made,  and  the  court  remembered  the  cafe  of 
Sir  Edward  Graves.  The  fettlement  was  to  be  to  the  hu/hand 
wtd  voife^  and  the  longer  liver  of  them^  then  to  the  iffite  between  them^ 
&c-  with  a  power,  in  cafe  of  failure  ofiffue^  for  the  wife  to  difpofe^ 
Skin.  110.  pL  I.  Trin.  35  Car.  2.  B.  R.  Griffith's  cafe. 

9*  A  hufband,  as  adminiflrator  to  his  wife,  obtained  a  decree 
againfl  die  truflees  to  raiCe  her  portion,  but  he  being  a  younger 
brother,  having  made  no  fettlement  on  her,  and  having  a  fon  by 
kerf  the  money  was  decreed  to  be  raifcd,  and  put  out  for  his  be- 
nefit for  life,  then  to  the  fon  for  life,  and  if  he  leave  ifTue,  then 
for  fuch  iffue;  but  if  he  dies  without  ifTue,  and  the  father  furvives, 
he  to  have  it.  v  Abn  £qu.  Cafes,  392.  Pafch.  1700.  Wytham  v« 
Crawthorn. 

10.  A.  devifed  to  B.  his  daughter,  the  wife  of  C.  for  her  fepa*  t  A  man 
rate  ufe,  the  furplus  of  his  perfonal  eftate^  and  makes  the  ivife^  his  ^^'*  '  '*[°'V 
daughter  J  execiitrtx.     Among  other  parts  of  the  perional  eitate  portion  vm 
there  was  a  mortgage  from  D,  which  C.  her  hufband  gave  a  \  note  ^^  truftces 
under  his  hand  that  fhe  fhould  enjoy,  and  take  the  benefit  of.     By  ^outd'tl^t"* 
the  note  the  hufband,  as  to  the  mortgage  and  interefl,  has  tied  part  with  it 
himfelf  down.     But  Cowper  C.  thought,  that,  as  to  the  furplus,  *>»t «"  f'^cu. 
it  being  devifed  to  the*  wife,  and  not  to  truflees,  when  it  comes  "7ctticnw^t 
to  the  wife  it  belongs  to  the  hufband,  and  what  he  has  pofTefTed  of  lands  to 
by  confent  of  the  wife,  there  is  to  be  no  account  for  that,  but  b^p«'chafed 
lefenred  the  confideration  as  to  xht  furplus ,  whether  it  belongs  to  money.  Thb 
the  hufband,  or  to  the  wife  for  her  own  feparate  uft,     2  Vern*  coort  will 
659.  pi.  585.  Trin,  17 10.  Harvey  v,  Harvey.  w^/'r^ 

Blade  by  the  hnftand  to  purchafe  and  fettle,  though  a  bill  was  brought  by  a  creditor  of  the  bufrand  by 
jodgmenc  iot  that  purpofe;  for  the  court  would  not  have  decreed  it  to  the  hufband,  (bad  he  brought  n 
bill  for  the  porujn),  without  making  fome  foch  fettlement,  Ch-  Prec.  iz.  pi.  24.  Pafch.  lo^^i. 
Moor  V.  Rycault. 

• 

1 1.  A.  devifed  lands  to  his  fon  and  heir  charged  with  his  debts,  0»*l>«  Eqt^ 
and  2500/.  legacy  to  his  daughter  at  Xl  or  marriage,  provided,  if  fhe  HtS*9  Ann. 
marries  in  her  mother's  life^time,  without  her  cotfent  in  writing  flrft  s,C  in  tot  I 
had,  then  500  /.  part  thereof  to  ceafe,  and  be  applied  towards  payment  dem  verbrs. 
of  debts.  The  daughter,  after  21,  marries  unknown  to  her  jgg.Hiir.'a 
mother.  There  was  fuflBcient,  without  this  jool.  to  pay  all  the  w.  &M.'ii» 
dcbt«f    Ld*  Keeper  decreed  the  whole  mufl  be  raifcd  by  fale  of  ""^*'l"*® 


aoo  t  Icaron  and  jpeme. 

of  Saiiibury  fo  much  as  IS  ncccflary,  unlefs  the  defendant,  the  fon,  will  others 
s.  P.^by^Ui.  ^^^^  fecure  the  payment ;  but  that  the  moncyi  when  raifed,  muft 
commiffion-  be  brought  before  the  mafter,  till  tlic  plaintiff,  the  hufband,  make 
erHutchiiJs.  fQ^e  fettlcment  on  his  wife,  and  for  that  purpofe  to  bring  his 

deeds  before  the  mafter,  to  fee  what  provifion  he  can  make  for       J 
her.    Chan.  Prcc.  348.  pi.  256.  Mich.  17 12.  KLiug  v.  Wythcrs.  1 

C  201  ]   (G.  b)     Where  on  a  Bill  by  a  Baron  for  the  Wife's 

Portion  the  Court  will  decree  a  Settlement 

I .  'Tp  H  E  defendant  fued  in  the  eccleftajltcal  court  for  a  portion  dtic 
•*■     to  his  wife;  this  court  ordered  an  injun£lion  to  ftay  pro- 
ceedings there,  till  he  fhould  make  a  competent  jointure.     Toth. 
179.  cites  14  Car.  Tanfield  V.  Davenport. 

2.  The  wife,  an  infant,  v/as  intitled  to  ^00 1,  portion,  hepdes 
lands  of  inheritance.     On  a  bill  by  baron  and  feme  for  the  portion, 
decreed  the  baron  to  rr.'^kt  fettlement  on  her  fuitable  to  her  portion 
in  money,  though  the  lands  of  inheritance  will  defcend  to  her 
iffue.     Fin.  R.  361,  362.  Trin.  30  Car.  2.  How  &  Ux.  v.  God- 
frey and  Wliite. 
Cllb.  Tgu.         3.  When  a  baron  fues  here  for  his  ivife^s  fortune,  the  court  will 
&^v*'p^jf  *  oblige  him  to  make  a  feitlcfnent  on  her  by  way  of  jointure,  or  to 
aShowksa.  fccure  a  maintenance  to  her  in  cafe  fhe  outlives  the  baron;  per 
pi  275.Kiii.  Wright  K.  2  Vcrn.  494.  pi.  444.  Pafch.  1705.  in  the  cafe  of 
34&35Car.  Qxenden  V.  Oxenden.  ! 

2.  \Ti  cane. 

iVnon.  S.  P.  and  add;,  but  if  he  comes  not  into  chancery  as  a  complainant,  tkey  will  never  force  him 

to  fcitiei  as  If  be  fuc^  at  law,  frc.  but  this  is  to  be  at  tlie  prajer  of  the  wite't  friends  and  lelations  to 

fecure  part  to  the  rcnie,  and  part  to  thechtiJren^  hut  when  6ar9ti  ttnj  feme  demanil  the  extcvt'ioutf 

a  trufi  of  a  real  eflace  in  c<)uity,  which  was  devlfed  for  the  bcneAc  of  the  ifmt^  it  muft  be  decreed  ac-  : 

cording  to  the  will  ^  but  where  the  huiband  comes  for  a  fcrfonal  demand  in  right  of  his  wife,  the  court 

may  impofe  terms  on  him;  per  Ccwpcr  C.  2  Vem.  626.  pi.  558.   Nf'ich.  170S.  Lupton  Jr  Ux.  v. 

Teropeil  &  al*.   1        Bill  by  baron  and  feme  for  his  wife's  fortune  which  was  decreed,  bvt  the  harem 

decreed  mt  to  meddle  with  the  wife'*  portion  /;//  he  bad  nude  a  fuiiable  JittUtntMt  as  i,tr  and  her  ch'dJrtH 

Fin.  Rep.  145.  Mich.  26  Car.  2.  Shipton  &  Ux.  v.  Hampfjn  &  al". 

Chan.  Prec.       ^.  Ji\\\  to  have  a  fatisfaflion  for  their  portions  charged  upon 
s.  c!*  but  '  ^Jicir  father's  lands  by  marriage  fettlemcnt,  and  for  a  legacy  given 
S.  P.  does     them  by  their  father's  will,  &g.     The  cafe  was,  there  was  a  fru^ 
not  ^PPgar.     term  in  a  marriage  feitUnicnt  to  raife  portions  for  daughters,  payable  at 
EquT  Rep.'     ^'^""'  ^^fP^^i*^'^  og^^  2^  2 1 ,  or  day  of  marriage,  with  a  provifo,  if  fuch 
31.  s.  c.     daughter  or  daughters  fhould  happen  to  die  before  their  age  of  21 
dols^o^i      or  day  of  marriage,  then  fuch  daughter  or  daughter's  portion  not 
pear,  and'fs"  ^^  ^^  raifcd,  but  tlic  trull  term  to  attend  tlie  freehold  and  inherit-* 
in  totldcm     ancc.     The  father  gives  by  his  ivill  500/.  a-piece  to  his  tiw  daugk^ 
Chan,  Pre*    '^'^^'  '^^  plaintiff's,  payable  in  the  fame  manner  as  their  portiot:s  wenf 
to  be  paid  by  the /aid  marriage  fettlemcnt.     Note,  in  this  cafe  one  of 
the  daughters  married  during  her  infancy,  and  it  was  ordered  that 
her  portion  be  raikd,  and  brought  before  a  mafter,  there  to  re- 
main until  her  huiband  Ihould  make  a  fettlemcnt  fuitable  to  her 
fortune;  per  Harcourt  C.    MS,  Rep.  Pafch^  12  Ann.  in  Cane, 
Crecnhill  v.  WaWoe. 

5.  hfcm0 


'Baren  anD  Mmti  aoi 

•  5.  KfemefoU  took  tt  mortgage  in  fee  for  800/.  and  marriid*  .  The 
mailer  of  the  rolls  held,  that  if  the  hufband  had  fued  in  equity  for 
the  money,  or  had  prayed  that  the  mortgagor  might  be  foreclofcd, 
equity  (probably)  would  not  compel  th»i  mortgagor  to  pay  the 
money  to  the  hufband  without  his  making  fome  provifion  for  his 
wife,  or  at  leaft  upon  her  application  to  the  court  againft  the 
mortgagor  and  the  huiband,  the  court  might  prevent  the  payment 
of  the  money  to  the  hufband,  unlefs  fome  provifion  were  made 
for  her.   Wms.'s  Rep.  458,  459.  Triji.  1 7 18.  Bofvil  v.  Brander. 

6.  A  feme  being  intitled  to  4000/.  portion  after  her  mother^ s  deathy   10  Mod. 
and  for  which  no  intereft  is  payable  in  the  mean  time,  and  flie  f^^Q^p^' 
having  married  a  confiderable  tradefman,  decreed,  hy  confent  of  does  not  «• 
tbefeme^  that  baron  might  fell  a  moiety  of  the  portion,  or  difpofe  of  pear. 

it  as  he  thought  fit.  2  Vern.  762.  pi.  662.  Trin.  1718.  Butler 
V.  Duncomb. 

7.  A.  dcvifed  loool.  to  B.  a  feme  fole,  infant,  payable  after    [  20* 
the  death  of  the  teftator's  wife,  and  at  B.'s  age  of  20  years,  if  B. 
ihould  fo  long  live.     B.  at  above  18  years,  without  her  father's 
confent,  married  J.  S.  who  foon  after  became  bankrupt.     The 
commijfioners  affigned  the  eftate  of  J.  S.  and  after  he  had  his  certificate 

and  difchargey  ivithout  any  affignment  having  been  made  of  his  luf^s 
poffibility  or  contingent  right  to  her  portion.  Afterwards  the  wife, 
by  her  next  friend,  brought  a  bill,  fetting  forth  how  fhe  was  fe- 
cluced  into  this  marriage,  and  the  hulband's  bankruptcy  and  dif- 
charge  prayed  that  the  money  might  be  fecured  to  her  and  her 
children,  which  the  hufband  in  his  anfwer  confcfled,  and  fub-» 
mitted  to;  but  prayed  the  arrears  of  intereft,  which  was  decreed 
him,  deducting  the  cofts,  and  the  legacy  ordered  to  be  laid  out  •. 

in  a  puVchafe,  and  the  wife  in  the  mean  time  to  have  the  intereft 
for  her  fcparate  ufe,  &c.  per  Ld.  C.  Parker.  Wms.'s  Rep.  382. 
386.  Mich.  1 718.  Jacobfon  v.  Williams. 

8.  If  hufband fues  in  thefpiritual  court  for  a  legacy  left  to  the  ivife^ 
chancery  will  grant  an  injunftion  to  ftay  proceedings  there,  be- 
caufe  that  court  cannot,  but  this  court  will,  oblige  him  to  make 
an  adequate  fettlement  on  her.  Cited  per  Mr.  Mead,  as  granted 
the  laft  feal  per  Ld.  Macclesfield.  Ch.  Prec.  548.  pi.  339.  Mich. 
-1720. 

9.  Portions  were  given  to  daughters,  provided  they  marry  with 
cot^ent  of  their  mother.  They  married  without  confent.  Though 
this  provifo  is  only  in  terrorem,  and  makes  no  forfeiture,  yet  upon 
the  hufband's  applying  to  the  court  for  payment  of  their  portions, 
the  mafter  of  the  rolls  ordered  propofals  to  be  made  before  the 
mafter  as  to  the  fettling  the  money.  Cafes  in  Equ.  in  Ld,  Tal* 
bet's  Time,  212.  Mich.  10  Geo.  2.  Hervey  v.  Afhton. 

10.  Ld.  C,  King  faid,  he  thought  it  extraordinary  that  chancery 
fliould  interpofe  againft  the  hufband,  in  cafes  where  the  law  gives 
liim  a  title  to  the  wife's  perfonal  eftate,  and  doubted  it  had  done 
more  harm  than  good,  unlefs  where  the  hufband  appeared  profli* 
g4te  or  extravagant.  2  Wms.'s  Rep.  642,  Mich.  1731-.  in  cafe 
of  Milncr  v.  Colmer. 

I  J,  And  therefore  ^\itTt  A.  pending  an  account  for  a  great 
J»eri0Qal  eftate,  married  an  infant  intitled  to  a  large  fliare  thereof, 

0^4  viz% 


202  ISacQn  ano  jpcme. 

VIZ.  X  4000 1,  applied  to  the  court  for  his  wife's  portiott,  and  hdmg 
fent  to  2^  mafter  to  make  propofals  as  to  what  he  would  fettle,  ana 
he  offering  to  fettle  4000/.  part  of  the  14000/.  portion,  and  to  cew^ 
nant  that  in  cafe  his  elder  brother y  who  had  then  no  iffue,  and  who 
probably  would  have  no  ifiue  by  his  then  MrifiC)  who  lived  feparate 
from  YSm^Jhouid  die  without  ijfue  male  in  A?s  lifetime,  to  fettle  500/* 
a^ear  of  tne  family  eftate  of  joooL  a-yenr  tipon  her  for  a  Jointure;  and 
alleging  that  he  being  in  trade,  and  a  freeman  of  the  city  of  Lon« 
don,  the  cuftom  of  the  city  was  alone  a  provifion  for  her^  Ld. 
C,  Kingi  after  examination  of  the  wife  in  court  as  to  her  confent^ 
which  fee  gave,  and  likewife  her  reafons  for  it,  he  recommended 
it  to  A.  to  add  to  his  propofals,  but  A,  anfwering  that  he  could 
not  conveniently  do  it,  his  lordfeip  dire£ied  that  the  defendant 
entering  into  fuch  covenant,  feould  be  paid  the  refidue  of  the 

{>ortion  beyond  the  4000/,  which  was  to  be  invefted  in  land,  and 
ettled  as  above,  a  Wms.'s  Rep.  (639)  Mich.  I73i»  Milncrv. 
Colmer. 
^d!*N?B^'  1 2.  The  lady  Shovel  devifed  4000/.  in  trujt  for  tbefeparatt  tru^ 
This  waa  the  of  a  feme  covert*  The  hufband  and  wife  brought  a  bill  againft  the 
cafe  only  Ota  truftecs  to  havc  the  money  paid  themj  aud  though  fee  herfelf  was 
^lllvflame  ^^  courty  and  confented  that  the  money  fhould  be  paid  taker  hu/band^ 
wasobfervcd  YCt  the  mafter  of  the  rolls  would  not  decree  it,  but  difmifled  the 
by  the  Ld.  bill.  Cited  in  the  cafe  of  Penne  v.  Peacock,  Mich.  1734-  Cafes 
fh^tU^s'  '^  ^?"-  "^  ^^-  Talbot's  Time,  43.  as  the  cafe  of  Blackwood  y. 
only  of  a       Norris.' 

perfonalty, 

and  fomewhat  particular.    MS.  Rep.  in  S.  C. 


i  ^03  ]    (H.  b)     Equity.     In  what  Cafes  Equity  will  order 
See  (F.  w       the  Hu{band  to  inforce  or  procure  the  Feme  to 
do  an  A£t. 

I.  /^RDERED,  that  the  baron  become  bound  in  a  recognizance 
^^  that  his  wife  ftiall  releafe  her  right.     Tott.  158.  cites  4  k 
5  E.  6.  Vaux  V.  Gleas. 

2.  The  defendant's  wife  would  not  bring  in  evidences  according 
to  an  order,  wherefore  the  hu(band  was  bound  that  flie  (hould  do 
it.  Toth.  1 70.  cites  4  Eliz.  King's  Coll.  in  Cambridge  v.  Ragland. 

3.  The  court  ordered  a  man  to  procure  his  wife  to  acknowledge 
a  fine  of  mortgaged  lands.  Toth.  171.  cites  3  &  4  Car.  Gri&i 
v.  Taylor. 

^hedrfcDd-  4*  Hufband  and  wife  did,  upon  a  valuable  confiderationy  by  leafe 

ant  by  his  and  releafe,  convey  the  wif?s  land  in  fee,  and  covenanted  toai  the 

wiislL^co-  '^if^  fhould  levy  a  fine  of  the  fame  to  the  ufe  of  the  purchafer.     The 

Hfenant^and  wifc  Tcfufcd  to  Icvy  a  fine.     The  plaintiff  brought  his  bill  to 

?  ^^^"^^  ^^^^  ^^^  ^^^^^  'peffe£led  by  a  fpecific  performance  of  the  cove-^ 

iJmjti^lut  nant;  and  a  precedent  was  cited  where  a  fpecifick  performance 

fays  bit  toifi  had  been  decreed  in  the  like  cafej  but  the  chancellor  would  not 

w/?/l;« ''"  decree  a  fpecifick  performance  in  this  cafe,  becaufc  upon  fudh 

and  bt  C00.  decree  the  hufband  could  not  compel  his  wife  to  levy  a  fine*  and 


i 


i{  {he  would  not  comply,  imprifonment  would  fall  upon  the  huf-  notptrjuade 
hxoA  for  contempt,  wmch  was  the  ill  confequcnce  of  the  decree  p^'c'^" "' 
in  the  faid  oted  csifc.'    MS.  Rep.  Mich.  4  Geo.  in  cane.  Otrcad  crit  isT^ 

tr»  Round*  tender  point 

to  compel 
die  httftand  by  a  deate  to  procure  his  wife  to  levy  a  fine,  though  there  has  been  fome  precedents  in 
this  coart  far  it;  and  it  is  a  great  breach  upon  the  wifdom  fof  the  law],  which  fecores  the  wife's  lands 
irom  bein{  aliened  by  the  huiband  vfithout  her  free  and  voluntary  confent,  to  lay  a  neceflity  upon  the 
wife  to  part  with  her  lands,  or  otberwife  to  be  the  caufe  of  her  hufband's  laying  in  prifon  all  bis  days; 
and  faid  he  did  not  think  it  proper  in  this  cafe  to  decree  a  fpcciHck  performance  of  the  covenant  but  the 
defendant  muft  refnod  the  purchaie-money  paid  to  him  with  cofts.  In  another  MS.  Rep.  Mich.  4. 
Geo.  in  cane.  Ontram  v,  I^oond*  S.  C« 


(I.  b)     Offences  and  Crimes  done  by  the  Feme,  or 
her  and  Baron.     What  and  how  punifliable. 

1.  Tf'PME  was  arraigned  of  fehnyi  apd  was  covert  baron,  and  it  was  pro- 

-*     would  have  ctmfeffed  iy  command  of  the  baron^  and  the  court  po«*n<Jed  to 

wnM  not  take  it  for  pity,  but  charged  the  inquejlj  nuho  faid  that  fhe  ^  ^^^^' 

did  ft  by  coertion  of  her  baron  infpight  of  her  teeih^  by  which  ihc  went  dU  L  Zifi 

quit;  and  it  was  faid  that  the  command  of  the  baron^  without  S^  ^^^  H*- 

other  coertion,  Ihall  not  make  felony.     The  reafon  feems  to  be,  ^^'JJlurT' 

inafinuch  as  die  law  intends  that  the  feme,  who  is  under  the  glary.Z^ 

power  of  her  baron,  durft  not  contradidl  her  baron.     Br.  Coronc,  ^t*>ofthem 

pi.  ,08.  chc8  27  Aff.  40.  *-*:,j^> 

pods^  wliat  ofience  this  was  in  the  wife  ?  and  agreed  by  all,  that  it  was  no  felony  in  the  wife  -for  tha 
wife  being  together  with  the  hufband  in  the  a^t,  the  law  fuppofeth  the  wife  doth  it  by  coertion  of  the 
huftand,  and  fo  it  is  in  all  larcenies;  but  as  to  murder^  if  huiband  and  wife  both  join  in  it,  they  are 
both  equally  guilty.  Sec  Fitxh.  Corone  160.  27  Aff.  pi.  40.  Fitzh.  Corone  199.  P^ulton  de  Pace 
1*6.  b.  And  the  cafe  of  die^arl  of  Somerfet  and  his  Lady,  both  equally  found  guilty  of  the  murder 
•f  fir  TbomfU  Ovcrbury,  by  potfooing  him  in  the  Tower  of  London.     K.cl.  31.  i6  Car.  a.  Anon. 

•  The  feme  may  commit  felony,  if  it  be  not  by  coertion  of  the  huiband  j  per  cur.     11  Mod.  Mich. 
zp  W*  3*  ia  the  cafe  of  Hyde  v.  S  •  .  .  . 

*  [  204  ] 

2.  A  feme  covert  commits  felony  ^  Appeal  (hall  be  brought  againft 
her  without  Iher  huiband,  becaufe  it  concents  life;  but  otherwife 
where  it  docs  nojt  concern  life,  as  if  fhe  commits  trefpafs.  Jenk. 
28.  pi.  S3' 

3.  The  huiband  fliall  not  anfwer  for  damages  given  in  a  criminal 
mattery  as  in  an  information  for  fuppreffing  a  will;  though  for 
cml  offences  it  is  otherwife,  as  battery,  flander,  or  afl'umpfit  by 
feme  covert.  Noy  103,  104,  Trin.  12  Jac.  Brereton  v.  Town- 
fend. 

4.  Where  debt  was  brought  againft  the  hufband  and  wife  for   ' 
^e  recufancy  of  the  wife,  the  hufband  would  have  appeared  by 
fuperfedeas  alone;  but  the  court  refolvcd,  that  either  both  muft 
appear,  or  both  be  outlawed*    Hob.  179.  pi.  209.  Loveden'$ 
fafieu 

5.  At  the  fefTions  at  the  Old  Bailey  the  7th  of  December  1664, 

pnc  Jane  JofieSj  together  with  one  Thomas  Wharton,  were  indiBed 

ftr  burglary,  and  ^^ pleaded  her felf  to  be  married  to  Wharton^  on  pur- 

pofe  to  be^  excufed,  being  with  her  hufband  at  the  burglary;  and 
ibe  rcfufed  to  pl^jid  by  the  name  of  Jones^  and  thereupon  we 


called 
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called  for  the  jury,  which  found  the  indi<9:ment,  and  in  their 
fence,  and  by  their  confent,  we  made  tlie  indidhnem  as  to 
name  to  be  Jane  Wharton^  alias  Janes ;  but  we  did  not  call 
Jane  TVhartony  the  wife  of  Thomas  Wharton^  hut  jga'oe  her  the 
astion  of  fpinjlery  and  then  {he  pleaded  to  it  5  and  the  court  told 
her,  that  if  upon  her  trial  fhe  could  prove  fhc  was  married  to 
Wharton  before  the  burglary  committed,  (he  ihould  have  the  ad- 
vantage of  it;  but  on  trial  fhe  could  not  prove  it,  ^d  fo  was 
found  guilty,  and  judgment  given  upon  her.     Kel.  37. 
%  Keb.  468.       6.  A  fe7ne  covert  was  indicted  alone  for  buying  and  ingroffmg  Jifb^ 
pj.  56.  HiU    contrary  to  theflatute^  and  found  guilty;  and  it  was  moved  to  quafli 
Car.  zVs.     ^c  indiftment,  becaufe  a  married  woman  cannot  make  a  contrail 
c.  the  court  without  her  hufband,  and  that  he  ought  to  be  joined  in  this  indi£l- 
fecmed  of      ment;  for  if  any  profit  arifes  by  buying  and  ingroffing,  it  accrues 
tbe"hu/band  to  the  hufband;  it  is  true,  for  greater  offences,  as  felony,  &c.  flic 
fliouid  b€       may  be  indi£led  alone ;  but  whether  flie  might  in  this  cafe,  the 
id*°***atur*    ^^^^^  6^^^  "^  judgment     Sid.  410.  pi.  5.  Pafch.  19  Car.  2. 
J^\\>\ll    B.  R.  The  King  v.  Fenner. 
470.  pi.  15. 

JPafch.  21  Car.  2.  S.  C.  the  court  faid,  that  the  wife  may  as  well  ingrofs  and  fell,  as  cooTcrt  or  efrd^ 
which  muft  be  actually  proved  agalnft  her;  but  in  this  cafe  die  was  indited  by  the  name  of  F.  SpinftcTy 
alias  ^\QC  the  wife  of  fuch  an  one;  the  court  agreed,  that  the  addition  is  never  put  in  the  alias  did',  but 
•11  conceived,  that  after  verdift  ihe  may  be  intended  a  fingle  woman,  the  alias  did'  being  ufual,  and 

does  not  necefTariJy  imply  that  fhe  was  a  wife,  but  fo  called,  and  judgment  pro  rege,  nifi. Ibid. 

503.  pi*  69.  S.  C.  The  court  held,  that  the  alias  did*  is  nothing,  tad  the  verdid  has  found  her 
guilty,  which  they  could  not  do,  were  ihe  a  iaait  covert;  and  judgment  pro  rege,  and  after  ihe  waa 
(ued  15s.  the^value^  &c. 

7.  Where  the  hufband  and  wife  ufe  the  fame  trade^  as  fellin<»  of 
ale,  &c.  ihe  does  it  as  fervant,  and  he  alone  (hall  be  mdi<^ed« 
2  Keb.  583.  pi.  122.  Mich.  21  Car.  2.  B.  R*  Morcton  v.  Pack- 
xnan. 

8.  Hufband  and  wife  may  be  found  guilty  of  nuifance^  battery^ 
t^c,  and  the  reafon  why  in  burglary^  larceny^  &c.  (he  is  excufed, 
is,  becaufe  fhe  could  not  tell  what  property  the  huiband  might 
claim  in  the  goods.  Arg.  10  Mod.  63.  Mich.  10  Ann.  B.  R« 
in  cafe  of  the  Queen  v.  Williams. 

1  Salk.  384.  p.  Hufband  and  wife  were  indifled  for  keeping  a  boHodyJsaufe 

'^n^d^*^'  and  procuring  lewdnefs.     The  court  held  the  indiftment  good,^and 

cordingiy.-l  faid,  that  keeping  the  houfe  does  not  nccefTarily  import  property^ 

JO  Mod.  but  may  fignify  that  fhare  of  government  which  the  wife  has  in 

335.  s.  c.  family  as  well  as  the  hufband.     10  Mod.  6^.  Mich.  10  Ann« 

cited  per  cur.    _    _     ^       ,_  trr'n'  "^ 

that  the  in-    B.  R.  The  Quccn  V.  Wilhams. 

didmcnt  was 

held  good.  10  Mod.  63.  cites  Hill.  2  Ann.  Cook^s  casi,  S.  P.  and  that  the  huiband  was  ft :v^ 

and  the  wife  fet  in  the  piUoxy. 

C  ^05  D  'o*  Hu{bai>d  and  wife  were  indi£led  for  keeping  a  ccmmou 
gaming'houfe,  and  held  good,  and  compared  it  to  the  cafe  of  the 
Queen  v.  Williams  ;  for  as  there  the  wife  may  be  concerned  in 
atls  of  bawdry,  fo  here  flie  may  be  a£bive  in  promoting  gaming^ 
and  furnifhhig  the  guefls  with  all  conveniences  for  the  purpo^^ 
lo  Mod.  335.  Trin,  2  Geo.  i.  B.  R.  The  King  v.  DixoiU 
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{K.  b)     What  the  Wife  fhall  have  in  Cafe  of  a 

Divorce. 

I.  tF  a  man  gives  in  tail  to  haron  and  feme ^  and  they  have  iffue^   And  where 
•*  and  after  divorce  isfuedy  now  they  have  only  franktencment,  ^"vorce "» 
arid  the  illue  (liall  not  inherit  \  for  it  was  once  poflible  that  their  had  cmfa 
iffue  might  inherit.     Br.  Taiie  and  Doncs,  &c.  pi.  9.  cites  7  H.  f^f^*"/^"^^' 
4.16.  perThirn.  J.  /^#,  they 

ihaU  hold  jointly  for  their  Kves,  9nd  fttrvivor  JbafI  bclJ  ail,  and  therefore  it  feems  it  is  only  a  jointfr* 
luncy  for  life,  and  the  inheritance  is  gone.     Br.  Deraignment,  &c.  pi.  15.  cites  13  £.  3. 

2.  If  a  fruin  is  hound  to  a  feme  fole^  and  after  marries  her,  and  Br.Dcraign- 
after  they  are  divorced,  the  obligation  is  revived.  Br.  Coverture,  cites  si*  c.* 
pi.  82.  cites  26  H.  8.  7.  per  Fitzherbert  and  Norwich  J.  and  me  may 

have  action 

again,  though  it  was  once  fufpended.     But  Brooke  fays,  quaere  indc. S.  C.  cited  and  agreed  by 

Hoit  Ch.  J.  becaufe  the  divorce  being  a  vinculo  matrimonii*,  by  reafon  of  fome  prior  impediment,  as 
praKoncraS,  &c.  makes  them  never  hufband  and  wife  ab  initio;  but  if  the  hulband  had  made  z/^cfi- 
mmt  im  fee  of  the  lands  of  bn  wife,  and  then  the  divorce  had  been,  that  w  >uld  ha^e  been  a  difcontinu- 
ance  aj'well  as  if  the  hulband  had  died,  becaufe  there  the  intereft  of  a  third  perfm  had  been  concerned, 
but  between  the  parties  themfclves  it  will  have  relation  to  deftroy  the  hulband's  title  to  the  goods,  ^nd  it 
proves  no  more  than  the  common  rule,  viz.  that  relation  will  make  a  nullity  between  the  parties 
tiiemicJves,  but  not  amongft  ftrangers.     Ld.  Raym.  Rep.  521.  Hill.  11  W.  3. 

3.  The  feme,  after  divorce,  fhall  re-have  the  goods  which  Jbe  had  -S*'  5f  ^*« 
hefore  marriage.     Br.  Coverture,  pi.  82.  cites  26  H.  8.  7.  by  Fitz-  a;^  SI»"* 
herbert  and  Norwich.  wUbcvt  cd^ 

lujutfi  before 
the  divorce  there  Is  no  remedy ;  but  if  by  colluHon  fbe  may  avfr  the  coHuftan,  and  have  detinue  of  the 
Vrhole,  whereof  the  property  may  be  known,  and  as  for  the  reft  which  confifts  of  montyy  &c,  (he  ihaU 

fue  •  in  the  fpirituat  Uv).     Br.  Deraignment  and  Divorce,  pi.  i.  cites  26  H.  8.  7. Br.  Extin* 

guiibment,  pi.  i .  cites  S.  C.  *  S.  P.  and  prohibition  does  not  lie.     Br.  Deraignment^ 

pL  17.  cites  F.  N.  B.  tit.  Prohibition.  But  Brooke  adds  a  quaere,  if  the  property  had  been  alteicd 
by  fale  or  otherwife  before  the  fuit  commenced. 

tr2o6  3 

4.  If  land  be  given  in  frank^marriage,  and  donees  are  divorced,  ^^^r  Kcble, 
which  of  them  firft  moves  for  the  divorce  lliall  lofe  the  land  ;  per  fljainiave 
Shelly.   But  by  Fitzherbert,  the  land  (liall  be  divided  between  them,  the  land, 
cited  D.  13.  pi.  62.  Trin.  28  H,  8.  l«""f«  5' 

was  given 
in  advancement  of  her.     Kelw.  104.  b.  pi.  12.  Cafus  incerti  temporis.— — *The  divorce  was  at  the 
/uit  of  the  feme,  and  the  baron  continued  always  in  poiTeflion,  and  died,  and  after  the  wife  died,  and 
the  ftme  was  adjudged  always  in  poHTeifion,  becaufe  there  never  was  anv  debate  [or  conteftj  by  her 

[about  the  famcj.     Br.  Deraignment  and  Divorce,  pi.  7.  cites  12  AflT.  22. The  Year-book  0/ 

this  cafe  is,  that  the  land  was  given  in  frank-marriage  by  the  father  of  the  wife,  and  that  they  ha4 
ifltie,  and  that  it  was  adjudged  for  the  iflue  againft  the  couHns  and  heirs  of  the  baron ;  and  that  no  debaic 
happening  between  the  baron  and  feme  about  the  tenements,  {he  wa>  adjudged  to  be  always  tenant  Of  tlte 
franktcnement ;  whereas  had  any  debate  been,  then  the  baron  had  been  diffeifor,  and  the  freehold  bad  de- 
fcended  to  his  heirs,  of  which  they  would  not  have  been  ouflable  by  any. 

And  where  in  alfife  it  was  found  that  Xht  father  of  the  feme  gave  tie  tenements  to  the  feme  and  her  iarM 
in  frank-ma?  r'tagey  when  they  were  infra  annos  nubilesy  and  at  their  full  age  the  iaron  at  his  fuit  loai 
divorced  by  the  gree  of  the  feme,  and  after  he  held  bimjelf  in  if  the  v^olt,  and  oufted  the  feme,  and  f  &a 
brought  ailife,  and  becaufe  fhe  was  the  caufe  of  the  gift,  which  was  determined  by  the  ai^  and  fuit  of 
the  baron,  therefore  the  feme  recovered  the  whole.  Br.  Deraignment  and  Divorce,  pi.  8.  cites.  19  AIT.  2* 
Br.  AiHfe,  pi.  407.  cites  Pafch.  19  £.  3.  and  Fitzh.  Ailife,  83.  S.  P. 

So  where  land  was  given  to  the  baron  and  feme  in  tail,  remainder  to  the  right  heirs  of  the  harcn,  and  a 
divorce  was  had  at  the  fuit  of  the  baron,  who  held  out  die  feme,  and  fhe  brought  a/Kfe,  and  recovered 
the  whole,  b«eaufa  the  divorce  was  at  the  fuit  of  the  baron.  Br.  Deraignment,  &c.  pi.  16.  cites  8  £.  r . 
and  Fit^h.  Aflife,  pi.  415.  and  83.  Paftb,  19  £,  t«— .-^Br.  Aifife,  pi.  437.  cita*  8  £..^.  and 
Fnih.  A^if.-,  pi.  4»5'  S.  P. 

'  ^3  S-  If 


ao6  TBaron  anli  ^emz. 

'  5*  If  the  bfiTon  and  feme  purchafe  jointly  and  are  £ffafed^  and  the 

baron  releafes^  and  after  they  are  divorced,  the  feme  (hall  have  the 

moiety f  though  before  the  divorce  there  were  no  moieties;  for  the 

divorce  converts  it  into  moieties.     Br.  Deraignment,  pi.  i8.  cites 

32  H.  8. 

If  after  fuch       (J.  If  baron  alien  the  Vfif/s  land,  and  then  is  a  divorce  pragcoHf 

•nTdhwec    ^*^us,  or  any  other  divorce  which  difTolves  the  marriage  a  vin- 

the  baron      cuio  matrimonii,  the  wife  during  the  life  of  baron  may  enter  by 

diesAeis     ftatutc  32  H.  8.  28.  D.  13.  pi.  61.  Marg.  cites  8  Rep.  73. 

eui  m  vita  ante  Hvwrtitim,  and  yet  tKe  words  of  the  ftatute  are,  that  fuch  alienation  fliali  be  ywi^ 
but  this  (hail  be  intended  to  toU  the  cui  in  vita.  Mo.  58.  pi.  164.  Pafch.  S  £lix.  Bxoughtoa  ?. 
Goaway. 

7.  Obligor  or  obligee  marry  with  the  party,  and  after  arc  di- 

.   vorced  caufa  prsecontradius,  the  debt  is  extitiB.     D.  140.  pi.  39. 

Hill.  3  &  4  P.  &  M. 

M  the  jnf-       8.  After  divorce  the  wife  fliall  have  fuch  goods  as  were  hers 

thai  She*      I^^fore  marriage,  and  are  not  fpcnt.     D.  13.  pi.  63.  by  Fitzher- 

bookswhich  bert,  and  fay$,  that  fo  was  the  opinion  of  the  court  about  the  26 

fay  that  the     H.  8.    Kclw.  122.  b.   pi.  7C. 

ieme  fliall  r      u 

haye  her  goods  again  after  divorce,  are  to  be  intended  of  an  abjdute  Jivorce  ah  hutie*    Cro.  E.  908. 

pi.  19.  Mich.  44  &  45  Eiis.  B.  R.  Stevens  v-  Totiy. 

If  the  bujband  aliens  or  fells  bis  naifix  gocJt  by  c^wia,  and  after  ^y  are  divorced,  the  wife  may 
svcr  the  covin  and  ihall  re-have  her  goods  j  per  cur.     Br.  Collufion,  &c.  pi.  2.  cites  26  H.  8.  7. 

But  after  p,  Divorce  caufa  adulterii  of  the  hufband;  afterwards  the  wife 

l5f the^ivi-  ^^^^  ^"  ^^^  fpiritual  court  for  a  legacy:  the  executor  pleads  the 
fians  Pop-  releafe  of  the  baron;  the  *  releafe  binds  the  wife,  for  the  vinculum 
bam  faid,  matrimonii  continues.  Cro.  E.  908.  pi.  19.  Mich.  44  &  45 
^ution""    ^iz.  B.  R.  Stephens  v.  Totty. 

ihaU  be  granted,  (fo  they  in  the  fpiritual  court  adroit  that  plea^,  and  Dr.  Crompton  fajd>  that  then  it  la 
dear^that  the  wife  there  fliall  recover.  Noy  4$.  Stephens  v.  Tutty  &  Ux.  S.  C..— .1  Salk.  115. 
pi.  4*— —Mo.  665.  pi.  910.  S.  C.  fays,  that  confultation  was  awarded,  but  fo.as  that  the  ecck« 
fiaftical  judge  fliould  not  difallow  the  releafe.  *  For  here  the  legacy  is  originally  due  to 

the  baron  and  feme,  and  it  is  a  real  intereftf  and  for  that  reafon  the  releafe  of  thp  b^ron  wiU  difchai;ge 
it.     See  Prohibition  ((^]  pi.  s|.  cites  44  £1.  B.  R.  Stephens  v.  Tott. 

5  Mod.  7t.       10^  Hufband  may  reka/e  cojls  adjudged  to  the  wife  fuing  in  the 

lngly.*t!!l'  fpiritual  court,  notv^ithftanding  a  divorce  a  men/a  et  thoroi  but  if 

i2Mod.jg9.  fuch  divorce  be,  and  the  wife  has  alitppny^  and  {he  fues  there  for 

Chamber,  defamation,  &c.  the  hufband  cannot  then  releafe  the  cofts ;  for 

fon,^s.  cf'  thcfe  cofts  come  *  in  lieu  of  what  (he  has  fpent  out  of  her  alimo- 

accordingly,  ny,  wihich  is  a  feparate  maintenance,  and  not  in  the  power  of 

•«d  fays  that  the  hufband.     i  Salk.  11 5.. Hill.  7  W.  3.  B.  R.  Chamberlain  v, 

Che  reafon       tt       /•  j  /  j 

•fMoUm's    WCWlon. 

cifc,  2  Roll,  ' 

Abr.  301.  though  not  mentioned,  was  becaufe  flie  bad  alimony;  per  Holt  Ch.  J.  but  he  held,  that  if 

fuch  feme  covert  after  fuch  divorce  fues  for  a  le^tacy,  which,  if  r^covared,  comes  tp  her  hufband,  ther* 

the  hufl>and  may  releafe  iCy  becaufe  there  is  no  alimony  \  and  if  he  may  releafe  the  duty,  he  may  teleafe 

tile  cofts.  ^1  Salk.  115.  pi.  4.  S.  C.  and  S.  F. 

*  Prohibition  (Q^)  pi.  i.  cites  14  Ja.  B.  Motam  v.  Motam. 

17.  A  divorce  was  a  menfa  isf  thoro,  and  then  the  hufband  dies 
inteftate.  The  wife  by  bill  prayed  affiflance  as  to  doivef  and  admi^ 
nitration,  (it  being  granted  |o  another,)  ^tid  diflribution.    The 

piafter 
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mader  of  the  rolls  bid  her  go  to  law  to  try  if  flie  was  intiiiled  td 
her  dower,  there  being  no  impediment,  and  as  to  that  difmiited 
the  bill ;  and  as  to  the  adminiftration,  the  granting  that  is  in  the 
ccclefiaftical  court ;  but  the  diftribution  more  properly  belongs  to 
this  court ;  but  fince  in  that  court  fhe  is  fuch  a  wife  as  is  not  in^ 
iitkd  to  adminiftration i  he  difmiiTed  the  bill  as  to  diftribution  too, 
and  faid  if  they  could  repeal  that  fentencc,  fhe  then  would  be 
intitled  to  diftribution,  Ch.  Free.  iii.  pi.  g^.  Pafch.  1700. 
Shute  Y.  Shute. 


(L.  b)     What  Alteration  a  Divorce  makes  in  the 

Eftate. 

x^  T    AND  was  given  to  baron  and  feme  in  Jrank»tnarriagey  and  Br.  De- 

^  after  a  divorce  was  had  between  them  at  the  fuit  of  the  "•«««»?«» 
ftme^  and  yet  it  was  faid  that  the  feme  remained  tenant  always*  s.'c'  '"*^ 
Br«  Eftate,  pi.  55.  cites  12  Aff.  22. 

2.  Things  executed^  where  baron  is  feifed  in  right  of  the  wife, 
IhalJ  not  be  avaded  by  divorce,  as  'loajiey  receipt  of  rent\  feifor  of 
nuardy  prefentmint  to  a  benefice^  gift  of  goods,  of  the  wife,  &c  But 
otherwife  it  is  in  matter  of  inheritance,  as  if  baron  difcontinuea 
or  charges  land  of  his  wife,  releafes  or  manumits  villeins^  &c« 
Br.  Deraignment,  &c.  pi.  i8.  cites  32  H.  8. 

3.  Feme  folc  leafes  for  years ;  lefie  does  wafte,  and  after  mar^ 
ties  the  feme.  They  are  divorced.  Whether  the  aSion  of  wafte 
fhall  revive  to  the  feme?  Kelw.  122.  b.  pi.  75.  Anon.  Cafus 
incerti  temporis. 

4*  If  feme  holds  of  me,  and  ceafes,  and  after  I  marry  her,  upon  ' 
a  divorce  the  a£tionis  revived.  Arg.Kelw.  122.  b.  pi.  75.  Cafus 
incerti  temporis. 

5.  After  a  divorce  a  menfa  &  thoro,  an  injunSiion  was  moved 
for  to  flop  the  hufl)and  from  felling  a  term  of  the  nvife^s.  The 
court  at  firft  thought  it  fhould  not  be  granted ;  for  that  the  mar- 
riage continued,  and  the  huft)and  had  the  fame  power  over  it  as 
before  the  divorce.  But  upon  the  importunity  of  the  plaintiff's 
coanfel  it  was  granted ;  for  though  the  marriage  continues  not- 
withftanding  the  divorce,  yet  the  huft)and  does  nothing  as  huf- 
band,  nor  the  wife  as  wife.  9  Mod.  43,  44.  Trin.  9  Geo* 
Anon* 


(M,  b)     Anions  by  or  againft  the  Baron  and  Feme 
after  Divorce.     In  refpedt  of  the  Feme. 

1.   TT  feems  that  writ  brought  againjt  baron  and  feme  /ball  abate 
*  by  divorce  made  between  them  pending  the  writ.     Thel. 
Dig.  185.  lib.  12.  cap.  13.  f.  I.  cites  Pafch,  6  E.  3.  249.  and 
that  fo  it  is  held  Pafch,  25  E.  3.  39. 

2.  Trefpafs 
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2.  Trefpafs  dc  mulicre  abdudla,  and  ravifhcdi  cum  bonis  Vin 
afportatis,  again/}  baron  and  feme  and  others^  and  Well  againil  the 
feme ;  for  a  feme  may  ajfent  and  aid  to  the  ravifbment  of  anothet 
femey  and  may  carry  away  the  goods ;  and  there  it  is  agreed,  that 
it  is  no  plea  that  the  *  plaintiff  and  his  feme  are  divorced  :  for  he  is 
hot  to  recover  the  feme,  but  damages ;  and  if  fhe  was  feme  at 
the  time,  &c.  this  is  fuificient.     Br.  Trefpafs,  pi.  43.  cites  43 

E.  3-  23.      ' 
S.P.  Br.  j^  N.  K.  brought  trefpafs  againfl  R.  and  his  feme,    and   two 

citaL43  £•*  Others,  in  B.  R.  of  ravs/bing  his  feme  and  carrying  away  his  goods, 
3*  23.  and  all  came  into  B.  R.  by  capias  in  ward  of  the  fheriff,  and  the 
plaintiff  counted  of  a  rape  of  his  feme,  and  carrying  aivay  his  goods^ 
and  proteBion  was  fhenved  forth  for  R.  tvhich  was  allowed  for  him 
and  his  feme,  and  the  other  demanded  judgment  of  the  writ,  hecaufe 
N.  and  the  feme  are  divorced.  Per  Knivct  J.  if  tne  feme  was  dead, 
yet  a&ion  lies  of  the  raviihment,  and  the  fame  of  divorce  ;  for 
he  fballnot  recover  the  feme,  hut  dariiages :  and  it  was  faid  that  the 
divorce  was  caufa  frigiditatis  :  and  per  Knivet,  then  he  may  re- 
cover his  nature,  and  a6):  as  a  man,  and  re-have  his  feme,  there*- 
fore  anfwer.  Kirton  faid,  the  a£lion  is  brought  againft  R.  and 
his  feme,  and  feme  cannot  ravifh  a  feme  j  judgment  of  the  writ, 
&  non  allocatur ;  for  fhe  may  ajfent,  or  be  aiding,  or  carry  aivay  the 
goods,  by  which  he  pleaded  not  guilty.  Bh  Rape,  pi.  2.  cites 
ilja    t44Afl:i2. 

and  /hould 

be  44  Aff.        For  more  of  Baron  and  Feme  in  general,  fee  06at?tltttlt 

*^-  *>  (N.  a).    ami:rcrmeata(M)  (C.  a)  (D.  a),    appeal  (A). 

Copp^elH^  COS0  (A),  pi.  I.  9DamaffC0  (£).  3>eFmtIt 
(O).  dublementvj.  (Error  (K).  (EtjiHence*  (Execa- 
tion  (P)  (Qi^s)  (R)  (T).  Cyetiitor.  jfeme  (A)  (B). 
jf  lne0  (T)  (B.  b)  (C.  b),  &c.  99arriage*  i&e  unquetF 
decouple.  l\ent  (C.  a),  laeftcipt  (i)  (L)  (M.  2),  &c 
mercrtatfon  (N).    eitlavor?  (B.  a),    flfliatte  (R)  (T) 

(Z),  &c.  and  other  proper  titles. 


w-  355-  Barretors. 


(A)     Of  Barretors  in  general,  and  their  Puniih- 

ment.    * 

[l.  17  DW.  3.  cap.   15.  [16]  confervators  of  the  peace^  who  aic 
^  not  bai  rotors,  ihall  be  ailigned  in  every  county.] 

[«•  34 


**  Jl.  34  Ed.  3*  cap.  I;  juftices  of  peace  (hall  have pcnver  to  re^  A  jufticc of 
firatn  the  offenders,  rioters,  and  all  other  barretors.     2  R.  2.  JJ^^^^  ^ 

cap.   7*3  common 

barretor,  and 
putbjiB  in  ward  till  he  finds  feci^rity  for  his  good  behaviour  for  the  future,  &c«  by  this  ftatute.  Kelw* 
41.  in  pi.  6.  per  KLeblc,  and  agreed  by  the  court.     Mich.  7  H.  7.  Anon. 

Juftices  of  peace  have  authority  to  enquire  and  hear  it,  wirhut  any  Jpccia!  ccmmij^n  g>f  oyer  and 
terminery  and  their  commiffions  are  equal  to  that  purpofe.  Cro.  J.  32.  pi.  4.  Trin.  z  Jac.  B.  R. 
Barnes  ▼•  Cooftanttne.  Yeiy.  46.  S.  C.  Sc  S.  P.  held  accordingly.  Sid.  334.  pi.  zo* 

Pafch.  19  Car.  2.  6.  R.  the  S.  P.  aJmicted  in  cafe  of  tiie  King  y.  Browne.  2  Keb.  212.  pi. 

49.  and  226.  pi.  Si.  S.  C.  &  S.  P.  admitted. 

Barretry  is  an  offence  of  a  mixed  nature,  of  mWiQh  jufiicei  of  peace  cannot  bold  pita  by  virtue  of  their 
commiffion  of  the  peace;  but  this  ought  to  be  by  another  power.  2  Roll.  Rep.  151.  Hill.  17  Jac. 
B.  R.  Anon. .  Hawk.  PI.  C.  244.  cap.  81.  f.  8.  ciies  S.  C.  fays  it  feems,  from  the  words  of 

the  ftatute,  that  juftices  of  peace  (as  fuch)  have  cognizance  oi  barretiy  without  any  other  comnuf- 
%oo. )  kit  qiiaeie. 

3.  A.  acquitted  of  being  a  common  barretor,  threatening  the    [  209  j 
witncffcs  to  carry  them  into  the  ftar-chamber,  and  appearing  to 

the  court  to  be  a  notable  knave,  was  bound  to  his  good  behaviour* 
Lat.  5.  Pafch.   i  Car.  Toplin's  cafe. 

4.  Common  baiTetry  is  an  offence  againft  divers  Jlatutes^  viz, 
maintenance,  and  the  like ;  per  cur.  Cro.  C.  340.  pi.  4.  HilL 
^  Car.  B.  R.  Chapman's  cafe. 


(A.  2)     Who  fhall  be  faid  a  Barretor. 

[i.  TF  a  man  profecutes  an  injimte  number  of  fuitSy  which  arc  his  Hawlt.  Pf. 
-*'  own  proper  fuits  againft  others,  ytthe  Jhall  not  be  a  barretor  g'^f^*"^* 
by  this ;  for  if  they  are  falfe,  the  defendants  (hall  have  cofls  againft  s.  p.  but 
him  ;  and  if  fuch  perfon  (hall  be  a  barretor,  then  he  that  fues  for  ^^y»  that  if 
caufe  may  be  comprehended  ;  but  he  that  JUrs  up  fuits  among  his  ^^meieiy  ^ 
neighbours  is  a  barretor.     Mich.    1 1  Jac.    B.  R«     Some's  case,  groundi-fs 

per  air.!  ^^^  rexati- 

ous,  without 
any  manner  of  colour,  and  brought  only  with  a  dsfign  to  opprefs  the  defendants,  he  does  not  fee  why 
I  man  may  not  as  properly  be  called  a  barretor  for  bringing  fuch  anions  himfclf,  as  for  ftirring  up  others 
t»  bring  them. 

2.  A  barretor  is  a  common  mover  and  exciter,  or  maintainer  of  8  Rep.  36. 
fuitSy  quarrels,  or  parts  either  in  courts  or  elfewhere  in  the  country,  \v^^\^  ^^ 
In  courts,  as  in  courts  of  record,  or  not  of  record,  as  in  the  coun-  cafe  of  bar- 
ty,  hundred,  or  other  inferior  courts  in  the  country,  in  3  manners.  f«try,  S.  Y* 
I  ft.  In  the  diflurbance  of  the  peace.     2dly,  ///  taking  or  keeping  of 
t^fefftons  of  lands  in  controverfy^  not  only  by  force^  but  alfo  by  fubtllity 

and  a  deceit,  and  moft  commonly  in  fuppreflion  of  truth  and  right. 
3dly,  By  falfe  inventions^  and  fonjoing  of  calumniations ^  rumours  and 
Reports,  whereby  difcord  and  difquict  may  grow  between  neighbours, 
Co.  Litt.  386.  a.  b. 

3.  A  feme  covert  was  indifted  as  a  common  barretor,  but  the  Hawk.  PL 
indiclmcnt  was  quaflied.     2  Roll.  Rep.  39  Trin,  16  Jac.  B.  R.  ^•*;*|-^.^p* 

.  ^  r     j^  J  8i,f.6.ciici 

'^non-  S.  C.  and 

fays  it  fcems 
^Ittie  b?;n  holdcn;  that  a  feme  covert  cinaot  be  indited  as  a  common  barretor,  but  this  opinion 

I'ccmt 
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Icems  jaftly  qoeftioiiatte  ;  for  finc«  a  feirte  cot  en  is  as  capabk  of  exciting  qaarreb,  in  iSie  fteqafent  ftf^ 
peticioD  whereof  the  notion  of  barretry  fecms  to  confift,  at  if  ihe  were  foJe,  why  ihosM  flie  not  as  ft^ 
perlj  be  indided  for  it  ? 

4.  Common  barretor  is  as  muth^  as  Twifden  J.  faid  he  had  heard 
judges  fay,  as  common  irtave,  which  contains  all  knavery.  MbcL 
288.  pi.  34.  Trin.  29  Car.  2.  B.  R. 

5.  A  man  may  lay  0ut  money  in  behalf  of  aciother  in  fuits  of 
law  to  recover  a  juft  right,  and  this  ikiay  be  done  in  refped  of 
the  poverty  of  the  party ;  but  if  he  lends  money  to  promote  and  ftir 
up  fuits>  tnen  he  is  a  barretor.  3  Mod.  98.  Hill,  i  Jac.  2.  B.  R. 
Anon. 

tiawk.  PI.  6.  If- an  oBion  be  firji  brought ,  and  then  another  profec$ites  it^  be 
•  'V^^'^!!l  id  no  barretor,  though  there  is  no  caufe  of  a£tion.  2  Mod.  o^ 
s.c.andfays  HuL  I  Jac.  2.  B.  R.  Anon. 

itftemsfo. 

(B)  Pleadings  and  Proceedings* 

Hawk.  PI.  !•  A  N  indiftment  was  contra  formam  ftatuti,  to  which  it  wti 
?i.*1f'io*7'  "^  excepted  that  .there  is  no  ftatute  that  makes  this  an  o£« 
fays,  that  it  fence,  b^t  it  was  an  ojffence  at  common  iawy  and  the  ftatute  of  34  £• 
feeins  to  be  j^  j,  Joth  not  *  make  this  an  offence,  but  appoints  a  punifhmenti 
■  aTlndia  *'  ^^^  ^^  ^^^  ^^'^  goo^i  fo^  thcrc  are  many  precedents.  Cro.  E.  148* 
Dientof  bat.  pi.  1 4.  Mich.  31  &  32  Eliz.  B.  R.  Burton's  cafe. 

tcry,  con- 
cluding cootra  formam  ftatuti,  is  good,  though  no  ftatute  be  made  dire^y  againft  it,  but  onlx  fv  tfat 
punishment  of  it,  fuppofing  it  an  offence  at  common  law. 

•[  210] 

•J-  No  ccr-  2.  A.  was  indiftcd,  that  at  fuch  a  day,  and  divers  days  before 
Mied  be^*  ^^^  after  he  was  a  common  barretor  'and  perturbator  pacis,  but 
prefled,  for  fhcwcd  no  \' place  nvhere  nor  caufe  for  which  he  is  a  common  bar- 
it  muft  be  retor  J  but  per  cur.  it  is  good,  and  the  trial  fhall  be  de  cotporc  co- 
few^^ia^  mitatus,  for  it  is  in  every  place.  Cro.  E.  195.  pi.  11.  Mich.  32 
ces.  Cro.  J.  &  33  Eliz.  B.  R.  Parcell's  cafe. 
527.  pi.  4. 

Pafch.  17  Jac.  B.  R.  Palfry's  cafe.  As  to  noplace  being  alledged.  Doderidge  J.  fald,  tfiatlT 

he  is  a  barretor  in  one  place^  he  is  fo  in  all  places  j  but  the  indi^ment  being  per  quod,  he  did  ftir  vp 
jurgia  contentions,  and  no  place  allodged  where  he  did  ftir  them  up,  it  was  faid  that  in  liich  caft  tb« 
place  was  very  maicrial,  and  for  tha,t  rcafon  it  was  quafhed.  Godb.  383,  pi.  471.  Pafch.  %  Cv. 
B.  R.  Man*s  cafe.— i— Palm.  450.  S.  C.  the  indidlment  way  quaAed,  becaule  no  place  was  dlcdgei 
where  he  was  a  barretor,  nor  where  he  ftirred  up  fuits ;  yet  at  fatt  Doderidge  laid  it  was  good,  bn. 
caufe  a  barretor  is  one  tliat  ftirs  up  fuits  between  his  neighbours^  and  if  he  is  a  barretor  in  one  place^ 
be  is  fo  throughout  the  whole  county  $  but  here  if  it  be  traverfed,  no  venire  facias  can  be  awarded, 
and  therefore  it  was  quaflied^     '        Lat.  194.  S.  C.  in  topdem  rerbis  with  Palm.  Aa  iodid- 

meot  of  barretry  charged  the  defendant  for  the  multiplicity  of  his  own  fuits  at  fuch  a  (dace,  and  fm 
raifing  of  others  to  fuits.  Exception  was  taken  to  the  indidment  that  no  place  was  alkdged  \  bat 
Coke  Ch.  J.  held  it  well  enough,  becaule  the  word  (et)  coopW  all  together,  and  therefore  it  ihaU  be 
intended  to  be  at  the  ibme  pbKe.  Roll.  Rep.  295.  pi,  ii.  HfU.  13  Jac.  B.  R.  The  Ring  y. 
Welb.  '2  K.eb.  409.  pi.  33.  Mich.  %o  Car.  a.    B.  R.     The  Wing  ▼.  CUymii,  S.  P.  hcM 

good  without  faying  where. Hawk.  PI.  C.  144.  cap.  Si.  f.  11.  (ays  it  has  been  holden,  that  asi 

indidment  of  this  kind  nuy  be  good  without  aUedging  the  offence  at  any  certain  place,  becavfe  fnm 
the  nature  of  the  thing  confifting  in  the  repartition  oi  feveral  a  As,  it  muft  be  incendcd  to  Isava  hap- 
pened in  feveral  places,  for  which  caufe  it  is  faid  that  a  trial  ought  to  be  by  a  jury  from  tiw  body  of 
the  county.  But  it  had  been  refolved,  that  fuch  an  indi^mentis  not  good  without  concludiag 

contra  pacem,  &c.  for  this  ia  an  eflential  part  of  it.     Hawk.  PU  C*  344.  cap.  8i.  f.  11. 
»  Hawk.  Pi.  C.  127.  cap.  25.  f.  6x.  5.  P. 

3*  Aa 
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3.  An  iadi£tmcnt  of  barretry  at  the  feffions  of  the  petce>  may  Cra.  j.  404. 
be  tried  the  fame  day  of  the  indiameftt  found.  Judged  and  affirmed  ?I^  j^'^'lj^^ 
in  error.    The  barretor  was  fined  40!.  and  imprifoued.     Jenk.  Rice  v. 

317.  pLp,-  Regem. 

4*  Indi^lment  forbarretry  omitted  the  words  contra  pacem  do-  indiameat 

mini  regis,  vel  contra  formam  ^atuti.     Exception  was  taken  for  JJJJ',*^*^^ 

tbefe  caafes>  and  it  was  held  to  be  infufficient,  it  being  an  eflential  moo  luncl 

part  of  the  indi£bnent }  and  therefore  was  reverfed.  Cro.  J.  527.  tor,  contra 

pL  4.  Pafch.  x^  Jac.  B.  R.  Palfrey's  cafe.      .  '^^^ 

AtmoRim.  Ejccptloii.  was  taken  chat  it  wai  not  good,  becaufe  it  is  an  ofienoe  at  common  Jaw,  and 
tbere  ii  not  any  ftacate  Co  poniih  it,  fed  non  allocatur  \  iot  fo  is  the  common  courfe  of  indidments* 
Befides  common  barretry  is  an  oflieoce  agatnft  divers  ibtutes,  tis.  mauitenance,  and  the  like.  Cro.  C. 
340.  pi,  4*  HiU.  9  Car.  B«  R.  Chapman's  cafe.  iBaitctty  was  an  qflcnM  at  common  law,  yet 

k  is  good  to  conclude  contra  formam  divcrforum  Aaturonim^  per  cur*  obiur.  \%  Mod.  99.  Ttiiu 
S  W.  3.  in  cafe  of  the  King  v.  Bracj. 

5.  An  attorney^  upon  barretry  being  proved  again/l  him  by  divers 
e^pdetwts  read  in  court,  hzd  judgment  to  be  put  out  y  the  roll  of  at- 
tomies,  and  be  fined  50/*  and  turned  over  the  har^  andfbmdcomm 
ffiitted.    Sty.  483.  Trin.  1655.  B.  R.  Al win's  cafe. 

6.  An  indi^ment  of  barretry  was  brought  into  this  court  and  fled,  Sid.  x  08.  pi. 
Upon  a  motion  for  a  procedtndoy  Twifdcn  J.  faid  that  it  could  not  J.V  '^**^  ^ 
be;  for  a  record  filed  here  cannot  be . removed  without  an  a£t  of  ton,  s.  c.^' 
parliament.    But  by  die  opinion  of  Fofter  and  Windham,  a  pro-  ^«y*  ^^ 
cedendo  was  granted.    Quaere  de  ceo.    Lev.  23.  HilL  14  &  15  croj[^°i^„^ 
Car.  2.  B.  R.  Upham's  cafe.  formed  the 

conrt  chat  it 
filed,  and  therefore  could  not  be  remanded  \  but  becaufe  it  afptareJio  the  court  to  he  ^e  ly  prac" 


nct^  and  tht  efeuce  to  he  great ^  they  awarded  a  procedendo  contrary  to  the  opinion  of  Twifden^  and 
likcwHe  to  the  courfe  of  the  court.  Keb.  470.  pi.  So.  S.  C.  fays  it  was  JUed  the  fame  day  that 

tke  iertkrarl  was  retumeiy  which  the  court  conceired  an  irregular  furpriae,  notwichftanding  the  bar» 
mad  the  clerks  affirmed  that  afier  filing  none  could  iflue. 

[211] 

7.  Error  ailigned  to  reyerfe  a  judgment  in  an  indi£tment  for  ^^^*  ?$$• 
barretry,  was  l^caufe  it  is  that  he  Ihall  be  fined  lool.  and  be  of^j^^^^^* 
the  good  behaviour^  without  faying  bow  long^  and  fo- uncertain  ;  but  ulceriuaor- 
the  record  was  that  he  (hould  be  fined.     Et  ulterius  ordinatum  dinatnmeft 

11 

eft,  that  he  fliall  be  of  the  good  behaviour ;  and  therefore  the  *^^^^   j^ 
court  held  that  the  good  behaviour,  as  it  is  here  entered,  is  no  being  no 
part  of  the  judgment  5  but  they  feemed  to  doubt  if  it  had  been  p^rtofthe 
entered  in  apt  words,  whether  fuch  uncertainty  would  not  havf  b^/SI^"** 
burt  the  judgment.     Sid.  214.  ph  I4«   Trin.  16  Car.  a.   B.  II.  judgment  ta 
The  King  v.  Rayncr.  compieat 

o  '    J  without  itj 

and  judgment  affirmed* 

8.  17.  was  indiBed  at  the  afjifes  of  common  barretry,  which  be^ 
ing  removed  into  B.  R,  by  certiorari,  he  appeared  and  pleaded  not 
guiity^  isf  de  hoc  ponit  fe  fuper  patriam,  tst  Thomas  Fan/haw  Miles ^ 
coronator  fjT  aHorrf  domini  regis,  tsfc*  and  found  guilty  de  premifjis 
in  indiBamento  infra  J^ecificato  interius  ei  import'  modo  t^ forma  prout 
pr£i  T.  F.  intrrius  ver/us  eum  quer^.     It  wa?  moved  in  arreft,  tliat  ^ 

the  verdi£l  was  iufumctent,  hecaufe  the  defendant  is  not  found 
guilty  generally,  but  only  that  he  is  guilty  modo  is^  forma  prout  pratr 
T*  r,  verfus  eum  queritur^  vfhereas  in  faB  the  fetid  Sir  T.  F.  bad 

Vol,  IV.  R  Mt 


211  "Battetatit. 

net  complained  againJI  the  defenddftt  \  fir  this  nxfas  not  an  itifirmtimti 

exhibited  in  this  court  by  the  (aid  Sir  T.  F.  hut  an  indiBment  in  the 

cotmtry ;  and  the  faid  Sir  T.  F.  did  only  join  ifTue  for  the  king, 

which,,  if  the  indiftment  had  remained  in  the  country,  the  cktk 

of  the  ^ffifes  ought  to  have  done,  and  this  fault  was  not  aided  hj 

any  ftatute  of  jeofails,  becaufe  this  cafe  was  excepted  out  of  att 

the  ftatutes  of  jeofails,  and  thereupon  cur.  advifare  vduit ;  but 

afterwards  the  court  over-ruled  the  exception,  and  adjudged  the 

verdi£t  fufficient,  becaufe  the  words  modo  &  forma,  &c.  was 

mere  furphifage ;  for  the  defendant  is  found  guilty  de  premilBs  ill 

indi£k'  infra  fpeciiicato  interius  ei  impofit*,  which  is  a  compleat 

verdi£l  of  itfelf  without  faying  more,  and  the  fubfequent  words 

are  merely  a  void  furplufage ;  wherefore  judgment  was  given 

againft  the  defendant.     But  becaufe  it  feemed  to  the  court  to  be 

a  malicious  profecution,  whidi  had  been  for  a  long  time^  viz.  7 

years,  a  fmaU  6ne  was  fet  on  the  defendant.   2  Saund.  308.  pL  52* 

Trin.  17  .Car#  2.   The  King  v.  Urlyn, 

*i^****s*c        9*  ^'  ^^^  indiftcd  at  the  feflions,  and  judgment  was  these 

LL-The  '  given  againd  him  that  he.  was  a  promoter  of/uits,  and  a  common  op- 

words  prejfor  of  bis  neighbours  J  and  was  fined  200I.     The  juftices  aQ 

b*^^"aa*"**^    agreed  that  the  indidmen.t  was  not  good  without  the  word  (bar* 

in  ancient     rctor) ;  and  their  great  reafon  was  becaufe  all  the  precedents  aie 

indiaments   fo,  and  therefore  the  judgmeat  was  reverfed.;  but  they  faid^  that 

riafto"!*^'    the  finding  him  to  be  a  common  oppreflbr  of  his  nei^bours,  had 

inferted        been  good  evidence  to  find  him  guilty  of  barretry ;  aind  there- 

where  they    forc  they  bound  H-  to  his  good  behaviour,  and  willed  that  the 

rttty.^8  rIo.  country  indid  him  again  with  the.word  (barrcdator).    Sid.  282. 

37.b!paich!  ph  13*  Paich.  18  Car.  2.  B.  R.  The  King  v.  Hardwicke. 

30  Eliz. 

The  cafe  of  barretry,  Communif  barredator  is  a  term  which  the  law  takes  notice  of,  and  ob* 

derftands  ;  per  Twifden  J.     llod.  iSS.  pi.  34.  Trin.  29  Car.  a.  B.  R. Hawlc.  PL  C.  %^ 

cap.  Si.  f.  9*  fays  it  feems  clear  that  no  general  Indidmeot  of  this  kind,  charging  the  defendant  with 
being  a  common  oppiefP'r  and  ditturber  of  the  peace,  ftirrer  up  of  ftrife  among  neighbourt,  is  goodi 
wtthont  addini^  the  words  communis  barre^lator,  v^iich  ii  a  term  of  ait  appropriated  by  the  law  to  ibit 
pdrpofe. 

No  general  charge  is  allowable  in  any  cafe  but  barretry,  which  in  its  nature  muft  confift  of  an  be^ 
and  multitude  of  particulars;  per  Holt  Ch.  J.  and  6  other  judges.  2  Salk.  681.  pi.  s.  Pafch.' 
5  Ann.  B.  R.  Palt.  Juft.  71.  [publiftied  ia  1742]  fays  it^  mled,  that  where  the  defendaat 

was  indided,  thathe  was  ^^uukiianui  ferturbotor  tacn^  the  indi&meot  was  held  good.  HUi.  S  W.  )• 
The  King  V.  Gregory.— -A  common  deceiver  is  too  general,  and  fo  ii  communis  oppreflor,  pertar- 
bator,  &e.  and  fo  of  all  others  (except  barretor  and  fcdd)  without  adding  of  particular  inftaiiccs;  per 
ctor«    6  Mod.  31 1*  Mich.  3  Aon.  B>  R.  inca&bf  the  Queen  t.  Hannon. 

aK.eb.291.       10.  N.  viras  indiOA^f  barretry,  2nA  found  guilty^  and  bad  his 
f! /riie  ^  j^dgnunt.  Aherw2LT0BKI^rought  writ  of  error ^  and  ajfignedy  among 
judgment      Other  things,  that  it  muu  tried  by  thejuJHces  of  oyer  and  terminer  at 
was  reverfed.  the  next  qjpfesj  which  could  not  \^  but  it  ought  to  be  before  juf- 
tices of  gaol-delivery.    The  cous^Jlrere  of  opinion,  that  judgment 
(hould  be  reverfed  tor  thofe  errdr|^  but  the  parties  agreed  to  try 
it  again  at  the  bar  the  next  term.    Sid.  348,  349.  pi.  15.  IVficb. 
19  Car.  2-  B.  R.  The  King  v.  Nurfe. 
•  1  Hawk.        II.  Exception  to  iniiBment  of  barretry  was,  becaufe  it  is  oolf 
m' .2  5  "6^1.  *^^^»  ad  ffffianem  pads  ter^.  coram  jujiiciariis  pro  le  Wejt-ridif^  « 
(.i>.  fccitn  Yorkfbire^  tenf  per  hdjormmentum^  and  does  not  fay  it  was  aSuolh 

:»>*  adJQwrntot 
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nJ^curmiy  nor  h^e  vfbatjuJHce ;  fed  non  allocatur  j  for  the  firft  S  c.  becauOs 
joftices  goes  to  all,  and  it  was  faid  ad  commune  nocumentum  diverfo^  f^^f^^ 
rtimy  and  does  not  faj*  tmrnumy  as  in  cafe  of  a  highway.  Sed  natareofthc 
HOD  allocatur  ;  for  it  is  fufficient,  as  in  cafe  of  indidnjent  for  a  thing,  that  it 
coimnon  fcold  ;  and  judgment  pro  rcge.  2  Keb.  409, 410.  pL  33.  J^^commwi 
Afich.  20  Car.  ?.  B.  R.  The  King  v.  Clayton.  nulfaace. 

12.  In  an  information  for  barretry,  it  was  faid  that  the  defend- 
ant ftood  upon  his  proteiHon  ;  but  per  cur.  there  is  no  prote^ion 
in  cafe  of  breach  of  the  peace,  nor  againft  a  rule  of  B.  R.    Freem. 

*^-  359*  P^"  458*  Mich.  1673.  Anon. 

1 3.  One  convicted  of  barretry  produce  J  a  pardon^  of  all  treafons^ 
&e.  and  all  penalties,  forfeitures,  and  offences.  The  court  faid, 
tbat  the  words  (all  offences)  will  pardon  all  that  is  not  capital* 
Mod.  102.  pk  7.  Mich.  25  Car.  2.  B.  R.  Angel's  cafe. 

14.  On  indictment  for  barretry  the  evidence  was,  that  one^. 
tiw  arrejiedat  the  fmt  of  C  for  4000/.  and  brought  before  a  judge 
to  give  bail,  ami  that  the  defendant j  a  barrifter  at  /aw,  then  prefenty 
did  filicit  this  fitity  'Uihen,  in  truth,  at  the  fame  time  C  'was  indebted 
to  G.  in  200/.  and  that  he  did  not  owe  the  faid  C.  one  farthing.  The 
Ch.  J.  was  firft  of  opinion  that  this  might  be  maintenance,  but 
that  it  was  not  barretry,  unlefs  it  appeared  that  the  defendant  did 
bmo  that  C  bttd  no  caufe  of  ctSlion  after  it  was  brought.  If  a  man 
ihould  be  arrefted  for  a  trifling,  or  for  no  caufe,  this  is  no  bar- 
tctry,  though  it  is  a  fign  of  a  very  ill  chriftian,  it  being  againft 
the  cxprefs  word  of  God ;  but  a  man  may  arreft  another,  think- 
ing he  hath  a  juft  caufe  fo  to  do,  when  as  in  truth  he  hath  none  ; 
for  he  may  be  miftaken,  efpecially  where  there  hath  been  great 
dealings  between  the  parties.  But  if  the  deftgn  was  not  to  recover  his 
cwi  right,  but  only  to  ruin  and  opprefs  his  neighbour,  that  is  barretry. 
Now  it  appearing  upon  the  evidence,  that  the  defendant  entertained 
C.  in  his  houfe^  and  brought  feveral  aBions  in  his  name  where  nothing 
««x  due,  that  he  was  therewre  guilty  of  that  crime.  3  Mod.  97, 
98.  Hill.  I  Jac.  2.  B.  R.  The  King  v.  .  .* . . 

15.  Judgment  on  indiBment  of  barretry  was  reverfed  on  error ^  aSalk.287. 
and  held  per  cur.  on  motion,  that  no  writ  of  rejlitution  lies  to  a  p'«  i.  S.  c. 
ftranger  to  the  rfcord ;  and  by  Ch.  J.  Holt,  if  it  "did,  it  muft  be  ^^^P?^ 
^  fare  facias.     Show.  261.  Trin.  3  W.  &  M.    The  King  v.   100 1.  and* 

liever.  levied  by 

the  AerifTy 
*bA  by  him  paid  into  the  bands  of  the  collectors.     Holt  Ch*  1.  heM,  that  a  wnt  of  recitation  lay  not 
*Bdia  cotiedorsy  becaofe  noc  parties  to  the  record )  and  he  alk>  doubted  whether  a  fpccial  fci.  fa.  and  fo 
ttkkethcm  parties^  wottld  be  fufficient. 

t[2l3] 

16.  In  an  indidment  of  barretry  the  defendant  muft  have  a  inmdia. 
f^  ef  the  particulars,  that  he  may  know  how  they  intend  to  ^^'^y^ 
charge  him  ;  otherwife  the  court  wUl  not  proceed  to  trial.  5  Mod.  thewdjf. 
i«.  Hill.  6  W.  &  M.  in  B.  R.  The  King  v.  Grove.  «'^«' "  £'«- 

ral,  becabfe 
itooafiftf  of  multipUc'ry  of  fz€ts-y  but  the  court  in  juftice  will  compel  the  pro&cotor  to  a/lign  fome 
t*f>«lar  inftai>Gett  and  if  he  proves  them,  he  ihall  be  admitted  to  prove  as  many  more  of  them  as  he 
|l»fc«  to  aggravate  the  fine;  per  Go«W  J.    Ld,  Raym.  Rep.  490.  Trin.  j  i  W.  3.  obiter. 

t  H.  was  indicted  fur  barretry,  in  which  cafe  the  defendant  ought  to  have  a  c6py  of  tbt  ^rtklti  to  be 
^Aed  on  againft  him  at  the  trial,  before  hand,  chat  he  may  have  an  opportunity  of  prepariog  a  dc« 
*»«5  »d  here  a  niAke  left  with  the  defendant'' i  feryant  was  adjudged  ill,  and  a  trial,  without  due 
Aocice,  ought  not  to  iland  j  and  when  there  is  a  rule  to  give  a  cupy  of  articles^  and  that  is  Qot  done, 

Rft  the 
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the  piofeaitor  ooskt  not  Co  be  aamitted  sC  the  trial  Co  ^ve  any  evidcace,  and  tbo  the  ddendaiit  1i  «f 

cottrfe  acijuitted.     12  Mod.  516,  517.  Pafch.  13  W.  3.     The  King  v.Ward. »  Hawk.  PLC. 

427.  cap.  25.  f.6i.  S.  P And  x  Hawk.  PI.  C.  244.  cap.  81.  f.  13.  fay*,  it  feems  tp  be fet- 

tied  prafiice,  not  to  fuflfer  the  profecutor  to  go  on  io  the  trial  of  an  indidroe&t  of  this  kind*  wHhaaC 
giving  the  defendant  a  note  of  the  particular  matters  which  he  inteads  to  prorc  againft  him,  fee  otkb. 
wife  it  will  be  impoffible  to  prepare  a  defence  againft  fo  general  and  uoceitain  a  charge,  which  maj  fat 
proved  by  fnch  a  multipUcity  of  diflftrent  tnilaoces; 

1 7.  In  indictments  o^  barrctr^  the  names  are  never  inferted  i 

per  Holt  Ch.  J.  andRookcfby.  Carth.  453.  Trin.  10  W-  3.  B.  R. 

'    m  cafe  of  Ivcfon  v.  Moor.  *  ' 

1  Salk.  2^.        18.  In  cafe  of  bartetry  the  defendant,  upon  motion,  may  hant 

but";  P  ^'  *  ^^^  ^^  *^^  artisies  delivered  him  of  the  inftances^  and  the  profewtor 

d^  iloc '      fliall  not  give  evidence  of  any  particular  befides ;  and  if  he  gives 

appear. no  articles,  he  (hall  give  no  evidence  ;  per  Harcourt,  mafter  of 

3  Salk.  245.  ^h^  oflicc^    5  Mod.  262-  Mich.  3  Ann.  B.  R.  in  cafe  of  God- 

pi.  •^.  O.   Kf  rt        •   1 

hut  s.  P.      dard  v.  Smith. 

does  not 

appear. n  Mod.  56.  pL  32.  Paich.  4  Aon.  B«  R.  the  S.  C.  but  S.  P.  does  not  appear. 

For  more  of  Barretors  in  general,'  fee  other  proper  titles. 
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(A)    Baftard.     \Wbo^  in  refpeQ  of  the  Time  of  bis 

Birth.] 


•  Cw.  T.  C*-*  1^  *  '"^  ^^^^*  *"^  ^*  ''^'i^  ^*  j^^  ^^  ^^  ^eeks  and  8  dint 

541.pt  *t.  *  trfier  his  deaths  as  if  he  diesjthc  23d  of  March,  and  the 

^JJfjJVJ'  iffue  is  bom  the  9th  of  January  following,  thb  iffue  (hall  be  kgi- 

$!c!indthe  timate,  for  by  nature  it  may  be  legitiniate,  and  ,die  law  has  not 

court  deU-  appointed  any  certain  time  for  the  birth  of  legitimate  infants* 

wed  their  •  |^^^  ,  y  j^c,  B.  R.  between                                            upon 

Scja^r  evidence  at  die  bar,  which  concerned  the  heir  of  one  Andrews, 

that  the'  tefolved  per  curiam  \  in  which  cafe  Dr.  Paddy  and  Dr.  Momford, 

^WWtom  ^^^  phyficians,  being  fwom,  informed  the  court,  that  by  nitare 

H^Am^  fiich  iffue  may  be  legitimate ;  for  they  faid  that  the  exaft  time  of 

^A ^W.  .t         "1    •      .r        _r *^C^^A.    Zm     ^Oa    ^#>«»A      <r«*y%»M       4-VftA       /%tf%«%#«A^«?^M  C^\l£*^¥ 


«<^  ^  the  birth  of  an  infant  is  280  days  from  the  conception,  fdlicet, 

ti^htt&and  9  mondisand  lo  days  after  the  conception,  accounting  it  per 

night  «di  menfes  folares,  fcilicet,  30  days  to  each  month ;  but  it  is  natunJ 

fcehischihi.  jQfo^  if  the  bitth  be  at  any  time  within  to  months,  fcilicet,  withiir 

7^^\  5*  40  weeks  \  for  by  fuch  account,  10  months  and  40  weeks  arc  aH 

sta^,  s.  c*  one.    But  by  accident  an  infant  maf  be  bom  after  the  40  weds 

aod£ry|  Of 
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•r  before }  and  in  the  cafe  at  the  bar  it  was  prowd  that  the  Vfjff  ^^  •  R- 
kngidfir  things  in  the  life  of  her  hujband,  and  the  hu/band  died  of  ""^[^f^^ 
ihe  plague;  fo  that  he  was  Jtck  but  one  day  before  his  death ;  and  that  youched, 
Ae  father4n4am}  of  the  woman  perfecuted  ier,  and  ufed  her  with  ^hcwthc 
great  inbunusmPf.^  and  caufed  her  to  lie  in  theflreets  for  fever al  nights ;  JJJ^^  *   ' 
and  that  the  woman  was  in  travail  6  weeks  before  Jhe  was  delivered^  feme  took 
but  that  it  was  Interrupted  by  the  faid  ufage  of  her  father«in-lawy  mother  ba^ 
emd  that  fhe  was  delivered  within  24  hours  after  Jhe  was  received  wwsksand^ 
into  a  hwife  and  well  ufed,  which  was  good  prooi  of  the  legitima-  11  days 
Ckm^  though  it  was  proved  of  the  odier  part,  that  the  woman  ^^^^ 
was  a  lewd  woman  of  her  body;  and  ^pon  evidence  the  jury  oftheiirft 
irand  him  legitimate.    Nota^  At  the  trial  one  Chamberlain,  a  baron,  and 
naiKinidwifey  informed  the  court  upon  his  oath,  that  he  had  r^^"^^ 
known  a  woman  delivered  of  one  child,  and  within  a  fortnight  ijrue,  and  It 
after  of  another  5  and  the  do£^ors  faid,  iht  birth  is  fooner  or  later$  wasadjudged 
aaording  to  the  nutriment  that  the  Viother  hath  for  it.  [{j*  '*^^^^J 

I  H.  6.  3.     Rolf  faid  a  woman  might  be  enfeint  for  feven  ron,  and  not 

Wor/.l  of  the  firft } 
^^          ^              ^  butDodc- 
ridge  faid,  there  h  a  difference  between  the  principal  cafe,  and  the  cafe  of  18  R.  s.  for  in  thii  cafe, 
if  the  ciiiJd  it  aoC  the  child  of  the  firft  baron,  it  will  be  a  baftard,  whereas  in  that  other  cafe  it  is  le- 
gitimate either  way  i  and  adjudged  in  the  principal  cafe»  that  the  child  it  legitinuite. Godb«  aSx* 

pL  400.  Anon.  S.  C— S.  C.  cited  Arg.  Litt.  Rep.  178.  and  cites  feveral  other  cafet  to  th« 

Dke  parpofa  of  earlier  and  later  birtht. Sty.  277.  it  was  faid  by  the  court  to  have  been  adjudged 

in  caie  of  Tkickkr  t.  Dvncomb,  that  a  woman  may  have  a  child  in  38  wedu,  and  that  by  col4 
and  hard  niagc  ihe  may  go  with  child  above  40  weeks. 

[a*  Bra£lon,  lib.  5.  foL  417.  b.  Si  partus  nafcatur  poft  mortem 
patris  (qui  dicitur  pofthulnus)  per  tantum  tempus  quod  non  ftt  verU 
jlndte  quod  poffit  ejfe  defunBi  filiusy  &  hoc  probato,  talis  dici  potent  1 

baftardus.3 

[3.  18  £.  I.  Rot.  13.  in  B.  R.  with  Mr.  Bradfhaw,  Johannes  S.  c.  cM 
DE  Radewbll  brought  an  affife  verfus  Radul^hum  &  Henri-  ^"**  J;  54 1- 
CUM,  coram  Johanne  de  Vallibus,  Willielmo  de  Malam^  &  fociis  ofeof  Al/ 
fub  itinerantibus  apud  Bedfordiam.  ^is  aflife  was  brought  there  fop  ▼.  Bow- 
the  15  E.  I.  and  after  in  18  E,  i.  the  parties  and  recognitors  of  jT*"*  *  ^^* 
the  affife  came  coram  rege,  and  the  affife  found  inter  alia,  that  it  is'not  ^ 
efier  the  death  of  Robert y  the  hu/band  of  Bieatrice^  the  mother  of  the  there  ihewa 
isid  Henr^y  the  faid  Beatrice  came  into  the  court  of  the  faid  Ra-  "^^^ 
dolphy  (01  whom  the  land  is  held  by  the  fervice  of  chivalry,)  (5*  tem'putpM. 
pnediQa  Beatrix  ^rj^n/  in  curia  quafita  an  ejfet  pregnans  necne^ju-'  lieribus  pa- 
rawunto  esfferebat  fe  non  effe  pregnantem^  £5*  ut  hoc  omnibus  liquerety   JJ^^^Hl 
vefUs  fuas  ufque  adjitmcam  exuebat^  £5*  in  plena  curia  Jic  ft  videri  Co.  Litt. 
Pfrmjfitf  £5*  dicunt  quod  per  afpeSium  corporis  non  apparebat  ejfe  tunc  '*3«  "•«• 
pregnans  i  upon  wnich  evidence  the  faid  *Raduiph,  the  lord,  fays  that 
took  the  faid  John  for  his  heir,  &c.     Et  quia  invenitur  per  vere-  legitimum 
dichun  juratorum  affifse  captse  coram  pracfatis  jufticiariis  itine-  r*  ■'^>*  ^ 
nntibus  quod  prai^  Henricus  tiaiusfuit  per  undecim  dies  f  pofl  ulti-^  t  ^^*'  357* 
mum  tempus  legitimum  mulieribus  pariendi  conftitutum,  ita  quod  pracd*  ^mpoehT' 
Henricus  dici  non  debet  filius  praed'  Robertifecundum  legem  &  that  cafe 
confuetudinem  Angliae  ufitata,  imo  dici  debet  fecundi  viri  praed*  fppointod  by 
Beatricis  fi  forte  fc  nupferit  alicui  infra  undecim  dies  poft  mortem  \^  ftrthttk 
primi  mariti  fui|  ut  fi  extra  matrimonium  baltardus ,  isf  quia  per  9  month«^ 

R  3  verediftum  ^  ^^^^ 
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weeks;  bot  verediftum  juratonim  invenitur  quod prad^  Robertus  non  hahmia> 
^ptttU  be-  ^^JT^^  ^^  pTitdiBam  Beatrkem  per  unum  nunfem  ante  mortem  Jwxm^ 
fore  that  per  quod  magis  pracfumitur  contra  praedifbuni  Henricuni)  &  plane 
time.  invenitur  in  recordo,  quod  pnediflus  Johannes  ftetit  in  feifina  ut 

frater  &  hasres  praed'  Roberti  per  unum  annum  &  amplius,  &  per 
voluntatem,  &  aflenfum  praed'  Radulphi  capitalis  domini,  &c.  con- 
fideratum  eft  quod  pi^d'  Johannes  recuperet  feifinam  fuam  de 
praed*  tenementis  per  vifum  juratorum,  &  pned'  Radulphus  k 
raid    Henricus  in  mifericordia.     Vide  8  Ed.  2.  quod  vide  Rotido  Par- 
Itamenti  6  Ed.  3.  Membrana  4.  Nota,  lihtjurj  found  tbebu/bad 
languijbed  of  a  fever  long  before  his  death,] 
As  to  this         [4.  Britton,  fol.  166.  the  manner  is  (hewn  how  2l  jurj^nuh 
matter,  fee    f^en  (hall  be  impanelled  by  the  fherify  after  the  death  of  the  b^bandf 
infpicicado.    ''/^^  ^^^  complaint  of  the  next  heir,  and  the  feme  Jhall  be  wweihf 
themy  and  after  fball  be  put  in  one  of  the  kin^s  cqjlles  to  be  kept 
from  company;  and  if  flie  hath  not  a  chUd  within  40  weeki 
after  the  death  of  her  hufband,  or  if  (he  be  not  found  enfant, 
let  her  be  punifiied  by  fine  and  imprifonment;  and  the  loitisof 
the  fcCi  as  foon  as  may  be  without  delay,  may  take  the  homage 
of  the  heirs ;  and  if  ihe  hath  a  child  within  the  40  weeb,  then 
let  this  infant  be  received  to  the  inheritance,  if  another  heir  can- 
not aver  this  child  to  be  another's  than  her  huiband's,  or,  &c. 
Vide  this.] 
Wherra  [5.  If  a  man  hath  a  wife  and  dies,  and  after  within  a  ihort 

roan  dies,      ii\xcit  the  woman  marries  again^  and  within  9  months  hath  a  cbiiii 
Jme^eH-'  fi  ^^^^  ^^^  infant  may  he  the  child  of  the  firfi  or  fecond  hujbandi  in  1 
/wjxrwitha    this  cafe,  if  it  cannot  be  known  by  circumftances,  the  inftoA  =j 
ion,  and  ««-         ^/^  ^^  fij.ft  ^^  fecond  hufband  for  *//  father.     Co.  Litt. «.  J 

Mbcr  man  ^  J  e  a^u 

marries  ber,  and  after  the  Ton  is  born,  he  fliall  be  adjudged  fon  of  the  firft  baron,  and  not  of  ne  K- 
cond  baron;  per  Thorp,  quod  Wilby  concept;  but  faid,  that  he  heard  Bere  J.  fay,  that  the  iofaaC 
snay  cbufe  which  of  them  he  would  take  for  his  father,  which  is  not  law  as  it  feems.  Br*  Baftadj> 
pU  18.  cites  21  £•  3*  39.  ,'  The  reafon  is,  that  in  hoc  cafu  filiatio  Qon  poteft  probari,'  sod  Ujh 

that  fo  the  book  [21  E.  3.  39.]  is  to  be  intended ;  aAd  fays,  that  for  avoiding  fuch  quefKoa,  and  otha 
inconveniencies,  the  law  before  the  conqoeft  was^  Ik  omnls  vidua  fine  marito  daodecim  menfib«is>  ft  1 
naritaverit,  perdat  dotem. 


B^ot^'and    (^'  ^)     ^^^  ^^^^  ^  A^  '^  ^^  ^  Baftard,  [thougfc 
Feme  (A)  bofn  ill  Mamagc,  and  in  refpedl  thereof.] 


fBr.Baf-  nage  IS  void.  38  Aff.  ±24.  adjudged.! 

tardy, pl.43»                                                                     j      o       j  ..  .    i_£^ 

cites  i«  E.  4-  a8.  S.  C.  &  S.  P.  acconlingly  by  Littleton.  Thii  ntbeW 

pi.  24.  there  being  another  pi.  24.  which  is  not  S.  P. See  dt.  Baroa  and  Feme  (A)  pi-  *•  ».  r. 

«kd  the  notes  there* 

Br.Baftardy,       [2.  If  a  man  marries  his  coufin  within  the  degrees^  the  ^^}^ 
pi.  ^.^  cites   ^g^^  ^^^  J3  „Q  baftard,  till  a  divorce  comes  5  for  the  mMtt^ 

78.  s'  p.—  is  not  void,     1 8  H.  6. 34,  b.! 

Sec  (H)  ^ 

infra,  S.  P«  r*.    & 

13'  ^ 


•  ^*  &'i(  is  If  the  brodier  mames  his-fifitr.     it  H.  6*  32.  *  20  *  Br.  B*^ 

Ed    Q     ^I    hi  ^  J^    tardy,pl.a3. 

f^'3*3»-°'J  cites  S.C. 

[4.  &  if  a  man  marries  Air  coufin  nvilhtn  the  degrees  of  J^iritual  Br.BaiJardy» 
tfffinityy  the  iflue  is  no  baftard  till  a  divorce.     39  £d.  3.  31.]  pi.23.cjtu 

$jR  Baron  and  Feme  (A)  pU  3.  S*  C.  ■  .  » After -the  ftat.  32  H.  8.  cap.  38*  the  hulband  cannot  be 
Wraid  to  bie  his  wife,  or  the  wife  her  hulband,  nor  the  heir  of  them  to  be  baftarded,  by  reafon  that 
ftc  hqftMid  before  marriage  had  been  gddfather^  either  at  baptifm  or  confirmation,  to  the  coufin  0/  his 
lEift;  or  that  ihe  had  been  godmother  before  the  marriage  to  the  coufin  of  ber  huibaod  ;  for  the  di» 
forces  canfa  compaternitads  U  commaterniutis  (wfiich  in  the  aA  of  i  A;  2  P.  &  M.  is  called  cognatio 
ffiritualis)  axe  by  this  a^  taken  away,     a  Inft.  6^4. 

C216] 

[5.  If  a  man  bath  tffite  by  A,  and  after  intermarries  with  her^  yet  t  Br.  Baf- 
this  iffueis  abaftard  by  our  law.     t  47  Ed.  3.  14.  b.  ^  ri  H.  4.  ^Si^' /*'/• 
84.  18  Ed.  4.30.  39  E.  3.  31.  b.  33  AfT.  24.]    '  ^  3.  J4V 

t  Br.  Baf. 
tardy,  pi.  la.  cites  S.  9.«^-Fitzb.  Bailardy,  pi*  6.  cites  S.  C* 

[6.  And  ^  he  is  a  baftard  by  the  common  law  of  Scotland. 
Skene  Regiam  Majeftatemt  lib.  a.  cap^  5.  verf.  2,3.] 

[7.  An  ideot  a  nativitate  tnay  confent  to  a  marriage^  and  his  iflue 
(hall  be  legitimate.  Trin.  3  Jac.  B.  R.  between  Stile  and 
Wejt  adjudged,  upon  a  fpecial  verdict^  pur  un  petit  queftibn.]  ^ 

[8.  If  the  hii/hand  he  gelt  y  fo  that  it  is  apparent  that  he  cannot  CTa*^ 
by  any  poi&biHty  beget  a  child,  if  his  wife  hath  iflue  feveral  years  \^\\^  \ 
after,  diis  will  be  a  baftard,  though  it  was  begot  within  mar- 
riage, becaufe  it  is  apparent  that  it  cannot  be  legitimate.  Hill. 
14  Jac.  in  camera  fteilata,  between  Done  and  Edgerton  plain- 
tiffs, and  two  HiNTONS  and  Starkt  defendants,  fo  held  by  the 
chancellor  ^nd  Mountacute,  but  Hobart  e  contra.] 

9.  A  male  of  7  years  old  is  married  to  a  female  of  14 ;  (he  be-  Becanfc  n» 
fore  the  male  is  13  has  iflTue,  this  iflue  is  a  baftard.     Jenk.  95.  pi.  ^^1[|,"j^ 

84.  cites  I  H»  (J.  3.  infant  under 

that  age  can 
beget  a  child,     j  H.  6.  3.  b.  pi.  8.— ——Br.  Baftardy,  pi.  16.  cites 5.  C.  Noy  14a.  citef 

S*  C.  ^»  If  the  malt  is  13,  and  thg  female  ia.    Jenk.  289.  in  pi.  a6. 


(B)    Who  fhall  be  faid  a  Baftard,  and  who  a  Mulier. 

[!•  D  Y  the  law  of  the  land,  a  man  can  not  be  a  bajtard  who  is  •  Fltxh. 
"  bom  after  ejj^ufalsy  unlefs  it  be  by  fpecial  matter.     *  40  Ed.  ^\^J^^'  Pf- 

3-  16.  b.   t  21  Ed.  3.  39.    t  39  E.  3.   31.     II  31  AflT.    pi.  10.    2  E.    V^afinagg 

3-  ^9*  b.  per  Herle  and  Tond.l  h  ^'  ^• 

^j  ^ainftJ.P. 

*■  •maai  tf  the  feifin  of  ff^alter,  who  i'ud  vo'itboat  iffue,  hy  wbub  the  landrefortei  to  Ralph  ax  uncU 
^d  h»  ^  the  part  of  b'u  father y  and  from  Italpb  defcended  to  Laturence  as  to  fin  and  heir,  and  from 
j^nmnce  to  the  demandant  as  fin  and  heir  5  per  Mooibniy,  this  $.alpb  took  to  feme  Margery,  and  bad 
p"  Roger  eigne,  and  Lawrence,  father  of  the  demandant,  j>uifne,  wd  Ji'^ger  bad  iJUe  the  tenant,  and  fo 
u  the  tenant. ifToe  of  the  eider  brother,  «nd  the  demandant  iiTue  of  the  younger;  judgment  fi  a^io  j 
Je  demandant  faid,  that  Roger,  father  of  the  tenant,  was  not  fin  (f  Ralph,  but  fin  of  one  J,  D,  and 
panic  he  did  not  deny  the  efpoufals^  and  th^t  Rogff  was  within  tlie  eipoufalt  by  Margery,  therefore 
7|^^ne«l  averment  was  refofed  j  but  per  Wilby,  he  might  have  faid  that  Roger  was  the  fin  of  John, 
fj"  *•»-•  out  of  the  efpoufah,  &c.  by  which  the  demandant  was  awarded  to  anfwer  further  by  whom  tlie 
*f  *?  ^'^  demandant  faid,  that  Ralph  the  grandfather  bad  ijfue  Lawrence,  abfque  hoc  that  be  bad 
r"  ifri  ^e^tr  born  and  begotten  by  this  fame  Ralph  during  the  efp^mfals  between  him  and  Margery  ; 


prift;  «na  the  tfber  fsidf  th^t  MM  the  grMBifrthtr  tmk  i$  fim  Mtugttf^  sad  Jmntf  iMk  ^jf^k 
Jtoger  VMS  horn  sad  hegtttiM  of  the  fsmi  Margery y  and  fo  was  tbit  fame  Roger  the  foa  eaKUfh  ;  ^ ; 
and  the  other  e  coDtra,  and  io  fee  that  fpccial  baftardy  (hall  be  tried  per  pais,  and  not  by  certificate  of 
the  ordinary.     Br.  Baftardy,  pi.  i8.  cites  %i  E.  3.  39^  t  ^'*  Baftardy,  pLi7. 

cites  S.  C.  but  notezadly  S.  P.  |  Br.  Baftardy,  pi.  37.  cites  39  AflT.  to.  S.  P. 

and  Roll  here  leems  to  be  mitpriflted.  rit»h«  BiAardy,  pl«  18.  dtes  S.  C. 

•  Br,  Baf-  [2.  If  a  woman.bc  grofsly  enfeint  hj  A.  and^ftcr  A.  marries  her^ 
tardy,  pi.  5.  ^n^  ^^  j^  |j  ^n  during  the  marriage^  this  is  a  muliery  and  not 
F^h  BaT  a  baftard.     ♦  44  Ed-  3-  ^^.b.  45  Ed.  3.  28.] 

tardy,  pi.  lo.  cites  S.  C. 

t  Br.  Baf.  ^j.  &  if  a  woman  be  grofsly  enfeint  hj  <m$  math  ^d  after  tm* 
citM  s!^c.  ^*^  marries  her^  and  after  the  ijfue  is  borrij  this  is  a  xnulier,  be» 
Fitsh.  Bar.  caufe  it  *  is  bom  during  the  marriage,  and  no  iiTue  can  be  takeQ 
^^y*y^'J*  by  whom  fhe  was  enfeint,  becaufe  that  cannot  be  known.  + 1 H. 
X  Br.  Bafl  ^*  3*  contra  X  44  Ed.  3.  12.  b.  45  Ed.  3.  28.  contira  18  H.  6. 31* 
tardy,  pi.  5.  b.  fo  although  the  iflue  be  bom  within  three  days  after  the  mar^ 

rt^'BrfT '^^  *8  Ed.  4.  30 

tardy,  pi.  12.  cites  S.  C.  In  fi>ch  cafe  by  the  eommOB  law  fach  i0iie  is  a  nroller,  aad  ty  tfe 

fpiritual  law  a  baftard.    Br.  Baftardy,  pL  43.  cites  18  E.  4.  sS. 

*[2I7] 

%  Br.  Baf-  [^,  jf  ^  fcine  covert  hath  ifue  in  adultery^  yet  if  her  hu/tandht 
cites^S.  c!'  ^^'^  '^  heget  children,  and  is  within  the  four  feasy  this  is  no  baftard. 
jnamfethe  Hill.  i4jac.  in  camera  ftellata,  between  Done  and  Edgertok 
tenant  faid,  plaintifis,  and  two  HiNTONs  AND  Starkt  defendants,  agreed  by 
icifc/infe,  the  judges  and  chancellor.     J  39  Ed.  3.  14.] 

and  took  to  feme  K.  of  whom  he  begot  the  tenant,  a  fon,  and  the  plaintiiF,  a  female,  and  died,  wd 
die  plaint!  flF  claiming  as  heir  entered,  and  the  defendant  oufted  her.  The  phdntiff  repUed,  that  the  te- 
nant -was  baftard.  The  defendant  rejoined  that  he  was  malier.  Whereupoo  the  bifliop  was  wrote  tfty 
who  certified  baftard,  and  the  manner  how,  vis.  that  T.  took  to  feme  K.  who  doped,  and  lived  ifl 
adoltery  with  F.  S.  who  begot  of  her  the  tenant,  and  fo  baftard.  Thereupon  the  tenant  ceoplaiaed 
to  the  parliament,  becaufe  the  certificate  was  contra  legem  terrae,  and  fo  it  feems,  for  that  it  is  Mt 
certified  whether  the  baron  was  infra  quatuor  maria  or  not.  But  afoerwards  jadgment  was  ^ven  for 
the  plaintiff  according  to  the  certificate ;  and  fo  fee  that  the  jufticcs  have  no  regard  to  the  maoDcr  or 
caofa  of  the  certificate,  but  only  to  the  effefi  thereof,  which  was,  that  the  tenant  was  a  baftard  \  ^od 
»ott.  Fitah.  Baftardy,  pi.  8.  S.  C.  fays,  that  by  his  being  adjudged  a  baftard  by  the  law  of  bely 

church,  the  juftices  took  the  affife  in  right  of  damages,  and  awarded  that  the  plaintiff  recover  feifio  aad 
damages ;  quod  nota.  By  the  common  law,  if  the  hulband  be  within  the  four  feas,  ▼)«•  witbia 

the  jurifdidton  of  the  king  of  England,  and  the  wife  has  ifTue,  no  proof  is  to  be  admitted  |o  profe  the 
child  a  baftard  ;  for  in  that  cafe  filiatio  non  poteft  probari  unleis  the  huft>and  had  an  apparent  impow- 
bility  of  procreation.    Co.  Litt.  244.  a. 

♦  Br.  Baf.         [j.  If  a  wifc  ekpes,  and  lives  in  adultery  with  another,  and  dur- 

dtefsfc*—  *"8  ^^^>  ^'^  '"^  ^^  "*  adultery,  yet  this  is  a  mulier  by  our  law. 
Fitah.  Bif-  *  I  H.  6.  3.  f  43  E.  3.  18.  b.  20.  18  E.  4.  30.  HiU.  14  JaCr  in 
tardy,  pi.  i.  camera  ftellata,  agreed  per  curiam,  in  the  cafe  of  Edgertoji  be* 
4^Br^Bar"  ^^"^^  ^^'^^^'   X  39  ^-  3'  M-    II  3^  Aff.  14.  contra  40  E.  y  16.  k 


X9«  b.  20.]  S.  P.  by  Kirton  contra,  but  by  Belk.  according  to  Roll,  if  thehuiband  be  within  tlM 
feas,  and  can  come  to  her,  quod  non  fuit  negatum  3  ideo  quzre  in  cafe  the  baron  was^imprifo"^  ^  ^ 
time.  J  See  pi.  4.  and  the  notes.  ||  Br.  Baftardy,  pi.  35»  c'»***  \~\ 

that  he  was  certified  a  baftard,  and  therefore  the  fpecial  matter  indorfcd  on  the  writ,  via.  that  ^*."'f* 
7  years  from  her  hulband,  in  which  time  the  child  was  b^otten  and  was  not  regarded.  4  ^*™^ 

Baftardy,  pi.  j6.  cites  S.  C* 


'3 


\6.^ 


-  ^  &^i£  a  feme  covert  goes  into  mmiher  county^  and  tales  huf-  Br.  Baf. 
Itmi^  and  hath  ijjja  by  him,  the  frfl  hujband  being  within  the  feas,  ^^'J^'J* 
the  iSut  is  ak  muliet.     7  H.  4.  9.  b.]  !! Fitzh* 

Baftardy^pU 

4.  cites  S.  C. — One  that  is  bora  of  a  man's  wife  while  the  bujhand  at  and  from  the  time  of  the 

begetting  to  the  btrth  is  extra  quatuor  mariay  is  a  baftard  within  i8  £1.  3.  which  is  a  remedial  law  ;  per 
Holt,    z  SaUc.  484.  pL  38.  Mich.  So  W.  3.  B.  R.    The  King  v.  Albertfon..  S.  P.  but  if 

be-  were  here  at  all  daring  the  time  of  the  wife's  going  with  child,  it  is  legitimate,  and  no  baftard* 
t  Salk.  t2a.  pi.  5.  Mich.  3  Ann.  B.  R.     The  Queen  y.  Morrey. 

[7.  But  otherwi/e  it  i$  if  the  baron  be  over  tie  feas*     7  H.  4*  Br.  Baf. 

obi  tardy,  pi.  8. 

y*  *'•  J  cites  S.  C. 

Fitah.  Baftardyy  pl«  4.  cites  S.  C* 

[8-  If  the  feme  hath  iflue,  the  baron  being  over  the  feas  for  7  Br.  Baf- 
jears  b^ore^the  birth,  the  iffue  is  a  baftard  by  our  law.     19  H.  6.  ^f/^"^ 

17*  b-J  ^  S.  p.  ad. 

initted. 

(pb  [&]  if  a  feme  covert  hath  iflue,  the  baron  being  over  the  [  2i3  } 
feas  6  years  before  the  birth,  this  is  a  baftard  by  our  law.     1 8  H. 

6.  34-J 

£10*  So  if  the  feme  hath  ifliie,  the  baron  being  over  the  feas  3 
years  before  the  birth,  and  three  years  after  the  birtb,  the  iflue  is  a 
baftard.     18H.  6.  32.b.] 

[l  I.  If  a  man  hath  been  fo  long  over  the  fea^  before  the  birth  ef 
the  rflue  which  his  wife  hath  in  his  abfence,  that  the  ijfue  cannot  be 
Ustffue^  this  is  a  baftard.  Hill.  14  Jac.  camera  ftellata,  between 
Done  and  Edgerton  plaintifiis,  and  two  Hintons  and  Starkt 
defendants,  refolved  by  the  judges  and  chancellor.] 

ii2.  Contra  13  Ed.  2.  Baftardy  25.  where  it  was  found  the  }f^«^ 
er  was  in  Ireland  when  the  /on  was  begotten^  yet  the  plaintifi^  was  jl?, ^' 
wmfuitj  which  is,  that  he  is  no  baftard.]  and  fame  \m 

during  this  time  has  iflue,  it  is  a  badard  ;  but  it  feems  otherwlft  now  for  Scotland,  both  being  under 
one  king,  and  make  but  one  continent  of  land  ;  abfeoce  beyond  fea  ukes'  away  all  intendment,  that 
baron  prirately  and  fecretly  may  be  with  hit  wife  aa  he  may  if  he  be  in  England,  though  bis  wife  had 
difed  add  lived  with  the  adulterer.     Jenk.  lo.  pi.  18. 

[13.  If  a  woman  hath  iflue,  her  hujband  being  within  the  age  of  n  -^-"^ 
14,  the  ifliic  is  a  baftard.     i  H.  6.  3.  b.]  ^°^-  3J9«^ 

For  an  infant  at  fuch  age  cannot  have  ifToe.    Br.  Baftardy,  pi.  16.  cites  $•  C* 

[14.  If  a  woman  hath  ifliie,  her  hujband  being  but  of  the  age  of 
3  years y  the  iflTue  is  a  baftard.  18  H.  6.  31.  becaufe  it  appears  he 
cannot  have  iflue  at  this  aee.  So  if  ftie  hath  iflue,  the  huft>and 
being  but  6  years  ofage^  at  the  birth.     1 8  H.  6.  34.] 

[15.  &  if  flie  hath  iflue,  the  hufl>and  being  but  7  years  of  age  Br.Baftardy, 
at  the  birth,  this  iflue  is  a  baftard*     j8  Afl;  24.  per  Tanke.]  |*-  3^-  «««• 

[16.  &  if  (he  hath  iflue,  the  baron  being  only  of  the  age  of  Br.Baftardy;» 
eight  years  at  the  birth  \  for  it  cannot  be  intended  by  law  that  it  Pi*  3^*  ^^^ 
was  begot  by  the  baron.    38  AIL  24.  per  Tanke.  •  29  Afl".  54.  •'^/.'J^ 

>djudgcd.]  '  Urdy'pl-ji. 

cites  S.  C.«— »$•  P.  accotdiiigly,  «nd  ib  if  be  b$  tiader  t^e  age  of  procreation.    Co.  Litt.  144.  a. 

£17.  So 


ai8  l^ftRdl* 

Br  Baftardy,  ^j^.  &'  it  is  if  the  baroo  be  but  rf  the  agt  tf  o  jwar/  M  the  tine 
s.  ^f'buT  of  the  birth  of  the  iffue.     29  Aff.  54.  Qusere.] 

S.  p.  exa^lj  does  not  appear.  But  Br.  ibid.  pi.  36.  cites  2S  AfT.  24..  Uiat  if  infant  at  7  or  8 

years  be  married^  and  has  a  child  within  one  or  tivo  years,  this  iflue  is  a  baftard.  Quod  noa 
negatur* 

S«'«ft^  [18.  P.  10  Ed.  I.  B.  Rot.  23.  Foxcroft's  case.  One  R. 
Seteoant  '  tcing  infirm^  and  in  his  btd  was  marritd  to  A.  a  woman,  by  the 
Aid  that  he  biihop  of  London,  privatefy,  in  no  church  nor  chapel,  nor  with 
^  ^  the  celebration  of  any  mafs,  the  faid  A.  being  then  big  by  the  find 
tcverfion  re-  ^*  ^^  within  1 2  weeks  after  the  marriage  the  faid  A*  was  deR' 
prdantto  vend  of  a  foHy  and  adjudged  abaftard  \  and  fo  the  land  efcbeatedto 
^*  ^} . .      the  lord  by  the  death  of  R,  without  heir.] 

^r;iyed  aid  '  -* 

«f  hiniy  and  the  other  faid  that  the  mother  of  Ji*  «pw  i^^f'fy  tnfeint  of  A*  hj  H*  taid  Jo  enfehrt  H»ft^ 
ther  of  A*  in  hh  malady  efpovfed  her^  and  Sed  the  i$tb  day  after,  and  (6  A.  a  baftard,  and  the  atb^ 
faid,  that  Jbe  was  enfant  hy  H^.  and  not  hy  H»  and  fo  at  iffue  j  quod  mirum  1  that  this  ifluc  was  fuf- 
iered.    Br.  Baftardy,  pi.  5.  cites  44  £•  3.  lo. 

Br.Verdia,  19,  In  aflifc  at  Warwick,  19  H.  7*  it  was  found  byyeidid, 
^.  £2.  cites  ^^  ^^  father  of  the  tenant  had  taken  the  order  of  deaam^  and 
after  married  a  feme  and  bad  iffue  ;  the  tenant  who  entered,  and 
[219]  another  collateral  heir  entered  upon  him,  and  they  were  id- 
joumed  for  difficulty;  and  it  was  debated  in  the  exchequer 
chamber,  whether  the  tenant  fhould  be  a  baftard ;  and  it  was  ad* 
judged  by  advice  that  he  fhould  not  be  a  bqflard.  Quod  nota.  And 
Frowyke  Ch.  J.  faid,  that  he  was  a  counfel  in  tRis  matter,  and 
that  it  was  adjudged  ut  fupra,  quod  Vavifor  conceffit.  Bn  Baf- 
tardy,  pL  25.. cites  21  H.  7.  39. 

20.  Arid  Frowike  faid,  that  if  ^priefl  takes  feme  and  has  tjffue^ 
and  dies,  his  iflue  fliall  inherit ;  for  the  efpouials  are  not  void,  but 
Toidable.     Ibid. 

21.  If  a  man  tales  a  nun  to  wifcj  thefe  efpoufals  arc  yoU  ;  per 
Vavifor.     Quod  nota  bene,  for  none  denied  it.     Ibid« 


(C)     Who  fliall  be  faid  a  Baftard,  who  not.     JVbaL 

[How  confidered  in  Law,] 

Sr.Baftarij,  [i.    A  Baftard  is  nulRus  fil'uuy  neither  of  father  mr  mother,    41 
?»•»«•  ";*•        -f^  Ed. 3.  19.] 

S.  P.  by  Straunge  J  for  a  biftard  is  filius  populi,  and  has  no  father  certain.  ■  ■       $.  P.  for  qui  9  daav< 
aato  coitu  nafcuntor  inter  liberos  non  computcQtur.    Co.  Lite.  3*  b.  &  yS.  a. 


(D)     Baftard  by  our  Law,  and  M  ulier  by  the  Civil 

Law. 

•  Br,Baf,     [i.  |F  -^.  hath  iffue  by  B,  a^nd  after  they  intermdnjy  yet  the  iffuc 
SJe^i's!' cf '  J*  *  ^*^*r^  ^7  ^^^  1*^-    *  47  ^-  3'  '4-  b.  t  U  H.  4.  84. 


bttt^  moKer  hr  the  cwU  law.     1 1  H.  4.  84.  BnQon,  lib;  5.  fol.  >»*  «•  p- 

-      *  ooei  not 

410,  41 7.  J  clearly  ap-, 

pear*  f  Br.  Baftardy,  ^1.  i%*  cites  S«  €•  and  S.  P»  admitted. 

[2.  If  the  parents  are  divorced^  caufa  confanguinitatis^  they  not  Br.Baftardy, 
hmnng  iieiice  thereof  at  the  marriagej  the  children,  had  before,  are  \^  £^4,^18! 
baftards  by  our  law,  and  muliers  by  the  civil  law.     18  £.  4.  [but  it 

a.  b.  pi.  30.  a.  pi.  28.]  S.  p.  and  feeins  to  intend  S.  C.  of  Roll  here,  which  feemt  mifprinced.      . 
S.C  cited  Roll.  Rep.  iia.  Trin.  13  Jac.  B.  R. 

[3.  If  a  man  hath  tjfue  by  a  nvomarij  and  after  marries  the  fame  By  thefta- 
vfoman,  the  iffue  by  our  law  is  a  baftard,  and  by  the  fpiritual  law  a  ^i^  ao^ST 
mulier.     18  £«  4.  30.3     .  3.  cap.  9.  it 

it  eoadedy 
But  a  child  bom  before  mania^  is  a  baftard,  albeit  the  comnoon  order  of  the  cburc}i  be  other- 
wife. 

[4.  Sueb  tffue  is  a  hafard  by  our  law,  yet  he  fliall  be  called  the  See  tit. 
fwi  of  Aem  in  our  law ;  for  a  remainder  limited  to  him  by  fuch  name  pj^'JJfs;  C. 

isgood*     41  E.^.  19.   Co.  6.65.]  and  the* 

,  notes  theiCy 

and  ibid.  pi.  Sj  9.  iXy  i^  i|« 


(E)     Baftard  l?y  the  Spiritual  Law^  and  Mulier  by    C  220  ] 

our  Law, 

% 

[l.  TF  a  man  marries  a  ^voman  grofsly  Hg  by  another j  and  within  *  Br.  Baf« 
^  three  days  after  Jbe  is  delivered,  in  our  law  the  ifTue  is  a  ^*^y»  P*-  4- 
mulicr,  and  by  the  fpiritual  Jaw  a  baftard.     •  i8  E.  4. 30.  J  i  H.  tuL^isL 

6,  3.J  4.  28.  but 

is  mifprint- 
cd,  and  (hoQld  be  19.  b.  30.  pi.  a8.  }  Br.  Baftardy,  pi.  26.  cites  S.  C.  but  S.  P.  «■ 

tD  the  three  days  does  not  appear  there ;  bnt  by  Strange,  if  an  inftnt  be  born  within  5  or  6  months,  or 
|efs,aAer  the  efpoufals,  it  is  a  baftard.— Fiuh.  Baftardy,  pi.  i.  cites  S.  C.  fays,  it  cannot  be  a  baftard^ 
if  it  be  bora  within  the  efpoufab. 

[Zf  Sq  II  43  E.  3.  20.  gives  a  limitation,  fcilicet,  that  it  (hall  be  J  Br.  Baf- 
a  mulier,  if  the  baron  be  within  the  4  feas,  fo  that  he  may  come  to  ^^'J^*^ 
nis  wife«    }  VPi^tra  11  H.  4.  14.  b.  J  &  s.  p.  by 

Belk.  Quod 
BOB  fpit  negatnm;  but  Brooke  fays,  ideo  qnzre  if  the  baron  was  imprifoned  at  the  time. 
S  Fitih.  Baftardy,  pi.  5.  cites  S.  C.  Se  S.  P.  by  Huls.  that  it  is  a  baftard  if  born  and  begotten  ia 
adoltery,  though  the  hulband  is  within  the  4  feas.  ' 

[3.  If  zwomznelcpe,  and  hath  iffue  in  adultery,  the  ifliie  is  a  mu«  VSee(fi) 

Kcr  in  our  law,  and  by  th^  fpiritual  law  a  baftard,     18  E.  4.  30.  s.^**^^^^' 

!|  43  E.  3.  19,  b,  20,j  the  lio^ 

there.      ■   ■ 
7  Rep.  (44)  43.  a.  Mich*  5  Jac.  S.  P.  obiter. 

54.  But^o  E.  3«  16.  is,  thlt  if  a  feme  continues  in  adultery,  and 
I  ifiUe,  this  13  a  baftard  in  our  law.] 


^^'^'      t;«  A«/by  the  law  of  the  land  a  man  cannot  it  a  baftard  thst  U 
•ttet  src?*  ^^^  ^fi^  marrtagty  unlefi  by  fpedal  matter*     40  E.  3.  i6#  b.J 


(F)     Baftard  hy  both  [Laws.^ 


C 


I.   A  Man  who  hath  a  wife  takes  another  wife^  and  .hath  ifftte  hy 
*^  bery  this  iflue  is  a  baftard  by  both  laws ;  for  the  fecond 


•  Br.  Baf. 

ttrdy,  pi. 
43-  S.  P. 

porLittieton,  marriage  is  void.    •  18  E.  4.  30.  b.  Co,  7.  Kenn.  44.  J  18H. 

cites  18  E.     /:     o>t  1 

4.28.  but  it   ^'   3^ -J 

ikould  be  here  as  in  Roll^  vis.  18  £•  4,  3GU  bat  in  the  Year-book  it  is  pi.  28.  whicli  maj  be  die 

occafion  of  the  jniipriAtijijj.  \  Fitzh.  Replicauaiiy  pi.  8.  cites  S.  C. 


t  2ai  3  (G)     What  Divorce  baftardlzes  the  Iflue. 

Kefehed  ^  [i.   ji  DiTorce  caufa  prMeontraSw  baftardizes  the  iflue,    47  £.  ^ 

'the  two  ^  "  ~ 


bl^ed  W  [l.  y#  TivroTCt  caufa  prseontraEtus 
Z%      ^  pi-  78.  18  H.  6.  34.] 


Joftices, 

Ch.  Baron,  Williams,  and  Altham,  on  a  reference  out  of  the  court  of  wards,  tjiat  a  divorce  being  hj 
-feitence  in  the  fpiritual  court  between  Kenne  and  bis  wife,  caufa  praecontrad^us,  or  other  caufe,  the 
parties  being  dead  between  whom  it  was,  the  court  of  wards  cannot  now  examine  it  to  prove  another 
hdr  againit  that  fcncence.  Cro.  J.  i86.  pi.  6.  Mich.  5  Jac.  B.  R.  Robinfon  v.  Stallage.  7  Rep. 
(42)  41.  b.  Kenne*scafe,  S.  C.  Jenk.  280.  pi.  26.  S.  C. 

Such  divorce  baftardiaes  the  ilTue,  becauie  it  diflolves  the  manriaee  a  vinculo  outriflionijy  and  fi>  U  it 
tf  all  other  fuch  divorces,  as  divorce  ciufa  metus,  caufa  impotentias,  tea  frigiditatiay  cai^  affinitadsy 
caufa  confanguinitatis,  &c.  becaufe  they  were  not  juftae  nuptiae ;  but  divorces  a  menia  et  thoro,  as  canfii 
adulterii,  diflblves  not  the  marriage  a  vinculo  matrimonii  j  becaufe  it  is  fubfequent  to  the  marriage.  Co* 
Utt.  235.  a.  Cro.  C.  462.  Arg.  cites  47  £•  3.  fol.  ultimo,  where  ^  5  cauies  above  an 

mentioned;  and  ibid.  463.  cites  Co.  Litt.  235.  mentioning  the  fame  divorces  to  be  a  vinculo  matrimdnU^ 
'and  which  are  all  pitceding  the  marriage ;  but  Chat  where  the  difiblution  is  only  a  menfa  et  tlmroy  at 
caufa  adulteriif  the  coverture  continues  between  them*--  ■  A  child  begotten  after  divrct  a  mtnja  et 
thoro,  ihall  be  taken  to  be  a  baftard ;  otherwife  after  voluntary  Jtparotion,  unlefs  found  that  the  hn^nd 
liad  «o  aec^tn  x  Salk.  123.  St.  Geotge*s  v.  S.  Margaret^  Pariih,  Wefhninfier.— And  ibid,  iays,  dui 
ib  was  the  opinion  of  Hale  Ch.  J.  in  the  cafe  of  Dickens  v.  Collins. 

S.  P.  Br.  [2,  So  caufa  confangmnitatis%    47  E.  3.  pi.  78.  contra  29  E,  !• 

Sptio.  B»ft»niy  21.  curia.] 

cites  8  E.  4.  28.  See  pi.  i.  and  the  notes  there.  Where  a  marriage  has  been  had,  aa4 

the  parties  are  afterwards  divorced  for  conjanguinity^  or.affinity,  fuch  fentence  of  divorce  will  be  cuKiu» 
five  evidence  to  baftardise  the  children  born  in  wedlock  before  the  divorce }  per  Ld*  Chan.  8  Mod.  iSa* 
Tcin.  9  Geo.  in  cafe  of  Hiliard  v.  Phaler* 

See  pi.  I.  [3.  So  caufa  affimtatis,     4^  E.  3.  pi.  78.] 

and  the 
notes  there. 

Adivovce  [4.  So  czuh  JrigiditatLf.     47  E.  3.  pi.  78.] 

caufa  ftigi-  , 

tf  tatis,  where  the  party  has  perpetnam  impotentlam  generauonis,  declares  the  marriage  to  bt  toidk 

z  Inft.  687. 

Hufband  and  wife  are  divorced  caufa  frigiditatis  in  the  hufhand;  the  huAand  marries  another  wvie^ 
and  has  iflue  by  her ;  the  hufhand  dies ;  this  iflue  is  legitimate.  The  faid  divorce  diflblves  vinculum 
matrimonii.  The  fec6od  marriage  might  be  diflbhred  in  the  life  of  the  parties,  but  not  after  the  death 
of  any  of  them ;  and  if  it  had  been  fo  diflblved  in  the  life  of  the  parties,  the  (aid  iflue  of  the  feoond 
mazriage  had  been  a  baftard}  fo  adjudged  and  aflirmed  in  error.  Jenk.  268,  269.  p).  84.  40  Ella. 
Bury*s  cafe.— —5  Rep.  98.  b.  S.  C.'«djudged  and  a^rmed  accordingly,  and  a  man  may  be  babilis 
et  inhabilis  divA^fis  temporibus,  and  therefore,  notwhhftanding  the  depoiitions  whereupon  fentence  was 
given  in  the  fpiritual  court,  by  which  a  natuial^aad  |^m^44  lobcciUt^  ad  generaadum  werf  dcpofed» 

cha 


> 


^  ilSw  wai  adjaidged  lawfiil.  And>  i85«  pi.  2ft  f.  ^%Sc  19  BIjc.  Moiris  ▼.  Webber,  S.  G» 

fays,  the  caie  was  argued  by  the  ferjeants,  but  little  to  the  purpofe  j  for  the  point  depended  on  the  caaoA 
law,  and  therefore  after  divers  aiigumests  the  court  thought  it  convenient  to  be  argued  by  dodors  of  tht 
driJ  lair,  to  be  chofim  by  each  party,  and  after  it  wis  argued  by  them,  gave  jadgmopt  according  to  the 
Ibiieiice  in  the  fplritoal  court.— Mo.  225.  pi.  366.  S.  C.  adjudged  for  the  plaintiff,  that  the 
liiies  mn  not  baftards,  befiauie  the  divorce  was  not  annulled  by  fenteace  declaratory  of  the  church  Ia 
the  lires  of  the  parties  ^  and  our  law  is  not  to  enquire  the  eaufe  of  the  divorce,  but  to  take  the  lenteaof 
lor  good  till  repealed  $  and  fiiys  the  fiune  caie  cams  in  queftion  again  in  ge&ment.  Hill.  40  Ells* 
ketwccA  Webber  and  Bury,  where  the  fpecial  matter  was  found,  and  upon  fevccal  arguments  adjudged 
agam  as  before*— a  Le.  169.  pi.  107.  S.  C.  Trin*  29  Elis.  C.  B.  adjudged  for  the  plaintiff  accord^ 
ii^|iy }  for  though  in  the  examinations  and  depofidons  taken  in  the  ecclefiaftical  court  no  matter  appear* 
•pon  which  ioch  peremptory  divorce  might  be  granted,  yet  it  might  be,  a*  the  court  faid  they  were 
mtttmfi  by  the  faid  do^n,  that  upon  the  examination  of  phyficiana  and  matrons,^  fufficient  mattes 
did  appear  to  the  fiud  eccleSaftical  judges,  (which  for  modefty  fake  ought  not  to  be  cntred  of  record) 
and  that  appears  within  the  fentence,  via.  habito  fermone  cum  matronis  et  medicis,  which  fpeech  not 
coOerei  of  record,  (cauia  qua  fupra)  might  be  the  caufe  that  induced  the  ecclefiaftical  judges  to  ^ve 
faitace  for  the  divorce,  though  the  matter  widiin  the  record  be  too  general  to  prove,  naturalem  frigi- 
£taiem  gBnerandi,  but  rather  maleficiBm;  and  fays,  that  upon  error  brought  41  Elis.  judgment  was 
tfBaMd.*.->Bii€  fee  D.  17S.  pi.  140.  Hill,  a  Elia.  SaIell's  case,  and  Bvav's  case,  cited 
there  as  about  a  year  after,  where  the  opinion  of  the  dolors  was,  that  diey  (hould  be  compelled  ta 
cohabit  as  man  and  wife,  becaufe  Cm^  ecdefia  decepu  fuit  in  priori  judicio',  and  therefore  *  great  fuit 
was  made  to  ftay  a  fine,  whereby  the  feme  ^ve  all  her  inheritance  to  her  fecund  hu/hand ;  but  after 
flaying  it  one*  term,  it  was  ingroflfed  by  coounand  of  the  juftices,  contra  mandatum  cuftodis  magni 
iyffi."  And  ibid.   Mar^.  cites  Hill.  37  Elis.  Stafpobo  v.  Mange y,  in' cafe  of  baftardy, 

mne  fied  £vorce  for  frigidity,  and  aftv  the  baron  married  another  feme,  by  whom  he  had  ifltie,  and 
adjudged  that  the  fecond  marriage  is  loid,  and  there  the  civilians  gave  a  rule,  that  ^i  aptus  eft  al 
vmm  aptus  eft  ad  aliam,  and  quando  potentia  reduciter  ad  adom,  debet  redire  ad  primas  nuptias.  £s 
fibro  Mr.  Tho.  Tempeft.  But  ibid.'  cites  Harriibn*s  reading.  Lent  163ft.  that  impotentia  et 

friglditsf  quoad  banc  is  caufe  fufficient  of  divorce  after  exploration  and  trial  for  3  years,  and  other  cere^ 
monies  injotned  by  the  canons,  and  that  the  fecond  marriage  of  both  is  good,  notwithftanding  the  par^f 
impoiBnt  have  children.  Roll*  Rep«  ftift.  Tria.  13  Jac.  B.  R«  cites  Berrie's  cafe. 

•  C  222  ] 

[5.  But  a  divorce  czvSsiprofeJlfi$nis  doe8  not  baftardize  the  ifliie.  See  tit.  Bai^ 
47  E.  3.  pi.  78.]  y^^f^,. 

[6.  A  divorce  for  caufe  oifpiritual  affinity  baftardizes  the  iflue.  pi.  9,  to, 
30  £•  3,  31*  b.  as  if  the  baron  hath  baptized  the  coufin  of  the  "•«n<f  ti» 

jr^-T  notes  there. 

^*°^^' J  ft  Inft.  687. 

7.  Aflife  by  J.  and  A.  his  feme  againft  H.  M.  who  faid  that  cites  s.  c. 
A.  fttcd  divorce  in  the  archbiflioprick  of  York,  bccaufc  flie  was  l^^^'^M, 
vnthin  the  age  ofconfent  at  the  time  of  the  efpoufals^  and  never  affented  ^^^amfl^mL 
to  them,  by  which  divorce  was  had  between  them,  and  fo  not  his  tutJiveiMru- 
feme :  mdemetit  of  the  writ ;  and  fo  fee  that  this  is  a  good  caufe  '**»  ****^ 

ri«"r»f-*»*  %    ^       •  T»  the  marriage 

ot  divorce.    Br.  Deraignment,  pL  o.  cites  39  •>^'  3*  32.  to  be  void; 

Acfe  marriages  are  faid  to  be  prohibited  by  Ood*8  Uw»  othcrwile  the  itat.  3ft  H,  8.  would  extead  t» 
ibca.    X  laft.  687. 


(H)  At  what  Time  the  Divorce  being  made,  it  flball 
baftardize  the  liTue.  [And  what  the  Ecclefiaftical 
Court  may  inquire  after  the  Death  of  the  Man  and 
Woman,  or  either  of  them.] 

|i.T  P  baron  and  feme,  cwtinue  haron  and  feme  for  all  their  lives,  f  Br.  Brf- 

*  the  iffue  cannot  be  a  baftard  by  a  divorce  after  their  deatby  for  ^^'s!*c^ 

the  divorce  in  the  fptritual  court  is  pro  peccatis,  which  cannot  be  where  in  * 

rftcr  their  death,  and  therefore  fuch  divorce  there  is  only  to  difin-  •ff^^  the 

hcrit  the  iffue,  which  they  cannot  do.    \  39  E.  3,  31.  b.  3  a.  for  ^^Jl^^f* 

^7  fttcb  means  every  one  might  be  difiaherited.    %  3 1  Aff.  pi.  10.3  in  the  pbOA. 

[a.  As 


tiff,  and  dw  fs.  As  di«  ifiii^  «annot  be  a  baftatd  after  the  d^adi  of  die  batOft 
XttdheVk-  ^'^^^  feme,  by  a  divorce  for  caufe  oi  fpirrtual  affinity^  for  the  caiifc 
r^<r  hw/tm/  aforefaicL     39  £•  3.  31*  b.  32.  31  AC  pL  io»} 

afemtf 

nohere  bt  btd  htfwt  it  bafnfud  one  A.  coufin  of  bisfeme^  and  therefore  after  the  death  of  the  one  of  tfaett 

•  divorce  was  iued,  and  jadgment  given.  And  per  Thorpe,  and  the  beft  optnion  cJearty,  tbh  Swtrn 
u  only  fro  feceatiif  ttfidjhall  not  haftarJiTU  tbt  heir  by  it ;  for  foch  divorce  cannot  deftsoy  the  dpovlals^ 
becaufe  they  were  determined  before..-»-*Br.  Deraignmcnty  pl»  5*  cites  S.  C.  Brooke  makes  a  ^oki* 
if  it  be  caufe  of  divorce.  And  Brooke  fays,  it  feems  that  if  tfptujah  are  had,  which  are  drftafibk 
bat  not  void  J  they  may  be  avoided  by  a  divorce  j  and  if  not,  then  the  heir  !a  inherkable.  Br.  Baftardyy 
\A.  23.  cites  39  B.  3.  3». 

X  Br.  Baftardy,  pi.  37.  cites  39  AdC.  lo.  S.  P.  by  Thorpe.  Fitah.  Baftardy,  pi.  i8.  dtci 

39  Afl*.  10.  S.  P.  and  it  feems  that  Roll  is  mifprinted,  and  that  it  ikould  be  39  Aff.  pi.  lo. 

♦  [  223  ] 

7  '^«P-,(44)       [.3.  If  -A  takes  B.  to  tvife^  and  hath  iffue  by  Jher,  and  after  ihej 
Kom's  cafe    ^^^  divorced^  becaufe  they  were  within  the  age  of  confent  at  the  time  of 
the  reporter   their  marriage^  and  after  difagreed^  and  after  A,  takes  C.  to  his  wfe^ 

^^  *d*'  ^^^  ^^*  ^^^  ^^^^^  ^^^^^        ^^  ^^  ^2{^*  ^  whom  he  hath  ijfue^  *  and 

tvrae?  repeal  ^^y  upon  the  fuit  of  the.iflue  of  C.  the  eccUJiaftical  commyjioners^ 

•fafe&tence  Upon  a  commiflion  directed  to  theni)  cannot  examine  the  marriage 

Mf*"f\h'**  *^*^'''*  -'•  '^  C-  l>ecaufc  they  are  dead ;  for  by  this  examination 

parties,  and  ^^  inheritance  would  be  drawn  in  queftion,  which  is  not  lawful 

giving  fen.  after  they  are  dead.    Mich.  3  Jac.  B.  Kenn's  case,  refolyed^  and 

^t  aft^i'  *  prohibition  granted.] 

the  death  of      C4*  [^^]  If  A.  takes  B.  to  his  wife  within  the  age  of  confent^ 

the  parties}  and  after  at  the  age  of  confent  they  difaffent,  and  marry  themfelves 

forita^ears  ^^^^^^^  ^u^  ^^^^  ijjT^g^  arid  die^  it  cannot  after  be  examined  in  the 

in  Coibet^s*  eccUftafUcal  court '  whether  they  did  confent  at  the  age  of  confent y  before 

ctfe,  (there  their  difajfentj  becaufe  they  cannot  baftardize  the  iffue  after  thcit 

tSrtlifcn^^  death.     Englefield's  case,   by  all  the  juftices  refolvcd,   and 

fence  of  di.  a  prohibition  granted  in  chancery  thereupon,  cited  Trin.    11 

vorce  cannot  Jac.  B.l 
herepealed     ^  -^ 

in  the  fp^tual  court  by  fu'^t  there  after  the  death  of  the  parties ;  but  if  any  of  die  parties  be  dead  befbie 
lay  divorce  fentenced  in  the  ecclefiaftical  court,  there  they  cannot  fue  in  court  chriitian  to  declare  the 
marriage  void,  and  baftardiae  the  iifue,  becaufe  the  trial  belongs  to  the  Ring^s  court  originally;  woA 
-that  with  this  accords  the  39  Afl*.  lo.  39  £«  3.  31.  and  24.  H.  8.  tit.  Baftardy,  44.  b.  that  dircm 
after  the  death  of  ar.y  of  the  parties,  or  fentence  declaratory  that  the  marriage  was  avoided  after  the 
death  of  any  of  the  parties,  (hall  not  bind  \  for  it  is  oiily  in  tH^di  to  bafbrdixe  the  iflue,  of  which  tfaqr 
hate  not  conufance  originally.*-— Jenk.  289.  pi.  26.  S.  C.  bo  man  can  be  made  a  baflard  liy  any 
Sentence  after  the  death  of  the  pretended  huiband  and  wife  who  had  the  ifloe ;  but  a  fcntenoe  givai 
lor  a  marriage  may  be  repealed  after  the  death  of  the  parties,  and  fo  ez  oblique  baftardtse  the  Iflue* 

*  [5.  If  adminiflration  be  committed  to  the  ufeofthe  wife  if  the  tefla^., 

^  __^     -   torf  ^JiA  after  a  libel  is  prf erred  in  the  ecciefiaftical  court,  Jitr^ 
f  FoL  361.  mifing  that  \Jhe  was  not  the  wife  of  the  teftator,  becaufe  they  were 
W  ^w  ii^  married  witbin  the  age  of  confent j  and  that  at  the  age  of  anfent  they 
did  difaffentj  a  prohibition  (hall  be  granted,  becau&  ^ter  their 
death  they  (hail  not  baftardize  the  iflue.    Trin.  1 1  Jac.  B.  Lan- 
ner's  case.] 
^Cuf  if  the         6.  If  a  man  efpoufes  hisjiftery  and  has  iffucy  and  dies,  the  ifliie  is 
^^ffl^^f^,  inheritable,  becaufe  a  divorce  wus  not  had  in  their  lives  when  the 
^erfndsfucb  cfpoufaU  coutiuued ;  for  it  cannot  be  after  the  efpoufals  deter* 
tauftofdi^    mined  by  death,  viz.  to  baftardize  the  heir.     Br.  Baftardy,  pL 
X';^    23.  cites  39  E.  3.  32. 

^^rce  it  tbenPf  mede,  afier  tbt  dtmb  ofoneoftbo  farthtf  thii  Ihatt  never  baftardiae  the  hear  |  per  Thorpe 
firongly ;  and  it  feems  to  be  law,  and  fo  it  was  taken  in  parliaoKBt  24  H.  8*  Br.  Baftardy^  pi.  aj. 
cites  39  £.  3.  ^%»mmmmBx,  DetaigiiiBent,  pl«  5.  dtsi  S.  C« 

7.  A 


'  7*  A  -divotce  h&s  relation  to  tnale  void  the  fnahriage  ab  initio^ 
where  it  is  for  a  taufe  arifing  before  the  marriage,  and  to  iiTue 
bom  baftards.     See  Trial  (B.  a)  pL  5.  cites  43  Afl.  43. 

8.  Where  a  man  marries  his  ne$ct  coufitty  and  they  have  iffui^  and 
he  dies,  the  iflue  (hall  not  be  a  baftard ;  for  the  efpoufals  are  noi 
void  without  divorce !  per  Norton.  And  it  feems  by  him,  that 
when  the  efpoufals  are  determined  kj  the  death  of  the  one  of  them,  a 
divorce  cannot  be  fued;  for  t^iey  cannot  defeat  the  efpoufals 
which  were  determined  before.  Br.  Baftard,  pi.  9.  cites  1 1  H% 
4.  78. 

9.  Per  Coningfby  it  was  adjudged,  in  the  case  of  Corbet, 
that  if  baron  and  feme  had  ijfuiy  and  after  were  divorced^  and  after 
the  haron  took  another  feme  and  had  iffiie^  and  the  firji  ijfue  fued  in 
the  fpiritual  court  to  revtrfe  the  divorce  after  the  death  of  his  father^ 
to  baftardi%e  the  fecond  iffucy  *and  a  prohibition  was  granted,  quod 
non  negatur ;  but  it  was  faid  Aat  the  title  and  the  defcent  were 
comprifcd  in  the  libel,  and  otherwife  he  had  not  had  it,  as  it  feems* 
Br.  Deraignment,  pi.  14.  cites  12  H.  7.  22. 

20.  In  prohibition  it  was  agreed,  arguendo,  that  if  a  man  be 
divorcedy  and  takes  another  femcy  and  diesy  having  iffue  by  the  firft 
femty  this  iiTue  may  fue  to  defeat  the  divorce,  andl>a{tardize  the   [  224  } 
iflue  of  the  fecond  feme,  though  the  baron  who  was  divorced  is 
dead.     Br.  Baftardy,  pi.  47.  cites  12  H.  7.  42. 

II-  Note,  if  a  man  marries  his  coufin  within  the  degrees  of  mar"  Br.peralgn- 
riagey  who  have  iflue,  and  are  divorced  in  their  livesy  by.  this  the  ^,*.^citM  s, 
efpoufals  are  avoided,  and  the  iflue  is  a  baftard  \  and  contra  if  the  c  1-Br.DeIi 
one  dies  before  a  divorccy  there  a  divorce  had  after  (hall  not  make  «'gnmcat, 
the  ifliie  a  baftard  5  for  the  efpoufals  are  determined  by  the  death  ?^e"^.*^L^* 
before,  and  not  by  the  divorce,  and  a  dead  perfon  cannot  bring  s.  P.  and 
in  hb  proofs;  and  fo  is  the  beft  opinion,  Fitzh.  Trial,  41.  anno  »4H. 8. 
39  E.  3.  For  a  divorce  after  the  death  of  the  party  is  not  but  ex  officio 
ad  inquirendum  de  peccatis ;  for  a  dead  perfon  cannot  be  .citea  nor   . 
fummoned  to  it.     Br.  Baftardy,  pi.  44.^^  cites  24  H.  8. 

1 2.  In  trefpafs  the  cafe  was,  B.  contraBed  himfelf  to  A.  and  \^^'  *9* 
afterwards  A.  was  married  to  T.  and  cohabited  with  him.     B.  sez%'mz^ 
fued  A.  in  the  court  of  audience,  and  proved  the  contraft,  and^-  Bunting  v. 
tence  was  pronounced  that  fbe  Jhould  marry  the  faid  B.  and  cohabit  ^^»«^W» 
with  him,  which  fbe  didy  and  they  had  iffue  C.  and  then  B.  the  fJifed,  that 
father  died.     It  was  argued  by  civilians  of  each  fide;  but  it  the  plaintiff 
was  rcfolved  by  the  jufticcs,  that  C.the  iflTue  of  B.  was  legitimate.  roaw^S^'jiQ 
Mo.  169.  pi.  303.  Pafch.  23  YXit.  B.  R.  Bunting's  cafe.  baftard.*- 

If  a  man 
contra^  with  a  ttmt  to  marry  heri  and  after  he  marries  another,  and  the  firft  feme  fues  in  the  fpirt- 
taai  conrr,  and  the  firft  marriage  is  fentenced  void,  the. man  and  the  firft  feme  are  holband  and  wife^ 
b/  Windham  Serj.  and  he  faid,  that  Noy  Att.  General,  in  Mr.  Harrifon*s  Icftare  in  Lincoln*s.Inn« 
hdd  that  by  this  fenteoce  they  are  complete  hufband  and  wife,  without  other  folemnity ;  but  this  waa 
dented  by  Twifden  J.  who  faid  that  the  marriage  ought  to  be  folemnized  before  they  ftould  be  baron 
iod  feme.  Sid.  13.  pi*  2.  Mich,  xz  Car.  2.  B.  R.  Maine's  cafe.— ^S.  P.  cited  by  Noy,  D.  105* 
b.  Mai;g.  pi*  X7* 

By  the  aft  of'^32  H.  8.  cap.  38.  the  divorce  caufa  praecontrafias  was  taken  away,  where  the  mar^ 
nag(  was  confummated  by  carnal  copulation,  &c.  but  that  is  repealed,  and  the  divorce  allowed  by  the 
ftat.  of  2  £•  6.  cap.  23.  and'  x  Eliz.  cap.  i.     A  Inft.  6S4. 

13.  A  man  married  his  fathen^s  fiftet^s  daughter*    This  i$  no  if  amtr- 
caufe  of  divorce }  but  it  was  adjudged,  that  though  that  marriage  J^^*  ^ 

[might 


% 

voidabk  hy  [mig^t  befaid  to]  be'  within  the  Leyitical  degretfi,  yet  it  is  t  mtr- 
wfwJftof'*  ^^^  de  faQo^  and  only  avoidable  by  divorcej  whkh  after  the 
coni^gui.  death  of  the  hufband  cannot  be  done,  becaufe  thereby  the  iflutf 
nity,  affini-  will  be  baftaidized ;  and  if  the  wife  had  been  inheritrix,  &c.  the 
Sa^rfuch  ^«ft*od  ihould  have  been  tenant  by  th^  curtefy;  and  voudied 
-like/where-  7  H.  4*  Noy  29.  Hill.  1 5  Jac.  C.  B.  Rennington  v«  Cole. 

by  die  mar- 
riage might  h^  been  diflblvedi  and  the  parties  freed  a  Vinculo  matrimooii,  yet  if  the  hvibind  die  before 
any  divorce,  then,  for  that  it  cannot  be  atoided,  this  wife  de  fafto  fliall  be  endowed-;   for  this  is  lc^ti« 
mom  matrimoBitta^oAddotem*    Co.  JUtt.  33*  a.  b« 

AfrM»it\M  14.  The  caurt  chriftiazl  having  proceeded  to  annul  an  meefiuwu 
i*to^M-  ''""^^^f  (where  the  woman  died  before  fentence,)  prohibidofi 
nulling  the  was  granted  as  to  their  declaring  the  marriage  to  be  void  \  for 
*"«"»««  5  when  the  inceft  is  determined  by  the  woman's  death,  they  cannot 
^^^t3  baftardize  the  iffue,  though  they  may  puniih  the  inccft.  Comk 
Ml  tf>fnmip>^  200.  Pafch.  5  W.  &  M.  in  B.  R^  Hicks  v.  Harris. 

img  tbeineef^ 

but  not  to  make  void  the  marriage,  or  baftardlce  the  i0ue ;  for  that  Ts  againft  law.  And  the  antliotity 
in  Kenn*8  cafe  was  the  rule  in  this  cafe.  Carth.  271.  S.  C— 4  Mod.  184.  Hinks  ▼.  Harris,  S.  C. 
nd  cited  7  Rep.  44.  b.  Kenn*s  cafe,  and  a  prohilMtion  wn  granted,  nifi.  xa  Mod.  35.  $•  C. 

and  ptohibition  granted  according^. 

The  rule  that  it  ihaU  not  be  baftardized  after  bis  deaths  holds  only  !n  cafe  of  baftard  eigne  9c  mailer 
pui(ne,  and  the  fpiritual  court  cannot  give  (entente  to  annul  marriage  after  the  parties  are  dead,  becanib 
they  proceed  tmljfroJaiMU  ammup^  and  then  it  it  too  late,  i  SaUok  s4o«  pi.  i.  HiU.  6  W.  3.  B-  R« 
Pride  T.  Earl  of  Bath. 

And  the  meaning  of  the  faying,  that  one  flialFnot  be  baftardiced  after  the  death  of  either  of  his  paxeatf 
is,  that  the  fpiritual  court  ihall  nM  proeeeJte  dijpthfe  a  nurwiage  difaB^  after  the  death  of  *  either  paitiesy 
as  in  cafe  of  confangftinxty,  preconcrad^  &c.  per  Holt  Ch.  jf.  i%  Mod.  432*  Mich.  z£  W.  3.  in  a^ 
•f  Hemming  v.  Price. 

•£^25  3 

i^.  Where  there  ivas  z  fentence  in  the  fpiritual  courts  that  the! 

parties  were  not  married^  a  perfon  claiming  under  the  iflue  of  that 

marriage,  as  pretended,  fhall  not  be  allowed  to  ptove  a  marriage 

on  a  trial  at  law ;    for  fuch  fentence,  while  unrepealed,  is  conclu- 

five  againit  all  matters  precedent,  and  the  temporal  court  muft  give 

credit  to  it,  it  being  a  matter  of  mere  fpiritual  conufance,  and  fo' 

the  plaintiff  was  nonfuited.     Carth.  225.  Pafch.  4  &  5  W.  &M; 

in  B.  R.  Jones  v.  Bow. 

^  The  reporter       1 6.  A  woman  w2sfuppofed  to  marry  A.  firjty  and  afiemards 

adds  a  quae-  during  his  life  to  marry  B.  and  in  a  caufe  of  jaditation  of  marriage 

ca&  of  HiU  ^^  ^^  fpiritual  court  in  Ireland^  the  firft  marriage  was  affirmed ;  but 

Y.  Under-     on  an  appeal  to  the  delegates  in  Ireland,  the  fame  was  difallowed, 

^*^»  T3"*  ^^^  ^^  2^  marriage  adjudged  good.    By  the  ai  marriage  there  was 

ciwnceUor*    iffuc,  but  nonc  by  the  firft.     2  Wms/s  Rep.  299.  pi.  82.  Trin. 

leemed  not    1725.  Franklin's  cafe. 

fiitisfiedwith 

this  reiblution.-— >Sele^  Cafes  in  Chan,  in  Ld.  King^s  Time,  47.  S.  C.  and  the  motion  was  objefle^ 
tDy  becaufe  though  commiffions  of  review  had  frequently  gone,  in  refped  of  fentences  relating  to  wills  in 
Ireland,  that  was  becauic  the  law  here  and  there,  as  to  them,  are  both  the  fame ;  but  it  is  not  fo  in  to- 
fpe^  of  noarriage.  Per  Ld.  Chancellor,  by  tbe  31 K.  8.  r^.  38.  wbere  tbere  is  iffite,  «  matria£efiai!ne 
beJttMjUefcrprecontrafi :  xhMtJIiil  is  tbt  Itttt  cflrelsnd^  thigb  altered  bert  bytbez&^£.6.  caf. 
23.  and  ttcstgb  2  Ed»  6.  it  retealtd  Ay  i  P.&  if,  yet  ityii  revived  by  i  Elbe,  caf,  I.  But  though  m 
law  be  different,  if  a  commimon  ihovid  go,  they  muft  }udgt  by  tbe  Irilh  laws.  A  comibiflion  of  re« 
view  i&  not  of  right,  but  gratuitous  and  dlfcretionary ;  that  it  is  fo,  muft  have  been  for  fome  rcaJbna,  tn 
ic-czamine  where  were  vifible  hardfliipft.  The  only  end  aimed  at  here,  by  granting  the  commiffion,  ic 
to  baftardiae  the  ifiue,  which  I  ihall  never  advife  the  king  to  do.  If  tbcK  had  bee&  BO  IflUe,  tl  bad  ben 
Yuy  different ;  let  tjiea  enjoy  the  good  fortune  of  their  l^tisaacj. 


^aaar©^  22^ 


(H.  2)    Pleadings.     And  In  what  Adions  it  fhall  be 
a  good  Plea  to  fay  that  the  Plaintiff  is  a  Baftard. 
'  And  How, 

1.  D  ASTARDY   is  a  good  plea  in  an  afHon  pojfejjhr^y  as  in  •Br.Moft- 
^  lurit  of  ayeli  mortdancejior^  &c,  though  it  be  a  plea  which  «lanci!ftor,pl* 
trenches  to  the  right.     Br.  Baftardy,  pi.  27.  cites  *  i  Aff.  13.  &  cV  ^'^"   * 
H.  10  £•  3.  accordingly  in  writ  of  ayel. 

a*  Where  a  man  alledges  that  bis  ancefior^  ivhofe  heir  he  isy  was  Br.  Baftard, 
fin  ^f  R.  horn  and  begotten  of  M.  during  the  efpoufals  between  R.  P^'J^'  *^*^' 
and  M.  the  othery  in  coGn2Lge,JhaU  not  fay  that  he  wasfon  of  J.  and 
notfonrfR.     Br.  General  IfTuc,  pi.  12.  cites  21  E.  3.  39.  Scire  facias 

3*  In  aiBfe  the  tenant  faid  thattfiis  father  was  feifed^  and  died  to  execute  a 
feifed,  and  he  entered  as  heir;  and  the  plaintiff  claiming  as  heir,  /«*  kvjed  to 
where  he  was  bom  out  of  any  efpoufals,  entered,  and  the  tenant  the'rf!l?tf/'i- 
ouiled  him,  and  held  that  the  defendant  fhall  give  a  mother  to  the  derto  the 
plaintiff  and  fo  he  did ;  the  plaintiff  faid  that  he  was  born  within  f/''/>^#,and 
the  efpoufals  between  A.  and  B.  his  feme,  his  father  and  mother,  j.^j  witho^ 
and  fo  mulier,  prift  by  affife,  and  the  other  e  contra,  and  this  was  iHue.    The 
tried  by  the  aflife.     Quod  nota.     Br.  Baftardy,  pi.  30.  cites  25  '^''''V'?'^ 

^^-  '3-  ^  iffuej.wbo 

hddijke  S.  who  bed  iffite  K>  vfbo  bad  iffUe  J*  wbo  is  alhve ;  judgment.  Per  Skrene,  K»  ditd  wirbout 
^,  abfqDe  hoc,  tbat  be  bad  ever  fucb  a  [on  as  y.  But  per  Norton,  then  you  Aiall  give  to  him  another 
Htfaer,  and  another  mother ;  and  he  alledged  efpoofals,  and  that  J.  was  bofn  at  N.  in  the  fame  county ; 
but  per  cur.  Skrcne  has  fiid  enough,  and  that  the  allegatioil  of  the  efpoufals  U  to  no  purpofe  to  make 
the  piamtifFgive  to  J.  another  father.  Quod  nota,  by  which  they  were  at  iflu«  as  Skrene  tendered,  &c« 
fir>  Baftardy,  pi.  xo.  cites  11  H.  4.  74. 


4.  Affife  by  J.  M.  fon  of  N.  M.  againft  W.  M.  and  K.  M.    K.    [  226  3 
pleaded  nul  tort,  and  W.  faid  quod  aflifa  non.     For  he  not  confeff- 

ifig  tbat  J.  the  plaintiff  is  fon  of  N.  M.  hut  N,  M.  father  of  the  ti^nt 
vjos  feifed  of  the  landinfeey  and  took  K.  tofemcy  ofnvhom  he  begot  IV. 
tmv  tenant  ^thin  the  efpoufals  ;  and  after  the  death  of  N.  his  fa- 
ther, we  entered  as  fon  and  heir  5  and  the  plaintiff  claiming  as  fon 
and  heir  of  the  father y  ivhere  he  was  born  before  the  efpoufals  abatedy  and 
'weoufed  bimy  judgment  if  affife  ;  and  upon  long  debate  the  bar  was 
awarded  good  \  and  to  this  the  plaintiff  faid  that  the  father  married 
£*  before  K,  and  begot  the  plaintiff  of  E.  within  the  efpoufals y  and  you 
haw  acino^uledged  us  to  be  elder  than  youy  by  which  he  prayed  the  affife  ; 
to  which  the  tenant  faid  that  the  father  married  K,  mother  of  the  te^ 
fuinty  between  whom  the  tenant  was  begotten  within  the  efpoufals y  abfque 
hoc,  that  E.  was  ever  the  feme  of  N,  the  father  y  prift  by  affife  ;  and 
bccaufe  the  plaintiff  himfelf  had  fhewn  that  he  had  another  mother 
.than  K.  and  named  E.  therefore  he  has  now  given  advantage  to 
the  tenant  to  traverfe  it,  quod  nota,  and  therefore  the  plaintiff  was 
compelled  by  the  court  to  rejoin  to  this  iflue.  Quod  nota.  Br. 
Baflardy,  pi.  31.  cites  28  Aff.  46. 

5.  In  affife  it  was  found  that  E.  was  feifed,  and  took  a  feme  at 
^{btyearsy  anditxzt  his  feme  hadiffue  J.  the  tenant  at  8  years  by  a 
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ehaplainy  and  after  hadiffue  N.  and  died|  and  N.  entered  as  Iicir  and 
enfeoffed  the  plaintifF,  who  was  feifed  till  J.  tlie  baftard  difleifcd 
lum,  by  which  the  plaintiff*  recovered ;  and  there  it  is  taken,  if  die . 
youngeft  fon  enters  upon  the  eldeft,  and  enfeoHs  A.  who  conti- 
nues years  and  days,  that  the  eldefl  cannot  enter,  which  is  not 
law )  therefore,  quaere  the  caufe  of  the  judgment,  whether  for  thb 
caufe,  or  for  the  baftardy ;  and  it  fecms  for  the  baftardy.  Be 
Baftardy,  pi.  32.  cites  29  Aff.  54. 

6.  In  detinue  of  charters  by  J' fin  ofT.tf  W.  it  is  no  flea  that 
the  plaintiff' is  a  b/^ard ;  for  he  demands  only  chattels  of  which  he 
was  in  pofleflion ;  by  which  his  challenge  was  entered,  and  he 
was  compelled  to  anfwer.  Br.  Charters  de  Terre,  pL  24.'  cites 
38  E.  3-  22. 

7.  In  aflife  the  tenant  made  himfeifheir  to  H.  and  that  the  plaint^ 
is  a  hazard.  The  plaintiff^  replied  mat  if.  took  to  feme  A,  at  D^S^ 
tween  whom  in  the  efpwfals  was  the  plaintiff  bom  and  begotten  \  judg- 
ment if  he  may  baftardize  him ;  and  it  was  held  a  good  plea  to 
make  the  other  anfwer,  and  fo  he  did,  and  alledged  a  divorce ;  for 
it  fiall  be  intended  by  the  efpoufals  that  he  is  a  mulier^  withoitt  fpe- 
$ial  matter Jhewn  to  the,  contrary.  Br.  Baftardy,  ph  37.  cites  39  A£ic. 

8.  Scire  facias  upon  a  fine.  The  tenant  faid  that  he  held  for 
life,  the  reverfion  regardant  to  A.  and  prayed  aid  of  him,  and  the 
other  faid  that  the  mother  of  A*  was  grofsly  cnfeint  of  A.  by  H*  andfi 
tnfeint  H.  father  of  A.  in  his  malady  efpoufed  her^  and  died  the  i^th 
day  afterj  and  fo  A.  is  a  baftard ;  and  the  other /aid  thatfhe  was  eth 

feint  by  W.  and  not  by  H.TLnAfo  at  iffue-,  quod  mirum  !  that  this 
ifltie  was  fuffered ;  for  in  anno  41  E.  3.  fo.  7.  Thorp  would  not 
fuffer  the  ijfue  to  be  taken,  whether  Jhe  was  enfeint  by  her  baron  itt 
day  of  his  death  or  not,  but  whether  Jhe  was  enfeint  the  day  of  his 
death  or  not ;  quod  nota.     Br.  Baftardy,  pi.  5.  cites  44  £.  3.  ic 

9.  IJfue  was  tendered  that  f.  N,  was  born  out  of  any  efpoufals i 
and  the  other  faid  that  he  was  born  in  efpoufals  between  J*  bisfatker 
arid  A.  h'u  mother^  prift,  &c.  and  the  other  e  contra.  Br.  Baftardj) 
pi.  6.  cites  47  £.  3*  14. 

10.  Scire  facias  to  execute  a  line.    The  cafe  was,  that  ihcfofie 
*           to  whom  the  plaintiff  made  herfelfheir^  took  baron  and  hadiffue  a  dau^ 

ter^  the  plaintiff;  and  after  took  other  baron,  leaving  thejtrfi  baron, 
and  had  iffue  a  fon  now  tenant;  per  Richill,  if  the  firft  baron  was 
within  the  feas  the  fon  is  a  muiier,  and  fo  fee  that  the  fecond  ef- 
£  227  3  poufals  are  void,  and  the  fon  fhall  be  taken  for  the  fon  of  the 
firft  baron  ;  by  which  the  party y2j/V/  that  the  Jlrfi  baron,  after  ihei 
be  had  iffue  the  daughter,  went  beyond  fea,  and  there  remained  yton 
and  daysy  within  which  time  the  feme  'married  another,  and  bad  ^ 
the  fon,  fo  the  daughter  heir,  and  not  the  fon ;  and  the  other  Jai 
that  the  fon  was  muiier,  prift ',  and  the  other  demurred^  becaofe  k 
did  not  anfwer  the  fpecial  matter  ;  quaere.  Br.  Baftardy^  pi.  8.  citct 
7H.4.  9. 

ji.  Ne  ungues  accouple  in  lawful  matrimony,  is  no  plea  bat  * 
dower  or  afpeedy  and  not  to  baftardize  any  man  \  but  he  fhall  plea' 
baftardy  e>:prefsly^^  generally^  or  facially.  Br.  Baftardyi  pL  j^  citel 
1 1  H.  4.  7  8. 

t2«Not^ 


12.  Note,  per  Hull,  baftardy  is  no  plea  in  tre/j>a/i,  hvitjha/I 
tHtc/udi  to  tbelfrankiinemint  i  for  if  this  fliall  be  a  plea,  then  writ 
(hall  be  awarded  to  the  bifhop  for  the  trial  of  it,  which  was  never 
feenin  trefpafs.  Quod  non  negatur.  Br.  Baftardji  pi.  14.  cites 
14  H.  4,37. 

13.  Scire  facias  to  execute  a  fine  of  remainder  tailed  to  K*  his 
mother,  and  to  the  heirs  of  her  body,  and  that  J«  F.  married  Kt 
and  that  he  is  LSue  of  her  body,  &c.  Per  Hales,  you  ought  not 
to  have  execution ;  for  before  thefe  efpoufals  K.  was  grofsly  tn^ 
feint  by  %  with  this  plaintiffs  and  after  J.  efpoufed  JT.  and  after  Kk 
efimned  Dtrf elf  from  her  haron  with  the  Jaid  J.  in  adultery  ^  within 
which  time  the  plaintiff  was  born*  Per  Rolf,  it  does  not  lie  in  co- 
nufance  of  any  by  wnom  ihe  was  enfeint,  and  though  (he  remain^ 
in  adultery,  yet  when  the  infant  is  born  he  (hall  be  the  fon  of  the 
baron.  Per  Strange,  a  baftard  is  nullius  Alius,  and  this  matter 
is  only  argumentative  to  prove  him  a  baftard,  for  he  ought  to  con"' 
elude s  and  fo  baflard ;  for  a  baftard  is  filius  populi,  and  has  no  fa- 
ther certain.     Br.  Baftardy,  pL  26.  cites  i  H.  6.  3. 

14.  Note,  by  the  beil  opinion,  that  where  efpoufals  are  pleaded 
between  a  man  and  a  woman,  and  that  they  had  iflue  R.  within 
the  eJpoufals,  the  other  fhall  not  fay  that  he  is  baflard  generally  / 
per  Marten  &  Pafton  J.  clearly.  Br.  Baftardy,  pi.  45.  cites  10 
H.  (J.  23. 

15.  In  trefpafs  the  defendant  pleaded  villeinage  in  the  plain-* 
tiff,  and  he  faid  that  he  was  a  baftard ;  per  Markham,  to  this  he 
fliaU  not  be  received ;  for  efpoufals  were  had  between  the  father 
and  mother  at  D.  which  continued  all  their  lives^  within  which  timi 
the  plaintiff  was  born ;  fed  non  allocatur,  for  all  this  may  be  true, 
for  it  may  be  that  the  father  was  7  years  beyond  fea,  within  which 
time  he  was  bom,  and  therefore  he  faidi  and  fo  mulier ;  &  non 
allocatur,  without  faying  further  and  nop  baftard  g  quod  nota,  and 
nothing  was  entered  but  mulier,  and  not  baftard.  Br.  Baftardy, 
pi.  20.  cites  19  H.  6.  17. 

1 6*  Where  baftardy  was  pleaded  in  the  plaintiff  in  whom  the  de^ 
Jendant  bad  pleaded  villeinage^  and  the  defendatit  faid  that  the  ef 
poufals  were  at  D.y  &c.  which  continued  all  their  lives ^  within  which 
time  the  plaintiff  was  born  v  &  tion  allocatur ;  by  which  he  con-i 
eluded  over,  and  fo  mulier ,  and  not  baftardy  and  prayed  that  all  be 
entered ;  &  non  allocatur ;  for  nothing  was  entered  but  mulier y  and 
not  baftard.    Br.  General  Iffue,  pi*  13-  cites  19  H.  6.  17. 

1 7.  Note,  per  Afliton  and  Moyle,  where  a  man  brings  *  detinue  •  Ta  di!f 
of  charters y  and  makes  to  himfelf  title,  as  heir  dn  tail  (f  the  body  of  »^»on  »« *« 
the  father  and  mother y  and  that  the  tenements  were  given  by  the  Jhc'LuSild^ 
fame  charters,  in  this  cafe  it  is  a  good  plea  for  the  defendant  to  jtabiftard, 
fay^  that  before  the  faid  T.  and  A.  father  and  mother  of  the  plaintiff,  »>«'  Wtchal- 
were  efpoufedy  this  fame  T.  at  St.  D.  in  another  county y  ejfoufed  one  ^  f^t«red 
JT.  Jidch  a  day  and  year,  which  efpoufals  continued  all  their  liveSy  and  and  he  flull 
efier  the  faid  T.  efpoufed  the  faid  A.  at  B.  who  had  iffue  the  plaintiffs  •n'^^.  »«;• 
and  after  the  faid  A.  diedy  and  the  faid  T.  diedy  living  the  faid  K.  ^^^  § 
and  dtmzndtd  judgment  Ji  aBio  /  and  per  Afliton  and  Moile,  it  is  £•  3.  as. 
a  good  plea  to  plead  thi^  fpecial  baftardy  in  this  perfonal  ad^ion^ 
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for  he  mtitlcd  hiitifclf  as  heir  in  tail,  and  therefore  a  good  plttt, 
and  ftiall  not  fay  generally  baftard,  *  for  then  he  fhall  not  have  the 
vifne  of  both  counties,  but  here  he  (hall  have  it  of  both  counties; 
but  the  plaintiff  demurred,  &  adjornatur.  Br.  Bailardy,  ph  i. 
iiites  35  H.  6. 9. 

1 8.  Where  in  pradpe  quod  reddat  agdinft  two^  the  one  pleads  tbat 
the  demandant  is  a  hafiard^  and  the  ether  pleads  a  releafe  in  tar,  if 
the  baftardy  he  foundy  and  the  releafe  noty  the  plea  of  baftardy  docs 
not  go  to  all,  but  the  other  fliall  lofe  his  moiety,  and  he  who 
pleaded  baftardy  fliall  fave  his  moiety  \  for  in  plea  real  each  may 
lofe  his  part,  or  fave  his  part,  per  Prifot ;  but  per  Moile,  the 
baftardy  found  fliall  ferve  both  ;  qua:re  inde.  Br.  Baftardy,  pi. 
24.  cites  37  H.  6.  37. 

19.  In  trefpafs  the  pleading  was,  that  the  defendant  was  a  baf* 
tard,  inafmuch  as  his  father  and  mother  were  coufins  within  the  de^ 
greet  of  marriage j  and  therefore  were  divorced^  and  there  it  is  agreed 
by  the  juftices,  that  the  divorce  caufa  confanguinitatis  makes  the 
iffue,  had  before  the  divorce,  a  baftard,  and  the  divorce  was  pleaded 
without  fbewing  how  they  were  coufmsy  and  in  what  degree,  and  did 
not  plead  the  record  certain,  but  quod  divorfabanf  caufa  confangmti 
prout  patet  de  recordoj  and  yet  well.  Br.  Deraignment.  pi.  1 0.  cites 
8  E.  4-  28. 


^..  (I)     Trial. 


Trial  (P) 


[i.  18  £'  I.  Libro  Parliamentorum  2.  upon  the  petition  of 
William  de  Valenciis  and  his  wife,  to  have  the  bull  of  the  pope  di' 
reBed  to  the  archhifhop  of  Canterbury  allowed  for  the  excnnination  (f 
a  fentence  of  legititnation  of  Dionife  the  fon  Willielmi  de  Monte 
Caniiio ;  upon  oyer  of  the  bull  it  is  there  faid,  quod  bulla  ilia 
finaliter  tendit  ad  jus  fucceflionis  haereditarise  terminandum,  cum 
de  fucceflione  hsereditaria  nemo  debeat  cognofcere  nifi  curia  re- 
gis, vel  curia  eccleiiaftica  ad  mandatum  curiae  domini  regis,  & 
etiam  fi  bulla  procederet,  manifefte  efTet  contra  confuetudinem 
hadenus  in  regno  ufitatam,  &  quia  dominus  rex  uuper  providit 
quod  appellationes  non  fiant  vel  caufse  agentur  in  curia  chrif- 
tianitatis  de  iis,  qux  a  curiis  regis  ibi  funt  demandata^  propter 
multa  inconvenientia  quae  exinde  fequerentur,  &  etiam  quia 
placita  de  fucceflione  ita  ordinata  fe  habent,  quod  primo  per 
brevia  domini  regis  incipere  debent  in  curia  regis,  &  de  curia  ilia, 
fi  necefle  fuerit,  mitti  ad  curiam  chriftianitatis,  &  non  e  con- 
verfo,  &  quia  multa  placita  &  innumerabilia,  temporibus  retro- 
a£lis  in  curia  regis  placita ta,  &  etiam  judicia  fuper  eifdem,  red- 
dita  irrltarentur,  &  reverfarentur  fi  bulla  ifta  procederit^  &c« 
therefore  difailowed.'X 


OBafiatt),  228  t 

(K)    How  it  {hall  be  tried;  and  how  notj  and 

hy  whom. 

\\*  f^Eneral  bafiardj  ought  to  be  tried  by  the  hijbopj  and  not  per  But/pedal 
^pais.     18  E.  4.  30.]  tT^ 

tried  per  pais,  and  not  by  certificate  o^  the  ordinary.     Br.  Baftardy,  pi.  x8.  cites  i\  £.  3.  39. 


In  ba^ardy  it  was  in  ifloe  if  he  was  bom  before  the  efpoufvls,  or  nor,  and  it  was  tried  per  pais,  and  fo  *  fee 
'that  this  'nfpecial  baftardy^  which  ihall  always  be  tried  per  pacriam^  and  general  baftardy  by  certificate 
of  the  biihop.     Br.  Baftardy,  pi.  17.  cites  3S  E*  3.  39  £.  3*  3i«  and  38  AiT.  24.    ■         See  tit* 
Trial  (P)  pi.  i.  zz,  23.  32.  and  the  notes  there. 

*  [  220  ] 

[2.  The  firdinary  cannot  try  baftardy,  without  a  command  by  ihe  ^/«^'*'  '^' 
Bn^s  ivrit,  upon  a  fuit  in  a  temporal  court.     Da.  i.  Baftardy,  55.  ^^^'f^p^  %' 
39  £•  3*  31.  b.  per  Thorpe.^  *  gave  the 

king't  Vfrit 

efhafiard;9,  k  was  ufed,  in  this  cafe,  to  v.*rite  to  the  hj/hop  to  certify  upon  this  ple^  and  the  prelates  an- 

fioered^  that  tbey  could  not  anfwer  to  this  ivr'it,  &c.  and  therefore  suways  fince  it  has  been  11  fed  to  inquire 

this  iflfue  per  patriam,  and  e  contra  where  baftardy  is  alledged  genermiiy,  and  toJpeeiaJ  haftardy  (h^ll  b? 

tntAferpsiSf  md  general  baftardy  by  the  bijb^p  \  per  Scroope.    Br.  Baftardy,  pL  29.  cites  ix  Afl*.  20» 

["3.  When  iffuc  is  joined  upon  baftardy  before  itjhallbe  aivarded 
to  the  ordinary  to  be  tried,  proclamation  Jhall  be  made  thereof  in  the 
fame  courts  and  after  the  iffue  fhall  be  certified  into  chancery ^  where 
proclamation  fball  be  made  once  in  every  months  for  three  months ^  and 
after  the  chancellor  fhall  certify  it  to  the  court  where  the  plea  is  de^ 
pendingy  atid  after  \t  fhall  be  proclaimed  again  in  thdfame  court,  that 
all  thofe,  whom  this  plea  concerns,  Jhould  go  to  the^rdinary  to  mate 
their  allegations.     10  H.  6.  cap.   Ii.] 

£4:  If  the  bi/hcp  certifies  baftardy,  unlefs  this  comes  in  at  the  mife  t  So  it  is  \% 
of  the  parties,  f  [and  by  procefs]  this  is  nothing  to  the  purpofc.  bwk."'' 
7H.  6.  32.  bp] 

5.  In  ai&fe  it  was  agreed,  that  the  afftfe  may  find  baflardy  by 
Verdid  againft  the  plaintiff  or  defendant,  and  this  in  their  verdid^ 
at  large^  as  it  feems  \  but  if  baftardy  be  pleaded,  then  it  {hall  be 
fent  to  the  bifhop  to  certify  it  -,  quod  nota,  diverfity,  Br.  Baf<9 
tardy,  pi.  28.  cites  8  AfT.  5. 

<$•  Mortdanceftor,  the  tenant  pleaded  baftardy  in  the  demand- 
ant, this  fhall  be  certified  by  the  bifhop  of  the  diocefe  where  the  w^it 
if  brought,  though  the  demanaantfaid  that  mulier,  and  born  in  another 
diocefe  i  for  he  may  bring  his  proofs  there.  Bn  Baftardy,  pL  33* 
cites  25  AfT.  7. 

7,  Every  baftardy,  general  or  fpecial,  in  qfflfe  alledged,  fhall  be  Inajpfi 
tried  by  afEfc  by  the  law  •  per  Tank.     Br.  Baftardy,  pi.  36.  cites  J][*^„*^^^^% 

28  Aff.  24.  of  baftardy, 

but  the  af- 
life  awarded  at  largty  there  they  ftiall  not  w^ite  to  the  bifl^op  to  certify  it^  but  it  ihall  be  Uied  by  tjie 
afiie.    Br.  Baftardy,  pi.  38.  cites  39  AiT.  4. 

8.  In  afEfe,  they  were  at  iffue  upon  fpecial  baftardy,  and  it  was 
tried  by  the  affife ;  and  per  Tank,  every  baftardy  pleaded  in  af- 
^e  fhall  be  tried-  per  pais^  and  bec^ufe  the  court  faw  by  infpec* 

S  3  tioa 
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tion  that  the  tensint  nvfu  vntbin  age^  fo  that  the  matter  alledged  by 

the  plaintiff  could  not  be  a  nient  dedit  of  him^  the  afiife  was  taken 

4  ^t  large^  znd  Jir/t  inquired  of  tie  bar,  and  further  ifthefetftn  and  dif* 

fei/in^  and  found  for  the  plaintiff,  and  he  recovered.     Br.  Af&fe, 

pi.  351.  cites  38  Aff.  24. 

p.  Where  writ  is  to  the  bifliop  to  certify  whether  baftard  or 
fnuIieT)  the  parol  is  nvithout  day  till  the  haftardy  be  certified  \  for  the 
bijhop  irjudgey  andjballnai  be  cofftpelled  to  any  day  certain.  Br«  BaC> 
tardy,  pi.  16.  cites  40  £.  3.  39.  and  38  £.3.  li.  Allife  30. 

10,  In  aflife,  baftardy  was  tried  by  the  bt/bop^  in  nuhofe  dioctfe  the 
land  if,  and  in  time  of  the  vacation  of  *the  bt/hoprick^  writ  fliallifltie  to 
the  guardian  ofthefpirituakiis^  to  certify  it  \  quod  nota.  Br.  Baf- 
tardy, pi.  39*  cites  41  £.  3.  29. 

1 1.  In  formedon,  baftardy  was  alledged  m  one  nvho  ntfoi  mefiu 
in  the  conveyance^  by  which  the  demandant  claimed,  and  becaufe  he 
nvas  deady  and  was  no  party  to  the  nvrity  it  was  tried  per  pais,  and  not 
by  certificate  of  the  biihop.     Br.  Baftardy,  pi.  3.  cites  42  £•  3.  8. 

£  230  ]  1 2.  In  af&fe,  the  tenant  Hvas  alledged  to  be  born  at  S.  in  the  fame 
county y  out  of  any  efpoufals,  where  he  entitled  himfelf  as  heir ;  and 
the  tenant f aid  that  he  v)as  born  within  the  efpoufals  at  D.  in  a  foreign 
county i  and  it  was  tried  by  the  aiEfe.     Br.  Baftardyj  pi.  40.  cites  46 

E-  3'  3-        . 

1 3.  In  cut  in  vita  by  the  heir  the  tenant  pleaded  bafiardy  i  and  the 

demandant  alledged fpecial  efpoufals  in  another  county ;  judgment  if  be 

fhall  Be  received  to  alledge  baftardy ;  and  the  other  alledged  that  Ms 

amounted  to  mulier,  prift  quod  non,  and  writ  was  awarded  to  the  hi'* 

fhop  where  the  land  was,  and  not  where  the  efpoufals  were  alledged.  Br, 

Baftardy,  pK  7.  cites  7  H.  4.  7. 


(L)     In  what  AElions  it  may  be  tried.    \And  bow  it 

mujl  be  certified J\  pi.  3. 

•  Br.  BaC-  fi,  T  T  may  be  tried  by  the  biftiop  in  an  aftion  of  tr^^Sy  or 
U?  d^*i4  ^^^  perfonal  affion,  as  well  as  in  adions  real.     •  14  H.  4. 

H.V  37      3^*  t  19  H.  6.  17.  b.] 

[bac  It 

llaould  be  (36)  sft  10  Roll]  S.  C.  fays  nota  by  Hull,  that  baftardy  it  no  plet  in  trefpafs,  but  iball  coa- 
dttde  to  the  franktenement ;  for  if  this  /ball  be  a  plea,  then  writ  Aall  be  awarded  to  the  bi^Kip  fyr  the 
trial  thereof,  which  never  was  feen  in  trefpafs  j  |aod  non  negatur.  But  ibid.  pi.  41.  cites  3  £• 

4.  II.  that  in  trefpafs  they  were  at  iffue  upon  baftardy,  and  it  was  tried  by  certificate  of  the  biAop. 
Quod  nota  in  wEtion  perfonal.  And  ibid.  pi.  42,  fays,  note,  that  at  this  day  ifltie  taken  of  baftardy 

in  a^on  peifonal  (hall  be  tried  by  the  bifhop,  as  well  as  in  plea  real|  and  yet  m  ancient  timtM  it  was  tried 
by  th§  cwnty  in  oBim  perfanai^  and  by  the  bfi>9p  in  affitm  real,     Br.  Baftardy,  pi.  4I.  cites  4  B.  4.  3$. 
f  Fitsh.  Trial,  pi.  6.  cites  S.  C.  Sec  tit.  Trial  (P)  pi.  30  &  31.  S.  C.  and  the  notts 

there. 

t  Br.  Baf-  [2.  It  may  be  tried  in  an  ojffife  as  well  as  in  a  praecipe  quod  red* 
Stei^s^C.^*  <fc^  or  other  writ  in  the  right.  38  E.  3.  ^^.  adjudged,  %  38  Aff, 
—Br.  Cer-    14*  adjudged,  27  E.  3.  82.  b.] 

tificate  dc 

Evef^ut,  pi.  27.  dta  S.  C       ■  ■  See  tit.  Trial  (B.  a}  pi.  1.  S.  C.  and  the  notes  dieic. 

[3.  Brf. 
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C3.  Baftardy  ought  to  be  certyUd  under  the  feal  of  the  w£ndrj  s  Br.Ceitifi- 
for  it  is  not  fulficicnt  to  be  certified  under  the  fcal  ottbe  comtmffarj^  !!1?^^7^* 
20  H.  6.  I.J  citnS.|| 

4.  Baftardy  was  certified  in  a  replevin^  and  therefore  it  feems 
that  the  aclion  is  in  the  realty^  and  the  certificate  of  mulier 
between  the  plaintiff  in  the  aflife  and  a  ftranger  in  the  replevin 
was  a  good  eftoppd  between  the  tenant  in  the  afftfej  who  was  a 

JirangeTy  and  the  plaintiff  in  the  affife.     Br.  Baftardy,  pi.  19.  cites 
7  H.  6.  37. 

5.  Where  a  man  is  a  mulier,  there  muft  be  a  fpecial  baftardy 
certified  \  for  that  the  bifhops  own  fuch  a  one  to  be  legitimate ; 
per  Holt  Ch.  J.     5  Mod.  420.  Mich.  16  W.  3, 


Fol.  362. 
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(M)     Who  fhall  take  Advantage  of  the  "trial  of  Baf- 
tardy.    And  of  what  Trial,  and  e  contra, 

[l.  J  F  a  man  be  certified  a  mulier  by  the  ordinary^  this  is  not  any  ef*  t  8r.  Baf. 

toppely  becaufe  he  may  be  a  bajlard  by  our  laiv  notwithfianding  ;  ^^»  ^ 

for  if  he  was  born  before  marriage ,  and  the  marriage' was  *  had  after*  cites  18  E. 

wards  J  the  ordinary  will  not  certify  him  to  be  a  baftard,  but  a  mu-  4-  «*•  [but 

lier.     t  18  E.  4.  29.  b.  30.  t  1 1  H.  4.  84.  1 8  E.  3.  33.  b.  34.  ad-  ^|^g"^ 

judged.     30  E.  3.  8.  b.  26  AfT.  64.  J  7  H.  6.  37.     But  judg-  30.] 
ment  (hall  be  given  in  the  adiion  in  which  the  certificate  is  made,      X  ^'tth. 

according  to  the  certificate,  ||  40  E.  3.  40.  30  E.  3.  8.  b.  adjudg-  fftiteV'' 

ed«  18  E.  3.  34.  admitted,  and  34.  thereafter  adjudg*  C.—^^Br. 

ed.     Contra  5  7  H.  6.  3  7.  b.]  Bafbrfy,  pL 

'   '  ^ '        -^  11.  cites 

s.  c. 

\  Br.  Baftardy,  pi.  10.  cites  S.  C.  Br.  Certificate  de  Evefque,  pi.  9.  cites  S.  C.— Br.  £f« 

topped  pi.  7&.  cites  S.  C.  ■  Fiuh.  Eftoppel,  pi.  21.  cites  S.  C. 

I  Br.  Baftardy,  pi.  a.  cites  40  £.  3.  39.  S.  C. 

%  Br.  Eftoppel,  pi.  7S.  cites  S.  C.  Br.  Certificate  de  Evefque,  pi.  9.  cites  S.  C       —Br. 

Baftardy,  pi.  19.  cites  S.  C— ^Fitsh.  Eftoppel,  pi.  ai.  dices  S.  C. Br.  Baftardy,  pK  la.  cites 

$.  C.  accordingly  per  Tirwhit,  and  therefore  z  ftranger  to  this  record  may  bafiardiwu  him*  •  'Contra  if 
be  had  been  ctrtifed  hafard  by  the  bifliop ;  iytAift>aU  eftop  pnviet  and  grangers }  for  he  who  is  a  baftard 

by  the  ccckfia.'tical  law  is  baftard  by  our  law.     Ibid. But  Brooke  fays,  fn^re  of  this  opinion  of 

iQulictty  s  for  Brooke  fays,  it  feems  chat  the  ordinary  (hall  not  certify  at  tha  common  lavr  by  the  Jaw  of 
the  church,  but  by  the  law  of  England.  And  Rolf  relinquiHied  the  eftoppel,  and  pleaded  that  he  wu 
bom  within  the  efpouf^ls  at  D.  and  fo  to  iflue.  Ibid.—— In  aflife,  baftardy  was  certified  in  a  replevin. 
The  certificate  of  mulierty  between  the  plainiifF  in  the  aflift  and  a  ftranger  in  the  replevin,  was  a  good 
ifhppnlhtnoten  thettmmtt  in  thtaffft^  vfbo  was  a  ftranger,  and  the  plaintiff  in  theaftife;  and  Brooke  fjys» 
^  hut  that  the  opinioa  of  Tirwhit  is  not  law  -y  lor  hcie  it  was  adjudged  a  good  eftoppel.  Br,  Baftardy^ 
fl.  19.  cites  7  H.  6.  37. 

Writ  of  entry  fur  dliffetfin  by  the  heir*  The  tenant  Jaid  that  he  wat  a  jhaftenrd,  and  tiie  other  fajd  that 
mttlicr,  and  not  baftard,  by  which  it  was  fcnt  to  the  bifliop  to  certify,  and  day  given  to  the  parties  till 
BOW9  and  the  Inftfnp  certified  that  Mir/trr,  and  the  demandant  prayed feijin  of  the  land,  and  had  it,  notwith- 
ftasdiag  that  l^cot  alledged  that  the  ufage  had  been  in  all  anions,  except  dower,  that  the  parol  ihall  be 
pvt  without  day,  where  it  is  fedt  to  the  bifliop  to  certify,  &c.  and  the  plea  to  be  revived  again  by  re-fum- 
BMU;  and  yet  non  allocatiir,  but  judgment  ot  fupra.     Br.  Baftard,  pi.  a.  cites  4.0  £•  3.  39. 

In  martdnacdlor  the  tenant /aid  that  the  demandant  was  botn  out  of  any  efpuufaU,  The  demandant 
laid  that  this  is  tantamount  as  baftard,  whereas  he  has  here  certificate  of  the  bilhop  that  he  is  mulier,  and 
^  the  tenant  had  the  plea.    Qgsre.    Br.  Baftardy,  pi.  29.  cites  1 1  Aft*.  20. 

[2.  If  between  Jlrangers  another  be  tried  a  baftard  per  pais,  this  Br.  Trial, 
n^/  net  bind  him  who  isfo  tried,  becaufe  he  is  a  ftranger  to  the  trial  ^^'  2'  ^'^^ 

d  4  and 
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[ind.foar-    and  caunot  havc  an  attaint.    40  E.  3.  37.  b.  Do£kor  &  Student 

is,  but       ^^'  *>•] 


rtntad,  and  ihould  be  40  £.  3.  37.  b.  pK  x  I*  by  Finchden obiter. ]—Fitzlu  Tii^l*  pL  ff«  ctta 
rc*  butS«  P«  does  doc' a^ear  there. 

[3.  'But  otierwayj  it  is  of  him  that  is  privy  to  the  attaunt.     Doc- 
tor &  Student  68.  b.] 
•  Fitzh.  [^.  If  a  man  be  certified  a  hqftard  by  the  ordinary,  he  (hall  be/fr« 

AA^^citcs  s  P^^^^^h  ^^^^^  ^g'^i^ft  ^^^  ^he  world  to  avoid  [have]  a  contrary  cerdfi- 
c.  bucs.  p!  cation^  and  becaufe  it  is  the  higheft  trial  thereof.  Dodlor  &  Stu« 
does  not  ap-  dcnt  68.  and  fhall  continue  of  record.    *  40  E.  3.  38.  f  11  H.  4^ 

pear  there*      o  ^  -i 

^ Br.  ,      ^4-J 

Trial,  pi.  9.  cites 4 1  [bat  fliould  be  40]  £.  3.  37^  b.  S.  C.  &  S.  P.  f  Fitih. 

Baftardy,  pi.  6.  cite;  S.  C. Br.  Bajardy,  pL  12.  cites  S.  C.  S.  P.  by  Littleton.     Br.  Bafiar<. 

dy,  pi.  43.  cite.  18  £.  4.  28.  [29.  b.  30.] 

^^^'  '*^  [S*  And  fo  if  the  party,  who  is  certified  a  baftard^  is  ^firanger  t$ 
S^fsfcf '  '*'>^-    "  H.  4.  84.] 

—Br.  Baftardy,  pi.  12.  cites  S.  C. 

Fitah.  Tri-  .  [g,  £g^]  If  a  man  be  certified  a  baftard  by  the  ordinary  in  aperfiu^ 
cltc^Mkh.   ^^  ^"^i  ^^c  fhall  be  bound  perpetually ^  as  well  as  in  actions  real, 

J0H.6.17.  jpH.  6.i8.b,] 
s.  c 

Br.  Baftardy,  ^1.  ao.  cites  S.  C»  Br«  Villeinage^  pi.  so.  cites  S.  C.  Br.  Genenllfliiei 

pi.  13.  citcf  S.  C. 

4:C232j 

See  pi.  I.  if  [7.  If  a  man  be  certified  a  mulierhj  the  ordinary,  in  an  z&ioa 

notcj  there,  between  himfelf  and  J.  S.  ihisjbal/  not  hind ftrangers  thereto ;  but 

^  There  they  may  fay  that  he  is  a  baftard.     23  Afl*.  5.  adjudged.  27  £.  3, 

Ss  no  fuch  J  82.  b.  adjudged.] 

folio  in  the     '  ^      o       j 

yegr-bpok. 


(N)     At  what  Time  the  Trial Jhall  hind. 

[i.  T  F  a  man  be  certified  a  baftard,  yet  this  (hall  not  bind  hefon 
^  judgment  J  given  thereupon,  in  an  adion  between  him  and  the 

other.     18E.  3.  34.] 
In  trefraf5»         [2.  If  the  defendant  he  certrfied  a  hqftard  by  the  ordinary,  yet  th^ 
they  were  at  certificate  (hall  lofe  its  force,  if  the  plaintiff  he  nonfuit  after  z  for  thqi 
>^tfr^,and  the  certificate  is  not  of  record,     18  £.  3.  34,] 

it  wa«  tried 

kj  Certificate  cf  the  bi/bop,  quod  nota.  In  affion  perfonal\  and  by  the  beft  opioioa,  after  the  eerttfumt^ 
piaintitf  may  be  mn-futted^  and  then  per  Moiie  J.  ihitcertyieate  is  no  eonclufitn  at  all  of  the  btlhnlfi 
no  9pore  than  after  difcontiouance.     Br.^Baftardy,  pi.  41.  cites  3  E.  4.  1 1. 

[3.  But  iifier  certificate  ofhaftardy  in  the  tenant,  if  the  tenant  Jietf 
by  which  the  writ  abates^  yet  the  certificate  ihall  ftand  in  force,  18 

E-  3-  34-J 
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(O)    Baftardy  proved.     When, 

^  t^USTUM  non  efi  aliquem  antenatum  nwrtuum  facer e  hajlar^  Fw  by  Ac 
J  dunty  qui  tqto  tempore fuo pro  legitimo  habebatur,    8  Rcp.  loi,  ^nj  t^**^* 
in  oir  Richard  Lechford's  cafe,  cites  13  £•  i.  tit.  Baftardy,  2^.       continuance 

ofpolTefiiony 
and  df'mg  pea<Myfiiffdj  he  it  idjudged  heir  to  his  fith^^  and  by  bu  dying  wkhont  ilToei  iht  muUer 
i)uU  nave  the  Und.     Ibid,  ches  S.  Ct 

2,  A  man  had  ijfue  hy  his  feme  and  was  divorced^  and  after  he  took 
pmther  feme  and  had  other  iJfue ;  xhtfirft  ijfue  fued  in  thefpiritual 
court  to  repeal  the  divorce  after  the  death  of  his  father y  and  to  bq^ardize 
the  iffue  of  the  fecondfemey  and  he  had  prohibition  ;  for  the  title  and 
the  defcent  were  comprifed  in  the  libel  as  was  agreed  there.  Br, 
f^rohibitioni  pi.  9.  cites  12  H.  7.  24, 

3.  But  a  fentence  given  for  a  marriage  may  be  repealed  after  tht 
death  of  the  parties^  and  fo  ex  obliquo  baltardize  the  ifiue.  Jenk, 
^89.  pi.  26, 

4.  The  rule  that  a  man  Ihall  not  be  baftardized  after  his  death^ 
holds  only  in  cafe  of  baftard  eigne  and  mulier  puifne,  viz.  fuch  a 
baftard  as  is  bom  before  the  efpoufals  of  a  father  and  mother,  who 
marry  afterwards,  and  faid  that  the  rule  extended  to  no  other ;  per 
c^.  I  Salk.  120.  pL  I.  Hill.  6  W.  3.  B.  R.  Pride  v.  Earl  of 
Bath  &  Montague, 


(P)     Where  they  fhall  take  by  Grant  or  Devife.     ,[  233  } 

J,  T    O  R  D  Powis  gave  certain  lands  to  Thomas  Gray  hisfon^  hy  D.  313.  b, 

-■-'  himbegottenonthebodyofJaneOr*iuellyjtXilv/7iiSZgooA^MT^  ^•.^3- 
chafe  and  gift  to  Thomas  Gray,  becaufe  it  was  his  known  name;  ei"".*gJL»j 
cit^  by  Dyer  J.  3  Le.  49.  pL  69.  cafe,  s.  c. 

*        ■  &  S.  p.  ad« 

mitted.        I    S>  C«  dt^  per  car*  6  Rcp.  77.  a.  ■  And.  70.  pK  143.  MScb.  22  &  %x  £lb.  S* 

f.oWter.  .  '    ^ 

2.  H.  the  8th  fcifed  of  certain  lands,  by  letters  patents  granted  a  remaJn- 
thcm  to  T.  Hok  for  life,  remainder  to  John  Holt  his  Jon  who  was  in  ^R|"Ji^o£ 
jruth  9  baftarid.     Dyer  thought  it  a  good  purchafe  in  law,  as  well  r.  ii'good 
in  the  cafe  of  the  king  as  of  a  common  pcrfon,  and  if  the  king  had  though  he 
granted  the  land  to  John  Holt^  without  naming  him  fon,  the  fame  if  in  vulgar' 
l^ad  been  a  good  purchafe  \  but  if  he  had  named  him  John  the  fon  reputation 
cf  Thomas  without  giving  him  a  fumame^  there  the  purchafe  ^^  *^®"»- 
fliould  not  be  good  if  he  were  a  baftard  \  becaufe  he  hath  not  n^  i^own*by 
pun  coguHum^  as  where  be  ha^  a  furfiame,  3  Le,  48.  pi.  6^.  Mich,  fucb  name* 
J  c  Eliz.  C.  B.  Anon,  ^-  f  «p-  ^5- 

.  -^       •  a.  67.  a. 

^itet  39  £.  3.  II.  I  A  baftard  fappoied  to  be  the  fon  of  fuch  a  father,  it  not  in  law  his  fon ;  but 

when  he  has  the  reputation  and  pretence  of  being  his  fon,  that  pretence  is  enough  to  gire  the  law  fuch 
aodce  of  blm^  as  to  qiable  hixn  to  purchafe  by  that  name;  per  Holt  Cb.  J.  7  Mod.  109.  Mich,  i 
A«l«  Bt'lU"  '  .     -  .      -      -   T  .     ". 

3.  L. 


2^2  iBdSdttk 

^'  *p  fdf''       3'  ^'  ™*dc  3  fcoiFmcnt  to  his  own  ufe,  and  after  dcvifcd  that  his 

J  5  EliL  *  feoflfecs  (hould  be  feifed  to  the  ufe  of  his  daughter  A,  who  in  truth 

Lingcn's  was  a  baftard^  and  yet  thii  is  a  good  devife  of  the  land  by  intention ; 

s*^ — ^  ^^^  ^y  "°  poflibility  they  can  be  feifed  to  her  ufe ;  cited  by  Dode- 

Cro.  e!'  ridge.    Poph.  i88.  as  the  cafe  of  15  Eliz,  D.  323. 

358.  in  pi* 

17.  ■'         Jeak.  139-  pi.  2 1.  S.  C.  and  if  the  will  bad  direded  an  eftate  to  be  made  by  the  feoiltes  to  A* 

bisdaughter,  it  bad  been  good  becaufe  of  the  plain  intent  of  teftatur. 

Conftder*.  ^.  A  man  cannot  ralfe  an  ufe  to  2.  haftard  by  fuch  name^  though  it 
t^amaiM  ^^^^^  ^^  ^^^  ^^^^  h  ^^y  (f^^^/f^^nder ;  agreed.  And.  79-  pi.  145. 
wiiiMtrlSife  Trin.  19  Eliz.  Gerard  v.  Worfcly. 

an  ufe  to  a 

KilVard ;  for  though  there  is  natural  affe^l'on  between  them,  y«t  the  raifing  tbt  ufi  U  a  ew/iitutin  of  tht 

kit'y  and  thcrefotc  the  ufe  ihall  never  arili:.     Jeak.  47.  pi.  90.    ■    ■'   D.  374.  pi.  i6.  S.  C. 

5.  If  A.  has  iiTue  a  baftard  and  mulier  both  named  John,  and 
he  gives  to  his  fin  called  John^  the  baftard  (hall  take ;  but  if  to  bisfim 
Jobny  the  mulier  ihall  take  \  per  Clark  J.  Mo.  230.  pU  367.  Hill. 
29  Eliz.  in  the  exchequer. 

6.  If  the  ijfue  of  a  baftard  purchafe  land^  and  dies  without  iffue. 
Though  the  land  cannot  defcend  to  any  heir  of  the  part  of  the  fa- 
ther, yet  to  the  heir  of  the  part  of  the  mother  it  may ;  fo  if  the 
baftard  was  attainted;  for  the  heirs  of  the  part  of  the  mother  make 
not  any  conveyance  by  the  baftard**    Arg.  Noy,  159.  in  cafe  of  the 

•  r  274  1  ^^"?  ^*  BoT^^ifton  &  Adams. 

In  the  fjmc  7*  A.  vcivkc^  feoffment  to  the  ufe  ^/'himfelf  for  life ;  after  to  fiich 
eafcrefioried  iffue  or  jflucs  of  the  body  of  M.  F.  from  elder  to  elder,  as  were  re- 
thc^miu.  P"^^^  '^  be  begotten  by  A^  whether  lawful  or  unlawful ;  and  held  by 
tion  was  to  all  but  Popham,  that  it  is  a  good  remainder  limited  to  a  baftard  \ 
iSmidf  for    for  a  fon  in  reputation  fuffices  to  make  him  a  purchafor,  cites  14 

fuch  iffue°^  ^^*^  ^"  3*3*  ^"^  *  though  22  EHz.  it  was  held  that  a  man  cannot 
&c.  who  by  by  covenant  raife  a  ufe  to  a  baftard,  yet  by  way  of  limitation  of  ufe 
common       q^  ^  feoffment  he  may.     Nov,  2  c.  Bladwell  v.  Edwards. 

fuppofition  '  t     ^j 

or  intendmcnt^irA/  he  rt fated  to  he  hegetten^  &c.  no  iflue  being  bom  till  afterward!)  G^wdy  thought 
the  iimiution  good,  thougn  the  iflue  wu  mt  in  effe  at  t^e  time.  Popbam  agreed  that  fuch  a  renaainder 
to  a  baftard  in  efTc  might  be  good,  becaufe  he  is  a  ffrj^n  ktKwn,  and  may  be  in  time  reputed  the  ibo  of 
another,  but  thought  it  could  not  be  good  to  a  baftard  before  he  is  born,  and  he  cannot  gain  the  rcpnCa- 
tion  or  n  \me  at  the  inftant  of  hit  birth,  and  if  he  cannot  take  then,  he  never  fliall  after  \  for  the  hw  wiU 
not  expedl  longer,  and  the  limitation  to  one  and  the  iftfues  of  his  body,  it  always  to  be  iwtewdeJ  lawfiJ 
iffye-i  and  thelaw  will  never  regard  any  other.  Fc:nner'J.  inclined  to  that  opinion,  an<f  (aid  they  had 
confeireU  with  divers  juftices,  and  that  the  greater  opinion  of  them  was,  that  a  remahtdcr  le  bitfirft  re* 
puted  lon  or  ^mfiard  is  not  good  ^  for  t  e  law  favours  not  fuch  a  generation,  nor  will  fuffer  fuch  limitatioa 
for  the  inconveniencies  that  migl  t  arife  thereupon.  Cro.  £.  509.  pi.  34.  Mich.  38  ft  39  £Us.  B.  R« 
Blodwell  V.  Edwards.— Mo.  430.  pi.  602.  S.  C. 
A  woman  might  gnre  lands  In  frank 'marriage  with  her  baftard.     Noy,  35*  cites  Plowdea. 

8.  If  an  obligation  be  made  to  J.  S.Jlfio  (f  hsredi  G.  S;  ^here 
indeed  he  is  a  baftard ;  yet  this  obligation  is  good.    Bacon's  Ele- 
ments, 91. 
f     9.  Devife  to  a  fon  who  is  a  reputtifon  is  good ;  per  Ncwdigate 
J.     2  Sid.  149.  cites  a  cafe  in  1655.  Sir  Jo.  Mitchd  v.  Sayers. 

10.  Iliegrtimate  fon  may  to^  ^ /i&#  ifonif  of  the  reputed  father 
after  he  has  acquired  a  certain  name  by  reptttation  :  per  Raymond  J. 
Raym.  412.  Mich.  32  Car.  2.  B.  R.  obiter.^ 

II.  In 


11.  In  cafe  of  a  baftard  the  reputative  name  muft  \)cJbewnto 
make  the  grant  good.  Arg.  Pari.  Cafes,  222.  in  cafe  of  the  King  ▼• 
BiJhop  of  Chefter  and  Pierce. 

12.  A,  devifed  3000/.  to  all  the  natural  children  of  B.  his  fin  by  J. 
8.  Some  were  born  beforCi  and  feme  after.  Ld.  C.  Parker  de- 
cieed,  that  the  natural  children  born  after  the  will  ihall  not  take 
(hare  of  the  3000L  for  they  cannot  take  till  they  have  gained  a  name 
if  reputation,  and  therefore  if  I  grant  to  the  ijfue  of  J,  5.  legitimate  or 
illegitimate f  yet  a  baftard  (hall  not  take.  Wms.'s  Rep.  529.  HilL 
17 1 8.  Metham  v.  the  Duke  of  Devon. 

For  more  of  Baftard  in  general,  fee  SDcCtent,  (BtMt&j  %^f^> 

.  (Eridl^  and  other  proper  titles. 


(A)    Bertotcft^ 


[i.  nERWICIf  is  not  part  of  England,  nor  governed  by  the  X>eJ>tw«« 
^  laws  of  England.     7  Rep.  23.  b.  Trin.  6.  Jac.  in  Calvin's  ^i^Jf^^^^tde 

cafe.]]  St  Berwick, 

and  it  was 
a^jtt^s  dttt  the  pUintiflr  nil  eafitt  ptr  hreve,  becaufe  the  court  bere  had  no  juriiaidion.    Aig.  Godb. 
387.  citn  1  E.  3.  Obligacion  15. 

2*  Habeas  corpus  was  awarded  to  the  mayor  of  Berwick,  and  lie 
was  fined  and  imprifoned  for  his  contempt  in  refufing  to  obey  it. 

Cited  Cro.  J.  543.  pL  3.  Mich.  17  Jac.  B.  R.  [  235  ] 

3.  Covenant  to  repair  houfes  in  Berwick  was  tried  in  Northum-  Raym^  i73» 
bcrland.  Lev.  252.  ftBch.  20  Car.  2.  B.  R.  Crifpe  v.  the  Mayor,  f;^  fo.'rf^e'' 
frc  of  Berwick  upon  Tweed.  pbincim-^ 

Mod.  36.  pi. 
SS.  S.  C.  adjorpatar.  Sid.  3S1.pl.  14.  Jackfon,Src.  ▼•  Mayor  of  Berwick^  adjudged,  on  great 

debate,  for  the  plaintiff.  Vent.  5S.  S.  C.  the  court  ruled  the  venire  to  be  well  awarded. 

4.  Berwick  is  part  of  Scotland,  and  bound  by  our  aBs  of  parliament^ 
becaufe  conquered  in  £•  4th'6  time  \  but  the  courfe  is  to  name  it  epc^ 
ff^slj,  becaufe  it  ift  out  of  the  realm,  and  not  like  to  Wales.  Arg. 
Vent  59.  HilL  21  Car.  2.  B.  R.  in  cafe  of  Crifpe  v.  the  Mayor  of 


;•  Berwick  upon  Tweed  is  not  mnthin  any  county,  has  nofberifs^ 
the  major  there  makes,  executes ^  and  returns  allprocefs,  and  general* 
If)  their  iiiits  there  are  commenced  and  ended  in  their  own  courts ; 
Jy  in  a  caufe  of  land  there^  if  commenced  here,  there  is  a  fuggef- 
tiou  on  tM  rollj  that  hnve  domini  regis  ibi  nan  currit,  as  it  is  in 

Wales, 
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Wales,  and  on  this  reafon  an  attachment  could  not  be  granted 
againft  the  m^vor,  becaufe  no  iheriff  to  execute  it  \  but  a  ti^aff 
was  fent.  2  Snow.  365.  pi.  355.  Trin.  36  Car.  2.  B.  R,  the  May-, 
or  of  Berwick's  cafe. 

For  more  of  Berwick  in  general,  fee  ^tf  Ql>  and  other  proper  titles* 


l^t^tm  ^ea. 


(A)     What  is.     And  the  Effed  of  Perfons  being 

beyond  Sea. 

S  Rep.  99.  I.  n  E I N  G  beyond  fea  will  excufe  an  heir  not  coming  in  to  be 
a.  Sir  Rich-  -D  admitted  to  a  *  copyhold;  fo  from  outlawry  :  fo  from  a  ir- 
foi^*»  cafe  fi^^  '^^'  ^^^^^  ^^  entry  ;  fo  from  a  non-^laim  on  a  fine  by  the  com- 
s.  c.  ad.'  mon  law ;  per  4  juuices  againft  one.  Cro.  J.  226.  pi.  i.  Mich. 
>^^rr  7  Jac.  B.  R.  Underbill  v.  Kclfey. 

S.  p.  heW       '  •'  ' 

GiCK  J.  1 01.  pi*  3».  Mich.  3  Jac.  B.  R.  Whitton  t«  WiUi^ms.-— But  g^ng  beyond  feai  after  die 

firfl  proclamation  made  will  not  excufe  the  heir  of  a  copyhold.     Ibid.  loo.  b. 

It  vras  agreed  by  the  counfel  for  the  defendant,  that  if  the  going  beyond  fea  had  been  after  tbe  defcent. 

It  would  have  bound  the  heir.     Cro.  J.  loi;  pi.  31.  in  ^.  C.  of  Whirton  ▼.  Williamt. So  if  a 

nun  be  difleifed,  and  afterwards  goes  beyond  fea,  and  a  defcent  is  caft  afterwardr,  thi5i|iall  tcdl  his  entry* 
t  Rep.  loo.  b*  cites  Litt.  f.  440.  *  Cite4  3  Mod.  114. 

2.  A.  having  iflTue  two  fonSj  B.  and  C.  infants^  devifed  to  B. 
^ool.  and  made  D.  executor.     B.  about  5  years fince  went  ieyond 

fea,  leaving  a  note  that  he  would  not  return  in  7  years^  but  it  is 
not  known  if  he  be  living  or  not.  C.  as  next  of  kin,  fuggefling 
B*  to  be  dead,  takes  out  admintftration^  and  brings  a  bill  for  the  le- 
gacy. Decreed  the  lool.  and  intereft  fince  B.  went,  to  be  paid  to 
C.--*C.  giving  fecurity  to  repay  it  to  B.  if  he  fliould  ever  returoy 
r  ii6  1  ^^^^  fecurity  is  to  ftand  for  3  years,  and  no  longer,  but  the  plain* 
*•  ^  "*  tifPs  own  fecurity  to  ftand  for  ever.  yin.  II.  419.  Hill.  31  tar, 
2.  Norris  v.  Nprris. 

3.  Executor  in  trtift  being  gone  a  foldier  to  the  Indies^and  the 
plaintiff  making  affidavit  of  it,  that  he  knew  not  if  be  was  living  or 
dead,  nor  where  to  find  him  to/erve  him  %vitb*procefs^  ordered  on 
motion,  that  though  he  was  fl  neceffary  party  defendanty  the  plaintiff 
might  proceed  againft  the  other  defendants  without  prejudice,  for 
pot  bringing  him  tp  hearing,  and  plaintiff  had  a  decree,    Per  Jef? 

fcrics, 


fcrics  C.    Vem.  487.  pi.  473.  Mich.  1687.  in  a  note  at  the  end 
of  the  cafe  of  Walley  v.  Whaley,  Gaudy,  and  Warner. 

4.  Dublin,  or  any  other  place  in  Ireland,  is  beyond  fca,  within 
the  meaning  of  that  claufe  in  thc^atute  of  htnitations  s  per  Holt 
Ch.  J.  Show.  91.  Hill.  I  W-.  &  M.  Anon. 

c.  Defrndant  being  beyond  fea  did  not  avoid  Xh&Jlatufe  oflimi^  Thedcfnid- 
tatms.    Shaw.  98.  Trin.  2  W.  &  M.  Hall  v.  Wyborn.  Uy^k^^ 

does  not  hioder  or  excufe  the  pkujitifF  for  not  fuing  within  the  6  years.     Show.  341,  Mich.  3  W.  A ' 

M.  Cheveley  v.  Bond. Rat  now  4  &  5  Ann.  cap.  16.  alters  the  law  in  this  cafe  of  the  delcndant't 

beinf  beyond  fea.— —And  fee  5  Geo.  1.  cap.  25.  as  to  proceedings  In  chancery  in  fuch  cafes. 

6.  A.  who  was  r^Jident  at  Tunis,  fued  J.  N.  at  law,  and  J.  N.  ^^'^^^^^ 
brought  a  hill  agawft  A.  and  had  an  order,  t\i?Lt  fervict  on  defendants  ^^JuJ^cr 
attorney  ihould  be  good ;  but  defendant's  attorney  fliall  not  be  al-  i^fattennyta 
lowed  to  anfwer  for  the  defendant  without  oath,  though  it  was  in-  °^^*^|^ 
lifted  that  no  commiffion  could  be  fcnt  to  Tunis,  and  that  it  was  fend  fuit^ 
the  Cimc  as  if  the  defendant  lived  in  an  enemy's  country ;  but  per  the  coart 
CUT.  the  Englifli  have  a  conful  at  Tunis,  and  commiffions  have  gone  ^rd!llli^«^ 
there  by  way  of  Leghorn,  and  fo  denied  the  motion.  Wms-'s  Rep.  attorney  to 

C23.  Mich.  17 1 8.  Anon.  appear  for 

•^  the  priAci- 

pal,  and  that  fervice  on  hlxn  (hould  be  good  fervice.    Ibid« 

(B)     Of  Thinga  done  beyond  Sea.     And  Pleadings. 

I.  T  F  an  obligation  bears  date  at  Cane  in  Normandy,  the  obligee  In  debt  »p$m^ 
-*  may  bring  a£kion  in  England,  and  declare  in  Cane  in  the  county  J^g^^** 
rfS.  in  a  place  called  Normandy.     Quod  nota  bene.     Br.  Obliga-  fiuthatu 
tion,  pi.  87.  cites  48  E.  3.  2.  «"»» *^^« 

and  prayed  that  the  plaintiff  be  examined,  and  it  was  denied  per  cur.  For  it  was  faid  that  becaufe  i( 
btrt  date  at  larger  without  place  ceruin,  it  fuffices,  though  it  was  made  at  Rome,  or  other  place,  and 
mxj  be  aliedged  to  be  made  here.    Br.  Examination,  pi.  31.  cites  21  £.  4.  74.  Windham  J.  faid 

that  a  bond  dated  at  Paris  in  France  may  be  laid  at  Paris  in  France  in  IJlington  }  but  where  it  is  dated  at 
Paris  in  France^  within  the  kingdom  of  France^  it  is  not  triable  at  all ;  anid  that  fo  it  had  been  held  bf 
good  opioion.     z  Keb.  31 5«  pi.  26.    Hill.  19  &  20  Car.  2.  B.  R.  in  cafe  of  Freeman  v.  King. 

2.  Debt  upon  an  obligation*  The  plaintiff  counted  that  it  was  S.  P.  and 
made  at  B.  in  Kent,  where,  in  truth,  J5.  //  in  Normandy  ultra  mare^  ^J  faidthat 
and  it  was  for  him  to  ferve  in  the  war  in  France  ;  where  it  was  ao/uebpkca 
faid  per  Belk.  that  caufes  of  war  are  determinable  before  the  con-  ^*"*^  ^' '» 
ftable  and  marflial ;  but  there  it  was  admitted,  that  of  deed  or  con^  jrlw/^'wd^ 
iraSf  made  in  England  for  fervice  to  be  done  beyond  fea,  or  upon  the  fea,  therefore 
as  to  go  to  Rome,  or  to  ferve  as  a  mariner,  &c.  the  adlion  lies  in  ^^"^^^  f*y« 
England.     Br.  Jurifdidtion,  pL  15.  cites  48  E.  3.  3.  had^b'^n' 

good  to  have 
counted  at  a  place  called  B.  in  fucb  a  wll  in  the  eoanty  of  Kent,  And  where  the  indenture  *  was  to  ferve 
in  tie  wr  in  France^  the  party  mzy  fie^o  bcw  be  Jerved  there,  and  the  other  may  aJ ledge  payment  without 
jewing  acquittance*  Brooke  fiys,  quaere  if  the  defendant  fays  that  the  plaintiff*  did  not  ferve  him 
pfout.  Sec.  where  this  fliall  be  tried,  by  reafon  that  the  aft  fliili  be  done  ultra  mare.  Br.  Oette,  pi.  46. 
cites  S.  C.  Br.  Lieu,  pi.  16.  cites  48  £.  3.  a,  3.  S.  C. 

3.  A  bond  made  in  France  is  fuable  in  England.     Br.  Obligation,  So  a  bond 
pi.  7.  cites  20  H.  6.  23-  and  fays  this  fccms  [to  be]  where  it  does  ^*«"«g  «&/# 
not  bear  date  at  any  place  certain.  FnmTi^"**** 

be  Aicd  in  England.    Jenk.  10.  pi.  xS,  cites  6  Rrp«  DovMale's  cafe.       ■■  .iWherg  the  phintiff  dc« 

dared 
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dared  on  i  bond,  ind  ftt  forth  diat  it  «rat  made  at  Bourdomx  in  France^  tliii  coart-^  B.  R«  ntmhd 
any  JMriffiffieUf  becanfe  the  matter  did  arife  in  a  foreign  nation.     Carth.  i x*  in  cafe  of  Jcnmngt  ^.  Haa* 

^yn. Jenk.  31*  pK  60.  makes  the  difference  between  Amiens  in  FrMctttad  Aautaamrtnt  Fror 

eue  i  and  that  in  the  laft  cafe  it  cannot  be  fued  in  England* 

Upon  a  bond  which  bears  date  in  Normandy  a  man  ihall  not  have  a€Uon  here}  b«t  ta  cafe  «f  mg 
dated  there  Mnd proved  here,  it  is  good.     Arg.  Oodb.  387,  388.  cites  Teftament,  16.  per  Pole. 

GeneraUy  fpeaking  the  deed»  upon  the  oyer  of  it,  muft  be  con6ftent  with  the  declaration}  betle 
tbefe  cafes  propter  neceffitatemy  if  the  inconfiftency  be  as  little  as  poflible,  it  is  not  to  be  icgudd,  si 
where  a  ctUraS  was  of  a  voyage  from  Fert  St,  George  to  Great  Britain,  this  imports  Fort  St.  Geoige  to 
he  different  from  Great  Britain.  The  plaintiff*  declared  chat  the  defendant  continued  at  Fott  St.  George 
in  Indihns  Orientallhus ;  and  upon  oyer  of  the  deed  it  bore  date  at  Fort  St.  Geotge,  yet  it  was  aajedsed 
for  dieplaindff.     10  Mod.  255.  Trin.  13  Ann.  B.  R.  Parker  t.  Crooke. 

Bttt  in  the  declaration  a  plaee  h  England  mnfi  he  aUedged  fro  fim»s,     10  Mod.  255.  Padttrv. 

Crook. Co.  Litt.  f.  440.  a6i.  b.  S.  P. Jo.  6t.  Arg.  Godb.  3S8.  cites  i  £.  3.  1. 18. 

8  S*  3*  S>*  ^^  '3  ^*  4'  5*  ^  ^*  *"^  6  R.  2.  a.  and  so  H.  6.  aS,  %^^  20  S.  4.  i.  %%  E.  4.  zz. 
— —  Lutw.  950.  Davis  ▼.  Yale.  Such  place  ihall  be  intended  in  England*  and  judges  oegbt  to 

majflf""  the  jurifdiftion  of  the  courty  if  the  cafe  be  not  evidently  oat  of  the  jnrlidUlion.  Lat.  5.  in 
Ward^a 

4.  In  debt  upon  an  ohUgatkn^  that  the  defendant  Jbouldfet  over  i8dl 
nvagesby  the  day  of  a  fpire  of  Calice^  ht  pleaded  that  be  had  done  it  ae^ 
cordinpy  at  Calice  in  the  county  of  Kent ;  and  Jenney  imparled,  and 
therefore  it  feems  that  upon  obligation  made  beyond  fea^  the 
plaintiff  may  alledge  the  deed  to  be  made  at  the  fame  place  in  fuch 
a  county  in  England.    Qn  Count,  pi.  42.  cites  15  £•  4.  14. 

5.  If  a  man  be  bound  to  pay  money^  or  fuch  like,  beyond fea^  the 
deed  is  fingle,  and  the  condition  void,  becaufe  it  cannot  be  tried 
in  England ;  and  where  a  man  pleads  a  plea  triable  beyond  fea» 
this  is  no  plea,  and  the  other  may  demur.  Sr,  ConditionSi  pi* 
170.  cites  21  £.4.  lo.  per  Brian  Ch.  J. 

6.  A  releafe  made  beyond  fea  is  void.  Br.  Trials,  pi.  58.  cites 
21  H.  7.  33.  per  Fineux  Ch.  J. 

7.  A£lion  upon  the  cafe  was  brought  in  London  by  A.  B.  that 
whereas  he  was  pojfejfed  of  certain  wine^  and  other  fluff,  andjhewed 
certain  in  fuch  Jbip  ad  va/entiam,  &c.  and  did  not  Jbew  place  cer- 
tain  where  he  was  thereof  pojfjfedy  and  yet  well ;  and  alledged  that 
the  defefidant  fuch  a  day^  y^^r^  and  place  in  London  pronufed for  10/. 
that  tf  thefaidfhip  and  goods  did  not  comefafe  to  London^  and  be  landed 
thercy  that  then  befhallfaiisfy  to  the  plaintiff  100/.  and  that  after  the 

fhip  was  robbed  in  the  trade  upon  thefea^  by  which  he  brought  the  ac« 
tion  for  not  fatisfyingi  and  the  truth  was  that  the  bargain  was  made 
beyond fea^  and  not  in  London  \  but  in  a£^ion  upon  the  cafe  upon 
ailumpfit,  &c.  which  is  not  local,  the  place  is  not  material  no 
more  than  in  debt }  for  he  alledged  that  the  faid  goods  in  the  pa* 
rifh  of  St.  Dunftan,  in  tlie  Eaft,  London,  before  they  were  put  to 
land  or  difcharged,  >4rere  carried  away  by  perfons  unknown, 
&c.  and  the  adiion  lies  well  in  London,  thou^  they  were  loft 
upon  the  high  fea.  Br.  A&ion  furle  Cafe,  pL  107.  cites  34 
H.  8. 

8.  Oufler  le  mere  is  a  good  plea  upon  the  Batute  cf  23  £&. 
Skin.  99.  Hill.  35  Car.  2.  B.  R.  in  cafe  of  the  King  v.  Hunt 

9.  A  fine  was  levied  and  acknowledged  at  Or  learn  in  France,  and 
was  certified  and  allowed  for  good  by  the  common  law  here  in 
England.  Godb.  262.  pi.  359.  Mich.  lojac.  C.  B.  CokeCb.J. 
cites  it  as  allowed  for  good  law  ia  Sir  Robert  Dudley's  cafe* 
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10.  No  rfpkvin  lies  for  goods  taken  beyond  the  feas,  thougk 
brought  hitli^r  hj  the  defendant  afterwards ;  per  FoUexfen  Ch.  J. 
JBhow.  91.  Hill.  I  W.  &  M.  Nightingale  v.  Adams. 

11.  If  the  contraSi  be  laid  in  London^  and  a  collateral  matter ^  or  ThepiauitiiF 
the  thing  contraded  for,  be  done  beyond fea^  you  need  not  alledge  it  ^^^t  have 
done  here,  in  JVarda  de  Cheap ;    per  cur.     Show.  348.  Pafch.  ^f  J'^^*' 
4  W.  &  M.  Mudgc  V.  Bridges.  sintapud  ' 

%id't  lA  die  Eaft'Indiay  vix.  afuJ  Lcndtti^  in  Paroch,  &e*  for  that  was  only  ufing  London^  &c*  for  a 
placapftriaL         10  Mod.  255,  x$6,  Parker  t.  Crook. 

For  more  of  Beyond  Sea  in  general,  fee  (£H}lnntty  ^rtdl)  and 

other  proper  titles. 


mw  of  Cjcftange,  SSotts,  ^t. 
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(A)     What  are  Bills  of  Exhange. 

I.  TxEBT  againft  a  merchant  upon  a  bill  by  him,  payable  at  the  Browni. 

f^^  j/'/Atf ^i/rj/JfoftVn  called  Candletnas^Day ;  and  after  judg-  '°*'  ^'  ^• 
mcnt  for  the  plaintiff*  it  was  moved  in  arreft  thereof,  becaufe  pay-  ^\y  f  "/^ 
ment  at  Candlemas  is  not  known  in  our  law ;  but  judgment  was  flatioa  o£ 
affirmed ;   for  that  amongft  merchants  fuch  payment  is  known  to  ^^'* 
be  on  the  20th  [2d  of]  Feb.  and  the  judges  ought  to  take  notice 
thereof  for  the  maintenance  of  traffick.     Yelv.  135.  Mich.  6  Jac. 
B.  R.  Picxfon  v.  Pounteys. 

2.  A  gentleman  travelling  beyond fea,  for  his  education,  and  who  *  ^*^' 
ncrer  was  a  merchant,  draws  a  bill.     He  is  by  drawing  fuch  a  bill  sawfidd  t. 
become  a  trader,  and  within  the  cuftom  of  merchants,  as  to  bills  wicheriy,ia 
of  exchange.    Show.  125.  Mich,  i  W.  &  M.  in  cam.  fcacc  ?c'^^*''' 
Witherlcy  v.  Sarsfield.  -  i^git!^ 

accordinghr, 
aod  fo  a  judgment  in  B.  R.  was  reverfed.— -Carth.  Si.  S.  C.  fays  it  was  agreed  by  all  the  judgment 
ftould  be  reverfed  accordingly ;  and  that  this  was  upon  confideration  h^d  of  the  inconvenienciea  which 
mightenfuey  and  the  fufpicJon  which  might  increafe  among  foreign  merchants  upon  bills  of  exchange 
if  perfont  who  took  upon  themfelves  to  draw  fuch  blUc  Aould  not  be  liable  to  the  paymciit  thereof.— «» 
Comb.  4.5.  S.  C. Ibid.  152.  S.  C. 

3.  Goldfmiths  bills  are  governed  by  the  fame  laws  as  other  bills 
of  exchange,  and  every  indorfemcnt  is  a  new  bill ;  per  Holt  Ch. 
J.     I  Salk.  132.  Hill.  5  W.  &  M.  in  B.  R.  Hill  v.  Lewis. 

4.  Cafeuponthecuftomof  merchants,  and  declares  that  die  de-  Skin.  19s. 
fendant  per  noiamjive  bilP  fecundum  confuetudinem^  promifed  to  pay  ^^*}^^'^* 
60  guineas  to  the  plaintiffs  if  the  plaintiff  Jhould  be  married  within  2  court  h«ld  it 
montbif  and  avers  that  he  was  married,  &c.     The  defendant  de-  tobe  iu.-.^. 
inurs.    The  court  inclined  againft  the  cuftom,  this  not  being  by  ^^'  *^* 
way  of  negociation,  but  a  note  to  pay  money  upon  a  mire  cotuitigen^  thejiiead. 

ry,  ingij  judg. 


ment  was  ^,  which  by  this  artifice  they  would  make  equal  with  a  hood,  2iid 
dSSiUmt^^  not  fet  forth  any  confideration ;  and  they  faid  it  is  the  duty  of  th^ 
for  to  pay*  judgcs  to  fupprcfs  *  HCw  inventidns.  Comb*  227.  Mich.  5  Wm  8c 
money  upon  M.  B.  R.     Pearfoh  V.  Garret. 

luch  a  con- 

trngeocyycaniiot  be  called  trading,  and  therefore  not  within  the  cuftom  of  merchants. 

« 

5.  The  nates  ofgoldfmiths  (whether  they  be  payable  to  order  of 
to  bearer)  are  always  accounted  among  merchants  as  ready  cajb^  and 
not  as  bills  of  exchange.  Ld.  Raym.  Rep.  744.  at  Guildhally 
Trin.  7  W.  3.  Taffwell  &  Lee  v.  Lewis. 

(J.  A  goldfmith's  note  indorfed  is  as  a  bill  of  exchange  again/l  the 
indorfor.  Ld.  Raym.  Rep.  743,  744.  7  W.  3.  before  Holt  Ch.  J. 
at  Guildhall,  TaflTall  &  Lee  v.  Lewis. 

7.  Bills  of  exchange  at  Jirft  extended  only  to  merchant  Jlrangers^ 
trading  with  Engli/b  merchants  ;  and  afterwards  to  inland  bills  be* 
tween  merchants  trading  the  one  with  the  other  here  in  England^ 
amd  afterwards  to  all  traders  and  negociators,  and  of  late  time  to  all 
perfons  trafficking  or  not;  per  Treby  Ch.  J.  2  Lutw.  1585.  Hill.  8 
W.  3.  in  cafe  of  Bromwich  v.  Lloyd. 

8.  Ipromife  to  pay  the  bearer  20/.  on  demand.  Holt  Ch.  J.  feem- 
ed  to  think  that  this  was  not  a  bill  of  exchange ;  adjomatur.  iz 
Mod.  380.  Pafch.  12  W.  &  M.  Carter  v.  Palmer. 

9.  A  bill  drawn  payable  to  W.  R»  or  order^  was  ruled  to  be  with- 
in the  cuftom  of  merchants,  and  fuch  bill  may  be  negociated  and 
afligned  by  cuftom,  and  the  contra£l  of  the  parties ;  and  an  ac- 
tion may  be  grounded  on  it^  though  it  is  no  fpecialty.  3  SalL 
67.  pi.  2.  Patch.  12  W.  3.  B.  R.  Jordan  v.  Barlow. 

PlaWiiFde-  jq.  The  plaintiff  brought  an  a^ion  on  a  note  for  moncj payable 
rtt/Mitfmwp  '^  the  plaintiff' or  order,  and  declared  on  the  cuftom  of  merchants, 
mtrebanti  m  and  laid  a  general  indebitatus ;  and  on  the  general  iflue  entire  da- 
Loiulenxnd»  mages  wcrc  given,  v  The  court  held  that  this  is  not  with  the  cuf- 
l^t  ifT'  ^om  of  merchants,  and  being  no  fpecialty,  no  a£tion  can  be  ground- 
merchant      ed  upon  it.     It  was  then  moved  that  being  void,  no  damages  could 

***"'^fi*"*to  ^  intended  given  for  it \  fed  non  allocatur;  for  it  is  not  a  mat- 
pay  T.  s.  or  ter  infenfible,  but  void  in  law.     i  Salk.  1 29.  pi.  1 2.  Paich.  i  Amu 

•  order  fe  •      B.  R.  Clerk  V.  Martin. 

much)  &c. 

that  he  becomes  bound  by  the  cuftom  to  pay  it ;  this  judgment  was  by  nil  dicit,  and  error  being  brought 
in  B«  R.  the  counfel  would  have diftlngulihed  this  from  the  cal'eof  CLxax  v.  Martin,  which  wa 
bid  generally  between  all  mrrchants,  whereas  this  is  hid  as  a  fpecial  cuftom  in  London,  and  that  coa- 
fefled  by  the  judgment  by  nil  dlclt ;  but  per  Holt  Ch.  J .  this  cuftom  to  oblige  one  to  pay  by  note  with- 
out any  confideration,  is  void  and  againft  law;  and  judgment  was  reverfed.     i  Salk.  X19.  fX.  13. 

Pafch.  I  Ann.  B.  R.  Potter  v.  Pcarfon. 1  Ld.  Raym.  Rep.  759.  S.  C.  and  judgment  nnM 

accordingly.  Ibid.  774.  Trin.  z  Ann.  Burton  v.  Sowter,  S,  P.  and  judgment  was  ftty- 

cd  after  a  verdid  for  thepUrintiff. 

A  note  was  drawn  thus  .*  Ifrmtje  to  pay  to  J.  S>  crorder,  tbejum  of  iO(A.  m  acumnt  efvfmt  hsdfnm 
him  \  J.  S.  indorfes  the  note  to  B.  who  brought  an  a&ion  againft  the  drawer,  and  declared  on  the  caftom 
of  merchants,  as  on  a  "bill  of  exchange.  It  was  moved  iff  arrcft  of  judgment  upon  the  antkoritf  of 
*  Clkrk  h  Martinis  cafe;  but  it  was  anfwered,  L^at  in  that  caie  the  drawer  brought  the  adion, 
whereas  here  it  is  by  the  indorfce ;  and  that  he  that  gave  this  note  did,  by  the  tenor  thereof  make  it  aC- 
lignable,  or  negotiable  by  the  words  (or  order)  which  amouni:>  to  a  promlie  or  undertaking  to  pay  it  l» 
any  whom  he  fhould  appoint,  and  that  the  indorfement  is  an  appointment  to  the  plaintiffs  The  wkok 
court  feemed  clear  for  ftaying  of  judgment,  and  at  laft  took  the  vacation  to  con6derof  it.  6  Mod.  29. 
Mich.  %  Ann.  B.  R.  Bulier  ▼.  Crips.  ■■  i  Salk.  1 30.  pi.  16.  8.  C  but  S.  P.  docsnot  fully  ap- 

paar. —2  Ld.  Raym.  Re;.  757.  S.  C.  adjudged  per  tot.  cur.  for  the  plalntl^ 
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•IBfltt  of  CMfcanje,  iSoteiJf,  ^c,  .  239 1 

11.  Pay  to  me  or  my  order  fo  muchj  is  a  bill  of  exchange  if  ac-  ^  ^^*  =?• 
teepted }  and  this  is  the  only  way  to  make  a  bill  of  exchange,  with-  crip»|  s!  c. 
out  the  intervention  of  a  third  perfon.     i  Salk.  130.  pi.  16.  Trin.  but  s.  p. 
a  Ann.  B.  R.  Butler  v.  Crips.  ^^^  °°t  «- 

^  auly  appear* 

12.  3  ^4  Ann,  cap,  9»yi  !•     All  notes  in  Hvriting  made  andjlgn^  AnotcwrotB 
ed  hj  am  perfon^  toV.  or  by  the  fervant  or  agent  of  any  corporation^  tift;and(UbI 
hasiter^  Ufc.  or  trader  intrujied  tojignfuch  notes ^  whereby  they  or  their  fcribcd  by 
BgentSj  Isfc^promife  *  to  pay  to  anyperjon^  iffc.  hisy  t^c.  order  or  bearer ^  ^^^  de&nd- 
anyjum  mentioned  infuch  notejhali  be  conjlrued  to  be  by  virtue  thereof  ^^^  ^^^^ 
Jau  and  payable  to  any  fuch  perfon^  isfc.  to  whom  the  fame  is  made  pay'^,ATiA  figned 

fendant 
witiuA  this  ad ;  for  the  (igning  or  fobfcriblog  is  the  lien,  and  the  writing  or  making  is  only  the  me« 
chanicai  part  of  it.     3  New.  Ab  606.  cites  Trin.  6  Ann.  B.  R    Aih  v.  Baron. 

It  was  a  quedion  whether  on  this  ftatute  the  ivant  of  cor.fiderothn  of  a  promiflTory  note  can  be  g'vcn  f« 
evi^aue.  Two  judges  were  of  opinion  that  it  could  not,  but  the  two  fcnior  judges  and  Ld.  King  were 
of  a  contrary  opioioo,  and  that  tbrs  i€t  only  turned  the  proof  upon  the  defendant,  to  (hew  that  no  con- 
£dention  was  ^Ten  fdr  fuch  note,  which  by  the  ftatute  is  ma  je  evidence,  but  not  conclufive  evidence  of 
(lie  coniideratioB.     G.  £qu.  R.  Z54.  Mich.  S  Gej.  i.  Brown  v.  MarOi.  1 

13.  A  note  was,  I promife  to  pay  50/.  or  refider  the  body  of  J.  S,  S.C.  cited » 
to  prifon  before  fuch  day  ;  it  was  adjudged  to  be  no  negotiable  note  Rc'pfi^v^l 
within  the  aft  of  parliament,  and  that  an  aftion  could  not  be  — s.  c. 
maintained  on  that  note  within  that  law,  becaufe  the  money  was  cUedSMod, 
not  abfolutely  payable,  but  depended  upon  a  contingency,  whe-  and^admftted 
ther  he  would  furrender  J.  N»  to  prifon  ot  not ;  cited  per  cur.  by  the  other 
^  Ld.  Raym.  Rep.  13^.  as  Mich,  i  Geo.  Smith  v.  Boheme.        ^^^* 

14.  I  promife  to  pay  to  W,  1 00/.  in  3  months  after  date^  value  re* 
ceivedof  the  premifes  in  Rofemary^lanej  lute  in  the  poffeffton  of  2".  it* 
Upon  a  demurrer  the  court  held  this  clearly  a  promifTory  note 
within  the  flat.  3  &  4  Ann.  cap.  9.  and  judgment  for  the  plain- 
tiff. 2  Ld.  Raym.  Rep.  1545.  Mich.  2  Geo.  Burchell  v.  Slo- 
cock. 

I. J.  Bill  df-aHon  oil  a  raflner  of  a  certain  company^  and  for  him  to  aLd.Raym. 
pay  out  of  the  calh  of  fuch  a  company,  is  not  a  bill  of  exchange,  v^P'  '56'. 
and  fumble  as  fuch  ;  for  a  bill  of  exchange  is  not  payable  out  ojfa  Her^e,V.  c. 
particular  fund i    and  fo  a  judgment   in   C»  B.   was   reverfed.  andjudg- 
8  Mod.  265.  Trin.  id  Geo.  i.  Jenny  v.  Heale.  B.'waiTre- 

VHed  in  B.  R.i S.  C.  cited  Arg,    a  Ld.  Raym.  Rpp.   1482.— —So  a  bill  drawn  upon  B,  re- 

^'liriog  him  to  pay  C.  "jl.  evtry  tnwtb  out  oftbtgnntf\ngjuhJtftan:e  ^f  tbt  drtnotfyZxA  place  it  to  his  ac- 
cjuaty  was  refolved  to  be  no  bill  of  exchange  j  and  fo  a  judgment  in  C.  B.  was  reverfed.  loAfod.  294. 
316.  Pafch.  I  Geo.  I.  B.  R.  Joflelyn  v.  Lacier.  — -S.  C.  cited  per  cur.  2  Ld.  Raym.  Rep.  1362. 

-^-S.  C.  cited  Arg.  2  Ld»  Raym.  Rep.  14^1,  f45?2. So  where  it  was  to  pay  to  C.  5.  or  order^ 

9I.  loa.  Oi  my  quarter*^  taff-pay  by  ad'uanct  ftf-m  Jucb  a  day  to  fucb  a  day  foHcwin^y  v^-as  adjudged  in 
C.  B.  a  good  bill  of  exchange  J  and  judgment  affirmed  in  B.  R.     2  Ld.  Raym.  Rep.  1481.  Falch. 

13  Geo.  Mackieod  Vi  Snee  ie  ar.-— Barnard.  Rep.   in  B.  R.  12.   S.  C. So  where  it  was  to  pay 

nt  ^the  sth  payment  vuben  it  Jbculd  befcme  due,  and  promifed  that  it  fhould  be  allowed^  it  was  adjud{;:t:i 
that  an  a^ion  was  not  maintainable  upon  this  bill,  as  a  bill  of  exchange.  2  Ld.  Raym.  Rep.  l$bl» 
Mich.  3  Geo.  2.  Haydock  v.  L)nch. 

16.  I  promife  to  pay  to  T.  S.  50U  if  J.  S.  doth  not  pay  it  within 
Jix  weeks,  Aftion  was  brought  on  this  note,  and  verdift  was  for 
the  plaintiff;  but  judgment  was  arretted,  becaufe  the  drawer  was 
not  the  original  debtor,  but  might  be  a  debtor  on  contingency.  Arg. 
8  Mod.  363.  Pafch.  II  Geo.  i.  cites  it  as  the  cafe  of  Appleby  v. 
Riddolph. 

Vol.  IV.  T  17.  There 


fj.  There  zxcnopreci/e  words  necejfarj  to  be  ufcd  in  a  pi^miflb^ 

rj  note  or  bill  of  exchange.     2  Ld.  Raym.  Rep^  I397*  Trin.  11 

Geo.  !'•  cites  Raft.  338.  and  fays  that  deliver  fuch  afum  ofmoney^ 

makes  a  good  bill  of  exchange. 

Vf'^7T.        ^  ^-  ^^^  indorfee  brought  an  aaion  againft  the  drawer  of  a 

S.  C.  Powis  note,  by  which  hcpromifed  to  account  with  jT.  S.  or  his  order  fir  50/r 

J.  relied        value  received  by  him,  &c.  per  cur.  the  ftatute  of  3  {5*  4  Ann,  cap. 

Se^ird^    9*  ^^^  made  for  the  eafe  of  trade,  and  \t  is  a  remedial  &w,  for 

in  this  cafe;  which  reafon  it  (hall  be  extended  as  far  as  poflible ;  therefore  the 

but  Fortef.    ^ords  in  this  note,  by  which  the  drawer  promifet  to  be  etccountMe 

noUu'j.  and  '^  ^"  ^'fo^  ^oLjball  be  conjlrued  as  apromife  to  pay  the  money,  and 

Raymond      the  rather,  becaufe  it  is  to  be  accountable  to  T.  S.  or  his  order^ 

Ch.  J.  were  but  it  IS  impoffible  for  him  to  account  with  the  indorfee,  therefore 

that^i^^Ae     ^^  vnxiii  be  to  pay ;  befides  this  niuft  be  originally  cither  a  dd)t  or 

note  was  not  a  truft,  and  nothing  appears  in  the  note  to  make  it  a  tmft,  there-* 

wuhin  the     f^j.^  j^  muii  be  a  debt.     As  to  the  objefiion  that  •  the  drawer  may 

did  could  "  be  a  faftor,  and  might  apply  this  money  for  the  ufe  of  the  drawee  \ 

not  help  it  J  thc  words  in  this  note  will  not  make  him  a  faftor,  (viz.)  I  promifc 

wouW  bc*°^  to  be  accountable  for  fo  much  money,  &c.     For  the  money  muft 

within  the     be  received  to  account  as  well  as  the  promife  made  to  account  \ 

aa,  or  not     therefore  the  word  accountable  in  this  cafe,  ftiall  be  taken  to  pay  j 

wmds  of  the  *"^  ^^^  difference  isj  when  it  is  to  be  accountable /or  fo  much  monejp 

note ;  and      value  received^  and  when  it  is  value  received  on  account f  er^  to  Mccountp 

judgmentfor  or^  OS  by  accounty  as  it  is  ufual  between  merchant  and  fador,  or 

•  y*«*"V^i  ^^'■d  and  fteward,  and  it  would  be  dangerous  to  the  credk  of  thofc 

*"    ^    J  notes,  if  this  fliould  not  be  good  \  therefore  judgment  was  gsyen 

for  the  plaintiff.    8  Mod.  363^  364.  Pafch.  ii  Geo.  Norns  r. 

Lea. 

19.  There  is  no  occafion  for  thc  words  (value  received)  to  be 
in  the  bill  of  exchange  itfelf ;  per  cur.  ob»tcr.  Barnard.  Kcp.  in 
B.  R.  88.  Mich.  2  Geo.  2. 

20.  In  cafe  for  money  had  apd  received  to  the  pbintiflTs  ufe, 
the  defendant  pleaded  non  aifumpfit,  and  gave  notice  to  fet  off  the 
following  bill  of  exchange,  direfted  to  J.  S.  "  Sir,  at^  weeks 
**  after  date^pay  to  Benjamin  Whcadey,  Efqj  or  order^  eight  gui- 
**  neas,  for  your  humble  fervant,  John  Pierce.  London,  Aug.  23d, 
**  1736.*'  At  the  trial  it  was  objcfted,  and  agreed  to  by  the  court, 
firft,  that  this  was  not  a  bill  of  exchange  within  thc  cuftom  of 
merchants,  nor  could  be  taken  advantage  of  as  fuch,  either  by  way 
of  fct-off,  or  by  an  aftion  brought  upon  it ;  nor  would  it  be  any 
fort  of  evidence  of  money  lent,  there:  being  no  cof^derathn  either 
appearing  on  the  notCj  or  offered  to  be  proved^  and  it  is  nothing  more 
than  a  bare  power  or  autnority  to  receive  fo  much  for  thc  plaintiff's 
ufe.  Secondly,  that  if  it  had  amounted  to  a  bill  of  exchange,  yet 
the  laches  of  the  defendant^  in  not  demanding  the  money,  and  giving  n^ 
tice  in  cafe  of  non-payment  for  fo  long  a  time,  would  eife£^ually  dif- 
charge  the  plaintii^^;  and  accordingly  the  plaintiff  had  a  vetdifi, 
at  the  fittings  in  C.  B.  at  Weilminfter,  before  Ld.  Ch.  J.  WiUcSy 
after  Trin.  Term,  1 742.  Pierce  v.  Whcatley. 
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(B)    Detnandable    and    payable.     When.     How# 

And  of  whom. 


im  /^ONFENIEN^  time  is  according  to  the  ufage  of  trade  Skinn.4T0. 
^  and  Gtrcumftances  o^  particular  cafes ;  per  Holt  Ch.  J.  P^-  6*  Hiu. 
X  Salk.  132.  pL  19.  HiU  &  al'  v*  Lewis.  f„^;  *  ^• 

the  S.  C.  &  S.  P.  by  Holt  Ch.  J. 

2.  The  time  of  receiving  mofny  upon  a  goldfmith's  note  is  imme"  But  note,  if 
diatelj,  or  elfe  it  will  be  at  the  peril  of  him  who  has  the  note.     He  who^rfit* 
Vfio  delivers  aver  tie  note  will  not  be  charged  if  the  goldfmith  fail^  as  note  is  ddi- 
tlie  drawer  of  a  bill  of  exchange  would  be ;  but  the  receiver  is  fup-  ▼«»«>»  ^e- 
pofed  to  give  credit  to  the  goldfmith,  and  the  note  is  looked  upon  ^*  '^'^^ 
as  ready  moneV,  payable  immediately  %  and  if  he  does  not  like  it^  goidjmub  in 
he  ought  to  relufe  it^  but  having  accepted  it,  it  is  at  his  owii  peril.  reafonaUe 
Li  Raym.  Rep.  744-   Trin,  7  W.  3.  at  GwldhaU,  TaflcU  v.  ^\^\^ 
Lewis.  it,  it  will 

charge  him 
who  gave  the  note.    Ihld.  cites  HiU.  x  Axin.  B.  R.  at  GulMhatI,  Hopkins  t.  Getry. 

3.  There  is  no  eujlomfor  xhtprotejl  of  inland  bills  of  exchange^    [  24^  ] 
nor  any  cettain  time  affigned  by  the  cuftom  for  the  payment  of 

them,  therefore  the  money  ought  to  be  demanded  in  reafonable  time  after  . 
it  is  payable  J  and  then  if  it  is  not  paid,  the  drawer  will  be  charged. 
See  the  ftatute  9  W.  3.  cap.  i7«   Ld.  Raym.   Rep.  743,  744. 
Trin.  7  W.  3.  Taflell  v.  Lewis. 

4.  A  bill  was  made  payable  10  day  after  Jight :  Powell  and  Ne-  c|f '^2^?? 
vil  J.  held,  that  the  day  ought  to  be  included,  fo  that  the  day  atGuiidhaU, 
whereon  the  bill  was  fhewn,  fliall  be  reckoned  one  of  the  ten.  that  the  day 
But  Treby  Ch,  J.  e  contra*,  but  notwith (landing,  becaufc his  bro-  tlfa^keJej^ 
thers  were  of  a^  contrary  opinion,  he  awarded  that  the  writ  fhould  ciufivc ;  for 
ftand,  and  that  the  defendant  (hould  anfwer  over.  Ld.  Raym.  the  law  win 
Rep.  280.  Mich.  9  W.  3.  Bellafis  v.  Hefter.  not  allow  of 

•  ^  o  fractions  in 

a  day.     Barnard.  Rep.  in  B.  R.  303.  Hill.  2  Geo.i.  Coleman  v.  Sayer. 

5«  A  dimand  of  afervant  of  the  drawer,  who  ufedtopay  money  for 
him,  is  a  demand;  per  Holt.  12  Mod.  241.  Mich.  10  W.  3.  In 
cafe  of  the  Governor  and  Company  of  the  Bank  of  England  v. 
Newman* 

6.  An  executor  gave  a  legatee  a  billon  a  goldfmith^  but  the  Icga-  ^*  ^'  ^^^^^ 
tee  did  not  demand  the  fame  of  the  goldfmith,  and  the  goldfmith  Kcp^l"";. 
breaks.  It  was  held  by  Ld.  Keeper,  that  the  lofs  fhall  be  to  the  Ic-  pi.  3«4« 
gatee;  but  if  he  had  demanded  it  in  convenient  time,  and  the  [^'^"j-^^^r^" 
goldfmith  had  not  paid  it,  but  had  broke,  it  would  be  no  payment,  Crawley  v. 
but  legatee  might  refort  back  to  the  executor  for  his  legacy.  And  Crowcher, 
it  was  faid  in  this  cafe,  that  4  cr  5  days  fhould  be  a  convenient  time  ^^f^l"^*^ 


was 


for  this  purpofe.     2  Freem.  Rep.  247.  pi.  314.  HiU.  1700.  Phil-  held  and  ad- 

lipS  V.  Phillips.  mirted.  thaf 

if'  a  man  re. 
cvivct  a  lotdTnutk**  bill  in  payment  for  money,  and  he  that  recelret  the  bill  nnftr  demands  iV  in  3  <r  .l 

T  1  t*^*t 
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tf/tfjrx  fijne  at  the  moft,  and  afterwards  the  goldiinitb  breaks,  that  this  negled  ihall  occafion  the  lofi  to  Uli 
upon  the  receiver ;  but  if  the  goldjmitb  breaki  in  3  day»  t'muj  the  io(s  (ball  fall  upon  him  who  gave  che 
bill  for  payment ;  for  although  taking  a  goldTmith^s  bill  is  payment  prima  faciei  yet  tt  is  fabjcd  co 
that  contingency,  (hat  the  bill  may  be  had  if  it  be  demanded  in- 3  days  time,  and  that  the  Ld.  KetfpCr 
faid  was  the  pradice  in  Guildhall,  yrhen  he  pradifcd  there;  but  in  this  cafe  the  plaintiff  was  tffa:ni 
bit  choice  at  the  goUfmitfi  fixfy  to  have  either  his  manty  or  a  bill,  and  he  chofe  a  bill,  and  the  next  dsr 
the  goldfxnith  broke,  and  thereifore  the  lofs  fell  not  upon  the  party  who  paid  the  money,  but  npoii  tJbe 
plaintiff}  for  it  was  his  own  fault  that  he  would  not  take  his  money* 

7.  Time  of  demand  of  foreign  bills  is  3  days,  and  ik)  allowance  is 
to  be  made  for  Sundays  and  holidays,  i  Salk,  128.  pi.  9.  Pidch. 
1 1  W.  3.  at  nifi  prius,  per  Holt  Ch.  J.   Lambert  v.  Pack. 

8.  Three  days  rf grace  are  allowable  by  the  cuftom  of  London,  as 
^'ell  where  bills  are  payable  at  certain  days  after  Jighty  as  where  it 
is  payable  uponfght ;  per  the  Ch.  J.  at  Guildhall.  Barnard.  Rep. 
in  B.  R.  303.  HiJl.  2  Geo.  2.  Coleman  v.  Sayer. 

9.  A  queftion  was,  whether  3  days  of  grace  in  certain  arc  allow- 
able upon  inland  bills  as  well  as  upon  foteign  ones,  or  nvhether  only 
a  reafotiable  time  ?  The  common  ferjeant,  and  the  foreman  of  the 
jury,  faid,  that  the  conftant  pra£tice  of  tht  city  was,  to  allow  thera 
in  one  cafe  as  well  as  the  other ;  upon  which  the  Ch.  J.  faid,  that 
then  he  would  not  alter  it ;  though  he  obferved,  that  he  remem- 
bered two  cafes,  one  in  Ld.  Ch.  J.  Kelynge's  time,  the  other  in 
Ld.  Holt's,  where  they  were  both  of  the  opinion,  that  in  inland 
bills  only  it  is  a  reafonable  time ;  and  what  that  is  the  jury  ought 
to  determine.  Barnard.  Rep.  in  B.  R.  303.  Hill.  2  Geo.  2.  Cole- 
man V.  Sayer. 


f  243  ]     (C)     Payable  to  whom.    In  refped  of  the  Words. 


I.  1 F  by  deed,  bill,  or  other  writing,  money  be  to  be  paid  to  B*s  ' 
^  order,  it  is  due  to  B.  himfelf,  and  judgment  accordingly. 


Adjudged 
10  Mod. 

I  Geo.  1.'    2  Show.  8.  Pafch.  30  Car.  2.  B.  R.  Frederick  v-  Cotton. 
B.  R 

T.  Ormfton 

Carth.  403.       2.  Per  cur.  a  bill  of  exchange,  payable  to  a  man  and  Ins  order, 
?•  ^' ■^-     or  to  his  order  only,  was  one  and  the  fame.     12  Mud.  125.  Pafch. 

Mrdingfy."—  9  W.  3.  Fiflier  v.  Pon^fret. 

s.  P.  by 

Holt  Ch.  J.  at  the  fittings  in  London,  1  Dec.  1696.  Comb.  401.  Anon.— 12  Mod.  309.  Mich. 

n  W.  3.  S.  P.  per  Holt  Ch.  J.  in  cafe  of  Hart  v«  King. S.  P.  agreed.     Comjna'aRcp.  76. 

Trin.  la  W.  3.  pi.  49* 


(D)     Where  there  is  a  Cefty  que  Ufe« 

%  Show.  I.  'DILL  by  A.  payable  to  B.  to  the  ufe  of  C — C.  has  only  an 
j09.pi.473.  X3  equitable  right  to  the  money  after  it  is  paid  to  B.  and  C 
ft^r.!^'  cannot  maintain  an  a^ion  againft  A.  for  this  money,  and  fo  B. 

•  may 


« 


may  indorfe  and  affign  the  bill  to  any  one,  and  fiich  indorfee  may  Show.  4. 
bring aaion  againft  the  drawer.   .Carth.5.  Trin.  3  Jac.  2.  B.  R.  ^w'.&m!.' 
£?ans  V.  Cramlington.  adjudged 

accordinglyy 
fa  tot.  cur.^-— Skljin.  264.  S.  C.  curia  advifare  Yult.  ■  ■  a  Vent.  296.  joy*  CramUagton  v« 
Erans,  S.  C.  In  cam*  fcacc.  ajid  judgment  in  B.  R.  affirmed. 

^  (E)     Of  Bills  payable  to  Bearer* 

1  A  By  a  note  under  feal,  protnifed  to  pay  to  the  bearer  thereof^ 
*^*  upon  the  delivery  of  the  note>  looL  and  avers^  that  it 
was  delivered  to  A.  by  the  bearer  thereof,  and  that  the  plaintiff 
was  fo.  The  court  faid,  that  the  perfon  feems  fufficiently  de* 
fcnbed  at  the  time  that  it  is  made  a  deed,  which  is  at  its  deli- 
very, and  by  the  delivery  he  expounds  the  pevfon  before  meant  \ 
as  when  a  merchant  promifes  to  pay  to  the  bearer  of  the  note, 
any  dm  that  brings  the  note  fliall  be  paid ;  but  Jones  J.  faid, 
tliat  it  was  the  cuftom  of  merchants  that  made  that  good.  Ad- 
jomatur.  2  Show.,i6o,  i6i.  Fafch.  33  Car.  2*  B.  R.  Shelden 
V.  Hentley. 

2.  Ruled,  that  where  a  bill  is  drawn  payable  to  "W.  R.  of 
I       beayer,  an  ojjignee  mujl  fue  in  the  tiatne  of  him  to  ivhom  it  was  made 

pajahUj  and  not  in  his  own  name ;  for  if  the  bearer  was  allowed 
to  fue  in  his  own  name,  then  a  ftranger,  who  by  accident  may 
find  the  note,  if  loft,  might  recover  •,  but  if  it  is  made  payable  to 
W.  R.  or  order,  there  an  aflignee  may  fue  in  his  own  name,  be- 
caufc  the  order  muft  be  made  by  indorfement,  or  the  like,  to  Ihew 
the  drawer's  confent.  3  Salk.  67.  pi.  i.  Pafch.  9  W.  3,  C.  B, 
Nicholfon  V.  Seldnith.  »  [  244 1 

3.  Bellamy  gave  a  bill  of  exchange  ))/iy/jW^  to  N.  or  bearer;  N,  Comynss 
went  and  negotiated  with  the  bank  at  the  ufual  rate  of  intereft.    Af-  p^u^^* 
tcr  this,  the  bank  received  lool.  of  Bellamy,  and  after  that  de-  \v.3.*s.  Q. 
manded  the  *  money  due  on  the  bill  of  a  fervant  of  B.  who  did  not  and  a  new 
pay  k  i  and   after  Bellamy  failed,   and   the  bank  brought  an  af-  ^j^^jfj^^uf^ 
fumpfit  againft  N.  for  the  money,  and  on  general  iflue  a  verdift  the  bank 
for  the  plaintiff,'  and  a  new  trial  granted,  the  verdift  being  againft  having  dif- 
law  J  for  whatfoever  may  be  the  practice  among  the  bankers,  the  ^nuvitV^^ 
law  is,  that  if  a  bill  or  vQOte  be  jjayable  to  one  or  bearer,  and  he  allowance, 
negotiates  the  bill,  and  delivers  it  for  ready  money  paid  to  him,   '*  was  a  pur- 
vntbout  any  indorfcmcfit  on  the  bill,  thi-s  is  a  plain  buying  of  the  bill ;  \^^^  JJJ.  ^j^^ 

I  as  of  tallies,  bank-bills,  &c.  but  if  it  be  indorfed,  there  is  a  re-  bill ;  bcfides 

I  mcdy  againl\  the  indorfor.     But  Holt  laid  the  rule  thus :  if  a  man  ^^«  ^''^  ^>" 

I  gives  fuch  a  bill  for  motiey  not  due  bcfjrs  without  indorfement,  it  is  auhc"3y 

I  a  j2?/^  of  the  bill.     12  Mod.  241.  Mich.   10  W.  3.  TKe  Governor  when  the 

'  and  Company  of  the  Bank  of  England  v.  Newman.  *^'^*  ^^' 

*"       '  *^  .         good,  and 

B.  iolventi  which  delay  was  laches  in  the  bank.  Ld.  Raym.  Rep.  442.  Trin.  11  W.  3.  S.  C. 

I  ft  S.  P.  held  accordingly  by  Hole  Ch.  J.  and  that  a  new  trial  w^|  granced  j  but  upon  a  new  trial  the 

I  'ory  foaad  for  the  plalnUSi. 


T  3  4.  If 
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4f  If  a  bill  be  payable  to  A«  or  bearer,  it  is  liie  Jo  mud 
paid  to  tvhomfoever  the  hill  is  given^  that  let  What  accounts  or  con- 
ditions foever  be  between  the  party  who  give«  the  note  zdA.  A«  to 
whom  it  is  given,  yet  it  (hall  never  afie£l  the  bearer,  but  he  fhall 
have  his  whole  money.  2  Freem.  Rep.  258.  pi.  324»  Trin.  170^ 
in  cafe  of  Crawley  v,  Crowther* 


(F)     Where  the  Words  are  Imperfe^ 

I.  TF  I  owe  fo  ji,  J?.  20/,  to  be^mid  in  %uatches^  the  a£iion  mud 
-^  be  brought  for  the  money,  and  not  ior  the  watches.    And^ 

117.  plf  145.  Hill.  2<$£liz.  Anon, 
Brownl.xo3.  2.  Memorandum  that  /  &ivr  r^tviVff^  ^  £.  T.  to  the  ufe  rf  mj 
?•  ^*  **"^  .tnofter  J.  S.  the  fw^  of  40/.  to  he  paid  at  Midmeln^as  foUvmng* 
trannlden  '^^^^  ^^  ^"^^  fealed,  and,  l>eing  general,  charges  the  fervant,  and 
of  Yeiv—  nq  remedy  upon  it  againft  the  ma^er.  Adjudged*-  Yelv.  137. 
Yeiy.  147-    Mich,  6  J  ac.  B,  R,    Talbot  v.  Godbolt. 

cordiagly  per  tot.cur.  aad  this  upon  conference  with  ^1  the  jafticet  In  Fleet-ftieet. 

3.  But  if  the  bill  had  recited  the  repayment  to  have  been  to  1w 
inade  by  his  mafter,  then,  per  omnes,  the  bill  would  only  be  a 
receipt  J  and  merely  to  another's  ufe;  per  tot.  cur.  and  this  npoo 
conference  with  all  the  juftices  in  Flcet-ftreet.  Yelv,  147*  Mich, 
6  Jac.  B.  R.  Talbot  v.  6odbolf, 

4.  I  promife  to  account  with  T.  S.  or  his  order,  Jinr  50/.  value 
received,  per  mc,  3^c.  A£lion  lies  on  this  note  for  indorfee  againft 
the  drawer,  on  the  3  ^  4  Ann.  9.  8  Mod.  362.  Pafch.  1 1  Gea  if 
Morice  v,  Lee. 


-       \-         (G)     prawcn     Chargeable  in  what  QaSk%. 

• 

I.  I  F  the  indorfement  be  wd,^  yet  he  that  drew  the  bill  (hallbf 
^   liable  to  him  to  whofe  ufe  it  ^as  firft  made  \   per  cur. 
2  Keb.  303.   Mich.  19  Car.  2.  B.  R.   in  cafe  of  Daihwood  r* 
Lee. 

2.  If  the  drawer  mentions  \t  for  v(tlue  feceivedy  then  he  1$ 
chargeable  at  common  law  \  but  if  no  fuch  mention,  then  fou 
jnuft  come  upon  the  cuftom'of  merchants  pnly  \  per  Holt  Ct  J? 
Show.  5.  Pafch.   I  W.  &  M.  in  cafe  of  Cramlington  v.  Evans. 

3.  Bill  of  exchange  was  indorfid^  yet,  if  it  be  not  paid,  tic 
$*c.— ^'2  drawer  is  liahle^  and  that  though  he  be  a  gentleman,  and  no  mcr? 
Vcot.  291.  chant.  Cumb.  152.  Mich,  1  W.&M.  at  SerjeantVinn.  Sarfe- 
S|  c.— 1  field  v.  WJtherly. 

S.  c!   *  4*  P^J  ^^   -^^  ^  ^  order^  40/.  and  place  It  to  my  accmxt, 

value   received.      The  money   was  not  demanded    till   the  ac- 
tion (whi^flj  yras  fin  inddif  ajfurn^t)  was  brought  againft  the 

'        *  *  dnwcr, 


k' 


'MUt  Of  ^rct^ange,  Wloutt,  $c  145 

r,  and  which  was  2  years  after  the  bill  given.  Holt  Ch.  J. 
upon  confideration,  held  that  fuch  a  note  (hould  be  deemed  pay- 
meat,  and  that  the  plaintiff  was  fatisfied  with  the  merchant  as 
his  debtor,  if  he  did  not  mtbin  convenient  time  refort  back  to  the 
dra^rer  \  and  keeping  the  bill  fo  long  was  an  evidence  that  he 
thought  the  merchant  good  at  that  dme,  and  that  he  :^eed  to 
take  him  as  his  debtor.  Show.  155.  Pafch.  2  W.  &  M.  Darrach 
V.  Savage. 

5.  Ii  the  istdorfee  of  a  bill  accepts  hut  iJL  from  the  acceptor^  he 
can  never  after  refort  to  the  drawer.  Ld.  Raym.  Rep.  744.  Trin. 
7  W.  3.  Taflcl  T.  Lewis. 

6b  A.  gave  to  B.  a  hill  of  exchange  for  value  received.  B.  a(ftgns 
hioC.  for  an  boneft  debt,  C.  brings  an  indebitatus  ajfumpfa  on  this 
againft  A.  and  had  judgment  \  on  which  A.  brings  bis  bill  to  be  re^ 
/itved  in  equity  againft  this  judgment,  becaufe  there  was  really  n9 
value  received  at  the  giving  this  bill^  and  C,  would  have  no  pr^udtce^ 
nobo  tmgbt  fHU  refort  to  £.  upon  his  original  debt.  It  was  an- 
f^ivered,  that  A.  might  be  relieved  againft  B.  or  any  claiming  •  as 
iervant  or  fa^or  of  or  to  the  ufe  of  B.  But  the  chancellor  held, 
that  C.  being  an  honeft  creditor,  and  coming  by  this  bill  fairly,  > 
for  the  fatisfadion  of  a  juft  debt,  he  would  not  relieve  againft 
lamp  becaufe  it  would  tend  to  deftroy  trade,  which  is  carried  on 
every  where  by  bills  of  exchange,  and  he  would  not  leflen  an 
honeft  creditor's  fecurity.  Corny ns's  Rep.  43.  pL  28.  Mich. 
9  W.  3.  Anon. 

7*  U  the  partVf  to  whofe  hands  a  bill  of  exchange  comes,  /?/• 
gleffs  to  receive  the  money  from  the  acceptor,  there  he  ftiall  not  re- 
ibrt  to  the  firft  drawer,  becaufe  he  hath  relied  on  the  acceptor, 
the  firft  drawer  being  only  chargeable  by  cuflom  or  cmtraB  in  law* 
12  Modi  203.  Trin.  10  W.  &  M.  at  GuUdhall.  Clerk  v. 
Mundall. 

8.  A.  drew  a  bill  on  B,  payable  to  C.  in  3  days.  B.  broke,  C 
hpt  the  bill  4  years,  and  then  brought  ajfumpftt  againft  A,  Treby 
CL  J.  held^  that  when  one  draws  a  bill  of  exchange,  he  fubjcdls 
himfelf  to  the  payment,  if  the  drawee  refufes  either  to  accept  or 
pay  ;  but  then  if  the  bill  is  not  paid  in  convenient  time,  the  per- 
lon  to  whom  it  is  payable  (hall  give  the  drawer  notice  thereof;  for 
otherwife  the  law  will  imply  that  the  bill  was  paid,  becaufe  there 
is  a  tnift  between  the  parties,  and  it  may  be  injurious  to  comf> 
mcrcc  if  a  bill  may  rife  up  to  charge  the  drawer  at  any  diftance  of 
time,  when  in  the  mean  time  all  accompts  may  have  been  adjufted 
between  them;  i  Salk.  127.  pi.  7.  Mich.  lo  W.  3.  at  Guild- 
hall    Allen  V.  Dockwray, 

9.  In  foreign  b'tlls  of  exchange  the  proteft  makes  the  drawer  liable,    [  246  J 
and  notice  fliould  be  given  of  the  proteft  to  the  drawer  in  convenient 

time.     12  Mod,  309.  Mich.  3  W.  3.  Hart  v.  King, 

I  o.  It  was  agreed,  that  an  acceptance  or  negotiation  in  England, 
after  a  bill  becomes  payable y^hM  bind  the  acceptor  or  indorfor,  though 
not  perhaps  the  original  drawer.  12  Mod.  4io,  Trin.  12  W.  3. 
in  cafe  of  Mitford  v.  Walcot. 
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11.  A.  draws  a  ^f// of  exchange  inpayment^  and  the  party  doei 
not  call  for  the  mon^y  from  the  dntwee  in  cohvement  timCf  and  he 

fiilsy  he  fliall  then  come  upon  the  drawer.     12  Mod.  509.  Pafch. 
♦         13  W.  3.  coram  Holt  Ch.  J.  at  Guildhall.  Anon. 

1 2.  The  defendant  being  a  captain  of  a  {hip,  took  feveral  goods 
for  the  ufe  of  the  (hip  from  the  plaintiff,  who  fent  his  fenrant 
with  a  bill  to  him  for  the  money.  The  defendant  orders  the  fcr- 
vant  to  write  him  a  receipt  for  the  money,  which  he  did^  and 
thereupon  he  gives  him  a  note  upon  a  T^dperfon^  payable  in  2  months. 
The  matter  fent  feveral  times  to  the  3d  perfon  to  prefent  him  the 
note,  but  could  not  get  fight  of  him  within  the  time  at  ^Uch  the 
money  was  payable.  The  party  hreais\  and  now  this  a£bion  is  brought 
for  the  money  againft  the  captain.  All  this  appearing  on  evi- 
dence, and  that  the  captain  went  to  fea  next  day  after  he  gave  the 
note,  Trevor  Cb.  J.  direfted  for  the  plaintiff,  6  Mod.  147.  Paldu 
3  Ann.  B.  R.  Popley  v.  Aftiley. 

13.  And  per  ipfum,  if  a  man  gives  a  note  upon  a  ^d  perfon  in 
payment  J  and  the  other  takes  it  ahfolutely  as  payment^  yet  if  the  other 
knew  the  3^  perfon  breaking,  or  to  he  in  a  failing  condition^  and  the 
receiver  of  the  note  ufes  all  reafonable  diligence  to  get  payment, 
but  cannot,  that  is  a  frauds  and  therefore  no  payment,  and  here 
was  no  laches  in  the  plaintiff;  for  the  party  failed  before  the  mo- 
ney was  payable,  and  the  captain  was*  gone  to  fea,  fo  he  could  not 
Gome  back  to  him  (o  give  him  notice*  6  Mod«  147.  Pafch.  3  Ann* 
B.  R.  Popley  v.  Afhley. 

14.  But  if  a  man  takes  a  note,  and  after  it  is  payable  makes  m 
ismctnd^  and  that  he  might  be  paid  if  he  had  been  diligent  enough, 
there  if  the  party,  on  whom  the  note  is,  fails,  it  is  at  his  pail 
that  took  the  note.  6  Mod.  147,148.  Pafch.  3  Ann.  B.  R.  Pop- 
ky  V.  Alhley. 

15.  If  a  bill  of  exchange  be  not  paid  by  the  indorfor,  the  drawee 
muft  give  notice  of  non-payment  to  the  drawer  before  he  brings  an 
adion  againft  him.  8  Mod.  43.  Pafch.  7  Qep.  i.  I^awrence  v^ 
Jacob. 

(H)     Indorfor.     In  what  Gaffes  liable.     What  In- 

dorfee  muft  do  and  prove. 

I  •    A     Drew  a  bill  of  exchange  upon  B,  payable  to  C.     Then  B* 

^^'   accepts  the  bill.     C.  itidorfes  it  to  D.     Now  by  this  in- 

dorfement  by  C.  to  D.  B.  is  difckarged  of  any  payment  as  to  C.  ani 

if  D*  indorfis  it  over  to  E^  then  B.  is  dif charged  of  any  payment  U 

J).     But  if  D.  pays  the  money  to  5?.  then  jD-  by  this  payment  U" 

comes  again  intitUd  to  receive  the  money  of  B.  and  at  fuch  time  no 

pther,  whether  E.  or  C.  is  intitled  to  bring  any  adion  againft  B. 

but  D.  only.  So  if  C.  pays  the  money  to  D.  then  B.  is  difchargcd 

9S  tp  D.  bi^t  C.  becomes  newly  intitled,  and  B,  is  again  liable  as 

to  him,  but  difchargcd  againft  D.  and  E.     See  Lutw.  885.  »>• 

888.  b«  I  Jac.  2?  in  cam.  fcacc.  Death  v.  i^erwont^rs. 

2.  Recovery 
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2*  H^cdvery  by  indorfee  againft  the  drawer,  without  fatsjfaSHdny  3  Mod.  86. 
iras  adjudged,  in  B.  *R.,  to  be  a  bar  to  an  a£tion  brought  by  him  judged  In" 
againft  a  jtn^^i/f  indorfir\  but  this  judgment  was  afterwards  reverfed  b.  r.  by  3 
in  the  exchequer-chamber.     Cumb.  4.  Mich,   i  Jac.  2.  and  ibid,  jwi^'ccl  ta 
32.  Mich.  2  Jac.  2.  Claxton  v.  Swift.  bouhe  Ch. 

J.. c  contra*  a  Show.  441.  pi.  404.  S.  C.  adjorbatur.— ^— ^-Ibid.  494*  pi*  4;62.  S.  C.  ad« 

judged  by  3  judges  for  the  defendaat,  but  reverfed  afterwards  in  Cam.  Scacc. Skin.  295.  pi.  3. 

Mich.  2  Jac.  2.  B.  R.  the  S.  C.  and  the  plea  ruled  good  by  3  juftices. But  Lutw.  87S.  882* ' 

b.  S.  C.  fays  the  judgment  was  now  reveried,  becaufe  t^ere  was  not  any  fatisfafiion  \  for  the  court 
vere of  opinion,  that  this  cafe  differs  from  the  cafe  of  2  trefpalTors,  and  is  rather  to  be  refembled  to  %. 
debtors  by  a  joint  and  feveral  obligation,  becaufe  by  the  cuftom  the  fixW  drawer  of  the  bill,  and  erery 
indorfor  thereof,  is  liable  to  the  payment  of  a  fum  ceruin  to  the  lail  indorfor,  though  the  a^oa  be  ta 
secovcr  by  way  of  damages. 

3.  Ruled  that  where  a  bill  is  drawn  payable  to  W.  R.  or  order,  Skin.  34:3. 
and  he  indorfes  it  to  B.  who  indorfes  it  to  C.  and  he  indorfes  it  to  2).   feemVto"^* 
the  laft  indorfec  may  bring  an  a6bion  againft  any  of  the  indorfors>  s,c,Sc, 
becaufe  every  indoriement  is  a  new  bill,  and  implies  a  warranty  ^*  J-  ■*- 
by  the  indorfor  that  the  money  fliallbe  paid.     3  Salk.  68.  pi.  3.  ^^  '°^^' 
5  W.  3.  B.  R.  Williams  v.  Field. 

4.  M.  a  goldfmith  drew  2  hills  on  J.  S.  payable  to  L.  the  de-  skin.  410. 
fcndant,  who  on  the  1 9th  of  Oftober  indorfed  them  to  H.  the  plains  pi.  0.  Hiil. 
tifi     J.  S.  accepted  the  bills,  and  paid  by  the  order,  and  on  ac-  ^J,^'**** 
tfount  of  L.  8co/.  in  money,  and  gave  another  bill  for  the  reftdue*   s.  c'.    Holt 
Afterwards,  the  fame 'day,  H,  the  plaintiff,  being  alfo  a  goldfmith,  Ch.J.  faid, 

'teurwd  money  of  M.  upon  other  bills,  and  might  have  received  the  ^l^^c^^ 
money  on  this  bill,  but  did  not,  for  H.  did  not  demand  it,  and  the  what  (hall 
night  fhlUwing  M.  brcke.     The  queftion  was,  whether  L.  the  de-  t*  *  conve- 
fcndant,  who  was  the  indorfor,  is  liable  ?    Holt  Ch.  J.  held,  that  ^^l^^^ 
by  the  acceptance  of  this  bill  by  the  plaintiff,  the  indorfor  was  not  the  money 
difcfaarged;  for  while  the  bill  is  in  agitation,  every  indorfor  is  ^nagoid- 
as  much  liable  as  the  firft  drawer,  and  cannot  be  difcharged  by  JJJJ  ^^^^^  ^ 
the  acceptance  of  the  bill,  without  actually  paying  of  the  mo-  ferred  that 
ncy  \  but  by  cuftom  the  indorfor  is  only  liable  in  default  of  the  tothe  judg- 
firft  drawer,  but  if  there  is  any  negleB  in  the  indorfee  to  receive  it  j^^  ^|^^* 
in  amvement  time,  and  if  within  that  time  the  drawer  becomes  in-  were  mer- 
fplvent^  then  the  indorfor  is  difcharged.    i  Salk.  132.  pi.  19.  Hill  chants  5  but 

T.  Lewis.       ^  foreiiTbUlt 

three  days  wete  allowed. 

5.  Though  a  bill  be  without  the  words  (or  to  his  order),  yet  the  J,^°"8h  « 
indorferaent  of  fuch  bill  is  good,  or  of  the  fame  effeft  between  J  j^tivr 
the   indorfor  and  indorfee,  to  make  the  indorfor  chargeable  to  htarer^  be 
the  indorfee;  per  Holt  Ch.  J.     I  Salk.   133,  in  cafe  of  Hill  v.  notmdorfe. 

, .  '   *^  J  .       OJT  gble,  yet  if 

i-C^"^3.  it  be  in- 

dorM,  die  indoribr  Aall  be  charged ;  for  every  indorfement  is  as  a  new  bill ;  per  Holt  Ch.  J.  Skiim* 
411.  pL  6.  HJIU  5  W.  &  M.  in  B.  R.  theS.  C. 

6.  Blank  indorfement  does  not  actually  transfer  the 'property  12  Mod. 

widiout  fome  further  aft;  per  Holt  Ch.  J.     i  Salk.  126.  pK  4.  V?.'  .?h\^m 

Pafch.  10  W.  3-  B.  Re  Clark  v, Pigot.  "Vsaik.^ 

130.  pi*  15* 

Pafjph.  %  AaAi  B«  R*  Lucas  v.  Haines,  $•  P* 

7.  Indorfeo. 


5147  t  ^tltf  Of  ^rc&ange,  Btntet,  $c« 

BccMfe  by  f^.  Indoffee  of  part  of  the  fum  in  a  bill  of  exdia^ge  cannot  bi&ig 
SedHfaSl  fl5w/r,  without  Ihewing  the  other  part  to  be  fatisficd,  iSalk.$$. 
ant  would     pL  2-  Miclu  ioW.3.  B.  R.  Uawkins  V.  Cardec^ 

H  fubje^  ^ 

m  manx  aAioos  as  the  perfoD,  to  whom  the  note  was  {[iven,  (kavHd  think  fit,  and  that  upon  Bogle  cob- 

traa.     Carth.  466.  S.  C. 12  Mod.  213.   flawkJASv.  Gardioer,  S.  C  &  S.  P.- — -Ld. 

Aaym.  Rep.  360.  $•  C.  adjudged  per  tuC*  cur. 

[2483 

'*  **^Lim  ^*  ^^  *  "*^"*  tndorfes  bir  name  on  the  back  of  a  bill  Uofd^  he  puts 
2^^^  '  it  in  the  power  of  the  indorfee  to  hiake  what  ufe  of  it  he  will) 
Oakei^  and  he  may  ufe  it  as  an  acquittance  to  difcharge  the  bill,  or  as  an 
w*^ s'p  ^^^'"^  ^^  charge  the  indorfor.  i  Salk.  1 27.  pi.  9.  Pafdh.  1 1 W* 
md  feeaisto  3*  ^  ^^^  prius,  per  Holt  Ch.  J.  Lambert  v.  ^ack. 

be  S.  Cw  ■■■       Ld.  Raym.  Rep.  443.  Palch.  1 1  W.  3.  S.  C.  &  S.  P.  accoidiiigly. 

•  The  u.  p.  In  cafes  of  bills  purchafei  at  a  difitmnt^  this  is  the  difierencc^ 
chough  »poa  tf  i^  '^  *  hill  payable  to  A.  or  bearer^  it  is  an  abfolute  purchafc  i 
difcount,  but  if  to  A.  *  ^  ordcTy  and  it  is  indorfed  Uani,  and  filled  up  with 
a1*'^"^?  an  aiBgnment,  the  indorfor  muft  warrant  it  as  much  as  if  there 
toattaai<m,  ^^^  ^^"  ^^  difcount.  I  Salk.  127.  Pafch.  II  W^  3.  per  Holt 
b«caufe  it  u  Ch.  J.  Lambert  v.  Pack. 

msrvwtj  of  the  bill*  and  makes  a  new  contra^  in  caft  the  perfos,  on  whom  it  was  drawn,  does  not 
pajb     xs  Mod.  244.  Lambert  r.  Oakea.  Ld.  Raym.  Rep.  443,  444.  S.  C.  U  S.  P.  acoM4- 

iflCl|bjHoltCh.  J. 

lo.  \t  was  agreed,  that  an  acceptance  or  negotiation  in  England 

after  a  hill  becomes  payabUy  (hall  bind  the  acceptor  or  indorfor,  though 

not  perhaps  the  original  drawer }  and  for  diis  was  quoted  Pigot 

vid  Jackfon's  cafe  in  B.  R.  Hill.  9  W.  3.    12  Mod.  410.  Triii, 

12  W.  3.  in  cafe  of  Mitford  v»  Walcot. 

I  Salk.  136.       II.  If  a  man  writes  on  the  back  oi  a  bill  of  exchange,  this  is  f» 

fctsTp.*^'  A^^tf///  to  J.  S.  or,  the  contents  of  this  bill  is  to  be  paid  to  J.  S. 

does  noc'ap-  ^i^d  icts  his  hand  to  it,  it  will  be  a  good  indorfement ;  per  Holt 

fw.-: —    Ch.  Jr    7  Mpd.  87,  AGclu  I  Amu  B.  R.  in  cafe  of  Eaft  v,  Ef» 

S.  p.  doca  not  appear. 

• 

1 2.  A.  draios  a  bill  upon  S,  who  Bad  effeSs  enough  in  his  hands 
to  anfwer  the  hilly  ivhich  fome  time  after  is  proteftedj  whereupon 
the  hill  is  indorfed  to  A.  the  dranoer^  who  brings  an  aclion  as  indorfee  i 
per  Parker  Ch.  J.  at  nifi  prlus,  there  being  efie&s,  the  acceptance 
was  not  upon  the  honour  of  the  drawer ^  and  fo  the  a£lion  is  well 
brought ;  for  when  a  merchant  draws  a  bill  on  his  correfpandenti 
who  accepts  it,  this  is  payment  \  for  it  makes  him  debtor  to  an* 
other  pcrfon,  who  may  bring  his  a£>ion  ;  fo  this  is  a  payment,  as 
may  be  fet  off  upon  a  former  account,  and  pleaded  in  bar  of  fuch 
aftion  :  but  if  there  were  no  e^cBsy  the  a6lion  would  not  lie,  fcr 
it  would  have  been  an  acceptance  upon  honour  only,  and  the  n'.o-r 
ney  would  be  recovered  only  to  be  recovered  agaiiit  10  Mod.  36, 
Trin.  10  Ann,  B.  R.  l-ouvier^  v,  Laubray. 

13.  If  a  note  be  paynhJc  to  a  feme  fde^  or  zrdepy  and  fik  «fttT- 
wards  marries,  her  huiband  is  the  proper  pcrfon  to  icdorfc  tius 
pote ;  per  Paikcr  Ch.  J.     jo  Mod.  246.  Trin,   13  Ann,  A.  R. 

X4.  h* 


HMM  of  QErcbftnge,  jQotcK,  9c.  948 

14.  h*  gave  »  promiflbry  note,  payable  io  B,  or  order.  B.  ajjigtu  '^  ^^^ 
k  to  C-i  and  C»  afligns  it  to  D.  without  faying  to  him,  or  order.  ^^^^ 
Refolved  per  tot.  cur.  that  this  is  good  }  for  if  the  original  bill  fuch  in. 
was  affignablc,  (as  it  will  be  if  payable  to  one,  or  his  ordc;r,)  then  dorf«m«nt 
to  whomfbever  it  is  ai&gned|  he  has  all  the  intereft  in  the  bill,  ^^]|  ^o^„^ 
and  may  aflign  it  as  he  pleafes :  for  the  affignment  to  C.  is  an  ab^  to  1  new  bill 
folute  affignment  to  him,  which  comprehends  his  ailigns,  and  ^^  charge 
therefore  nothing  is  done  when  the  bi)}  is  affigned  but  indorfing  o^biutur  it 
the  name  of  the  indorfor,  upon  which  the  indorfee  may  write  adjomatur. 
what  he  will,  and  at  a  trial  when  the  bill  is  given  in  evidence,  the  ??."5J'  'T^^ 
party  may  fill  up  the  bls^nks  as  he  pleafes*     Comyns's  Rep.  31  x.  ^m.^   * 
pi.  i6o.  Mich.  5  Geo*  r.  C.  B,  Moor  v.  Manning.  B.  r. 

Dockman- 
nee  ?•  Keckwidir 

1 5.  A  goldfmith^s  note  was  given  in  part  of  payment  of  money  on    f  249  3 
^  Saturday f  but  was  not  offered  to  the  drawer  till  Monday  morning 

after,  when  the  indorfee  fetit  tthe  note  hy  his  fervant  to  the  drawer^ 
wthout  any  order  tofiay,  out  only  to  demand  the  money  ;  and  the  fer* 
yant  accordingly  oiferedthe  note  to  the  cafhier  of  the  drawer,  who 
cancelled  if,  and  defiredthe  fervant  to  call  again  in  half  an  hour,  for 
that  the  drawer  was  gone  to  the  bank  to  receive  money.  The 
fervant  went  away^  and  returned  within  the  time,  and  afterwards 
called  twice  more,  and  then  went  to  his  mafter,  and  told  him  the 
goldfmith  could  not  pay  it ;  whereupon  the  majler  went  himfelf, 
and  finding  the  note  cancelled,  fo  that  he  had  no  remedy,  he  pr^ 
cured  a  new  note  of  the  fatne  date  with  the  original  note,  and  for  the 
fame  fum.  This  is  no  new  credit  given  to  the  drawer,  but  that 
the  indorfor  is  ftil)  liable.  9  Mod,  60.  Mich.  10  Geo.  i«  Mead 
v.  Cafwell. 

16.  9  iif  iQ  ff^>  3.  cap.  17.  puts  inland  bills  of  exchange  upon 
the  fame  footing  with  foreign  bills,  where  the  money  is  recover- 
able by  the  tuftom  among  merchants  upon  figning  fuch  bills,  and  the 
ilatute  3  (?*  4  Ann^,  cap.  9.  puts  promiffory  notes  on  the  fame  foot- 
ing wit]h  inland  bills,  and  enafts,  that  the  afjignee  or  indorfee  may 
maintaiet  an  a£lion  againfl  the  drawer  or  indorfor,  and  recover  da~ 
mages,  tstc.  and  therefore  it  was  infifted,  that  an  aAion  of  debt 
will  not  lie,  becaufe  damages  are  never  recovered  in  debt ;  but 
per  cur.  if  plaintiff  had  declared  on  an  indebitatus  affum^tt,  he 
might  have  recovered  in  damages.  8  Mod.  373.  Trin.  1 1  Geo.  i. 
Welfli  v.  Creagh. 

1 7.  A£lion  was  brought  againft  the  indorfor  of  a  promifjory  note, 
and  the  plaintiff  had  judgment.  8  Mod.  307.  Mich.  1 1  Geo.  i. 
Elliot  V.  Cowper. 

.  (I)     Acceptance.    What  is  a  good  Acceptancet 

I.  I  F  a  bill  of  exchange  be  tendered,  and  the  party  fubfcribes 

*   accepted,  or,  accepted  by  me  A.  B.  or,  being  in  the  exchange, 

fays,  I  accept  the  bill,  and  will  pay  it  according  to  the  contents,  this 

^mounts. 


«49  ^iHitf  of  <ZErcftange,  l^otetf,  3r* 

amounts,  without  all  controvcrfy,  to  an  acceptance.     MoHoy, 
lib,  2.  cap.  lo.  f.  i6. 

a.  A  fmall  matter  amounts  to  an  acceptance,  fo  that  there  be 
a  right  underftanding  between  both  parties ;  as,  leave  your  bili 
wthmej  and  I  ivill  accept  it ;  or,  call  for  it  to^morrovf,  ^and  it  Jhall 
he  accepted  J  that  does  oblige  *  as  cfFe£bually  by  cuftdm  of  mer- 
chants, and  according  to  law,  as  if  the  party  had  adua^ly  fdb- 
fcribed  or  figned  it  (which  is  ufually  done).  MoUoy,  lib.  2.  cap. 
lo.  f.  20. 

3.  But  if  a  man  (hall  fay,  leave  your  bill  ivith  me,  I  %vill  kok  over 

my  accounts  and  books  between  ^the  draivcr  and  me,  and  call  to-morrow, 

and  accordingly  the  bill  Jhall  be  accepted,  this  fhall  not  amount  to  a 

compleat  acceptance ;  for  this  mention  of  his  books  and  accounts, 

was  really  intended  to  fee  if  there  were  effefts  in  his  hands  to  an- 

fwcr,  without  which,  perhaps,  he  would  not  accept  of  the  fame; 

and  fo  it  was  ruled  by  Ld.  Ch.  J.  Hale  at  Guildhall^    MoUov,  lib. 

2.  cap.  10.  f.  20. 

•  ft  Show.         ^^  Where  a  bill  of  exchange  is  payable  *  to  A^s  ordtr,  that « 

Pafch.  ^'30    *^  himfelf  if  he  makes  no  order,  and  if  the  party  underwrites  the  * 

Car^  1.        bill,  viz.  prefented  fuch  a  day,  or  only  the  day  of  the  month,  it  is 

»?'  -^  ^""  i^<^  an  acknowledgment  of  the  bill  as  amounts  to  an  acceptance  ; 

Cotton,s.P.  P^'^  HoltCh.  J.  and  this  by  the  jurors  was  declared  to  be  common 

itfoived.       praftice.     Cumb.  401.  per  Holt  Ch.  J.  at  the  fittings  in  London, 

[  250  ]    2  Dec.  1696.  Anon. 

td.  Raym.  ^^  Acceptance  of  bill  upon  two  by  one  partner,  binds'  both  if  it 
S.*c.  &  ^*  concerns  the  joint  trade ;  but  otherwife  if  it  concerns  the  aC- 
S.  P.  ad-  ceptor  only  in  a  diftin£l  intereft  and  rcfpeft,  x  Salk.  126.  pi.  3% 
ttincd,  and   Hiii^  g  y^        g^  ^    Pinkncy  v.  Hall. 

judgment  •^  I 

for  the  plaintiff'. S.  P.  by  HckCh.  J.  12  Mod.  345.  Mich.  11  W.  3.  Anon« 

6.  Bill  drawn  by  A.  on  B.  and  B.  accepts  it  by  indorfcmentj 
thus,  (1  do  accept  this  bill,  to  be  paid  half  in  money,  and  half  in 
bills).  It  was  alleged,  that  B.'s  writing  on  the  bill  was  fufficient 
to  charge  him  with  the  whole  fum  ;  but  it  was  proved  by  divers 
merchants,  that  the  cuftom  among  them  was  quite  otherwifcji 
and  that  there  might  be  a  qualification  of  an  acceptance  \  for  h^^ 
that  may  refufe  the  bill  totally,  may  refufe  it  in  part ;  but  he  io 
whom  the  bill  is  due,  may  refufe  fuch  acceptance,  and  protcft  Jt 
fo  as  to  charge  the  firft  drawer,  and  though  there  be  an  accept- 
ance, yet  after  that  he  has  the  fame  liberty  of  charging  the  fint 
drawer  as  before  he  had.  Cumb.  452.  Trin.  9  W.  3-  B*  ^' 
Petit  V.  Benfon. 
12  Mod.  pj^  Acceptance  after  the  time  of  payment  elapfed,  and  a  promife  then 

i2°w.  3!°'  to  p2iy  the  money  fecundum  tcnorem  billse  prsed*  is  good,  ana 
5.  c.  ad-  amounts  to  a  promife  to  pay  the  money  generally,  i  Salk.  129- 
W-^'l-ff-  Pl-  II-  12W.  3.  B.R.  Mitford  v.Wallicot. 

the  plaintifF.    *  J  f 

l^d.  Raym.  Rep.  574.  S.  C.  adjudged. It  amounts  to  a  promife  to  pay  the  ™^^7^ 

fently.     la  Mod.  aia.  Mich,  lo  W.  3.  Jackfon  ▼.  Pjgot. Carth.  459.  S.  C.  andasfortre 

words,  fecundum  tenorem  &  cffeft'um  billae,  the  effea  of  the  bill  is  the  payment  of  the  money,  »• 

rclarationj  and  judgotn^ ''^ 


not  the  day  of  payment;  or,  at  the  moft,  it  is  only  furplufagc  in  the  declaraCiofi 
the  plaintiff.    ■        Ld.  Raym.  Rep.  365.  S.  C.  adjudged  for  the  plabtilf. 


8.  If 


9*  If  bill  be  drawn  on  one  at  Amfterdam,  and  he  does  not  care 
to  accept  it,  but  gets  one  here  to  do  ity  the  party  ne^d  not  acquiefcc  ; 
but  if  he  does,  the  party  here  is  bound  ;  per  cur.  1 2  Mod.  411. 
^rin.  12  W.  3.  in  cafe  of  Mitford  v.  Walcot. 

9.  A  bill  of  exchange  was  direfted  to  A.  or  in  his  abfence  t^ 
B.  and  begun  thus,  viz.  Gentlemen,  pray  pay.  The  bill  was  ten- 
dered to  A.  who  promifed  to  pay  it  as  foon  as  he  Ihould  fell  fuch 
goods.  In  a£^ion  for  non-payment,  it  was  objeded  that  this  was 
a  conditional  acceptance ;  but  here  the.  aBicn  being  by  an  executor^  and 
upon  debt  laid  to  be  due  to  teftator.  Holt  Ch.  J.  held  it  neceflary 
to  prove  that  the  acceptance  'was  in  the  tejlators  life-time.  1 2  Mod.  ' 
447.  Pafch.  13  W.  3.  Anon. 

I  o.  Bill  of  exchange  may  be  accepted  by  parol,  but  not  transferred  1  Sa]k.f  30. 
othcrwife  than  by  writing  on  the  back,  and  that  transfers  the  pro-  P^-  '4-  s.c, 
perty  by  the  cwftom  of  merchants.     7  Mod.  87.  Mich,  i  Ann.  mencirned, 

B.  R.    iLaft  V.  Ellington.  and  reemt 

admitted.  — « 
3  Salk.  400.  B.C.  bmS.  P.  does  not  appear.  S.  P.  by  Holt  Ch.  J*  as  to  Che  acceptance* 

J  2  Mod.  345*  Mich.  1 1  W.  3.  Anon. 

11.  A  foreign  bill  was  drawn  on  the  defendant,  and  being  re- 
turned for  want  of  acceptance,  the  defendant  faid,  that  if  the  bill 
came  bad  again  he  would  pay  it ;  this  was  ruled  a  good  acceptance. 
3  New  Abr.  610.  cites  Mich.  6  Geo.  i.  B.  R.  Car  v.  Cole- 
man. 

12.  The  drawee  wrpte  a  letter  to  him  in  whofc  favour  the  bill 
was  drawn,  that  if  he  would  let  him  write  to  Ireland  firfl  he  would 
pay  him  ;  and  this  was  held  a  good  acceptance.  3  New  Abr.  610. 
cites  Mich.  12  Geo.  i.  coram  Raym.  Ch.  J.  at  nifi  prius.  Wit 
kinfon  v.  Lutwich. 


(K)     Acceptor.     Liable  in  what  Cafes.  [  2ci  1 

\.    A  C  CEP  TOR  of  a  bill  drawn  for  a  fum  won  at  gaming  more  s  Mod.  175. 

-^^  than  the  ftatute  allows,   may  plead  the  ftatute  againft  -^'j^^r " 
gaming  againft  the  perfon  himfelf,  but  not  perhaps  againit  any  in-  the^defend^ 

dbrfec  for  value  received.     Carth.  356.    Trin.   7  W.  3.  B.  R*  ant. 

HuiTcy  V.  Jacob.  ^^^-^^'^ 

held  accordingly.  iz  Mod.  96.  &C.  adjudged  accordii^y. 

a*  It  was  agreed,  that  an  acceptance  or  negotiation  in  England 
after  bill  becomes  payable,  fhall  bind  the  acceptor  or  indorfor,  though 
not  perhaps  the  original  drawer.  And  fot  this  was  quoted  Pigot 
and  Jackfon's  cafe  in  B.  R.  Hill.  9  W.  3.  though  it  were  an  ac- 
ceptance to  pay  juxta  tenorem  bill*  praed'  as  here  5  Arg.  12  Moi 
410-  Tria.  12  W.  3.  Mitford  v.  Walcot. 


9st  %&lu  Of  oSrcl^anse,  muu,  ^t. 


(L)     Where  the  Acceptance  is  for  the  Honour  of 

the  Drawer  or  Indorfor. 

m 

I.  tN  cafe  upon  a  bill  of  exchange^  the  pl2intiff  fit  /or/b  a  cuf- 
^  torn  inter  mercatores  (5*  (dtas  perfonas^  that  if  a  bill  is  indorfed 
and  accepted  by  a  perfon  upon  whom  it  is  drawn,  if  any  other 
merchant  will  pay  the  money  to  the  indorfee,  for  the  honour  of 
the  indorfot,  then  the  firil  drawer  is  chargeable  to  him ;  that  F* 
the  defendant  drew  a  bill  upon  J.  S.  for  lool.  payable  to  J.  D. 
that  J.  S.  accepted  the  faid  bill,  and  J.  D.  indorfed  It  to  M.  L. 
•  and  that  R.  the  plaintiff  paid  the  money  to  the  faid  M.  L.  for  the 
honour  of  the  faid  J.  D.  the  indorfor,  and  that  thereupon  F.  the 
drawer  became  liable  to  him,  but  had  not  paid  the  money,  ad 
damnum,  &c.    The  plaintiff  had  judgment  by  nil  dicit,  &c.  but 
it  was  reverfed  upon  a  writ  of  error  in  the  exchequer  cham- 
ber, becaufe  the  cujiom  hvcls  laid  too  general;  for  it  extended  not 
only  to  merchants,  but  to  all  other  perfons  whatfoever.     Lutw. 
891.  a.  892.  b.  Mich.  2  Jac.  o..  in  Cam.  Scacc.  Fairly  ▼.  Roch. 
Ltttw*  S96.        2*  R.  drev)  a  bill  of  exchange  on  S.  payable  to  B.     S*  refufed  to 
A.  899.  ■•    accept  iff  whereupon  B,  protefied  it.     L.  for  the  honour  of  J?,  gave 
Bnio^*  in  ^  "^'^  topa%  the  money  at  the  day^  if  not  paid  by  R.     Afterwards  B. 
the  exche-     in/iorfedL.s  note  to  C.  for  value  received :  C.  in  like  manner  indorfed 

fc!r?c*"    '^  '^  ^'  ^^^  *'  '^  ^"  ^^^  ^  '^  ^*  all  for  value  received.     At  die 
and  afWr  '     ^'^1  ^^  ^^  retum  5.  flill  refufed  to  accept  the  hills j  whereupon  i.V 
fevcral  w-     bill  noas  protefled*     Then  M.  £5*  N.  hearing  of  theprotefl  of  L^s  biU^ 
gunients,      pg^j  fijg  fnQnfy  y^r  the  honour  of  B.     But  in  aBion  by'M.  &  N.  agaim^ 
ins  1^^.    ^*  ^c  declaration  does  not  fay  that  they  paid  it  to  F.  nor  to  tvhem  they 
cd,  Pollex-    paid  itf  but  only  generally  that  they  paid  it.     This  matter  was  al- 
}^tu^,'J.'    figned  for  error,  and  that  for  what  appears  it  might  be  paid  not  to 
F.  the  laft  indorfee,  to  whom  alone  it  was  due,  but  to  another, 
and  if  fo,  the  defendant  remains  ftill  liable  as  to  him.     But  per 
cur.  after  verdift,  it  (hall  be  intended  that  the  payment  was  to  the 
right  perfon,  cfpecially  it  being  laid  to  be  ex  parte  of  the  plaintiff, 
which  could  not  be  if  it  had  been  paid  to  a  ftranger ;  and  fo  judg- 
ment in  B.  R.  was  affirmed  in  Cam.  Scacc.     Carth.  1 29.  Pafch* 
2  W.  &  M.  Brunetti  v.  Lewen. 
I  452  3         3-  If  ^'  draws  a  bill  on  B.  ivho  will  not  accept  it,  and  C*  offers 
to  accept  it  for  the  honour  of  the  drawer,  the  drawee  need  not  ac- 
quiefce,  but  may  proteft  ;  but  if  he  does  acquiefce^  C.  isJx>unds 
^rcur.     12  Mod.  4 10.  Trin.  12W.  3.  Mitford  v.  Walcot. 

(M)     Time  of  Demand  and  Protefling. 

I.  \     Draws  a  bill  upon  B.  to  the  ufc  of  C.     Upon  non-pay- 

-**  *    mcnt  C.  prottjls  the  bill.     He  cannot  fue  A.  unlefs  he 

gives  him  notice  that  tl.e  bill  is  protefted,  for  A.  may  have  the 

cffeas 
6 


effsAs  of  B.  in  his  hands^by  which  he  may  fatisfy  himfelf.  Vent. 
45.  Mich.  21  Car.  2.  B.  R.  Anon. 

2.  After  verditt  it  was  moved  for  a  new  trial,  that  the  prateft 
naas  not  on  the  day  the  money  became  due  g  but  Twifden  J«  faid  it  had 
been  ruled^  that  if  a  bill  of  exchange  be  denied  to  be  paid^ 
the  proteft  mtift  be  in  a  reafonable  time,  and  that  it  within  a  fort-' 
night  \  but  that  the  debt  is  not  loft  by  not  doing  it  by  the  day ;  and 
a  new  trial  was  denied.  Mod.  27.  pi.  72*  Mich.  21  Car.  2.  B.R. 
Butler  V.  Play.  ' 

3.  Time  cf  protefling  bills  of  exchange  to  make  the  drawer  li-  If  t  wnu 
able,  is  *  at  the  end  of  2  months.     Cumb.  152.  Mich,  i  W.  &  V^;^ 
M«  in  B.  R.  Sarfefield  t.  Witherly.  be  it  tiw 

day  of  par- 
mcnt.    If  at  fgbty  then  at  the  3d  Jay  of  grace,  and  a  bill  negotiated  afttr  day  %f  fgpfment^  is  aa  a  bill 
at  iight;  agreed  by  merchants.     Show.  164.  Trin.  1  W.  8c  M.  in  cafe  of  Dehen  v.  Harriott. 
*  Thii  was  laid  by  merchants  to  be  the  cuftom  of  Franci,  aad  chat  in  Holland  it  nuift  be  ia  lb 
ly  poOi.    Show.  165. 


4«  A  bill  of  exchange  is  made  payable  to  A.     A.  indorfes  it  to 
B.  B.  indorfes  it  to  C.  the  bill  is  protefted  for  non-payment  j  B.    ^       ' 
may  bring  an  oBion  on  this  bill,  notwithftanding  his  indorfement* 
Shaw.  163.  Trin.  2  W.  &  M.  Dehers  v.  Harriott. 

5*  Some  merchants  faid,  that  if  a  bill  be  negotiated  by  indorfemeni 
after  the  bill  is  payable,  there  is  no  need  0/2.  proteft  at  all.  Other89 
that  a  proteft  muft  be  in  fome  convenient  time.     Show.  164.  Trin.' 

2  W.  &  M.  in  cafe  of  Dehers  v.  Harriott. 

6.  All  the  merchants  agreed,  that  if  a  hill  is  lo/t,  and  the  drawer 
might  be  reforted  to  for  a  new  bill,  then  no  proteft  could  be  upon 
a  copy  i  but  where  a  bill  is  loft,  and  no  new  one  can  be  had,  and 
the  party  did  not  infift  to  have  the  original  bill,  but  refufed  pay- 
ment for  another  reafon,  there  fuch  proteft  made  upon  a  copy  for 
non-payment  is  good.  Show.  164.  Trin.  2  W.  &  M.  in  cafe  of 
Dehers  v.  Harriott. 

7.  If  there  be  no  accident  happening  or  intervening  by  the  i»Mod.i$. 
pattfs  breaking^  &c.  the  drawer  is  chargeable,  though  the  pre^  v.^^sTc. 
fenting  and  proteft  of  the  bill  were  after  the  day  ;  for  by  the  law  of  adjud^  for 
merchants  it  need  not  be  tendered  within  the  time ;  per  Eyre  J.  the  plaintiff. 
and  not  denied,  and  judgment  pro  qucr.     Show.  318.    Mich.  HokChTr. 

3  W«  &  M.  Mogadara  v.  Holt.   '  if  be  do'not 

tender  and 
piQidl  at  the  day,  and  there  be  a  break  in  the  mean  time,  the  party  lofes  bit  money  ;  fecus  if  no  par- 
ucutar  damage.     Show.  319.  Mogadara  v.  Holt. 

8.  Indorfee  of  foreign  bills  need  not  demand  payment  till  the  skin.  410, 
thred  dap  allowed  are  expired,  and  after  the  3  days  the  indorfee  ^}^^  P**^- 
mvj  proteS  it ;  and  it  feems  the  fame  time  of  3  days  ought  to  be  &  mSh  * 
allowed  for  inland  bills  ;  per  Holt  Ch.  J.    i  Salk.  132.    Hill  &  al*  B.  R,  the 

^-  i^i^  s:  p:  % 

Holt  Ch.  J.  bat  for  a  goldfmith's  bill  he  &id  he  did  not  know  any  definite  thne. 

9.  The  cuftom  of  merchants  is,  that  if  B.  upon  whom  a  bill  [  253  ] 
^  exchange  is  dratvny  abfconds  before  the  day  of  payment ^  the  man 

to  whom  it  is  payable  may  proteft  it,  to  have  better  fecurity  for 

the 


)!kt  payment,  and  to  give  notice  to  the  drawer  of  Ac  abfconding 
of  B.  and  after  the  time  of  payment  is  incurred,  then  it  ought 
to  be  protefted  for  non-paym«nt  the  fame  day  of  payment,  or  after 
it  I  but  no  proteft  for  non-payment  can  be  before  tlic  day  that  it 
is  payable.  Proved  by  merchants  at  Guildhall,  Trin.  6  W.  &  M. 
before  Treby  Ch.  J.  and  the  plaintiff  was  nbnfuited^  becaufe  he 
had  declared  upon  a  cuftom  to  proteft  for  non-payment  before  the 
day  of  payment.  Ex  relatione  M'ri  Place*.  Ld.  Raym.  Rep.  743. 
Anon. 

1 6.  In  caft  of  foreign  hills  of  exchange  the  cuftom  is,  that  3 
days  are  allonved  for  payment  of  them;  and  if  they  are  liot  paid 
upon  the  laft  of  the  faid  days,  the  party  ought  immediately  to 
proteft  the  bill,  and  return  it,  and  by  this  means  the  drawer  will 
be  charged;  but  if  he  does  not  proteft  it  the  laft  of  the  3  days, 
which  are  called  the  days  of  grace,  there,  although  he  upon  whom 
the  bill  is  drawn  fails,  the  drawer  will  not  be  chargeable  5  for  it 
fliall  be  reckoned  his  folly  that  he  did  not  proteft,  &c.  but  if  it 
happens  that  the  lajl  day  of  the  faid  3  days  is  a  Sunday  or  great  ho* 
Jiday,  as  Chriftmas-day,  &c.  upon  which  no  money  ufed  to  be 
paid,  there  the  party  ought  to  det?uihd  the  money  upon  the  2d  day  s  and 
if  it  is  not  paid,  he  ought  to  proteft  the  Bill  the  faid  2d  day, 
othehvife  it  will  be  at  his  own  peril  j  for  the  drawer  will  not  be 
chargeable.  Merchants  in  evidence  at  a  trial  at  Guiiihall,  Triri. 
7  W.  3.  before  Holt  Ch.  J.  fwore  the  cuftom  of  merchants  to  btf 
fuch,  which  was  approved  by  Holt  Ch.  J.  Ld.  Raym.  Rep.  743* 
Taflall  &  Lee  v.  Lewis. 

II.  If  a  foreign  bill  be  drawn  on  ap  Englifh  tnetchant,  pay- 
able- at  fo  many  days  fight,  though  tlie  days  incur  without  any  ;w- 
tice  given  to  the  party  on  whom  it  is  drawn,  yet  that  bill,  according 
to  the  cuftom  of  merchants,  may  be  protefted,  and  thereby  re- 
courfe  had  to  the  firft  drawer  for  the  money,  which  Holt  Ch.  J. 
thought  unreafonsble,  becaufe  the  drawer  ought  not  to  lie  at  thtf 
mercy  of  him  that  has  the  bill,  &c.  Cumb.  451.  Trin.  9W.  3* 
•    B.  R.  Anon^ 

12*  If  a  bill  be  drawn  for  like  value  received,  and  this  is  pro- 
tefted, an  indebitatus  aJfumpJitYitt  againft  the  drawer ;  per  Shower. 
Cumb.  451.  Trin.  9  W.  3.  B.  R.  Anon. 

13.  9  £5"  10  W.  3.  cap.  17-  /  I.  All  inland  bills  of  exchange  of 
5/.  or  upwards y  in  which  the  value  fball  he  expreffed  to  be  received^ 
drawn  payable  at  a  certain  number  of  days^  (*fc,  after  the  date  there* 
cfj  may  cfter  acceptance  (which  fhall  be  by  underwriting  under  the 
party*  s  hand)y  and  the  expiration  of  2  days  after  the  fame  fhall  he  duty 
be  protefted  by  a  notary  public y  or^  in  default  of  fuch  notary  ^uhGcy  if 
any  other  fubfantial  perfon  of  the  place  before  2  witneffesy  refufal  or^ 
HegleEl  being  firfl  made  of  the  payment* 

14.  S.  2.  Which  protefi  fhall  be  notified  within  14  days  afier  to 
the  party  from  whom  the  hills  were  received^  ivho  (upon  producieg 

fuch  protefi)  //  to  repay  the  faid  bills  with  intcrefi  and  charges  fmH 
the  pntefHng  s  for  which  protefi  there  fhall  not  be  paid  above  6d.  and 
in  default  of  fuch  protefi ^  or  due  notice  within  the  day  limited^  tbeper^ 
fon  fo  failing  Jball  bi  liable  to  all  cofis^  damages^  and  interefi. 

8  15.  A 


);•  A  bill  of  exchange  was  protefted,  and  Ufi,  and  zSiion 
Drought  againft  the  drawer ;  and  it  was  proved,  tliat  tie  defendant 
tad  owned  be  had  drawn  the  hilly  and  held  good  by  Holt ;  and  he 
faid,  that  this  being  an  outlandi/b  bill^  the  drawer  was  made  liable 
by  the  proteft  ;  but  noproteft  neceffary  in  cafe  of  an  inland  bill  ^  and 
fhat  to  make  a  bill  payable  to  one's  order,  was  the  fame  as  if  it 
were  to  him  or  order ;  and  he  faid,  that  if  defendant  could  make 
it  appear  that  he  was  at  any  damage  for  want  of  notice  of  the  pro^ 
tejly  as  if  drawee  had  failed  in  the  meantime,  &c.  it  would  be  in- .  r  ^t^  1 
cuxnbent  upon  the  plaintiff  to  prdve  notice  given  of  the  proteft  in  con^  ^  ^ 
vement  time.     12  Mod.  309.  Mich.  11  W,  3.  Hart  v.  King. 

16.  If  a  bill  be  accepted  at  Atnfterdam^  and  no  houfe  named  where  i  Salk.  xio« 
the  payment  is  to  be,  the  party  need  not  acquiefce  to  it>  but  may  P**  "•  s.c» 
proteft  the  bill;  but  if  he  will  acquiefce^  it  is  Well  enough;  d^TOt** 
per  Cur.     12  Mod.  410^  Trin%  12  W.  3,  in  cafe  of  Mitford  y.  appear. 
Walcot. 

17.  All  the  difference  between  foreign  and  inland  bills  is,  that  g  ^^^  g^^ 
foreign  bills  muit  be  protefted  before  a  public  notary,  before  the  s.  P.  lut* 
drawer  may  be  charged;  but  inland  bills  need  no  proteft.;  per  now  by  the 
Holt  Ch.  J.    6  Mod.  29V  Mich.  2  Aim.  B.  R.  in  cafe  of  BuUer  ^^ll^^^^ 

V.  Crips.  a  protefl  it 

direded  in 
cafe  of  inland  bills  \  but  that  ij  JM^  fir  the  htntfit  0/  the  dretoer,  n  give  firwud  notic*  thst  the  bill  1$ 
ant  acaptedy  er  accepted  And  not  paid  \  and  the  damages  in  the  /aid  fiatute  are  only  meant  of  damagea 
by  being  looker  kept  out  of  his  money  by  non-payment  of  drawee  than  the  tenor  of  the  bill  purported, 
and  not  of  damages  for  the  original  dfebt.  Micli.  %  Ann.  B.  R.,  Brough  v.  Perkins.— 3  Salk.  69* 
pi.  6.  S.  C. 

In  inland tA  well  M  foreign  bills  of  exchange,  the  perfon  to  whom  it  is  payable  muft  give  convenient 
iKtiee  cf  nvn-payment  to  thie  drawer  ;  for  if  by  his  delay  thfe  drawer  receives  prqudice,  the  plaintiff  ihall 
JSot  recover.  A  fret^  on  foreign  bills  ww  part  of  its  conftitution.  On  inland  bills  a  proteit  is  ne- 
ceflary  by  9  &  10  Jr,  3.  17.  but  was  not  at  comnMm  law  j  but  the  ftatutr  does  not  take  away  tha 
pbintiff*s  adion  for  vjant  of  aproteftf  nor  does  ifmake  fuch  want  a  bar  to  the  plaintiff's  action  ;  but 
ttm  fbtute  feems  obly,  in  cafe  there  be  no  proteft,  to  deprive  the  plaintiff  of  damages  or  intereft,  and 
tDgivc  the  drawer  a  remedy  againft  him  for  damages  if  he  makes  no  proteft.  1  Salk.  131.  pi.  17. 
Jilich.  %  Ann.  B-R.  Borough  v.  Perkins.— -3  Salk.  69.  pi.  6.  S.  C.  held  by  HoItCh.  J.  and 
Powell  J.  accordingly,  and  dut  6nce  that  ftatute  a  proteft  was  never  f«t  forth  in  the  declaration. 
<  Mod.  So.  S.  C.  and  Holt  faid  that  the  z€t  is  very  obfcurely  and  doubtfully  penned,  and  that  they 
cibght  not,  ty  conftniflioh  upon  fuch  an  adj  to  take  away  a  man's  rig^t ;  to  which  the  whole  court 
agieedi  a  Ld.  Raym.  Rep.  992.  Brough  v.  Parkings,  S.  C.  according  to  3  Salk.  6^.  fupnii^ 

and  judgment  in  C«  B.  affirmed. 

1 8.  3  (5^4  Ann,  tap*,  p.  f  4^  In  cafe  the  party  on  whom  an  inland 
fc//  (f  exchange  Jhall  be  drawn,  Jhall  refufe  to  accept  the  fame  by  un* 
iefwriting  the  fame^  the  party  to  whom  payable  f hall  caufi  fuch  bill 
io  be  frothed  for  non-acceptance^  as  in  cafe  ^foreign  bills,  for  which 
fretefl  Jbail  he  paid  2/.  and  no  more, 

19.  5.6.  No  fuch  protifl  fhall  be  neceffary  for  mn^payment,  unle/r 
ibevalueheexpreffedin  fuch  a  hill  to  be  received,  and  unlefs  the  bilfbe 
drawn  for  2q/.  or  upwards,  and  the  proteft  fhall  be  made  for  flon* 
acceptance  by  perfons  appointed, 

20.  S.  7.  If  any  perfon  accept  fuch  bill  of  exchange  in  fatisfaBion 
ef  any  former  debt,  the  fame  jhall  be  efleemed  a  full  payment,  if  hi 
dtti  not  Us  endeavour  to  get  the  fame  accepted  andpaid,  and  maif  bi^ 
protejl  for  nonnicceptance  or  non-payment* 

Via- IV.  U 


^54  IStlTjei  Of  #r(|anflte,  JSnttg,  ec* 


(N)    Adions.    What  Aaions  Ue. 

S.  c.  cTttd  1.  A  N  aftion  of  debt  will  not  lie  upon  a  bill  rf  exchange  aeeepieJ^ 
lord  j!"at  '^  againft  the  acceptor  \  but  nfpedal  aBion  of  the  cafe  muft  bt 

MUton*!  brought  againft  him ;  becaufe  the  acceptance  aoes  not  create  a 
^^'d*^^'  ^^^^  ^^  more  than  a  promife  by  a  ftranger  to  pay,  &c.  if  the 
Scaccf  and*^  Creditor  will  forbear  his  debt ;  and  he  that  drew  the  bill  continues 
ftys,  that  debtor,  notwithftanding  the  acceptance,  which  makes  the  acceptor 
oTb^  ^id^  liable  to  pay  it,  and  the  cuftom  does  not  extend  fo  far  as  to  create 
h  yifn  well  >  debt,  but  only  makes  the  acceptor  pnerabilis  to  pay  the  mqney ; 
a£  the  law  wherefore,  and  becaufe  no  precedent  could  be  produced,  th^t  an 
Sifc  vrtrwe  ^^^^  ^f  ^^^^  ^^^  ^^^^  brought  upon  an  accepted  bill  of  exchange, 
«u  agmd  judgment  was  arrefted.  Hard.  485.  487.  Hill.  20  &  ai  Car.  2* 
that  a  biiiof  in  the  exchequer.  Anon,  [but  feems  to  be  Milton's  cafe.1 

czchaoge 

accepted,  ftc.  was  indeed  a  good  gfoond  for  a  fprcial  a£Hoii  upon  the  cafe,  bot  that  it  did  not  nake  a 
debt;  Mt,  becaufe  the  acceptance  is  only  conditional  on  both  fides.  If  the  money  be  not  recdred,  it 
leturns  back  u^n  the  drawer^  and  he  remains  liable  ftill,  and  this  only  collateral,  adly,  Becanfe 
onerabills  does  not  imply  debt.  3dly9  Becaufe  the  cafe  is  primae  impreffionis^  and  there  it  no  pnoekot 
for  it.     Mod.  286.  pi.  3.  Trin.  19  Car.  2.  B.  R.  in  cafe  of  Brawn  v.  London. 

X  In  cafe  the  pla!ntiff' declared  upon  the  cuftom  of  merchants^  and  that  T.  S.  drew  a  bill  of  cxcfaaoie 
vpon  the  defendant  to  pay  to  the  plaintiff,  whfch  he  accepted,  and  has  not  paid,  anj  lUteviJt  upon  sm 
kidehitmtuSf  for  that  the  defendant  had  accepted  it.  It  was  infifted  in  arreft  of  judgment,  that  an  ind^« 
tatns  afTumpfit  would  not  lie,  but  an  aAion  on  the  cafe  only,  and  of  that  opinion  were  Hale  and  Ratusfeidv 
who  faid  it  was  lb  adjudged  in  the  exchequer  fince  the  king*s  reftoration,  and  fo  judgment  was  ibycd^ 
baefitantc  Twilden}  for  he  conceived  that  the  cuftom  made  it  a  debt  by  him  that  accepted  the  bill* 
Vent.  252.  Mich.  23  Car.  2.  B.  R.  Brown  v.  London.  Fitem.  Rq>.  14*  pL  13.  S.  C.  ac« 

cordingly.  Mod.  285,  286.  pi.  32.  S.  C,  adjomatur.— »^2  Lutw.  1594*  in  cafe  of  Bdlafyfe 

^.  Hefter,  it  was  faid  by  Powell  J.  that  an  indebitatus  affumpdt  docs  not  lie  upon  a  bill  of  adiange^ 
and  the  reporter  obferves,  that  at  this  time  it  was^ot  denied  by  the  other  juftjces,  and  does  the  ofe 
of  Brown  t.  London,  wherein  judgment  in  like  cafe  wu  arrefted  after  verdid,  as  icpoited  by  Lefint 
S98.  and  fays  it  has  been  adjudged  after  verdid,  that  a^on  of  debt  docs  not  Ue  upon  a  bill  of  ***-*'^r*trj 

and  cites  Hardr*  485. 

AnmiebUs'  ^.  Afftim^tt  Hcs  on  a  bill  of  exchange  accepted ;  per  Cur.  obi- 
S'd^SlJ"  *«^-  Vent.  298-  Mich.  28  Car.  2.  B.  R.  in  cafe  of  the  City  of 
li^  upon4i     London  v.  Goree.  ^ 

hiUofez- 

change,  as  it  has  been  ruled  in  dirers  cafes,  bnt  aitarip  a  drantrftr  value  rtcavtd  that  it  «mM&} 

hat  this  is  for  the  apparent  confideration.    Skin.  346.  Hodgea  t.  Steward. 

« 

And  cites  6  3,  A  general  indebitatus  affum^it  does  not  lie  on  a  bill  of  ex- 
j  ji.'i^Ur.  change,  but  the  party  ought  to  declare  fpecially  on  the  cuftom 
%^%.  3  Levi  of  merchants.  2  Show.  9.  pi.  5.  in  a  nota  there^  Trin.  30  Car.  2« 
iiS.iLutw.  J.  R.  Frederick  t.  Cotton.     , 

loO. 

1  SaUt.  125.  4.  A  general  indebitatus  affum^tt  will  not  lie  upon  a  bill  ^rf*  ex* 
^d*a«ordI  "^^^g^  ^^"^  ^^^'  ^f  conftderation^  but  bill  is  but  evidence  of  a  pro- 
ingiy.— .  xnife,  and  fo  but  nudum  pa£lum,  and  therefore  he  ou^t  to  bring 
1^2"*  346-  zfpecial  anion  upon  the  cafcy  upon  the  bill  and  cuftom  of  merchantSt 
thats/p!'  ^^  ^^^  ^  general  indebitatus  afftimpfit  for  money  received  to  bisujet 
wuofieni  per  Holt  Ch.  J.  12  Mod.  37.  Pafch.  5  W.  Ic  M.  Hodges  t« 
times  ffid  in  Steward. 

this  cafe.— 


•'       Comb.  104.  S.  C.  fiiys,  that  fucb  adion  lies  not  agaiaft  the  Kccptcr.  tfwagh  accepted 
hand 3  SaUu  6S.  S,  C.  but  S.  P.  4oea  aoc  appea<7 

<•  Trover 


r" 


• 


^Il0  of  aErc^ange,  sstom,  $c;  "^ss 

$•  Trowr  for  a  bank  bill  loft  will  lie  againft  zjlranger  that  found 
it,  though  the  payment  to  him  would  have  indemnified  the  bank} 
bttt  it  lies  not  againft  the  afignee  of  the  finder,  by  reafon  of  the 
couife  of  trade,  which  creates  a  property  in  the  ailignee  or  bearer. 
I  Salk.  126.  Anon.  coram-Holt  Ch.  J.  at  Guildhall. 

6.  Indebitatus  ajfum^t  lies  not  againft  the  acceptor  of  a  bill  of    C  256  } 
exchange,  becaufe  his  acceptance  is  but  a  collateral  engagement ;  but 

it  Hes  agfunft  the  drawer  himfelf,  for  he  was  really  a  debtor  by  the 
receipt  of  the  money,  and  debt  will  lie  againft  him*  i  Salk.  23* 
pi.  3.  Hill.  8  W.  3.  B.  R-  Hard's  cafe. 

7.  If  a  bill  be  drawn  payable  to  J.  S.  or  bearer,  the  bearer  can-  \^^*  *'^» 
not  bring  the  action ;  but  if  it  be  to  J.  S.  or  order,  the  indorfee  pafch.'^i 
mxj^  and  fo  refolved  between  Hodges  and  Steward  in  B.  R.  W.3.B.R, 
Cumb.  466.  HiU.  10  W.  3.  B.  R.  Coggs's  cafe.  the  s.  p. 


(O)     Pleadings; 

I.E*INCH  Serj.  faid  that  6  Car.  in  B.  R.  it  was  ruled  upon  bill  Lict.  Rep. 

"    of  exchange,  between  party  and  party  not  merchants,  that  3^3*  Finely 

there  cannot  be  a  declaration  upon  the  law  of  merchants 5  but  s!c/bu * • 

there  may  be  a  declaration  upon  the  aflumpfit,  and  give  the  acccp-  there  i^  an 

tance  of  the  bill  in  evidence.     Het.  167.  Pafch.  7  Car.  t.  B.  ^'^^"/^ 

Eaglechild's  cafe.  (not)Mot% 

2.  In  aflumpfit  the  plaintiff*  declared  that  the  aiftom  of  mer-  the  word 
chants  is,  if  oncy  for  wares  delivered  to  him  or  his  faBor,  makes  a  ^  j"^"    ^ 
bill  of  exchange  direEled  to  a  merchant,  and  he  to  luhom  it  is  direBed  fo  fccm» 
accepts  of  it,  and  after  refufes  to  pay ,9  and  this  is  protefted  before  a  to  be  mif- 
publick  notary,  then  be,  'who  delivered  the  bill,  is  bound  to  pay  it;  P"*^'^* 
and  alledges  tnat  he  delivered  fuch  wines  in  France  to  J.  S.  the 

fa£lor  of  B.  and  he  thereupon  delivered  a  bill  of  exchange  for  the 
money  to  J.  N.  who  accepted  it,  and  had  not  paid  it ;  and  found 
upon  non  aflumpfit  for  the  plaintiff^..  It  was  afligned  for  error, 
that  this  a£lion  is  grounded  upon  the  cuftom  of  merchants,  and 
it  is  notjhrwed  that  the  plaintiff  was  a  merchant  at  the  time  of  the  bill 
of  exchange  delivered ;  but  becaufe  he  is  named  merchant  in  the 
declaration,  and  the  bill  is  for  merchandifesfold,  it  fliall  be  intended 
he  was  a  merchant  at  that  time,  and  fo  judgment  afiirmed.  Cro. 
J.  301,  302.  pi.  5.  Pafch.  9  Car.  B.  R.  Bamaby  v.  Rigault. 

3.  In  an  adion  by  the  perfon  to  whom  the  bill  was  made  paya* 
ble,  it  was  obje^ed,  that  the  averment  is  only  that  he  did  indorfe 
the  bill,  but  does  not  fay  that  he  delivered  it,  and  fo  not  within  the  • 
cuftom ',  fed  non  allocatur ;  for  the  indorfement  is  the  transfer- 
ing  the  intereft,  and  the  a^ion  is  not  brought  by  the  aflignee,  in 
which  cafe  it  muft  be  alledged,  that  it  was  alfo  delivered  \  per 
Cur.  But  now  neither  indorfement  nor  delivery  is  needful ;  but 
per  Windham,  (here  is  no  failure  of  payment,  unlefs  the  bill 
were  delivered.*  2  Keb.  303.  pi.  g6.  Mich.  19  Car.  2.  B.  R. 
Daftiwood  v.  Lee. 

4.  In  cafe  on  cuftom  of  merchants,  on  accepting  bill  of  exchange 
from  Paris  5  the  defendant  demurred  after  iflue  oflered  on  pay- 

U  2  ment, 


mtnt,  and  excq)ted9  that  no  time  ef pears  when  the  Mil  wdlpajMeg 
being  onh  on  douiie  ufance^  and  no  particular  atflom  alkged  that  doMi 
ufance  Jtgnifies  tv)o  months i  fed  non* allocatur;  it  being  a  known 
term  among  merchants  that  ufance  is  a  month,  double  two  months, 
and  being  averred  he  bad  not  paid  in  two  months^  it  is  well  enough^ 
and  judgment  for  the  plaintiff,  the  defendant  having  waived  ad- 
vantage hereof  by  pleading  payment  j  but  by  Twifden  J.  bad  it 
been  on  demurrer  to  the  declaration^  the  plaintiff  Jhould  aver  a  parA* 
cular  cuftom  that  ufance  Jtgnifies  a  months  &c.  3  Keb*  645.  pL  6o« 
Hill.  27  &  28  Car.  2.  Smart  v.  Dean* 
<  [  257  J  5-  Demurrer  to  a  declaration  on  a  bill  of  exchange,  becaufe  it 
fays  only  that  the  party  to  vohom  it  4vas  directed  did  not  accept  ii^ 
\y\xtfaysy  not  that  it  ^asjbemm  or  tendered  to  him,  and  the  demturrer 
allowed,  for  elfe  it  would  be  in  the  plaintiiPg  power  to  charge  die 
drawer,  when  perhaps  the  drawee  was  ready  to  pay  the  money 
according  to  the  tenor  of  the  bill  had  it  been  tendered  to  hini« 
2  Show.  180.  pL  179.  HilL  33  &  34  Car.  2*  B*  R.  Mercer  v* 
Southwell. 

6.  Cafe  on  a  bill  of  exchange  againji  the  drawer^  the  bill  not 
being  paid  and  payable  to  J.  S*  or  bearer.  Plaintiff  brings  the 
a£^ion  as  bearer,  and  on  evidence  ruled  per  Ld.  Pemberton,  that 
he  mujl  intitle  himfelf  to  it  on  a  valuable  confiderationy  though  among 
banlfcrs  they  never  make  indoifements  in  fuch  cafe,  for  if  it  comes 
to  the  bearer  by  cafualty  or  knavery,  he  (hall  not  have  the  benefit 
of  it.      2  Show.  235.  pi.  234.  Mich.  34  Car.  2.  B«  R.  Hin- 

ton  V 

•  7.  In  an  a£^ion  on  the  cafe  on  a  bill  of  exchange,  alleging  the 

cuilom,  and  that  the  bill  was  drawn  fuch  a  day,  &c.  but  excep- 
tion was  taken,  that  the  date  of  the  bill  was  notfet  forth^  yet  held 
per  tot.  Cur.  that  it  was  well  enough,  and  they  would  intend  it 
dated  at  the  time  of  drawing  it.  2  Show.  422.  pl«  389*  HilL 
36  &  37  Car.  2.  B.  R.  De  la  Courtier  v.  Bellamy. 

8.  In  debt  upon  a  bill  of  exchange  by  an  indorfee,  the  plaintiff 
had  judgment.  It  was  ai&gned  for  error,  that  the  plaintiff  had 
not  averred  in  his  declaration  that  the  value  was  received  by  thedravh 
ers  of  the  bill;  fed  non  allocatur ;  for  it  lies  not  in  his  mouth  to 
fay  fo,  and  it  is  not  material  to  him  whether  it  was  paid  to  them 
er  not,  and  therefore  judgment  was  affirmed.  Lutw.  885.  b.  889< 
a.  I  Jac.  2.  in  Cam.  Scacc.  Death  v.  Serwonters. 

9.  Af^ion  fur  le  cafe  on  a  bill  of  exchange  brought  againft  the 
acceptor  by  the  plaintiff  as  adminillrator  to  the  party  to  whom 
the  bill  was  payable,  on  the  cuilom  of  merchants ;  and  breach 
M'as  affigned  praed*  tamen  the  defendant  ad  vel pojl  pr^d.  diem^  viz. 
the  day  of  payment  nonfolvit  nee  aliqualiter  pro  eifdem  hucufque  contfiH 
tavit.  Demurrer  to  the  declaration,  becaufe  he  did  fay  non  fol- 
vit  at  or  before  the  day,  and  a  payment  before  the  day  is  a  pay- 
ment at  the  day;  but  held  good  per  Cur.  becaufe  fald  hucufque 
non^  &c.  judgment  pro  quer.  2  Show*  437*  pi.  400*  MicL 
I  Jac.  2.  fe.  R.  Hilman  v.  Law. 

Comb.  9i  10.  Cafe  on  a  bill  of  exchange  founded  on  the  cyftom  of  mer* 

^\^'  'i  V^  chants,  alleghig  that  if  a  bill  by  a  merchant  or  trader  be  indorfcd 
cbjcdcdthat  z  ^  payaWc 
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payable  to  a  merchant  or  bearer,  then,  &c.  and  doth  not  aver  the  *e  cuftoa 
ffidntiff  to  be  a  merchant  or  trader,  held  nought  on  demurrer.  ^'^^catMi 
2  Show.  459.  pi.  426.  HilL  I   &  2  Jac.  2.  B.  R.  Burman  v.  vei  aiicui  a|* 

PttCkle.  perfon» 

(omitting 
-fhe  fpords  commcrcio  ttteqti) ;  ^n^  Withent  J.  faid  that  til  the  ^rtcedeots  are  commercio  utent'  except 
€B^  which  pafled  fab  fileado*    Jud^pixeat  ^u-fefied,  niifi,  &c. 

11.  In  covenant  topaffi  much  money  tothe  plaintiff  or  bis  ajjif^ns  ^V^'  ^3* 
as  Jhould  be  drawn  oti  the  defendant  by  a  birl  of  exchange,  and  the  y/^g^  jjf, 
breach  was  afligned  in  non-payment.     The  defendant  pleaded  that  the  s.  c, 
the  plmntiff,  fecundum  legem  mercatorlam,  did  qffign  the  money  to  be  [*"  ^**"[' 
pmd  to  A.  who  affigaed  it  tg  JB.  to  v^hom  the  defendant  paid  joo/.  and  court  fccmc4 
tendered  the  rejl.     Upon  demurrer  it  was  objefted  that  the  plea  of  opinion 
was  ill,  becaufe  the  defendant  did  not  fet  forth  the  ^ujlotn  of  mer^  ^^^^  ^^"f 
thmts  in  particular,  without  which  (ht;  ^Ulgnments  are  void,  of  ,cake  notice 
which  cuftom  the  court  cannot  take  ju4icial  notice,  but  it  mud  of  the  Uw  of 
be  pleaded ;  and  the  court  were  of  opinion  that  the  plea  was  not  2J^^„*J-""j 
good*     3  Mod.  226.  Trin.  4  Jgc,  2,  13,  R».  Cayter  Vt  Dowrith.        part  of  the. 

law  of  the 
hod,  and  efpecially  of  this  cuftom  concerning  bills  pf  exchange,  becanfe  it  is  the  moft  general  among^ 

aB  their  coftoms,  and  the  judgment  was  rcvcrfed. Show.  117*  S.  Q.  in  error  in  thi  Exchequer- 

Chamber,  the  court  held  the  ptea  good,  and  judgment  ^^99  reverfed* 

12.  Cafe,  &c.  upon  a  bill  of  exchange^  wherein  the  plaintiff*  [  258  3 
fet  forth  the  cuftom  in  London  among  merchants  and  others  dwelling 

there,  that  if  any  merchant  fhould  draw  a  bill  of  exchange  dire£led 
to  another,  requiring  him  to  pay  a  fum  of  money,  and.  if  that  per«« 
foD  did  accept  the  bill,  then  he  became  liable  to  pay  the  money 
fecundum  acceptationem  prasd'  that  one  King  drew  a  bill  at  Sand«* 
wich  upoo  the  defendant  to  pay  81.  to  the  plaintiff,  and  that  the 
defendant  accepted  the  bill,  but  had  not  paid  the  money.  Excep* 
tion  was  taken  th^t  the  acceptor  is  to  pay  fecundum  acceptationem 
fuam,  and  no  time  is  mentiotied  in  the  bill  itfelf  when  the  money  was 
to  be  paid,  nor  has  the  plaintiff  fet  forth  tliat  the  defendant  accepted 
it  to  pay  it  at  fight,  or  .at  any  certain  time,  and  fo  it  nxight  be 
that  the  time  of  payment  was  not  paft  before  the  a£^ion  brought^ 
and  this  was  held  a  good  exception ;  but  by  confent  the  plaintiff 
was  to  amend  his  count.  Lutw.  231.  233.  Mich.  4  Jac.  2. 
Ewers  v.  Benchkin. 

13.  G.  drew  a  bill  of  exchange  upon  R.  and  company  in  Oporto 
fpr  1000  milie  rees,  upon  the  6th  of  Auguft,  payable  30  days  after 
fig^t,  and  upon  the  14th  of  Auguft  the  king  of  Portugal  leffened 
the  veJue  of  the  mille  rees  20/.  per  cent,  fo  that  it  was  impolfibic 
to  have  notice.  The  bill  was  prefented  for  acceptance,  with  tho 
advance  of  20 1.  per  cent.  R.  was  ready  to  accept  and  pay  at  tho 
current  value,  but  not  with  the  advance,  and  therdfore  there  was  a 
proteft  for  non-acceptance,  and  an  a6^ion  was  brought  againft  the 
drawer.  It  was  ruled  by  Holt  Ch.  J.  that  here,  there  not  being 
notice^  the  bill  ought  to  be  paid  according  to  the  antient  value  \ 
for  the  king  of  Portugal  may  not  alter  the  property  of  a  fubjeO: 
of  England,  and  therefore  this  cafe  differs  from  the  cafe  of  mixed 
monies  in  Davis's  Reports  \  for  there  the  alteration  was  by  the  king  of 

U  3  England, 


England^  who  has  fuch  a  prerogative,  and  this  ^/&a/7  bind  his  omt 
fubjeas.  Skin-  272-  pi.  I.  Trin,  i  W.  &  M.  in  B.  R.  Du  Cofta 
V.  Cole, 
s^^^ut^'  14.  In  aflumpfit  upon  a  bill  of  exchange  the  plaintiff  averred 
s!  p.  does  that  the  defendant  drew  the  bill,  and  that  the  fame  was  refufed, 
not  appear,  and  that  he  protejtchit  Jive  protejlari  caufavit  at  fuch  a  time,  &c 
IX ?I*sT'c.  '^  ^^^  objefted  that,  this  was  uncertain ;  fed  non  allocatur ;  for 
&  S;  p!  and  if  he  had  pleaded  quod  proteftavit,  he  might  have  given  in  evi- 
fo  if  it  had  dence  that  the  publick  notary  did  it.  Comb.  152,  153.  Mich. 
^ «ufS  ^^'^^'  at  Serjeants-Inn  in  Fleet-ftrcet-  Sarfeficid  v.  Wi^ 
vis.  the  pro-  therly. 

teft  would 

have  been  {ood  evidence  of  it.  Carth.  Si.  S.  C.  but  S.  P.  doci  not  appear. 

15.  The  law  of  merchants  is,  that  if  he  who  has  fuch  a  \fSL 
does  lapfe  his  time,  and  does  not  protejl,  or  make  his  requeft,  if  any 
accident  happens  by  this  negle^  in  prejudice  to  the  drawer,  he 
hath  loft  his  remedy  againft  him  \  but  if  fuch  a  fhing  had  hap« 
pened,  it  ought  to  have  come  of  the'  other  fide ;  and  not  being  fe 
we  muft  adjudge  on  the  declaration.  It  is  not  neceflary  to  (hew 
the  cuftom  of  merchants,  but  neceflary  tojbew  how  the  ufancefiJl 
be  intended,  becaufe  it  varies  as  places  do.  12  Mod.  x6.  HilL 
3  W.  &  M.  Megadow  v.  Holt. 

16.  The  plaintiff  declared  on  a  J^ctat  cuftom  in  London,  fir  the 
bearer  to  have  this  aSHon  :  to  which  the  defendant  demurred,  mthout 
traverjtng  the  cuftom ;  fo  that  he  confeffed  it,  whereas  in  troth 
there  was  no  fuch  cuftom ;  and  the  court  was  of  opinion  that,  for 
this  reafon,  judgment  fliould  be  given  for  the  plaintiff;  for  though 
the  court  is  to  take  notice  of  the  law  of  merchants,  as  part  of  the 
law  of  England,  yet  they  cannot  take  notice  of  the  cuftom  of  par- 
ticular places ;  and  the  cuftom  in  the  declaration  being  fuffioent 
to  maintain  the  adion,  and  that  being  confeffed,  he  has  admitted 
judgment  againft  himfelf.     i  Salk.  125.  pi.  2.  Pafch.  3  W.  &M. 

[  *S9  ]  B.  R.  Hodges  v.  Steward. 

»*  M«j-  '5>  \  7.  In  cafe  on  a  bill  of  exchange  the  plaintiff  fet  forth  the  e^^tm 
w!  3.  Meg-  of  merchants,  but  brought  not  his  cafe  within  it;  yet  if  by  the  law  of 
gadow  T.  merchants  he  has  a  right  to  his  aflion,  the  fetting  forth  the  cuf- 
Id^ld  !d  for  ^^^  **^  ^  rejefted  as  furplufage.  Show.  3 1 8,  Mich.  3  W.  &  M. 
thiV«ntiff,  Mogadara  v.  Holt. 

and  held  that  it  is  not  neqefliiry  to  (hew  the  cuftom  of  merchanta ;  bat  it  it  neceflarf  to  ^M^  haw  df 
mjatici  ihall  be  intended,  becaufe  it  varies  as  places  do. 

It  is  fuflicicnt  to  fay  that  fuch  a  perfon,  fecuttdum  ufam  tt  c0nfietudinaM  merrMtM'um,  drew  a  bill;  and 
the  fetting  forth  the  cultom  is  furplufage;  for  this  cuflom  of  merchants,  concerning  bills  of  exchangei 
U  fart  of  the  common  Aftv,  o/wbicb  tbe  judges  toill  take  n^tkt  ex  vgicum  Carth.  170.  Palcb*  5  W*  H 
M.  in  B.  R.  Williams  v.  Williams. 

1 8.  Aflion  fur  le  cafe  by  an  indorfee  againft  thefirft  drawer  of  a 
bill  of  exchange.  The  defendant  pleaded  that  the  indoribr,  at  the 
time  of  the  indorfement,  was  a  bankrupt.  Demuixer.  Per  Cor. 
this  is  a  good  plea  in  bar;  ior  a  bankrupt  is  diiahled  to  a(Ggn  i 
bill  \  but  then  he  ought  to  have  pleaded  a  commijfon  taken  ait, 
wherefore  jud'  pro  quer.  I2  Mod.  50.  HilL  5  W.  &  M.  Bat- 
teifon  v.  Goodwin. 

15^  la 


19  In  adion  upon  a  bill  of  exchange  there  is  no  need  to  allege  *  Lotw. 
jwj  cufiom  s  per  Treby  Ch.  J.  ct  non  ncgatur  by  any  of  the  other   *^w.T1n* 
jttfticcs.     2  LutT«\  1585.  HilL  8  W.  3.  in  cafe  of  Bromwich  v,  cafe  of  Bd- 
Loyd.  i'lyfc  ▼• 

'  ^  Hcfter,  the 

fcporter  fays  nota,  that  in  the  declaradon  in  the  prin^pal  csafe  no  cuflpm  at  lar^  for  bills  of  exchange 
IS  alleged,  hot  only  that  the  defcndam  Begofiathgf  &<•  ficunAm  ujum  wurcat9nm  ftdt  ^Ulam,  .&c,  ?a4 
BO  ooBpuoD  waa  taken  cd  it. 

.  20.  Bills  of  exchange  are  of  fo  general  ufe  and  benefit,  that 
upon  an  indebitatus  afliimpfit  a  bill  of  exchange  may  be  given  in 
.  ewdenct  to  maintain  the  a£lion ;  per  Treby  Ch.  J.  and  Powcl  J. 
&id  that  upon  a  general  indebitatus  aflumpfit,  for  monies  received 
to  the  ufe  of  the  plaintiff,  a  bill  of  exchange  may  be  left  to  the 
jury  to  determine  whether  it  was  for  value  received  or  not, 
2  Lutw.  1585.  HilL  8  W.  3.  in  cafe  of  Bromwich  v.Loyd. 

21.  In  cafe  on  a  bill  of  exchange  the  plaintiff  fet  forth  the  cuf- 
torn  of  merchants,  &c.  and  that  one  J.  P.  drew  a  bill  upon  the 
defendant,  payable  to  the  plaintiff  j  that  the  bill  was  prefented  to 
the  defendant,  who  accepted  it  upon  condition  to  pay  it  hy  a  banMill^ 
to  which  the  plaintiff  agreed  %  and  that  the  defendant  in  confide-^ 
Tation  thereof,  promifed  to  pay  the  money  in  a  bank-'btll^  which  Jbou Id 
bf  if  good  and  old  date^  and  affigns  the  breach  in  giving  him  a  bank" 
bill  pmable  to  one  Philips  or  bearer^  dated  i   July  1 696,  tn  tuhich 
tie  defendant  had  no  manner  of  property  or  intereji^fo  that  the  plaintiff 
t9uld  ftot,  nor  can  as  yet  receive'  the  ngoney.     After  verdift  it  was 
9ioved  in  arreft,  that  the  breach  was  not  well  affigned ;  for  it  ought 
^heaffignedin  the  fame  manner  as  the  promife  was  made,  viz.  that  he 
did  not  pay  the  money  in  a  bank-bill  of  good  and  old  date ;  and 
9iio  iot  want  of  averring  that  the  bill  made  by  P.  &c.  was  made 
according  to  the  cuftom  of  merchants,  purfuant.  to  the  cuftom 
alleged  in  the  declaration  to  this  purpofe.     Sed  non  allocatur  \  for 
It  ftall  be  fo  intended.    Lutw.  277.  Hill.  8  W.  3.  Mannin  v, 
Gary, 

22.  A  bill  £tccipted  for  money  won  at  play.  The  acceptor  may  5^04.175. 
well  plead  the  Jlatute  in  bar  j  tor  though  the  acceptance  makes  a  ^^^j."**^"***" 
new  contrad,  yet  it  ftands  on  the  former  confidcration ;  and  if  jngiy.ILl 
dwplca  fhould  not  be  good,  the  ftatute  would  be  eluded.  Indeed  Carih.  356, 
if  the  plaintiff"  had  indorfed  the  bill  over  bona  fide  to  another,  nvho  l^^^^^ 
^f^ignorant  of  the  iniquity,  the  ftatute  could  not  have  been  pleaded  ingiy._li 
againft  fuch  an  indorfee ;  but  fure  it  may  againft  him  who  is  party  Saik.  344. 
todic  wrong.   Jud'pro  defendant.    12  Mod.  96, 97.  Trin.  8  W.  3.  Jd/iccord- 

Httffcy  v.  Jacob.  ingly. 

23.^  An  action  on  the  cafe  was  brought  on  a  bill  of  exchange ;  r  260  1 
to  which  the  defendant  pleaded,  that  after  the  acceptance  of  the  bill, 
^  gove  a  bond  in  difcharge  thereof;  and  upon  demurrer  to  this  plea, 
k  was  obje^ed  that  it  amounted  to  the  general  iffue,  for  the  debt 
^^pon  the  bill  being  extinguiflied  by  the  bond,  the  defendant  ought 
^  have  pleaded  non  affum^t,  and  to  have  given  the  bond  in  evidence  ; 
and  the  court  feemed  of  that  opinion,  but  by  confent  the  defcnd- 
wt  did  plead  the  general  iffue,  5  Mpd.  314.  Mich.  8  W.  3, 
|Iack|haw  V,  Qerlte, 

V  4  ^4'  I<^ 
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24.  In  cafe  on  a  bill  of  exchange  drawn  upon  t  partners  in  tnA^ 
and  which  was  accepted  by  one  only.    Exception  was  taken  to 
the  declaration^  becaufe  it  was  per  confaetudimm  jinglU,  f^c*  and     ' 
therefore  ill>  becaufe  the  cuftom  of  England  is  the  law  of  Eng^ 
land,  of  which  the  judges  ought  to  take  notice  without  pleading  ^^ 
fed  non  allocatur ;  for  though  heretofore  this  has  been  allowed, 
^yet  of  late  time  it  has  always  been  over-ruled ;  and  in  an  ^Sdaa 
againft  a  carrier,  it  is  always  laid  per  confuetudinem  Angliae,  &c^ 
Ld.  Raym.  Rep.  175.  Hill.  8  &  9  W.  3.  Finkney  ▼•  Hall. 

25.  Another  exception  was,  that  though  lex  mercatoria  is  patt 
of  l^e  law  of  England,  yet  jt  is  but  a  particular  cuftom  among 
merchants;  and  therefore  it  ought  to  be  Jbenvn  in  London  or  fomt 
ether  particular  place  s  fed  non  allocatur;  for  the  cuftom  is  not 
reftrained  to  any  particular  place.  And  Hardr.  485.  it  is  bid 
as  here.  Ld.  Raym.  Rep  175.  Hill.  8  &  9  W,  3.  PinkncyT, 
Hall. 

26.  Another  exception  was,  that  it  is  mtfrn^^  that  the  faid  J* 
Sm  promtfcd  for  the  defendant  and  hitnfelf  upon  the  account  rf  traae^ 
and  it  may  be  that  this  was  for  rent  or  fome  other  thine  for  which 

!  the  partner  is  not  liable.  Sed  non  allocatur ;  for  the  plaintiff 
having  declared  fo  fpecially  upon  the  cuftom,  it  (hall  be  intended 
this  was  fir  merchandifingy  efpecially  fince  the  defendant  has  demurred 
generally*  And  if  the  cafe  had  been  otherwife,  the  defendant 
might  nave  pleaded  it.  Ld.  Raym.  Rep.  175,  176.  Hill.  8  &  9^ 
W.  3.  Pinkney  v.  Hall. 

27.  Another  exception  was,  that  the  declaration  is,  that  Hut* 
chins  indorfavit  billam  pradiSlam  foluhilem  to  the  plaintiffs  which  is 
nonfence ;  for  it  ought  to  be  tliat  he  indorfed  the  bill,  that  the 
defendant  fhould  pay,  &c.  fed  non  allocatur ;  and  judgment  given 
for  the  plaintiff.  Ld.  Raym,  Rep.  176.  Hill.  8  &  9  W.  3.  Pink* 
ney  v.  Hall. 

28.  Aflumpfit  upon  a  bill  of  exchange.  The  plaintiff  iedWx 
that  fecundum  confuetudwem  et  ufum  mercatcruniy  the  acceptor  is  hound 
to  pajj  &c.  nxjithout  fheiving  the  aiftom  at  largCy  and  the  defendant 
demurred ;  and  it  was  adjudged  for  the  plaintiff;  and  per  cur.  it 
is  a  better  way  than  to  fhew  the  whole  at  large.  Ld.  Raym.  Rep. 
175.  Hill.  8  5c  9  W.  3.  Soper  v.  Dible. 

29.  In  an  aflion  on  a  bill  of  exchange,  unlefs  the  plaintiff  i^Zczrfr 
upon  a  cuftom  tofupport  the  affumpfit  according  to  the  common  formj  the 
zGtion  will  not  be  maintainable ;  per  Powell  J«  Ld.  Raym.  Rep, 
ttSi.  Mich.  9  W.  3. 

30.  The  plaintiff  ^^/jrA/  upon  the  cuftom  of  merchants  in  London^ 

(viz.)  in  the  parifb  of  St.  Mary  le  BoWf  that  if  any  perfon  r^tbig 

and  trading  there  fubfcribe  a  note  fir  money  payable  on  demand^  tbefii* 

firiber  becomes  ch(irgecible  to  pay  the  fanus  and  that  the  defendant 

Jigned  a  note  payable  to  the  plaintiff  for  2o/.  10/.  on  demand.     The 

defendant  pleaded  that,  at  the  tiilie  of  making  the  note^  he  refided 
at  Brentford  in  Middlefex,  abfque  boca  that  he  refided  and  traded 
in  London ;  and  upon  demurrer  it  was  obje£ied,  that  the  plaintiff 
had  not  fet  forth  where  the  note  was  modes  fed  non  allocatur;  be- 
caufe it  ihall  t>e  intended  at  St.  Mary  le  Bowj  for  he  fet  fordi 

that 
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tint  the  defendant  apud  London,  in  the  parifh  aforefaid,  redden* 
et  commercia  haben'  fecit  notam,  and  therefore  all  muft  be  in- 
tended the  fame  place  ^  and  the  plaintiff  had  judgment  by  the 
q>imon  *  of  the  whole  court.  2  Lutw.  1582.  1585.  Hill.  9  &  10 
W.  3.  Bromwich  v.  Loyd, 

31,  Anions  for  part  <^  the  fum  in  a  bill  of  exchange,  lies  not  Carth.  466, 
without  {hewing  the  other  part  to  be  fatisfied.     j  Salk«  65.  pi.  2.  ^,^<Jn^* 
Mich.  10  W,  3.  B.  R.  Hawkins  v.  Cardee.  indorfemcnc 

ordering 
p^rt  of  the  bill  to  be  paid  to  pUintiff,  1 1  Mod.  217.  Hawkins  t.  Gardiner,  S.  C.'— — Ld* 

Kaym.  Rep.  360.  S.  C.  adjudged  per  tot.  Cur.  that  the  declaration  is  ill;  for  a  m^n  cannot  apportioa 
a  perioAal  contra^  fo  as  to  make  the  defsndant  liable  to  a  aftions,  where  by  the  contraft  he  is  liable 
only  to  one.  The  whole  court  were  of  opinion  thar  judgment  ought  to  be  entered  for  the  defend- 

Mtj  but  upon  importunity,  leaye  wa;  given  to  the  plaintiff  to  difcontinue  upon  non-payment  of  9Qft«* 

« 

32.  AJfum^tt  on  a  bill  of  exchange  again/i  the  acceptor^  wherein  ^'  R«ym- 
the  plaintiff  declares  that  one  Dunkin  of  Briftol,  the  25/A  of  March  Mkh.^  10* 
1696,  drew  a  bill  of  exchange  on  the  defendant y  payable  to  the  plain-  w.  3.  S.  C« 
tiff  within  a  month  ;  that  16  of  May  1697,  the  defendant  accepted  adju^g«l  fof 
the  bill,  and  prormfed  to  payfecundum  tenorem  et  effeElum  hilU.     On       ^  c^th,* 
non-afliimpfit  pleaded  and  verdift  pro  quer*  it  was  moved  in  arrcft  459.  S.  c. 
of  judgment  that  the  afTumpfit  was  impoflible,  becaufe  made  a  "P^  *•  ^^ 

ear  after  the  time  of  the  bill,  to  pay  the  money  according  to  the  fecundum 
ill.     But  judgment  was  given  for  the  plaintiff,  for  it  appearing  tenorem  et 
on  the  declaration,  that  the  acceptance  of  the  bill  was  after  the  buii|^.""he 
day  of  payment,  the  fecundum  tenorem  et  effeftum,  muft  be  effea'of  the 
underflood  to  pay  the  ViW  prefently  ;  but  if  it  had  appeared  on  the  bill  is  the 
declaration,  that  the  acceptance  was  before  the  day  of  payment  JJJ^*  **^ 
by  the  bill,  there,  upon  the  evidence,  an  acceptance  after  would  aad  not  the 
have  maintained  the  aftion.     12  Mod.  212.  Mich.  10  W.  3.  day  of  pay- 
Jackfon  y.  Pigot,  ^^. 

It  is  only  furplufage  in  the  declaration ;  and  judgment  for  the  plaintiff* 

33.  There  were  3  hills  of  exchange  drawn  for  the  fame  fum  to  ^^^^'P'h 
pay  (the  other  bills  not  being  paid)  ;  plaintiff  protefted  the  2d  bill,  buVs'p*.  * 
and  brought  his  a£tion,  and  declared  on  non-paymient  of  the  faid  does  not  ap« 
2d  bill,  and  had  judgment  by  default;  and  upon  writ  of  inquiry  Ef*'*""^* 
intirc  damages ;  and  now  it  was  moved  in  arreft  of  jugment,  be-  ^jX^s.  c^* 
caufe  it  was  not  averred  in  the  declaration^  that  the  ift  and  3^/  nvere  but  S.  P. 
not  paidj  and  that  it  ought  to  be  averred,  becaufe  the  bills  were  *****  "^ 
conditional,  viz.  to  pay  the-  2d  if  the  ift  and  3d  were  not  paid.  *^^^' 
But  it  was  anfwered  that  the  allegation,  that  the  money  in  billa 
pTxdi£i:a  mentionat'  was  not  paid,  did  fupply  the  want  of  that 
averment,  becaufe  the  fum  was  the  fame  in  all  the  bills  ^  and 
judgment  was  for  the  plaiqtiff.     Carth.  510,  Hill.  11  W.  3,  B. 
R*  Starke  ¥.  Cheelman. 

34.  In  cafe  upon  a  bill  of  exchange,  tlie  plaintiff  had  judgment  >  S«lk.  iif. 
by  default ;  it  was  moved  in  arrcft  that  to  intitle  the  plaintiff  to  ^^l[  ^^^ 
a  proteft,  iht  declaration  only  faid  that  the  perfon  upon  ivhom  the  bill  doea  not  ap. 
wax  dravjn  mnfuit  inventus  in  fo  long  a  time,  luithout  fbenving  that  ?«'•— Ld, 
they  had  made  inquiry  after  him ;  but  it  was  anfwered,  that  it  was  JS^k,  c^ 
^cordip^  to  the  cuftom  among  me^ch^n(3j|  and  according  to  the  but  s.  p. 

common  ^^  "^ 

appear* 


common  form  in  .fuch  cafes ;  and  the  plaintiflF  had  judgments 
Carth*  509,  510*  HiU.  11  W.  3.  B.  R.  Starke  v.  Cheefeman. 

35*  An  indeb'  afiump'  upon  a  bill  of  exchange  hj  Domingo 
Franea  \  it  appeared  upon  the  declaration  that  there  were  feoeral 
indorfements^  and  the  adion  was  brought  bjr  xhcfirft  indorfor^  who 
Jhruch  off  the  feveral  indorftments^  and  brought  a^ion  for  non-pay- 
ment; the  bill  did  fpecify  valtu  received  of  the  plaintiff.     Holt 
faid,  if  the  action  had  been  upon  the  cufiom^  in  this  cafe  the  way 
had  been  for  the  plaintiff  to  get  the  laft  indorfee  to  Indorfe  it  to 
bifftf  for  him  to  bring  a£lk>n  as  indorfee ;  but  this  a£lion  he  faid 
well  lay,  for  the  bill  was  given  as  a  fecurity  for  money,  and  with- 
out doubt  it  was  a  debt.     12  Mod.  345.  Mich.  1 1  W.  3.  Anon. 
f  262  1        3^*  Then  it  was  argued  that  the  declaration^^w/  a  protejlfir 
want  of  payment y  nvhen  it  was  in  truth  for  want  of  acceptance^  as 
appeared  by  the  protcft,  yet  it  was  ruled  well ;  becaufe  tliis  was 
not  upon  the  cufoniy  but  a  plain  debt,  and  one  might  bring  debt  or 
indebitatus  affumpfit  upon  a  bill  of  exchange,  becaufe  it  is  in  the 
nature  of  a  fecurity.     12  Mod.  345.  Mich.  11  W.  3.  Anon. 
^■^*  5^9>       37.  In  an  aftion  againft  the  drawer;  the  plaintiff  declared  on 
ud  objeaed  ^^  cuftom  of  merchants,  and  fet  forth  that  the  drawee  refufed  to 
that  it  WM    pay^  per  quod  onerahilis  devenit,  &c.  but  laid  no  exprefs  promife : 
^^ if  ^A^  *f'^  judgment  by  default,  and  a  writ  of  inquiry,  it  was  moved 
ant  pro.   '   ^^  arreil,  that  the  declaration  had  fet  forth  the  cuftom,  but  not 
Birfed  to  pay  an  exprcfs  promife  to  pay.     But  it  was  anfwered  that  it  \%fufficient 
tothemaaer  '^  ^^^^^  ^^^  ^^^  cujlomy  bccaufe  the  cuftom  makes  both  die  obli- 
theproteft     gation  and  promife;  and  Holt  Ch.  J.  held  that  the  drawing  the 
flud^t  or      bill  is  an  exprefs  promife ;  and  judgment  for  the  plaintiff,    i  Sallu 
Iny'^Tticr*    ^^^-  P^-  '^-  M^^-  II  W.  3.  B.  R.  Starkey  v.  Cheefeman. 

of  the  proteft;  but  tdjadged  for  the  plaintiff.  Ld.  Raym.  Rep.  538*  S.  C.  adjudged  far  the 

yiainciff ;  becaufe  the  drawing  the  bill  was  an  afiual  promife. 

38.  Though  an  acceptance  was  within  the  3  days  ofgrace^  viz.  the 
laft  day,  within  which  time  payment  //  goody  and  no  proteftfor  want 

2^  payment  can  be  madcy  unlefs  the  faid  days  are  elapfedy  yet  it  is  a 
reach  not  to  have  paid  the  money  wimin  'the  ufance,  and  tho 
plaintiff  has  no  need  to  fay  in  his  declaration  upon  a  bill  of  exchange^ 
that  he  did  not  pay  the  money  wthin  the  days  of  grace;  but  if  the 
iz6t  was,  that  it  was  then  paid,  it  ought  to  be  ftiewn  of  the  other 
fide ;  per  Sir  Barth.  Shower,  Arg.  and  Holt  Ch.  J.  and  Nordiey 
agreed  the  fame  to  be  fo.  Ld.  Raym.  Rep«  574,  575.  Trin, 
12  W.  3.  Mutford  V.  Walcot. 

39.  If  a  bill  is  accepted,  it  is  not  neceffary  to  allege  any  promife 
of  payment ;  for  the  acceptance  is  an  aSual  affumpiiony  and  She  deck* 
ration  need  not  to  allege  more  ;  aiid  though  where  the  bill  was  drawn 
payable  at  Amfterdam,  fome  houfe  where  the  money  ought  to  be 
p>aid  at  Ainfterdan)  ftiould  be  named,  or  otherwife  the  party  may 
proteft  the  bill,  yet  if  it  is  accepted,  the  acceptor  becomes  liabfe 
thereby.  Comyns's  Rep.  75.  pi.  49.  Trin.  1%  W.  3*  Gregory 
V.  Walcup. 

40.  A  lull  of  exchange  was  direHed  to  A.  or  in  his  abfence  to  B. 
and  began  thus :  GentUtneny  pray  pay.  The  bill  was  tendered  tq 
A.  vrho promifed  to  pay  it  as  foon  as  fte  Jbould  f^fll  fuch  goods:  an^ 
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1X1  an  TtS&on  againft  him  for  non-payment,  the  declaration  was  of- 
a  bill  dire£led  to  him,  without  taking  any  notice  of  B.  and  Holt 
held  it  well,     12  Mod.  447.  Pafch.   13  W.  3.  Anon. 

41.  A  bill  of  exchange  was  thus :  pray  pay  this  my  firft  bill  of  7  Mod.  85, 
ixcbangCf  my  2d  and  2^  ^^  being  paid.     In  the  declaration  the  in-  Sy.s.c.thc 
dorferaent  was  fet  forth  thus,  viz.  that  the  drawer  [drawee J  in-  Jh^thow-* 
dorfavit  fuper  billam  illam  content'  billx  illius  folvend*  to  the  plain-  everitmight 
tiff,  without  fetting  forth  that  the  bill  was  fubfcribed.     It  was  ^**'*  **«*=» 
moved  in  arreft  of  judgment,  that  there  was  no  averment^  that  the  j^  Irwlil 
arf  and  3//  bill  ivere  not  paid,  which  is  a  condition  precedent ;  but  be  well  after 
per  Cur.  that  muft  be  intended,  for  the  plaintiff  could  not  other-  ^^l^'^f^ 
wife  have  had  a  verdifi,  and  therefore  this  indorfement  likcwife   3d  «,erc 
aided  by  their  finding  quod  afTumpfit.   i  Salk.  130.  pi.  14.  Mich.  ^^,  there 

I  Ann.  B.  R.  Eaft  v.  Ellington.  ^^  ^  "• 

.  promife  at 

all  i  for  the  pronuie  is  conditional  to  pay  this,  if  the  2d  or  3d  be  not  paid,  and  therefore  if  the  id  or 
3d  Wit  paid,  they  could  not  find,  for  die  plaintiff*  2  Ld.  Raym.  Rep.  S'lo.  S.  C.  adjudged  for 

the  plaintiff. 

42.  Since  the  ftatute  of  9  &  10  W.  3.  cap.  17.  a  protejl  was  »  Saik.f3t, 
never  fet  firth  in  the  declaration ;  per  Holt  Ch.  J.  and  Powell  J.  ^^ ^I;^*  r* 
^SalL69.  pi.  6.  in  cafe  of  Borough  v.  Perkins.  thes."c.  &* 

S.  P.  by  Powell  J. 
C253] 

43.  An  affump/it  nvas  brought  by  one  B.  againft  C.  on  a  foreign  Plajntiii' 
Ml  of  exchange  topay^  according  to  the  cuftom  of  merchants,  fo  "*j"*  ?*• 
much  money  at  2  ufances,  viz.  at  Amflerdam,  but  it  did  not  appear  ufancea  aiei 
what  the  time  of  thofe  ufances  was.     Holt  Ch.  J.  faid,  he  would  for  the  court 
take  notice  of  the  cuftom  of  merchants,  but  not  of  that  at  Am-  ^!^'  ^ 
fterdam  or  Venice,  &c.     In  fuch  cafe,  you  mujl  fet  forth  the  cuf-  foreign 
torn  in  your  declaration*  1 1  Mod.  92.  pi.  1 8.  Trin.  5  Ann.  B.  R*  uf»cea 
PucUey  V.  Cambden.  ^to?to^ 

ia  one  ^ace  dun  in  another,     i  SalJc.  131.  pi.  iS.  Hill.  7  Ann.  B.  R«  Bockky  t<  CampbelL 

44*  A  bill  of  exchange  was  drawn  payable  to  A.  but  has  no  day 
mentioned  when  it  Jbould  be  paid.  A.  on  fight  of  the  bill,  pro- 
•  mifcd  to  pay  it  on  the  i8th  of  April.  It  was  objefted,  that  the 
adion  muft  be  founded  on  the  new .  agreement,  and  not  on  the 
cuftom  of  merchants ;  but  per  Powell  J.  the  cuftom  of  merchants 
i3  by  the  acceptance,  and  promife  to  pay  at  fuch  a  time  is  good, 
and  he  is  bound  by  the  cuftom  of  merchants  by  the  acceptance  to 
pay  at  the  time  appointed,  and  therefore  the  declaration  on  the 
cuftom  of  merchants  is  good ;  and  if  it  ftiould  not  bind  on  the 
cuftom  ;of  merchants,  it  would  not  bind  at  all ;  becaufe  no  in- 
debitatus aftumpfit  lies  on  the  acceptance  ;  and  Judgment  for  the 
plalntiflF,  niC,  by  3  judges,  abfente  Holt.  1 1  Mod.  190.  pi.  5^ 
Mch.  7  Ann.  B.  R.  Walker  v.  Atwood. 

45-  I^  aHion  againjl  the  id  indorfor  of  a  promifibry  note,  the  But  it  was 
plaintiff  declared  without  any  averment,  that  the  money  was  demanded  held  e  con- 
rf  the  drawer  or  the  1/7  indorfor.  This  was  moved  in  arreft  of  judg-  ^'  '  .^*i^' 
mcnt,  but  held  good,  becaufe  the  indorfor  charges  himfclf  in  the  m\cZ  \o 

fame  W.   .  by 


26^  XtMa  Of  <2Erc]^atige,  jSote?,  ^r. 

Holt  cb.  J.,  fame  manner  as  if  he  had  originally  drawn  the  bilL     i  Salk.  133^ 
I^?^M  a1  Pl-  ^°-  Trin-  9  Ann.  B.  R.  Harry  v.  Petit. 

indoriw  cannot  fuetheindorfor,  unlets  be  firft  endeavoun  to  find  out  the  drawer,  to  demand  it  of  lump 
fad  fuch  eodtnvoor  muft  be  fee  fortb  in  the  declaration.     Anon. 

46.  An  adion  was  brought  againft  the  ihdorfor  of  a  promiflbry 
note,  wherein  the  plaintiff  declared,  that  one  Coates  fecit  mtam  in 
writings  by  which  he  promifed  to  pay  to  tlie  defendant,  or  order, 
fo  much  money,  Sec,  that  the  defendant  indorfed  this  note  to  the 
plaintiff,  and  that  licet  he  demanded  the  money  de  eodem  Coates, 
he  did  not  pay  it.     The  defendant  demurred  fpecially,  for  that 
the  plaintiff  did  not  fet  forthy  that  Coates^  of  whom  the  money  was 
demanded^  was  the  fame  Coates  who  drew  the  bill ;  to  which  it  was 
anfwered,  that  the  declaration  fets  forth,  that  the  note  was  made 
by  one  Coates,  and  that  the  plaintiff  demanded  the  money  de  eodam 
Coates,  which  is  a  good  and  certain  averment  that  he  was  the 
fame  perfon,  and  the  court  was  of  that  opinion.     8  Mod.  307. . 
Mich.  1 1  Geo.  Elliott  v.  Cowper. 
fttd.Raym.       47.  Then  it  was  objefted,  that  the  ftatiite^  which  gives  credit 
?*c  '^d^*  *^  ^^^  notes,  and  a  remedy  to  recover  on  them  where  there  wa^ . 
Portefcue  J.  none  at  law,  enaHsy  that  all  notes  ftgned  by  any  perfon,  &c.  and  it 
cited  tbe       docs  not  appear  by  this  declaration,  that  Coates  figned  this  note. 
Ute  cafe  of    rp^  which  it  was  anfwercd,  that  the  plaintiff  fet  forth  that  Coates 
Dob B IK 8,*  f^c^i  notamy  which  implies  ftgning  it»     The  plaintiff  had  judgment. 
as  eiaaiy      8  Mod.  307.  Mich.  11  Qeo.  Elliott  v.  Cowper. 

this  cafe  }n 

point,  wberein,  notwithftandmg  this  -very  exception^  the  plainti/T  had  judgment,  becaufe  it  «(as  ftid^ 
fecit  notam  foam  perquam  promifit  folvere,  which  implied,  that  it  was  figned  by  the  defendant,  v^ch 
cafe  Fratt  Ch.  J.  remembered,  and  judgment  was  given  for  the  plainti^. 

So  where  the  declaration  was,  that  the  defendant  ii^ide  the  note  for  himfelf  and  partner,  and  fab* 
fcribed  it  with  his  own  han4,  whereby  defendant  promifed  for  himfelf  and  partner  to  pay,  the  court  held 
it  very  good ;  for  this  fhvtt  fufliciently  that  he  iigned  it  for  himfelf  and  partner,  and  judgment  hi  lltm  • 
plaintiff.    A  Ld.  Raym.  Rep.  14S4.  Trin.  13  Geo.  i.  and  i  Geo.  z.  Smith  v.  Jarv^. 

C  264] 

Barnard.  ^g.  A  bill  of  exchange  need  not  be  exprefsly  averred  to  he  witbh^ 

S7?Eveftyn  '^'  ctijlom  of  merchants y  but  if,  as  fet  out  in  the  declaration,  it  ap* 

T.  Merry,  pears  to  be  witliin  the  cuftom,  it  is  fufficient.    2  Ld.  Raym.  Rep. 

s.  c.  held  If 4a.  Mich.  2  Geo.  2.  Erefkine  v.  Murray. 

sccordmgiy.      "'  ' 

Barnard.  49.  Plaintiff  declared,  that  M.  made  his  bill  of  exchange  in 

p*  R  *"  writing  to  E.  the  defendant  direfted,  and  by  the  faid  bill  requefted 
Eveikyn  v!  ^^^  ^^^^  ^«  ^^  ^^^^  ^  ^^Ji  '^  P^Y  ^^  M.  the  plaintiff,  or  order, 
MerTy,S.  C.  20oL  pro  valore  in  manibus  ipfius  £.  de  denariis  accommodatis 
fM^^^h"  ^^  eodem  M.  that  E.  accepted  the  bill,  and  promifed  to  pay,  &c. 
indeed  the  Plaintiff  had  judgment  by  ail  dicit,  and  in  error  brought,  cxccp- 
ftat.  9  &  10  tion  was,  that  it  was  not  averred  that  the  hill  was  fgned.  But  as 
W.  3.  cap.     ^Q  ^}^jg  jj  ^j^3  anfwered,  that  it  is  alkd^ed  that  tbe  plaintiff  tnade 

17.  required     ,.,.,,/.         ,  .  ..  f.     «    i         »      y.  -  »  t>  i  .   "^i      y  •  f 

the  accept,  hts  htU  of  exchange  tn  wrtttng,  dtrected  to  tbe  faid  E,  and  by  the  ftm 

«nce  to  be  hlU  requefledy  which  neceffarily  implies  the  plain  tiff  *s  name  wrote 

whwc' a**^'  in  the  bill,  elfc  he  could  not  requeft,  and  the  faying  he  made  the 

perfon  would  biU  in  writing,  imports,  that  he,  or  fomebody  by  his  authorityi 

take  benefit  wTOtc,  which  is  all  onc,  and  imports  affigning,  if  it  be  neceflaqf 

but  i  *d^'  ^0  ^^^  ^^  inland  bills  of  exchange  j  and  fuch  a  way  of  dcchring 

wa« 
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lidd  fttfficient  in  cafe  of  promiflbry  notes,  where  the  itat.  3  ^  '^^^'^ 

&  4  Ann.  cap.  9.  requires,  that  the  party  that  makes  the  bill,  or  ^,^"1^3^. 
iome  perfon  intruded  by  him,  ihould  fign  it.     (See  Elliot  v-  ceptance 
Cooper,  fupra.)     And  another  exception  was,  for  that  it  was  dc  ^  ^  ^Y 
denariis  accommodatis  (de  eodem  M.),  whereas  it  is  nonfcnfe,  and  j^g .  ^„"  * 
ihould  be  (per  eundem  M.).     But  the  court  held,  that  pro  valore  fays,  that 
in  manibus  ipfius  E.  had  b^en  fufficient,  and  that  the  other  words  ^*»c  court 
might  be  rejefted  as  ftrplufage,  and  they  held,  that  the  meaning  ^^^^^  ^^ 
was  (lent  by  the  faid  M.),  though  the  Latin  might  not  be  fo  cor-  a  figning  is 
tea.  And  judgment  in  C.  B.  was  affirmed  in  B.  R.  2  Ld.  Raym.  J*'^!^'^^  ^^ 
Rep*  1542.  Mich.  2  Geo.  2.  Erefkine  v.  Murray.  aaionupoft 

a  promiflbry  note,  to  bring  the  plaintiff  within  the  ftat.  3  &  4  Ann.  cap.  9.  which  lequires  h ;  bat 
thcj  doubted  whether  a  bill  of  exchange  (hall  not  be  confidered  is  a  technical  word,  and  confequeat^ 
will  include  the  circomHances  of  figning»  and  affirmed  the  judgment* 

50.  The  plaintiff  declared,  that  A.  and  B*  fecit  quandam  notam 
fuam  in  fcriptis  vocatam  a  promiffbry  note,  Iff  eandem  notam  adtunc 
,  (sf  Undem  cum  manu  fua  propria,  Iffc,  jointly  or  feparately,  promifed 
to  pay  1 100/.  for  value  received.  There  was  verdi£l  and  judgment 
for  die  plaintiff.  It  was  afligned  for  error,  that  the  note  is  laid 
to  be  made  by  2  perfons,  A.  and  B.  and  the  verb  is  fecit  in  the 
lingular  number,  fo  that  does  not  appear  to  be  made  by  A.  againit 
whom  the  a£lion  was  brought,  but  it  might  be  made  by  B.  and 
it  does  not  appear  to  make  A.  liable  by  his  figning ;  neither  does 
fhe  note  import,  that  they  promifed,  feverally ;  for  it  ought  to 
have  been,  that  they  promifed  jointly  and  feparately.  And  judg- 
ment for  thefe  reafons  was  reverfed.  2  Ld.  Raym,  Rep.  1 544- 
Midu  2  Geo.  2.  Neale  v.  Ovington. 

(?)    Evidence. 

t.     A    Gives  to  B.  a  bill  of  exchange  on  C.  in  payment  of  a  for"  j  Salk.  61. 

-**  •  mer  debt,  this  will  not  be  allowed  as  evidence  on  non  af-  ?*•  4-  S.  €• 
fumpCt  unlefs  paid,  though  B.  kept  it  in  his  hands  long  after  it  foi^^iordn 
was  payable;  for  a  bill  (hall  never  go  in  payment  of  a  precedent  —12 Mod.' 
debt,  unlefs  it  be  part  of  the  *  contrail  that  it  Ihould  do  fo.  i  Salk.  ao3«  Tri«. 
124.  pi.  I.  coram  HoltCh.  J,  at  Guildhalt,  3  W.  &  M.  Cbrk  «o«ikUi^; 
T.  MundaL  s.c  tc%,vl 

a*  In  cafe  upon  a  bill  of  exchange  upon  the  evidence  at  the  "Jjr  "1" 
trial  before  Holt  Ck  J.  at  Guildhall,  Nov.  23.  Mich.  12  W.  3.  iT^Sl 
the  cafe  was  thus :  A.  drew  a  bill  of  exchange  upon  B.  payable  to  C* 
mt  Paris.  B.  accepted  the  bilL  C  indorfedit,  payable  to  D. — D.  to 
£. — E.  to  jF."— F.  to  G.— G.  demanded  the  bill  to  be  paid  by  B. 
and  upon  non-paym^it  G.  protefied  it  within  the  time,  &c.  and 
then  G.  brottght  an  aBion  againji  Z).  and  it  was  well  brought,  and 
he  recovered.  Afterwards  i>.  brought  an  aElion  againft  B.  and 
though  D.  produced  the  bill  and  the  proteft,  yet  becaufe  he  could 
tiot  produce  a  receipt  for  the  money  paid  by  him  to  G.  upon  the  protejl^ 
as  die  cuftom  is  among  merchants,  as  feveral  merchants  upon 

their  oaths  a&rm^c)^  he  wa»  uonfuit.    But  Holt  feemed  to  be  of 

opinion. 


^es  'Bma  of  ^xt^nnm  x^oteti,  $(, 

opinion,  that  if  he  had  proved  payment  by  him  to  G.  it  had  been  wdl 

enough.    Ld.  Raym.  Rep.  742,  743.  Mendez  ▼•  Carrercon. 

21  Mod.  J.  Indorfee  need  not  prove  the  drawer's  hand,  becaufe  thougli 

joW^t!at  ^^  ^  ^firged  billy  the  indorfor  is  bound  to  pay  it.     i  Salk.  127. 

GoildhaUy     pi.  9.  rafch.  1 1  W.  3.  coram,  Holt  at  Guildhall.    Lambert  r. 

coramHolt    Pack. 

CK  J. 

Limbcitv.  Oakct,  S.  P*  aod  ieems  to  intend  S.  C.        Ld.  Ra^m.  ]^.  443,  444,  S.  C.  de  S.  P» 

accordingly* 

He  mnft  4.  Indorfec  muft  prove  that  he  demanded  it  of  the  drawcfi  or 

J^'J^j^^^  him  on  whom  it  was  drawn,  and  that  he  rcfufcd  to  pay  it,  or  that 

cd,  or  did  he  fought  him,  and  could  not  find  him  $  for  otherwife  he  cannot 

kit  endca-  rcfoit  to  thc  indorfor.    i  Salk.  1 27.  pi.  9.  Pafch.  1 1  W.  3.  coram 

wlILnttF  Holt  at  GuUdhall.    Lambert  V.  Pack. 

the  drawer  before  he  can  fue  upon  the  indorfement.  xft  Mod.  144>  Mich.  10  W.  3.  Lambert  t« 
Oakei,  S.C.  Ld.  Raym.  Rep.  443.  $•  C.  &  S.  P« 

2ft  Mod*  5*  The  demand  vciM^  be  i^ro^A  fuhfequent  to  the  indorfement ;  for 

a44«  l**"-  if  it  was  precedent,  he  could  only  aft  as  fervant  to  the  indorfor, 
Oaketis.P.  s^nd  fo  the  demand  infuf&cient  to  charge  the  indorfor,  i  Salk» 
andftemsto  127.  pi.  9-  Pafch.  XI  W.  3.  coHun  Holt  Ch.  J.  at  GuildhalL 
w.^rS;I    Lambert  v.  Pack. 

R^  443.  S.  C  &  S.  P« 

6.  If  thta^n  be  brought  tf^ati^  the  indorfor,  it  is  not  neceflary 
to  prove  the  hand  of  the  drav>er  s  for  though  it  be  forged,  the  in* 
dorfor  is  liable ;  per  Holt  Ch.  J.  at  Guildhall.  Ld.  Raym.  Rep. 
443, 444.  Pafch.  1 1  W.  3.  Lambert  v.  Oakes. 

7*  Plaintiff  to  (hew  a  proteft,  produced  an  injlrument  attefied 
by  a  notary  public  :  and  though  it  was  infifted  upon  that^he  ibould 
prove  this  injlrument ,  or  at  leaft  give  fome  account  how  he  came  by  it^ 
Holt  ruled  it  not  to  be  neceflary ;  for  that,  he  faid,  would  deftroy 
commerce  and  public  tranfaftions  of  this  nature.  I2  {hfod.  345. 
Mich.  1 1  W.  3*  at  nifi  prius,  coram  Holt.  Anon. 

8.  If  a  man  has  a  bill  of  exchange,  he  may  authorize  another  to 
indorfe  his  name  upon  it  by  parol  \  and  when  that  is  done,  it  is  thc 
fame  as  if  he  had  done  it  himfelf ;  per  Holt  Ch.  J.  x  2  Mod.  564* 
Mich.  13  W.  3.  at  niG  prius.  Anon. 

9*  Aftion  on  a  bill  of  exchange,  being  by  an  executor  :  and  upon 
a  debt  laid  to  be  due  to  teftator,  he  held  it  neceflary  to  prove  the 
acceptance  was  in  the t^ator's  time ;  per  Holt  Ch.  J.  12  Mod.  447. 
Ht  nifi  prius,  coramHolt,  Pafch.  13W.  3.  Anon. 

10.  If  a  man  gives  a  note  for  money  payable  on  demand,  he 
needs  not  prove  any  eonjideration.  2  Freem.  Rep.  257.  pi.  324* 
fays  it  was  fo  held,  and  that  the  praftice  is  fo.  Trin.  1702* 
Crawley  v.  Crowther. 
{  26$  j  II.  Plaintiff  had  a  bill  of  exchange  drawn  on  the  defendantf 
which  he  indorfedy  and  delivered  to  %  5*  *oho  went  to  the  defendant 
to  get  it  accepted.  %  5.  Irfi  it  with  mm,  and  it  was  afterwards  lo/ls 
thereupon  the  plamtiff  brought  trover.  The  court  were  all  of 
opinion^diat  the  bare  indorfement^  without  any  other  words  pur* 

pcmiDg 


porting  aA  afEgnment,  does  not  make  an  alteration  of  the  pro- 
perty i  for  It  may  ftill  be  filled  up  either  with  a  receipt  or  an  af- 
fignment,  and  confequently  J.  5.  is  a  goodwitnefs.  i  SaUu  130* 
pL  15.  Pafch.  2  Ann.  B.  R.  Lucas  v.  Haines. 

12.  Whether  the  nuant  of  a  cvnftderation  of  a  promijfory  note  can 
be  given  in  evidence  on  the  ftatute  of  3  &  4  Ann.  cap.  9.  fee  G. 
Equ.  Rep.  154.  Mich.  8  Geo.  i.  Brown  v.  Marfh. 

1 3.  As  to  notice  give^ty  the  indorfee  to  the  acceptor  before  he  c<im-* 
menced  his  a&ion^  that  he  muft  provide  the  money,  it  was  offered 
in  evidence,  that  he  gave  him  notice  by  fending  him  a  letter  to 
do  ib.  But  the  Ch.  J.  faid,  that  he  did  not  think  the  bare  fend- 
ing a  letter  to  the  poft-houfe  would  be  fufficient  evidence  of  no- 
tice, without  fome  further  proofs  of  the  acceptor's  receiving  it  \ 
and  befides  he  faid,  that  generally  a  perfonal  demand  is  expe£ted. 
Barnard.  Rep.  in  B.  R.  199,  200.  Trin.  2  Geo.  2.  Dale  v. 
Lubeck. 

14.  To  prove  an  imhrfement  over  of  a  bill  of  exchange.  It  waa 
offered  that  the  defendant  had  himfelf  confcffed  that^  he  was  come  to 
town  to  hajlen  on  the  trial  of  an  aEiion  that  was  brought  againfl  him^ 
upon  an  tndorfement  that  he  had  made  on  a  bill  of  exchange.  And  the 
counfel  faid  that  this  very  caufe  was  brought  down  by  provifo  ; 
fo  that  it  is  ftrong  evidence  that  it  is  for  the  fame  matter }  and  the 
Cb.  J.  at  the  fittings  at  Guildhall,  allowed  this  to  be  good  evi- 
dence of  the  indorfement.  Barnard.  Rep.  in  B.  R.  199.  Trin* 
2  Geo.  2*  Dale  v.  Lubeck. 


(Q^)     Recoyered.     What.    Damages,  &c. 

I.   TNTEREST  on  a  bill  of  exchange  commences  from  demand  Dnmenu^ 

-^  made,  and  therefore,  if  there  was  no  demand  made  till  ac-  ceftstht  hin^ 

tion  brought,  the  defendant  may  plead  tender  and  refiifal,  and  *?***  ^'^ 

uncore  prift,  and  fo  difcharge  himfelf  of  intereft ;  but  if  it  be  ^mjfu^ 
the  defendant s  fault  that  the  demand  could  not  be  madcy  as  if  he  were*  ^^  ^^tuat^ 

out  of  the  kingdom^  there  want  of  demand  ought  not  to  prejudice  "^^^r!J*** 

the  plaintiff  5  per  Cur.     6  Mod.  138.   Pafch.   3   Ann.    B.  R.  'tb^tl^. 

An<ftl«  who  broagbc 

lodorlee,  ana  hcU  wdl,  and  intereft  was  ruled  to  be  paid  frm  tht  t'me  of  thetruefi.    jo  Mod**i6 
'■^•»    xo  Ann.  B.  R*  Louvicrc  ic  Laubray.  '  •  3  • 


2*  3  to*  4  Ann.  cap.^g.  f.  5.  No  acceptance  offuch  inland  Kllfhall  Since  this 
Charge  any  perfon^  unlefs  underwritten  or  indorfed;  and  if  not  fo  un^  ^awtcithji 
derwritten  or  indorfed^  no  drawer  to  pay  coftsy  damages^  or  interefl^  jadged^thtt 
unlefs  frot  eft  he  made  for  non-acceptance^  and  within  14  days  after  an  indorfee 
frotefi  the  fame  be  fenty  or  notice  thereof  .given  to  the  party  from  whom  ?f  ^  '^^^^ 
fach  bill  was  received,  or  left  in  writing  at  his  ufual place  of  abode;   cba^gcmay 
andtffuch  a  bill  be  accepted,  and  not  paid  within  3  days  after  due„  maintain  an 
no  drawer  fball  pay  cofis,  damages,  or  intereft  thereon^  unlefs  protejl  *^.**" 
k  made  and  fcttt^  or  notice  given  as  aforefaid  i  neverihelefs,  the  drawer  wcipfor*^ 

Jhall 


a  parol  ac-    JiaU  le  liabU  to  paytnent  of  coftsy  damages^  and  intereft^  ^f  onj  fh 
?t^Trin!  'S^  ^  made  for  non-acciptance  or  non-fayment^  and  notice  ie  Jentf 
•ipalfum,     given^  or  left. 
tfaottgh  not 

at  to  intereft  ao4  cofts ;  for  the  t€t  being  made  to  give  a  farther  temcAj  *  for  intereft,  damages  andcoAi 
againft  the  drawer,  cannot  be  fuppofed  to  take  any  advantage  from  the  payee  which  he  had  before,  aad 
tiierefore  the  true  conftrudion  of  the  »€t  is,  that  to  charge  the  drawer  with  intereft  and  cofts,  the  dnwoa 
tnuft  refufe  to  accept  it  in  writing ;  nevertheleft  if  he  accepu  the  bill  by  parol,  he  is  liable  to  the  prh« 
cipal  fiun  in  the  bill  as  he  would  have  been  before  the  a^«  3  Now*  Abr«  61  z»  cites  Mich.  S  Gcs.  11 
B.R*  Lttinle^  V.  Pahner*  * 


(R)     Remedy  for  Bills  loft. 

t.    A  I^ili  of  exchange  was  accepted  by  the  drawee,  by  under* 

•^  writing  his  name ;  but  the  perfon  to  whom  it  became  pay- 
able by  indorfementy  loft  or  miflaid  it ;  and  the  drawee  refufing 
payment,  the  indorfce  exhibited  his  bill  in  chancery^  fitting  fwib 
the  refufalj  and  that  he  offered  to  give  ficurity  to  the  defendant  to  in* 
demnify  him,  and  annexed  an  affidavit  to  the  bill  of  the  Iqfing  or  mif' 
laying  it.  This  being  confefled  by  the  anfwer,  it  was  objeded 
that  it  did  not  appear  by  the  plaintiff's  affidavit  that  he  had  not 
affigned  the  bill  to  anomer;  but  decreed  that  defendant  pay  the 
money,  the  plaintiff  giving  fecurity  to  indemnify  the  de&tidant, 
as  the  mafter  (hall  think  reafonable,  againft  any  perfon  that  may 
hereafter  demand  the  fame.  Fin.  Rep.  301.  Pafch.  29  Car.  2« 
Tcrcefc  v.  Gcray. 

2.  9  (5*  10  JiT*.  3.  cap.  17*/  3*  £na£ls  that  if  any  inland  bills  of 
exchange  for  5  /.  or  upwards  for  value  received,  dra^n  payable  at  a 
Certain  number  of  days,  isfc.  after  the  date  thereof y  be  lofi  or  mi/iarry 
vrithin  the  time  limited  for  payment  of  the  fame,  the  drawer  of  tbi 
faid  bills  fhall  give  other  bills  of  the  fame  tenor,  ficurity  being  pven 
(if  demanded)  to  indemnify  him,  in  cafe  the  faid  bills  fo  hfl,  or  m^ 
carried,  be  found  again. 

3*  A  bank  bill  payable  to  A.  or  bearer  was  loft,  and  faiund  by  B. 
a  f  ranger.  B.  for  a  valuable  confideration  transferred  it  to  C 
who  got  a  new  bill  in  his  own  name ;  Holt  Gh.  J.  held,  that  A. 
may  have  trover  againft  B.  who  found  the  bill,  becaufe  he  had 
no  title,  though  the  payment  to  B.  would  have  indemnified  thtf 
bank,  but  not  againft  C.  to  whom  it  was  afUgned,  by  reafon  of 
the  courfc  of  trade,  which  creates  a  property  in  the  affigoee  or 
bearer,  i  Salk..  126.  pL  5.  at  Guildhall  coram  Holt  Ch.  J.  MiiJi* 
10  W.  3.  Anon. 

.  4.  By  3  Cs^  4  Ann.  cap.  17.  /  2.  ABioPis  to  be  brougiht  upoa 
notes  mentioned  in  the  ftatute,  jhall  be  brought  within  tie  time  ap^ 
pointed  for  bringing  aBions  by  the  fiatute  of  21  Jac.  cc^.  16. 

5.  If  a  promiffory  note  be  indorfed^cad,  afterwards  h/l,  and  pc^ 
in  way  of  tf(sde  to  a  3d  perfon  for  a  valuable  confideration,  the 
indorfee  maj^  have  trover  for  the  note  againft  the  third  perfon; 
per  Baron  Price,  which  the  other  barona  iiA  not  deny.  9  Mod« 
47*  Trin.  9  Geo# 


Xiiis  of  €u^mty  ^om,  ^t,  3^  t 


(S)    Equity. 

1.  A  Requefted  B.  to  let  him  have  50L  in  LondoHf  and  hfi 
'^*  would  draw  a  b^ll  on  C.  in  the  bountry,  to  repay  it  to  B* 
0tJooM  as  B.  Jbouid  return  home.  B.  gave  2  bille  to  A.  ode  for 
20L  and  another  for  3ol»  payable  at  20  days  fight,  which  the 
Jrawei  aeetpttd.  On  B.'s  return,  drawic  in  the  Country  refufed  to 
fay  Ah  biU.  B.  on  this,  writes  to  Jiop  payment  ot  his  biQs,  but 
one  was  paid  before,  but  the  drawee  refufed  to  pay  A.  the  other. 
Decreed  A.  to  pay  back  the  20 1.  received,  and  a  perpetual  in- 
jnndion  agatnft  A.  for  the  other  30 L  Fin.  R.  356*  Pafch.  30 
Car.  2.  Hill  and  Penford  v.  Baker.  f  268  ] 

2.  Bift  for  relief  againft  a  bill  of  exchange^  on  pretence  of  its  *  Frccm. 
being  gained  by  threats  or  menaces,  is  not  proper  for  equity,  it  5ffi!l/s.c. 
being  a  matter  at  law,  and  durefs  a  good  plea  there;  but  being  but  not  fully 
gained  by  frauds  and  for  a  fiftitious  confidefatiori.  It  was  relieved  S.  K 
per  Commiffioners.     2  Vem.  123.  pL  123.  Hill.  1690*  Dyer  v. 

Tymewella 

•. 

For  more  of  Bills  of  Exchange  in  general,  fee  ^a^tnttlt  (A) 

and  other  proper  titles. 


(A)    Blanftff. 


1*  I F  fpaces  are  left  for  the  addition  of  the  pari/h  and  fuch  things 
*  in  the  record f  thi?  the  judges  cannot  amend ;  for  it  is  out 
of  thdr  knowledge.     Arg.  Savil.  87,  88.  pi.   165.    Pafch.    28 
Eliz. 

2.  Blank  left  in  a  bond  for  the  chriftian  name  of  the  obligor^  who 
fuhfcribed  his  chriftian  name,  is  good.  Cro.  J.  261.  pi.  22.  Mich. 
8  Jac.  B.  R.  Dobfon  v.  Kcyes. 

3.  If  a  man  be  bound  to  pay  to  (blank)  and  feals  it,  and  ^7//^r- 
v>ards  a  name  is  put  in^  this  is  not  a  good  bond ;  per  Jones  J. 
2  Show.  161  •  pi.  146.  Pafch.  33  Car.  2. 

4«  Blanks  were  filled  up  after  the  execution  of  a  deed,  and  the 
deed  Jiot  read  again  to  the  party  nor  re-fealed,  and  executed ;  yet 
held  a  good  deed.     2  Ch.  Rep.  410.  3  Jac.  2.  Paget  v.  Paget. 

Vou  IV.  X  5.  If 


26S  ^lanfcis* 

5*  If  %juigmifii  IS  intatid  on  the  roll  with  blanks,  they  may  be 
filled  up  without  notice  within  the  yean  Cumb.  71*  Hill.  3  & 
4  Jac.  !•  Anon. 

6.,  Debt  upon  a  bond;  and  upon  oyer  the  defendant  demutredi 
and  (hewed  for  caufe  that  the  bond  was  void>  being  no%>erini  uni* 
VeriS)  &c.  me  J.  B.  teneri  &  firmiter  oUigari  Ridardo  de  W'fod^ 
Jfr»ety  (sfc.  Jbhoemt  iidem  Ricbardo  Bi/bop.  But  the  court  held  the 
bond  good)  ind  gave  judgment  for  the  plaintifil  1 1  Mod^  275. 
{>!•  23«  Hill.  8  Ann.  B.  K.  BiQiop  v.  Morgatl^ 

7*  On  the  i^nnunt  of  a  prom^oty  noU  payable  to  one  or  order^ 
nothing  is  done  bdt  indorfing  the  name  of  the  indoMbrjupon  whidi 
thelndorfee  -may  write  what  be  ple^fe  \  and  ai  a  trials  when  die 
ImII  is  given  in  evidence,  the  pitrtj  may  Jill  up  the  blanks  as  he 
pkafasb  Comnis*s  Rep.  311%  pU  i6o.  Mich.  5  Geo.  i»  G  B» 
Moor  y.  Manmi^b 


^ktmtmmmm^m^'m^mm^^tm 


HbUstih  Corritpteb* 


m»^m^iim 


(A)     In  what  CaTes^ 

Br.  Forfeit*  l«  1  F  dioliadier  has  2  fons^  and  the  eU^  has  ijj^  ^  ttat^hter,  and 

oredeTer.         ■   cotnmits  fehny  jHvis  father^ s  Itfey  attd  confefles  Ae  felony^ 

dtes^S.  (?*    and  hecomes  an  approx^er^  and  takes  his  clergy^  and  is  put  to  the  pri- 

r  2($Q  \   fon  of  the  'ordinary,  and  there  diesy  and  cfter  the  father  £et^  die 

daughter  (hall  have  the  hnd,  ahd  not  the  unclcy  becaufcf  the 

eldeft  foil  vooi  not  attainted,  by  reafon  that  m  judgment  of  death  vm 

given ;  for  by  fuch  judgment  the  land  (hall  efcheat,  by  reafon  of 

the  atuinder  of  the  eldeft  Ton.  Who  cs^mot  take  it.    Br.  Difcenlf 

pi.  44.  cites  8  E.  i^  and  Fitzn.  Affife,  421. 

Hawk.P.C.       2.  Being  a  f^lo  de  fe\^'no  coYtuption  of  blood ;  for  corruption 

i\  ^*c  *  u -*  ^^  blood  cannot  be  without  attaituler  i$t  foR  :  agreed  by  aU  the 

u  8.  s.  P.    j^ftices.    PI.  C.  i6u  K  Mich.  4*5  Hiz.  Hales  v.  Pcttit. 

3.  Attainder  of  herejy  ^r  premunire  works  no  corruption  of 
blood.    Co.Litt.  391.  a. 
No  attainder      4.  By  an  attainder  ^i  piracy  on  ftat.  28  H.  8.  cap.  ij.  there  is 
of  piracy      ^^  corruption  of  blood.     3  Inft.  112. 

wroaghtcor-  '^  ■' 

ruM'ioBof  blood  at  the  conmioii  law.  i  SalJc  S5.  pi.  1.  at  the  OU  Bally  1696,  In  cafie  of  tk 
Kng  V.  Morphcs.— Attainder  for  piracy  comiptb  not  the  blood,  inafinoch  aa  the  ftatnte  only  %i« 
that  the  offender  ftall  fnller  fuch  paint  of  death.  Sec.  a*  if  be  wert  attainted  of  a  leloay  at 


law ;  but  fayi  n«vt  that  the  Mood  flmll  be  corrupted.     Hawk.  PI.  C.  99^  cap.  17.  f.  S.'-  Whao 

the  procectfingt  are  by  the  civU  lew,  a  condemnation  for  a  capital  omnce  caawa  neither  Mcittue  if 
huida  aor  cocniption  of  bkrad }  for  corrtiptiM  of  UooA  eta  be  Cfufed  only  by  a  Judgincsit  by  cokHc  «f 
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Urn  •omAon  law.    2  Hiwk.  PI.  C.  cap.  4..  f.  to.  and  cap.  ^3.  f.  li*  S.  P»   Hale*8  Hift» 

«f  FU  C  3549  355*  cap.  2.7.  but  fays  if  there  be  an  srtainitr  of  treafon  of  fdwy  d^m  upon  the  fea^ 
apoHtta  Jiatutt  •/  %%  H»  %•  iyjttry,  atcerdhg  to  the  cemr/tof  f be  common  iaw,  it  fccms  that  the  judg- 
axdc  eheieupoii  works  a  corruption  of  blood,  becaufe  the  commiffion  itfeJf  is  under  the  great  feal,  war« 
meed  by  a^  of  pariiament,  and  the  trial  is  according  to  the  cnurfe  of  the  common  law,  and  there* 
ibie  the  proceedings  and  judgment  thereupon  is  of  the  fame  efft€t  as  an  attainder  of  fbicign  treafon 
(y  coomjl&on  upon  the  ftatute  of  35  H.  8.  cap.  a.  or  any  other  attainder  by  the  courfe  of  the  com- 
flooalaw}  and  with  this  agrees  Co.  Litt.  f*745-  pag.  391.  Nay,  I  think  farther,  that  If  the  an. 
diftment  of  piracy  before  (uch  commiflioners  upon  the  ftatute  of  28  H.  8.  be  formed  as  an  indid* 
aenc  of  robbery  at  coofmoil  law,  vis.  ti  tc  Armis  9c  fdonice,  &c.  that  he  might  be  thereupon  at* 
tainted,  and  the  blood  corrupted  j  for  whatever  any  fay  to  the  contrary,  it  is  out  of  qocftion  that  pir«cy 
vpon  the  ftatute  it  robbery,  and  the  offenders  have  been  indided,  convided,  and  executed  for  it  in 
B.  R.  as  for  a  robbery,  at  I  have  clfewhere- made  it  evident.  But  indeed  if  the  indidment  before 
thefe  commiffiooen  ma  only  according  to  the  ftile  of  the  ctvil  law,  vis.  oiratice  deprsedavit,  then  tha 
attainder  thereupon,  upon  the  ftatute  of  28  H*  8.  though  it  gives  the  forfeiture  of  lands  and  goods, 
ttvmpts  not  the  blood;  and  fo  are  thofe  2  books  of  the  fiune  author,  Co.  P.  C.  cap.  49.  and  Co* 
Lkt.  f.  745.  to  be  reconciled,  which,  without  this  divcr£ty,  would  be  contndidory  j  and  cites  HilU 
Sj  Car.  fi.  R.  Hidiar  v.  Moore. 

5.  I  Jac.  I.  No  attainder  for  higOLTCij  Jbalt  work'  any  corruption 
if  bloody  lofs  of  dower y  or  dijherifon  of  the  heirs, 

6.  21  Jac*  I.  f  26.  //  is  felony  without  hen^  of  clergy  to  ac- 

biowkdgCy  or  procure  to  be  acknowledged^  any  nne,  recovery, 

deed  inroUed,  ftatute^  recognizance,  bail,  or  judgment  in  the  name 

tf  at^  perfon  not  privy  or  confenting  thereunto  s  howteit  this  oj^ena 

jball  not  corrupt  the  blood* 

7.  Where  a  flatute  faves  the  land  to  the  hAr^  it  io  far  prevents 
the  corruption  of  bloods    Hawk.  PLC.  107.  cap.  40*  f.  5. 

.  8.  An  attainder  oi  treafon  works  corruption  in  ail  cafes  where- 
cver  the  treafon  be  done^  except  only  attainders  before  the  conftable^ 
niarfialf  or  adnuralf  the  reafon  whereof  was,  becaufe  there  could 
be  no  record  JBtade  of  it,  but  here  there  is.  (This  was  attainder 
of  treafoo  by  commiflionon  28  H.  8.  15.)  i  Salk.  85.  pi.  i.  at 
die  Qtd  Baily  1696.  The  King  v.  Morphes. 


(B)    Who  flxall  be  barred^  [  ^70  3 

l.XirHERE  a  father  is  fnfed  in  feCy  and  the  Jon  is  attainted  in 
"  tie  life  of  the  fhther^  and  xht  father  dies,  and  the  fon 
fnrnvcs,  there  no  other  fliall  have  the  land  as  heir  j  but  the  lord 
ftall  have  the  writ  of  efcheat,  fuppofing  that  the  tenant  died 
^thout  heir;  per  Newton.  Br.  Difcent,  pi.  12.  cites  22  H* 
6. 38. 

2.  A  man  hath  iffue  zfonsy  and  the  eldefl  in  tl^e  life  of  the  father  At  the  par- 

is  attanUd  of  felony^  and  dies,  living  the  father,  and  after  the  /r-  ^T  Num^b. 

tier  dies  fei/ed  of  land  in  fee.     If  the  land  (hall  efcheat  or  not,  was  i^T.p^i^ 

thequeftion;  and  it  was  held  by  Brown,  Coningfby,  Molineux,  rf the  com- 

ind  Hales,  ^at  the  land  (hall  enure  to  the  youngcft  fon  as  heir  J^^'Jt- 

to^  his  father,  if  the  eldeft  had  no  iffue  alive;  but  if  he  had  i(rue  taindcrof* 

^tvc,  (fo  that  he  is  inheritable  by  the  law,  if  it  was  not  for  the  'he  eldeft 

attamdcr,)i  the  land  (hall  efcheat  to  the  lord,  and  (hall  not  go  to  j^'JP^J  [JlJ 

die  youngeft  fon.    Quod  nota,  pro  diverfiute  legis.    D.  48.  a.  father^ 

pl.  16.  Mich.  22  H.  8.  Anon.  ?»o»V  "^ 

"^  bt  a  bar  to 
^  y«Mirft|  tnd  anfwcrcd  cunat  cmm^nli  lex.    tx  lib,  Mr*  Hackwel*  D.  4s.  pi.  i6.  Marg._^ 

.   X  a  i'rynu'a 


^7<i  ^^0  €o(ru(ite(. 

Pr]rnii*s  Altr.  of  Cdtton*t  Rccw^Sy  396.  cite*  the  fame  potidon  and  atifwer.  1  ■■S.  P.  of  coUataildB* 
fcents  of  lands  in  fee^iimplc,  where  the  cldell  ion  dies  without  tflue,  liring  the  father,  the  younger  ihill 
inherit  the  father,  becaufe  he  needs  not  tnenuon  the  elder  brother  in  conreyinf  oi  hit  title ;  but  if  the 
elder  furvive  his  father  but  a  day,  and  dies  without  ilTuey^the  younger  cannot  inherit,  becauie  the  coimp* 
tion  of  the  blood  ia  the  elder  fon  furviviog  the  father,  impedes  the  defcent.  Hale's  Hift.  PI.  C.  356^ 
557.  cap.  27*  cice<  3 1  £.  i .  Bar,  315.  But  fays,  that  otherwife  it  is  in  cafe  the  eldeft  fon  ^ad  been  as 
alieo  born ;  for  then,  notwithilandiog  fuch  alien  (ba  were  living,  the  land  will  defcend  ftom.  die  Either  to 
the  jfouogdl  torn  bom  a  deniaea* 

3.  K  razn  mf eoffed  (c7cri\h  the  uferf his  ^fe fir  ^^ 
tbe  ufe  rfthe  heirs  male  tfhis  body^  and  has  a  Ion,  and  after  was  at« 
tainted  of  treafon  anno  29  H,  8.  and  the  nuife  dt^dg  and  k  was 
held  that  the  Jon  (hall  have  oufter  le  main,  zsajturchafirbythename 
of  heir  male^  and  not  as  heir*     Quaere.     Br*  Defcent,  pL  i«  cites 

37  H.  8. 

f7ile*sllift.        4.  A*  and  J5.  are  brothers.     A.  is  attainted^  and  has  iffue  C  mti 

fites^S.  cJ*  ^"^  ^^  C.purchajeshxai&y  anddies  without  ifue.     B.  his  undefhall 

not  inherit ;  for  A*  who  was  the  me£us  ancefior  vfos  difahledi  pen 

Hale  Ch.  J.    Vent*  416.  cites  3  Inft.  241.  Courtney's  cafe. 

Br.  Defcent^       5 .  Where  the  ijfue  in  tail  is  outlawed  ofjebny  in  the  life  tfthi  Mh 

t'  *3'.        ceflory  and  gets  a  pardon  in  the  life  of  the  ance/lor^  he  may  enter  after 

«9  Afl;  61.  ^^  death  of  his  anceilor  as  heir  in  tail ;  contra  of fie^n^.  But  if 

the  anceilor  dies  before  the  pardon,  then  it  feexns,  by  Thorpe,  that 

the  heir  iii  tail  cannot  enter.    The  reafon  foems  to  be  inafanich 

as  the  king  fliall  have  the  land  during  the  Kfe  of  the  outlaw.  Biw 

Forfeiture  dc  Terre,  pi.  37. 

D.  274.  a.         5.  Xhe  younger  brother  hath  t[fue^  and  is  attmnt  of  treafon,  and 

Pafch.^o     ^^^'*    '^^^  elder  brother,  having  a  title  to  a  petition  of  right,  dies 

£iiz.  Grey*t  without  ilTue.     Without  a  reftitution  the  other  brother's  fon  bath 

^^^T"     loft  that  title ;  for  though  that  title  were  in  an  anceftor  that  was 

S    C    cited  4  ^ 

Jo,  460.       attainted,  yet  his  father  that  is  the  medium,  whereby  he  nauft  con-r 
vey  that  title,  was  attainted,  and  fo  the  defcent  is  obftru£lcd. 
Vent.  425.  per  Hale  Ch.  B.  cites  10  Eliz.  D.  274.  Graves's  cafe. 
But  if  the  7.  Baron  and  feme,  tenants  in  tail  of  lands  of  the  inheritance  of 

fir/entrf  ^^  anccftors  of  the  feme,  have  ifllic  a  fin,  who  has  iffue  a  fon, 
after  the'  grandfon  to  the  baron  and  feme.  The  baron  dies.  His  yon  cmn- 
death  of  the  mits  treafon,  and  is  executed,  ikcjemejiirviving.  Per  Ld.  Tieafuict 
]^ue"ii  bar-  ^  omnes  barones,  the  grandfon  has  goodititle  after  die  death  of  the 
led,  and  the  feme,  and  the  land  is  not  forfeited  by  the  attainder  of  the  fon,  he 
^'"8  ****K  ^^^6  executed  in  the  life  of  the  grandmother,  who  only  as  long  as 
hnd'becaafe  ^^  l^^cd  was  tenant  *  in  tail,  and  the  land  defcended  to  the  grand* 
the  iflue  fon  as  coufin  and  heir  of  the  body  of  the  feme  the  grandmother. 
cannocdaim  Cro.  E.  28.  pi.  12.  Pafch.  26  Eliz.  in  Cam.  Seacc  Maatell  t. 

asneirto        ik/r      ^  11 

them  both}    Mantell.  1 

for  by  the  father  he  is  haired.    Arj*  Codb.  311.  citts  8  Rep.  7X.  -^ 

*t27i]  -  ' 

.  8.  If  the.  eldeftfin  kills  his  father,  the  youngeft  fiian  have  Uk^ 

peal  againft  his  brother ;  and  yet  if  his  brother  be  attainted  at  his 

fuit,  he  fliall  never  inherit  his  father's  lands.    Arg.  Noy,  165.  cites 

it  as  agreed  by  all  the  judges  in  26  Eliz. 

Where  the        p.  Where  one  is  attainted  of  treafon  orfdony,  this  is  abfolute 

^Zim^  and  perpetual  difability  by  corruption  of  blood  for  any  of  his  pot 

thcr  mgu    tcrity  to  claim  any  hereditament  in  fce*Cmple,  or  as  heir  to  him 

or 


«r  to  any  othor  anceftor  paramount  him.     1 1  Rep.  i.  b.  30  Elix.  "  "**'  ^ 
|«d.  Delawsure^s  cafe.  itbamd.  ia 

ficbcafe  fnch  othv  m  barrad*    Arg.  Lac.  73.  cita  31  £.  3.  Ficsh.  Defcent,  17.  and  Bar,  15* 

10.  But  the  bar  in  tailj  in  cafe  of  felony  or  murder  by  the  fa-  Wheofrtwar 
thcr,  fliall  have  the  land,  and  the  blood  is  not  corrupted  ;  but  it  ^d^id'of " 
18  otherwife  in  cafe  of  treafon  by  the  ftatute  %6  H.  8.    J^ik.  82.  t»aibn,  hit 

»pL60.  ,  Woodlsjiot 

Y  '  corrupted. 

Af*  Godb.  30$.  cites  '3  Rep.  10.  Lamky*s  cafe,  and  fayi,  that  the  ftatvte  33  H*  8.  so.  it  the  fir  A 
^mie  which  vefts  lands  foiidted  for  Creafon  in  the  king  without  office  tbun^l,  fo  at  accordiBg  to  th« 
\A.  Lomley't  cafe,  3  Rep.  10.  before  this  ftatute  of  33  H.  8.  ao.  the  land  did  defcendfto  the  ifiiie  i^ 
tiil*    Godb.  305.  in  cafe  of  Sheffield  v.  Ratdiff. 

The  ftatutes  of  26  and  33  H.  8.  fubjed  eftatet  tail  to  the  forfeiture  by  attainder  of  treafpn,  and  fo 
the  law  ftands  at  thit  dav,  notwithftaading  the  Itatute  of  i  £.  6.  and  the  ftatute  of  i  Mar.  But  yet 
thefe  ads  are  not  abfolutely  a  repeal  of  the  ftatute  of  donis  condidonalibusy  for  notwichftanding  the  for- 
Akiiie  of  the  lands  ent«led  by  the  attainder,  yet  the  blood  it  not  corrupted  as  to  the  iftue  in  tail ;  and 
thcnto  if  the  ibn  of  the  dod^  in  tail  be  attainted  of  treafoa  in  the  life  of  the  father,  aiid  die,  having 
liTuey  and  then  the  father  dies,  the  eftate  fliall  defcend  to  the  grand-child^  notwithftanding  the  father'a 
attainder;  bat  otherwife  it  would  have  been  in  cafe  of  a  fee  fimple.  Hale's  Hift.  Pi.  C.  356*  citea 
3  Co.  Rep.  10.  b.  DMrtk*t  cafe.   .        .Jenk.  8a.  pU  6o.  S.  P.  and  citet  S.  C. 

1 1.  Where  a  remainder  is  limited  to  tie  right  heirs  pf  J^  S,  and  J^°^*  ^^S* 
J.  S.  aftenvfards  is  attainted,  his  heir  fliall  not  take  j  for  his  blood  ^^  *7«S.P# 
if  conuptedy  and  he  is  ifltie  only,  and  not  heir.     Jenk.  82.  pi.  <$o. 

12.  ff  corruption  of  the  blood  of  the  father  difablcs  the  courfe  That  k  does 
of  dcfeent  and  inbsritance  bctvrcen  the  brother  and  the  father.  Mo.  j^'^ofStes 
569.  pi.  775*  Pafch*  41  £liz.  in  the  Exchequer,  Countefs  of  War-  it  asadjodg. 
wick's  cafe.    No  judgment.  f*  4»  fiia. 

*      °  u  Holbie*a 

wfti  ■'        -Noy,  158.  ^.  S.  C.  by  the  name  of  the  King  ▼•  Borafton  and  Adaffls»aliai  Aiconwood*s 
ofe*         I  4  Le.  5.  pi.  21.  $ir  Tho.  Hobbie't  cafe.  »pAnd  fee  the  argumeot  of  HMeCh*  Bt  in 

eie  of  Collingwood  v.  Pace«     Vent.  4.13  to  430. 

13.  Land  Is  given  to  A*  and  the  heirs  males  tfhis  body^  remain^ 
iffttothe  heirs  feintihs  of  his  body.  If  the  father  commits  tTeaJon^, 
iH>th  heir  male  and  female  are  barred ;  for  they  both  claim  by  the 
fttiier.  But  if  th$  heir  mt^^  (^^  bis  father's  deaths  is  attainted  of 
trcsifoii,  (he  kkig  ihall  have  the  lands  as  long  as  he  has  iflue  male 
of  his  body,  and  if  he  dies  without  i/p4e,  the  heir  female  Jball  have 
tkt  lands  $  for  Ihe  claims  by  the  father,  and  not  by  the  brother, 
Arg.  Godb.  341.  cites  Litt.  719.  ^ 

I4f  If  there  he  ^andfather^  father^  andfon^  and  the  granMather  Iq  all  cafat. 

m4fdher  b^we  £vers  other  fonsj  and  ikc  father  is  attainted  of  felony^  (*»"'  °°*y  '^^ 

^pardonedf  yet  thoUood  remains  corrupted,  not  only  above  him,  l*i^^  ^itSn- 

^  about  him,  but  alfo  to  all  his  childx^n  born  at  the  time  of  the  der  of  trea* 

3Ww4eT.     Co.  Litt.  302,  a.  ibnorfelo-. 

^  ^y  comipta 

^  bM  upward  and  downward,  ib  that  no  pcrfon  that  muft  make  hit  derivation  of  deftent  to  or 
*  tbroogb  the  ffftj  attaii^,  c^  inherit ;  1^  if  ^xfi  be  grandfather,  father,  and  fon,  and  the  fiicher  is  at-. 
tinted,  an4  diet  \a,  ^  life  of  the  grandfather,  the  fon  caimot  inherit  the  grandfather.  Hale't  Hift. 
«.  C.  356. 

*f272  3 

1J.  Refolved  by  the  two  chief  juftices,  and  the  chief  barqn,  M0.815.pU 
4at  whereas  P.  had  covenanted  by  indenture  fir  natural  afeSion,  Sta^cham* 
^ftmdfeyid  to  binrfelffor  life^  the  remainder  fir  life  to  R  the  eldeft  bsr,^  s.  c?' 
fotk  of  his  brother,  the  remainder  to  thefirflfon  of  the  faid  F,  and  fo  f*y»>  *>«t 
<D  thp  ath  fon^  &c,  the.  remainder  to  tke  right  heirs  of  A  and  P.  is  "^Ti^^ 

X  3  attain/ed  veheiocn^ 


ty2  IBftmti  Cotrupteo. 

F?*^""^  MoinU^oftnaJon^  and  executed  before  the  hirth  of  any  fin  U  F^flhat 
fiery  of  the'  ^^  ^^^^  ooTTi  aftCT  arc  all  Utterly  barred  by  ^hat  attainder^  and  the- 
did  dcc4,  king  ihall  have  the  fee  difcharged  of  all  the  remainders  limited  to 
the  deed  wa*  ^^  f^j^g  j^^j  j^  bom.   Noy,  102.  Trim  o  Jac.  Sir  Tho.  Palmer's 

«eoluRdaoa        ^  *  ''  ^  ^    ^   . 

damned,  but  ^^*^« 
no  perfon  cenfaied. 

The  ynit  is  i(5.  Hujband  and  wfe^  tenants  In  tally  if  one  u  attaint  cftreafiup 
^^\t^l  the  land  (hall  not  defcehd  to  the  iffue-,  becaufe  he  cannot  make 
yet  the  land  title  as  heir  to  them  both.  Arg.  Godb.  312.  cites  9  Rep.  140. 
it  forfeited    Pafch.  lo.  Tac.  in  the  Court  of  Wards,  in  Beaumont's  cafe. 

againft  the    * 

l^ue,  thoagh  it  be  but  a  poifibility,  for  the  whole  eftate  is  in  the  wife ;  bat  the  reafon  Is,  becaufe  it  vat 

mue  (Qufltd  vfitb  the  fojjejjitn,    Arg.  Godb.  325.  cites  9  Rep.  Beaumont's  cafe. 

H.  feifed  of  i  <y.  It  is  not  the  corruption  of  blood  that  brings  the  land  to  the 
Kvcs'wistff  ^^^"8*  ^^^  ^'^^  reftitution  of  blood  would  reftore  the  land  to  the 
tainudontit  perfon  attainted,  and  his  heirs,  which  it  does  not,  though  it  be  by 
fiatktt  %  &  parliament,  as  appears  by  all  the  a^s  of  reftitution  in  Uood  only^ 
^J^itm'fvf  *^^  ^^  \'^vA  is  forfeited  by  attainder  ipfo  fadlo,  fo  that  the  hri 
cmiurfnt^  may  enter  by  force  of  xhtfoffeiturej  which  gives  the  title  againft 
ingtbe  coin,  him  for  the  whole  eftate,  fo  that  the  heir  is  involved  in  him,  and 
%n!tiar'  ^^  defcent  intercepted  and  prevented  by  the  eftate  given  away  by 
ruptioM  of  the  forfeiture,  not  by  the  corruption  of  blood.  Hob.  3  47.  13  Jac.  in 
^'^  rh^'  ^^  Exchequer,  by  Hobart  Ch.  J.  in  cafe  of  Sheffield  v.  Ratdifie. 

^ueftion  was,  whether  the  lands  were  forfeited  to  the  king,  who  had  given  the  fame,  as  fdiftited,  to  Baiot 
Ix>ve],  «vho  brought  a  bill  In  the  Exchequer  to  redeem,  and  bad  a  decree?  On  an  appeal  to  the  boaftef 
lords,  the  judscs  held,  thar  h  filonj  tbr  forfeiture  to  tie  lord  is  only  by  way  of  ifcbest,  pro  diftSu  teata* 
tisf  but  tn  triajon  tbe  imndt  eame  to  tbt  king  ptf  an  imwe^lfnte  forfeitnre,  xftbicb  was' a  dtftinB  petMltjfrom 
ekrruftion  of  h/ood,  for  the  corrvption  may  be  faved,  and  the  forfeiture  ftiV  remain,  ft  vice  vecfa,  and 
therefore  the  lands  forfeited  ia  the  principal  cafe.  1  Salk.  85.  pi.  z.  Hill.  S  Amu  in  Dom.  Pvoc  Sir 
SdathJtl  Lovers  caiie. 

18.  If  the  mother  had  been  attaintedy  the  uneU  eoM  not  inhiHt 

ihefoffi  landy  &  fie  e  converfo,  becaufe  the  uncle  to  the  fon,  and 

the  fon  to  the  uncle,  in  their  conveyance,  muft  needs  mention  the 

mother.    Arg.  Noy>  165.  in  cafe  of  Borafton  v.  Adamsy  [alias 

♦  r  273  3  Hobby's  cafe.] 

4  Le.  <;.  pi.  19.  A.  has  ifueyfon  and  daughter,  A.is  attaints  Jiitfin  purchafny 
21.  s.  c.  ^Yi6,  dies  without  ijfue i  the  daughter  fhall  inherit  to  her  brother; 
accor  ingy.  j^^^  ^^^  ^^  ^^^  }aoTCi  before  the  attainder,-  and  there  was  lawful 
citedCro.  J.  blood,  and  hereditable  betvreen  them,  which  was  not  loft  by  die 
539*inp^7*  corruption  after;  and  upon  the  grounds  which  Littleton  puts,  if 
cited  Hale's  ^^^  purchafe,  and  has  no  heir  of  the  part  of  the  father,  the  heir  of 
Hift.  PI.  G.  the  part  of  the  mother  fhall  have  it ;  fo  here,  though  there  be  no 

357 lawful  blood  between  the  fon  and  the  daughter  by  the  father,  yet 

TbckmgV.  of  ^c  P*^^  of  ^^  mother  is  lawful  blood«  Palm.  19.  Trin.  17 
Boiaiion,      Jac.    Hobby's  cafe. 

Adams's, 

alias  AkonwQod*s,  cafe,  S.  C— — S.  C.  cited  Vent.  425.  per  HaleCh.  B.  in  cafe  of  ColfincrMMJ ▼• 
Pace,  and  thet  it  was  ruled,  thmt  norwi^ftaoding  the  attainder,  the  After  fliogld  inherit,  hecaafe  the.db> 
ktnt  Iftvfcen  tbe  brother  andjifter  was  imwediate,  and  the  law  regards  not  the  dlubilitr  of  the  father. 

•  ^%d  i&  to  the  cafe  above.  Hale  Ch.  B.  fatd,  if  it  be  objefied,  that  in  that  cafe  the  matbtr  was  not  it* 
taintfd,  vvhich  might  preferve  the  legal  blood  between  the  brother  and  fifter,  I  anfwer,  that  ihatwraU 
not  ferve,  admiuing  the  dilability  of  the  parents  were  noc  at  all  confiderabie ;  for  if  itdifiibletiK  tM  ^ 
the  rather  which  h  derived  to  the  fon,  it  would  infallibly  deftroy  the  defcent  to  the  fifter.  for  flieiobgitt 
her  brother  in' the  capacity  of  bcii  to  tbe  part  of  the  mother,  if  by  the  aoainda  ibe  had  beca  dUabled  to 

ate 


tifce  as  Heir  hf  the  lather*!  blood.  49  C*  3.  12.  If  the  bar  «i  thtpart  of  thifiuhw  U  Mdwt^^  the 
laad^/tm//  ^ck^atf  and  ihall  never  defceod  to  the  heir  o*  the  mothert  hecaule^  notwithlhttidtiig  the  attaia- 
dcTi  the  la>w  looks  upon  it  as  in  efle ;  kut  otberwife  It  it  in  ccfe  of  an  mlkn^  for  if  the  Ton  pnrchaft  Umi^ 
•ad  hath  no  kindred  on  the  part  of  bis  father,  but  an  al  ea»  it  ihall  defcend  to  the  heir  on  the  part  of  the 
nuther  $  and  aJihough  the  blood  both  of  the  father  and  the  mother  vrcie  in  the  fitter^  yet  if  fte  were  dif- 
abled  in  the  blood  or  her  father  by  his  attainder,  (he  could  never  aatitk  herlelf  by  the  blood  of  licr  aa^. 
ther.    Vent.  426.  in  cafe  oi  CoUingwood  ▼.  Pace* 

ao.  A.  devtfes  that  the  heir  of  B.  pall  fell  his  land;  B.  isatUdnt'^ 
td  of  felony  in  the  life-time  of  A. — A.  dies.  The  eldeft  fon  of  B, 
cannot  fell  this  land>  for  he  is  not  heir.  The  blood  is  corrupted } 
he  is  the  iflue  of  B.  The  word  heir  will  not  ferve  f or  a  na^ie  of 
purchafe,  if  he  be  not  lavful  heir^  nor  the  word  iffUe.  The  word 
J^n^  or  daughter^  will^  or  reputed  Ton  or  daughter,  in  the  cafe  of  a 
feofiinent,  as  well  as  of  a  will,  although  they  be  baftards.  Jenk; 
aoj,  1^,27. 

21.  Duplicatusfangtiisis  not  neceflary  in  defcents  or  pqrohafes ;  An  ftuut* 
as  where  a  man  is  feifed  in  right  of  his  wife,  an  heirefs,  and  has  ifliie,-  ***  A*5^* 
and  the  huiband  is  attainted,  and  the  wife  dies,  and  the  hulband  b^T  tnA 
dies,  this  fon  Oiall  have  the  land.    Jenk.  203.  pL  27.  has  iflye  by 

her,  the  liTue 

Aail  inherit;  for  the  marriage  was  lawful,  and  he  only  claims  from  the  mother.  Jenk.  3^  in  p).  a..^ 
s  Hawk.  PI  C.  4^7.  cap.  49.  f.  49.  fays,  it  fecms  to  be  the  better  opinion,  that  where  a  perfen  hath 
iiTfie  by  a  woman  feifed  of  lands  of  inheritance,  foch  iflue  may  inherit  the  mother,  thoogh  he  had  never 
tny  inheriiabiC  blood  from  the  father.  'And  Ibid.  Marg.  (i)  cites  feveral' inoderli hooks,  and  then 

fiyi,  that  this  appears  from  13  H.  7.  cited  S.  P.  C.  196.  and  abridged  Br.  Tenant  by  the  Curtefy,  pi. 
15.  and  wherein  it  is  held,  that  if  the  hulband  of  an  inheritrix  have  iflue,  and  be  attainted  of  felony^ 
>ttd  pa;doni*d,  he  ihall  not  be  tenant  by  curtefy,  by  reafon  of  the  iflue  bora  bffere  the  pardon,  but  by  lea- 
i»n  of  iflue  bom  after  be  ihall ;  from  whence  it  neceflbrily  follows,  that  fuch  ifliie  Auft  be  inbcritabk  t« 
the  wife ;  alfoit  is  admitted,  Co.  Litt.  84.  b.  that  the  iilue  of  an  inheritrix  by  an  alien,  or  a  perfon  at* 
tunted,  may  be  in  ward,  which  coul4  not  be  unlefs  he  could  inherit  the  mother  j  an4  (ites  Cf«.  J''S%f* 
Litt.  Rep.  iS.  I  Ley.  59,  60.  but  (ays,  that  the  contQiy  was  4Acient)y  holdeq. 

22.  Father  is  attainted  of  felony  ip  the  life  of  the  gramffather,  and  ^"^  »^  tl* 
*cs,  leaving  a  fon.     Then  grandfather  dies.    The  land  fliall  ef-^  K*?*!^ 
cheat;  for  die  fon  muft  make  his  defcent  by  the  father,  which  he  i*  fM*/,  and 
CMnot}  but  if  the  eldeflfon  had  been  attaint  in  the  life  of  the  fa-  **>«  Atherbe 
thcr,  and  died  without  ifliie  in  his  father's  life,  the  fecond  brother  ^^j^^J^ 
")ight  inherit;  but  if  the  eldeft  fon  hzd furvived  the  father  and  dies, and 
*cd  after  without  ifliie,  the  younger  brother  (hould  not  inherit  j .  ******  .^. 
9^  Berkley  J,     Cro.  C,  43Sf  in  pl-  4-  HUL  1 1  Car.  B.  R.  l^X^ 

^  delcend  to  the  grandion,  notwit)iflandtBg  the  %6  H*  8.  1 3.  which  gitfN  a  forfeiture  of  the  lands  of 

5^  pcdon  attainted.    Se(  8  R».  1^6.  Digby's  ciife. Jenk.  287.— —Hoh.  343.  in  cafe  of  Shef. 

««U  V.  Raiciiff. 

At  the  parliament  i  H.  4*  the  commons  petitioned,  that  the  attaind^  of  the  eldeft  fon  in  the  f.ither*i 
Hfc  ihotttd  not  be  a  ba|:  to  tbjp  youogefl,  and  it  ^as  ^nfwere^,  ciirrac  communis  lex.  D.  48.  Marg. 
Pj- 16.  crte^  Mr  HackwelU  *  The  corruption  of  bjoofl  upon  thi«  ftatute  is  only  whevc  t:.e 

Mtor  has  eftate  tail  in  the  land.     Jenl^.  82.  pl.  io,  fays.  It  was  fo  adjudged  in  Ld.  Lumlcy^s  cale. 

23.  The  impediment  of  an  anceflor  that  is  not  medium  ancfffor  be* 

tween  the  perfons  from  whom,  and  to  whom,  will  not  impede  the 

^fccnt;  perHa}e  Ch,  J,    Vcutt  416.  in  cafe  of  CoUiq^oqd  v.. 
Pace 

}^  In  immediate  defcents  there  can  be  119  itf^diptem  ha  what  ^  Hale'f 
drifts  in  tife  parties  themfelves  ;  as,  iiit  father  feifed  of  lands,  the  im-  "'*'  ****  ^ 
^ment^t  hinders  the  defcent  mujl  be  either  in  the  father  or  the  iaVaV— 
.^;  as  if  the  father  or  the  fon  be  attaint,  or  an  alien.     In  imme-  Though  the 
*«c  defcents,  a  difabUity  of  being  an  alien,  or  attaint  in  hiqi  that  ^J^^ 

X4  is        ^^ 


•  174  ^doB  Cdtttiptea^ 

•nsfanguhisf  is  callcrfa  ffifdius  aftc(/for,  will  difable  a  pcrfon  to  takfc  by^^fcent^ 

^^him'  though  he  himfelf  has  no  fuch  difability.     As  in  /ineai  dcfcents, 

dtfleKns^.  if  the  father  he  attaint ^  pr  an  *  alien»  and  hath  i^ue  a  denhin  boni} 

ndUatk*   3  and  dies  in  the  lif©  of  die  grandfather,  and  the  grandfather  din 

^4.  c?tM  M^^'^  *^  ^°^  ^^^'  "o^  ^^1^^  b^^  *«  ^^"^  *^"  efchcat.    In  cdla^ 

s.  citCo.  //r/i/  defcents,  A.  and  B.  brothers>  A.  is  an  alien,  or  attaintedt 

}^tt.  8.  a*     ^QJ  }2as  i0Qe  C*  a  denizen  born.    B.  purchafes  hinds,  and  dies 

without  ifiue^^.C.  (hall  not  inherit ;  for  A.  (which  was  the  mediua 

s^iceftor,  or  medium  differens  of  this  defcent)  was  incapable  \  per 

Hale  Ch.  B»    i  VenU  415,  41^5  .in  cafe  of  CoUingwood  v.  Pace. 

2^.  A.  tenant  for  Ufiy  remainder  to  his  wife  for  lifsy  remainder  to 

the  I  ft,  2d,  &d.  Jons  in  tail^  remainder  to  the  right  heirs  of  A.— 

A-  commits  treafpn,  and  then  has  a  fon,  and  then  is  attainted* 

Held  that  whemer  the  fon  is  born  before  or  after  the  attadnder,^ 

*  tjie  coniingetft  remainder  to  him  was  not  difcharged  by  the  veftmg 

in  the  crown  during  the  life  of  A.  becaufe  of  the  wife's  eftate^ 

which  is  fiifScient  to  fupport  it.     2  Salk.  570.  pi.  i.  Pafch.  6  W. 

&  M.  in  B.  R.  Corbet  v.  Tichboum, 


(C)    Blood  Corrupted.    Reftored-    And  Reftitudon 
of  what  on  Reverfal  of  Attainders.    . 

fir.tJTfcent,  I-  TF  the  cldeji  fon  "Who  is  attainted  of  felony,  gets  a  pardon  in  the 

ri:  5i*,' .,_      y  life  of.  tie  father,  and  the  father  dies,  the  land  (hall  efchcat; 

for  the  -pEdrdon  cannot  avoid  the  corruption  of  the  blood ;  and  there- 

^  fore  it  is  ufed  at  this  day  to  have  reftitution  of  the  blood  by  aB  ofpar^ 

liafnent ;  for  the  king  may  reftore  the  land,  biit  not  male  the  heir 

to  inherit  unlei^  by  parliament.    Br.  Difcent,  pi.  44.  cites  8  E.  i. 

2*  He  who  is  a  clerk  corvoi^  in  the  life  of  bis  father,  and  after 
gets  a  pardon,  he  may  inherit  after  the  death  of  his  father*  Br. 
Difcent,  pi*  42.  cites  15  E.  2.  and  Fitzh.  Corohe,  382. 

3.  If  the  ijliie  in  tail  be  outlawed  of  felony  in  the  life  of  the  ao<» 
ccftor,  and  gets  a  charter  of  pardon  in  the  life  of  the  anc^hr,  he  may 
enter ;  tieverthelcfs  if  the  charter  had  been  after  the  death  of  tte 
anceitor,  then  it  fecms  that  the  kine  Ihall  have  the  profits  during 

.  his  life.  But  per  Afcue  and  Wycn.  if  the  pardon  be  in  the  fife 
of  the  anceftor,  or  at  any  time  after,  the  iiTue  in  tail  fhall  have 
the  land.  But  Thorp  ftrictly  charged  the  jury  to  find  if  the  par- 
don was  m  the  life  of  the  anccft'or  or  after  5  for  if  after,  then  the 
king  fhall  have  the  land  during  his  life^  as  it  feems.  Br.  Difcent, 
pi  23.  cjt^s  49  AfT.  61. 

4.  Land  tuas  affured  to  S.  bj  aSl  of  parliament,  viz^  a  manor, 
and  after ^a  tenant  who  held  of  it  in  chivalry  died,  and  after  5.  vtas 
attainted  of  treafon,  and  the  aSl  reverfed  by  parliament  in  all  points, 

'  favi*tg  Yhi  tttles  of  iiofe  luho  did  net  claith.  by  the  fiirfi  aiff,  H»hich  it 
now  reverfed  bjtkfrs  loft  aEt :  and  the  kingfeifed  the  manor  and  granted 
it  to  his  molherx  •  Qu^rCf  if  the  patentee  ftiall  have  the  faid  ward, 
and  by  a!l»the  juflices  in  eff€6t  ihc  fhall  have  it,  becaufe  the  firft 
^Bt  is  revered'  in  all  ^oint^  fiotwithftanding  it  be  only  a  chattel 

vellcJ, 


«•  •   -  ft 
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veftedf  and  that  all  the  mefne  occupiers  fiiall  be  chavgcd  of  die 
profits.  Quod  quaere ;  for  it  feems  to  be  no  law.  Bh  Pariia-* 
meaty  pL  39.  cites  3  H.  7.  15.       ' 

5*  In  trefpafs  a  man  was  attainted  of  treafon  by  aSl  of  parliament,  Br.  RelatJ* 
ftid  sfiir  be  nvfu  rejtored  iy  another  parliament^  and  the  attainder  °?» P''  ^ 
annuUed,  and  that  itjbould  le  void  as  if  no  aB  had  been^  and  fhould   i^ut  leaves  it 
\^  as  ample  and  available  to  him  as  if  no  a£t  of  attainder  had  a  quaere  if 
been  ;  and  he  who  ivas  refored  did  trefpafs  upon  the  land  mefne  be*  nc^^aa?^* 
tvjeen  the  attainder  and  the  refitution ;  and  the  patentee  nvho  had  which  are 
patent  of  the  land  after  the  •  attainder y  brought  trefpafs,  and  the  other  veftcd,  fhall 
pUadid  the  aB  rf  reflitution.     Per  Keblc,  the  adion  lies  well ;  fpr  Jf  p'»<i^d. 
where  judgment  is  revcrfed  by  error,  the  party  Ihall  not  puniih      ••  ^'^  •* 
inefhe  trefpafs,  or  have  the  mefne  profits,  unlefs  by  fpecial  judg- 
ment, and  fuch  words  are  not  here  in  the  z(X  of  reftitution ;  but 
Fineux  contra,  and  took  a  great  diverfty  itihere  the  repellance  affirms 
the  firfl  ajfurance,  and  Kvhere  it  difaffirms  it,  as  leafe  for  years, 
which  is  determined  after,  or  feomnents  upon  condition,  and  the 
entry  for  the  condition  broken,  &c.  thofe  affirm  the  pofleflion, 
rontra  of  reverfals  of  judgments  by  error,  or  by  parliament,  or 
entry  by  elder  title,  and  yet  it  feems  that  the  mefne  afts  executed 
Aall  not  be  reformed.     Per  Fifher,  if  trefpafs  is  done  a^ainft  the 
iehr,  and  afier  the  elder  brother  is  deraigned,  yet  trefpafs  lies  for 
the  firft  heir  ;  for  it  is  an  aftion  veiled ;  per  Vavifor,  thofe  words 
in  the  a&,  that  all  ihall-  be  void  and  as  if  no  attainder  had  been, 
fliall  be  intended  from  this  time  forth,  from  the  making  of  the  a£k 
of  reflitution,  and  fhall  not  have  relation  to  mefne  z&s  executed 
or  veiled  before ;  and  Davers  and  Hales  accorded.     Br.  Parlia- 
ment, pi.  41.  cites  4  H.  7.  10. 

6.  ^nd  if  a  villein  had  pttrchafed^  and  the  patentee  entered  before  Br.  ReU^« 
fhe  reflitHtionj  he  who  is  reftored  after  fhall  not  have  his  perquifitc  ^^*^\  ^ 
Irhich  is  veiled ;  per  Davers  &  Hales.     Ibid.  ^  S.  P.  by 

7.  &  of  Hvards  vefted^  and  of  prejtntments  of  clerhs  who  are  w-  Hawes,  that 
duBed,  and  fhall  not  extend  to  mefne  afts  vetted ;  and  5  were  J^^u^^J^ST 
with  the  adion,  and  6  againft  it,  and  fo  it  was  relinquifhed.    But  them. 
Brooke  fays  it  feems  to  him  that  the  beft  opinion  in  reafon  is  with 

tlie  plaintiff,  becaUfe  it  was  an  a£lion  vetted  in  him  before. 
Aid. 

8.  Lord  and  tenant ;  the  tenant  is  attainted  of  treafon  by  parliament^ 
and  after  the  king  by  parliament  re/lores  him  or  his  heir,  as  if  no 
eittaifider  had  been ;  there  ihtfeigniory  which  was  extindi  is  revived; 
^ttod  nota»    Brl  Extinguittiment,  pL  47.  cites  31  H.  8. 

9.  If  a  man  is  attainted  of  treafon,  the  king  may  reflore  the  heir 
to  the  land  by  his  patent  of  grant ;  but  he  cannot  make  the  heir  to  be 
heir  of  the  blood,  nor  to  be  reftored  to.it  without  parliament.  Note 
the  difference ;  for  it  is  in  prejudice  of  others.  Br.  Reftitution, 
pi.  37,  cites  3  E.  6. 

lo«  If  a  man  be  attainted  of  felony,  being  fei^ed  of  land^ 
and  after  get  a  pardon  and  pur  chafes  other  land,  the  heir  fliall  ijihcrit 
^e  lalt  land,  for  the  wife  mall  be  endowed.  Br.  Defcent,  pi.  54. 
cites  N.  B. 

II.  Note,  that  the  corruption  of  blood  cannot  be  purged  by  3J"ft-*40f 
gnmts  nor  pardon  of  the  king  nor  otherwife,  unlefs  by  ail  of  parliament :  *JJ]  ."**p^ 
'      J3  for       *   ' 


«7^  TBIooB  CbrrupteDV 

Ibr  the  king  cannot  make  an  heir  who  is  not  inheritable  by  At 

law  of  the  realm ;  quod  nota.     And  the  king  maj  make  an  alien 

denizen^  but  he  cannot  make  him  heir ;  for  he  may  not  prejudice 

another  who  is  heir^  nor  the  lord  in  his  efcheat;  and  fo  all 

reftitutions  to  the  name  of  heir  arc  by  parliament.     Br.  Difcent, 

pi.  57*  cites  Dr.  &  Stud.  Ub.  i. 

'rt  *^but1f       '^'  ^®'^*  "^y  Bromley  and  Portman,  if  a  man  be  attainted  of 

lie  had  ifl^e  trcafon  Or  fclonv^  and  tne  king  pardons  bitn,  and  i^ter  be  purdicfa 

born  before    lands  in  fec,  and  takes  a  wife  and  hath  ijfuey  and  dies,  the  iilbe  fluU 

^  *"d  Siat  '"'^^"^  5  f'^^  ^y  ^^  pardon  he  was  well  enough  reftored  to  his 

imieiii  living  blood ;  for  he  IS  by  it  enabled  to  purchafe>  and  need  not  to  diis 

at  his  death,  purpofe  have  reilitution ;  and  this  reqfon  firves  for  the  ^ffue  had 

*oqfliaU*not  ^5^^'  '*'  attainder  and  pardon.     Dal.  14.  pi.  3.  aimo  I  Mar.  cttcf 

Snheric;  but  Stanford,  fol.  J 96.  Trin.  9  H.  5.  9. 

if  fuch  prior 

born  fon  dies  in  the  lift;  of  the  father,  then  the  afttr-borp  fqn  ih^Il  inherit;  becaofe  he  was  BfOt  o^ 
being  while  his  father**  attainder  ftood  in  force,  bat  was  bom  after  the  pui^ng  of  eke  crime  and  poaiil- 
jnenc  by  the  pardpo.    Hale^a  Hift.  PL  C.  358.  cap.  %'j,  cites  Litt.  f.  74.7. 

£  276  J       13.  But  if  there  ^lye  grandfather^  father^  an4fon^  and  Ac  father^ 

is  attainted  of  treafon  or  felony,  and  dies,  in  this  cafe  the  fon 

fhall  not  demand  the  land  as  heir  to  the  grandfather,  notwitb-t 

Handing  that  the  father  had  his  pardon ;  for  the  bridge  it  broken^ 

and  as  the  father  himfelf  is, barred,  fq  is  the  fon;  per  Bromley 

and  Portman.     Anno  i  Mar.  quod  nota.     Dak  14.  pi.  3.  citei^ 

3tamford,  fol.  196.  Trin.  9  H.  5.  9^ 

S.C.  cited         i^^  The  elder  brother  had  fame  caufe  for  a  petition  of  right  for 

Au^^o^'    ^^^*     ^\  ^^f  younger  brother  had  ijfue,  and  nvas  attainted  tf  treafon 

490.  and      and  executed.     A.  died  without  ijfue.     The  queflion  was  whethef' 

fays  that  the  ^{^^  fon  of  B.  was  jarred  of  his  petition  of  right  by  the  faid  attain- 

tified  the""  ^^^  >  ^^^  ^^  fcems  he  is,  fo  long  as  the  attainder  remains  in  force. 

^ueen,  that     But  afterwards  the  fon  of  B.  £x  reflored  in  blood  by  parliament  as  heir 

"illirfnT    '^  f^'i^  fotbery  by  thefc  words,  (viz,)  that  he  qiid  his  heirs  jbaU  be 

conference      enabled  only  in  blood  as  fon  and  heirs  of  his  father^  oj^  fhaU  have  an\ 

tof  rrlieve       enjoy  all  fuch  lands  which  fhall  defend,  remain,  or  rfvextjraip  any 

the  fon.—     collateral  ancefior  of  his  faid  father,  as  if  the  attaind^- had  noi  been 

the  firft        hadyfav'ing  to  the  king  the  lands  in  his  hands ^^  or  (f  any  other y  by  reafon 

point,  cited    of  the  attainder.     It  feems  that  by  thefe  claufes,  the  intent  of  the. 

ofGr*a"lar  '^^"g  *"^  parliament  was  to  reftore  and  enable  him  to  have  his 

GravelV      petition  of  right  as  heir  to  his  uncle.    D.  274.  pi.  40.  Pafch^ 

cafe,  by  Hale    jo  Eliz.    Anon. 

Ch.    B. 

Vent.  416.  425.—$.  C.  cited  by  Berkley  J.    Cro.  C.  543.  pi.  8.  as  to  the  S.  P.«— S.  C.  cite^ 

3  Laft.  240.  cap.  106. 

Though  15.  If  a  man  be  attainted  of  treafon  or  felony,  though  he  be 

docs  not***"  ^^^^  ^^  wedlock,  he  can  be  heir  to  no  man,  nor  any  man  heir  to 
reftore  the  him  propter  deliflum ;  for  that  by  his  attainder  his  blood  is  cor- 
blood,  yet  as  rupted,  and  this  corruption  of  blood  is  fo  high,  as  it  cannot  ohfth 
afte^^lt'TM  '"^"(y  befalnxed  and  reflored  but  by  aB  of  parliament ;  for  though  the 
the  force  of  perfon  attainted  obtain  his  charter  of  pardon,  yet  that  doth  not 
awftitution.  make  any  to.be  heir,  whofe  blood  was  corrupted  at  the  time  of 
PL  c*  ^js!  ^^^  attainder,  eitlier  downward  or  upward.    Qo,  litt.  8.  a. 

"'•  '^"'  ,6.  Of 


x6m  Of  reftittttions  h  farBament^  fome  be  ift  Hood  ontf,  (that  1$,  ^^*<  ^^^ 
to  make  his  refort  as  heir  in  blood  to  the  party  attainted^  and  other  cap.iy.sf^ 
his  anceftors^  and  not  to  any  Sgnitj^  inheiritance  of  landsy  i^cj  and  ud  that « 
this  is  a  reftitution  fecundum  quid,  or  in  part ;  and  fome  be  general  f^jjjj* 
reftitutious,  to  bhod,  honours,  dignities,  inheritance,  and  all  that  was  ^^y  ^  ^^^ 
hjl  by  the  attainder  :  and  that  is  rcftitutio  in  integrum,  with  an  ad-  cialaodqu. 
ditioii  fometimes  that  it  (hall  be  lawful  for  the  party  reftored,  and  ^^  *  ^^ 
his  Jicirs,  to  enter,  &c.    Of  the  firft  you  may  read  in  Dier,  lo,  nUy?^. 
Eliz'.  to.  274.  in  Petition  ;  and  Rot.  Par.  23  £liz.  of  the  Earl  of  tucion  ia 
Arundel,  &c.    Of  the  2d  you  may  read  I  c  Ed.  3.  tit.  Petition,  2.  a***^J!.5**- 

3  H.  7.  to.  15.  a.  10  H.  7.  22,  23.  PL  Com.  to.  175.  Rot.  Par.  niiyandeK, 
13  H.  4.  Nu.  20.  &c.     Of  both  of  them  you  may  read  plentifully  teafiveijr.-.. 
in  our  books  and  parliament-rolls,  and  divers  of  them  with  addi-  j^^'^Jj** 
tion  of  entry.     Sec  i  H.  8.  Kelw.  154.  Sir  Will.  Odchal's  cafe;  wlmrtJ/^ 

4  H.  7.  7.  Lord  Ormond's  cafe;  Rot. Pari.  11  H.  4.  Nu.  42.  *«•  '««&« 
Rich.  dcHafting's  cafe;  and  Rot.  Pari.  14  Ed.  4.  Nu.  4.  Sir  ^"^^^^ 
John  Fortefcue's  cafe,  attainted  of  trcafon  in  i  E.  4.  &c.  3  Inft.  Aibo  Mo- 

040.  cap.  106.  nifterio^ 

^^        ^  ^  .     hkamwdtrg 

aod  grmKtti  the  famt  to  Robert  de  Marei  lad  hit  bein^  donee  ett  reidldttit  reffh  hirgJihns,  per  volim. 
tatem  Aiam,  vel  per  pacem.  And  albeit,  at  the  making  9/  this  grants  fFUHam  de  Albo  Monailetio^ 
fheimg  dead)  eomli  kavtf  in  refpcd  of  the  attainder  and  corruption  of  blood,  m  right  heir ;  jet  b^raufc 
1^  vat  to  ipake  leftttutiont  it  bad  a  unfk  beaign  interpretation.     3  Inft.  241.  cap.  106. 

In  re/llcutionft  the  party  is  favtaredt  and  n9t  the  king^  and  lu«  prerogative  has  no  exemption :  per 
Dyer  Ch.  J.     P).  C.  152.  a.  Trin.  4  Blia.  in  cafe  of  Wiliion  y.  Ld.  Beridey.  .3  jofl.  a4x#. 

cap.  106.  S.  F* 

17.  If  a  perfon  attainted  is  reftored  to  his  bloody  this  does  twt   [  277  3 
refiore  his  land:  for  the  attainder  has  2  eflfeftSy  viz.  to  corrupt 

the  blood,  and  to  give  a  forfeiture  of  all  his  eftate  both  real  and 
perfonal  to  the  king*    Jenk.  287.  pi.  21. 

18.  Upon  reverfal  of  attainders  there  is  no  reftitution  of  mo^ 
ney  pdid  to  the  king,  becaufe  the  barons  cannot  in  fuch  cafe  con* 
troul  the  treafury,  and  what  is  once  paid  into  the  treafur j  cannot 
begot  out  again;  per  Trcby  Ch.  J.  5  Mod.  49.  Trin.  7  W.  3. 
ill  cafe  of  the  King  v.  Hornby. — ^Per  Holt  Ch*  J.  ibid.  ^i.  S.  P. 

19.  Reftitution  of  blood,  in  its  true  nature  and  extent,  can  only 
be  by  aA  of  parliament.    Hale's  Hift.  PI.  C.  358. 

20  ji>  has  ijftte  £.  a  fon,  and  is  attaint' of  treafon,  and  die/,  B.  And  it  it 
purcbqfes  land  in  fee-fimple.  A  by  parliament  is  reftored  only  in  {*'**  ^"^  «t 
l^od,  and  enabled  as  well  to  be  heir  to  A.  as  to  all  other  colla- '  fuffiScilt  if 
teral  lineal  a:ncdlors,  provided  it  fhall  not  reftoreB.  to  any  of  the  the  aft  had 
lands  of  A.  forfeited  by  the  attainder.  B.  dies  without  ijiie.  It  «^'«'  •"* 
was  ruled  that  the  land  of  B.  Jball  defcend  to  the  Jijters  of  A.  as  aunts  ?„  bi^^'" 


on- 


and collateral  heirs  of  B,     ift,  Becaufe  the  corruption  of  blood  by  ly,  as  heir 
the  atuinder  is  removed  by  the  reftitution.     2dly,  Although  the  *J  ****  ^*\, 
words  of  the  adl  of  reftitution  be  to  reftore  B.  only  as  heir  to  A.  that'thcrebf 
&c.  yet  this  doth  not  only  remove  the  corruption  uf  blood,  and  he  and  lut 
reftore  him  and  his  lineal  heirs  in  blood,  but  alfo  his  collateral  JjJ|J"'  ** 
heirs,  and  removes  that  impediment  which  would  have  hindered  terai  asiiV 
the  defcent  to  them.    Hale's  Hift.  PI.  C.  258,  259.  cites  Co.  P.  neai^oughe 
C  cap.  1 06.  Courtney's  cafe.  Se"*d^. 

iceot  finn  A*  (for  there  was  the  ftop  and  comiptian}  and  from  all  other  the  aaceftort  of  the  faid  B. 

lineal 
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Him]  or  conatefsl ;  and*  ex  ■boflrfan^  de  other  daafc  it  atfed  fot  te  flme  nudftftidMi  tfwMf. 
3  Inft*  14s.  cap.  io6« 

For  more  of  Blood  Corrupted  in  general,  fee  ^KtzitiXCtfSp 

and  other  proper  titles. 


#** 


(A)    Bittnber0« 


It  ft  t  food  ^  *  T  ^  ^  ^^^  releafes  to  me  alloBions  which  I  have  againjl  him^  where 

idcafe  to  ^  the  intent  may  be  to  releafe  all  the  a£tioiis  which  he  had 

au,  and  the  againil  me,  yet  it  (hall  not  be  fo  taken  againil  the  ezpreis  lioit* 

mt  void/  '  tation  I  for  words  mate  plea.    Otherwife  of  a  fohemtlufh     Aig« 

Jenk.  198.  RolL  Rep.  367.  cites  i4£.  4. 2. 

jk*  »•  cites 

9  £•  4«  41.  14  £•  4«  2*  D.  56.  Kehr.  162.  174.  Hobt  174. 

2.  Condition  of  a  bond,  that  if  A.  pay  B.  26L  of  lawful  Engm 
R/b  money f  which  Jhall  he  in  the  year  of  our  Lord  1599,  (the  bonrf 
was  made  in  1593,)  in  and  upon  the  l^th  day  of  OEMer  next  enftfing 
the  date  hereof ^  that  then,  &;c. '  Adjudged  that  'the  payment  wa» 
to  be  ftiade  m  1599,  and  not  before.  Cro.  E.  4^0.  Mich.  37  & 
38  Eliz.  B.  R.  Sharplus  ▼.  Hankinfbn. 

bvtS.P.does  tD  fccure  the  payment  of  400 1.  and  fo  the  vendor  fold  to  Jnmf^;  • 
iK>cap|>ear.    but  relieved  in  equity.    Fin.  Rep.  ao6.  Pafch.  27  Car.  2.  tjtm 
C  2178  3   gclder  V.  Depeifter  &  Monday. 

4.  Interpretatio  fendaeft  ut  resvaleat.    Jenk«  198.  pi.  I2« 

for  more  of  Blunders  in  general,   fee  9^{ftak0  Of  QStttblTi 
jBonftnft,  fiDWtffatfonsf  (M)  (N),  and  oAer  proper  titles,  ^ 
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(A)  Boo&$  m^  2itt^rif, 


Wi 


.J  . 

t.  i  Am^  eaf^  tp.  CT'HE  author  $f  4my  hook  mt  yet  printid,  nnd, 
yj  J.  ^    his  qfigitSf  fiail  bave,thefoU  liberty  of  print-' 

tttgitjor  14  years^  to  commence  from  tie  day  cf  publi/bing  thereof  e 
md  if  any  .perform J  Huithin.the  faid  time,  Jbail prints  reprint,  or  import 
any  fuch  book  ^vitbout  the  confent  of  fuch  proprietor  in  writing,  Jigned 
in  the  prefence  cf  2  credible  witneffes,  or  fball  knowngly  puhlijh  it  mnth^ 
out  fmh  confent,  the  cffenderjballfoffat  the  bodks  and  Jfifets  t^  tie 
proprietor,  tvho  fball  forthwith  damqfk  and  make  them  tvafte  paper f 
and paU  forfeit  iJL  fir  every  fheet  found  in  his  ci^fiody,  either  printed 
or  printing,  one  moiety  to  the  crown,  the  other  to  him  who  will  fue  tit 
any  court  at  Weflminfter, 

2.  S.  2.  vWb  bookfeller,  printer,  or  other  perfon^  fball  he  liable  to  thefe 
forftitures  by  printing  or  reprinting  any  book  without  confent,  unlefs  the 
Me  to  the  copy  of  the  book  fball,  before  fuch  publication,  be  entered  in 
the  regi/ler^book  of  the  company  ef.ficstumers,  as  ufual,  at  the  ball  of 
the  faid  company  ;  and  unlefs  4he  confent  of  the  proprietor  be  entered^ 
paying  6d»  for  each  entry,  which  re^er-Jfook  may  at  all  feafonahle  times 
be  infpeBed  wthout  fee ;  and  the  clerk  of  the  company  of  flationers^ 
when  required,  fkall  givea  cert^/kate  ef  fuci  entry ;  for  which  certi^ 
ficate  he  fball  have  6d. 

3.  Bill  to  be  quieted  in  the  enjoyment  of  the  right  of  folc. 
printing  Dr.  Prideaux's  book,  called  Direflions  to  Church- 
wardens, and  for  a  perpetual  injunftion  againfl:  the  defendant  to* 
prevent  his  printing  and  publiftiing  the  fame.  The  plaintiffs  claim 
the  fole  right  of  printing,  by  grant  of  the  copy  from  the  author, 
per  ftat.  ^  Ann.  fol.  261.  The  defendant  claims  a  title  under  the 
eri^nal  printer  of  the  book,  to  whom  the  author  frft  delivered  the  copy 
to  be  printed,  rcr  Ld.  C.  Macclesfield,  the  bare  delivery  of  the 
copy  by  the  author  ta  be  printed,  doth  not  deveft  the  right  of  the 
copy  out  of  the  author ;  but  h  only  an  authority  to  the  printer  to 
print  that  edition,  and  the  author  may  afterwards  grant  the  right 
of  the  copy  to  another  perfon.  And  a  perpetual  injunftion  was 
granted  againft  the  defendant  not  to  print  and  publifh  the  faid 
Book.  MS.  Rep.  Mich,  o  Geo.  Cane.  Knaplock  &  Tonfon  v. 
Curk. 

4.  A  bill  was  brought  by  the  plaintifF  as  aflignee  of  the  copy 
•f  the  Dunciad  againft  the  defendants,  for  an  injunSlion  to  fay 
them  from  printing  and  felling  the  Dunciad,  and  to  be  quieted  in 
the  enjoyment  of  the  fole  printing  of  that  book  for  14  years,  ac- 
csordiog  to  ftat.  8  Ann.  cap.  19.  And  upon  filing  the  bill,  and 
^ipon  an  affidavit  that  the  plaint^  had  purchafed,  or  legally  acquired 
mcvfy  otthat  book^  an  injundtion  was  granted  niil  caufa*    It  was 

fbewed 
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fliewed  for  caufci  tliat  the  plaintiff  had  not  fet  fbrtii  a  good  title 
to  the  fole  printing  of  this  book,  either  in  the  bill  or  in  the  affi* 
davit  upon^'whichdie  injundion  was  granted  |  for  he  *onIy  fays 
that  he  has  purchafedor  legaily  acquired  the  copy,  but  dies  mtjaj 
of  the  author^  or  nvho  toas  the  mfthor  \  and  by  tne  ftatute,  the  au- 
thor, or  the  affignee  of  thesauthor,  are  only  intitled  to  the  fole 
right  of  printing  the  book,  and  no  other  peribn  \  and  it  .is  not 
fufficient  to  fay  he  purchafed  or  legaUv  acquired  the  copy,  with* 
.  out  faying  he  purchafed  it  of  the, author.  King  C*  allowed  the 
^\ife,  and  difTolved  the  injundidil.  Tmi«  2  Geol  t.  Gillirct  ?• 
Snaggs.  Afterwards  in  the  fame  tenn^  an  ixyun&ion  was  granted 
in  the  case  of  Gat,  author  of  the  Sequel  of  die  Benares  Openi» 
againft  publiihing  and  felling  thatbocll,  upon  a  bill  mtndQiupott 
ftat.  8  Ann.  cap.  19*  ** 

For  more  of  Books  and  Authors  in  general,  fee  ^tttO0(ltfiK 

(D^e<  2}  and  other  proper  titles* 


/ 


(A)   Bottomrp-»onD0» 


9*  Ca  Cited 
byDode 


i.    A  Ship  going  in  the  fijlnng'trade  to  Newfounilandf   (wfcick 
^^    voyage  muft  be  performed  in  8  months,)  the  plaintiff  gave 
jl^olicoo!  ^^^  defendant  ^oL  to  repay  60/.  upon  the  return  of  the  fbip  to  Dart- 
pi.  20.  by    mouthy  and  if  by  leakage  or  tempejl  fhe  fhould  not  return  i^  ^  flVN^i 


the  Dame  of  /^^^^  to  pay  the  principal  money  f  viz.  50/,  only  ^  and  if  Jhe  mn^mr  re* 
cafe,  where*  turned^  then  he  fhould  pay  nothing.  Ail  the  roort  mdi,  that  this  is 
one  west  to  no  ufury  within  the  ftatute ;  for  if  the  flup  had  ftaid  at  Me%« 
Newfound-  foundland  2  or  3  years,  he  was  to  pav  but  60I.  upon  the  return 
amithCT  leac  ^^  ^^  ^'Pj  ^"^  ^^  ^^  ncYcr  returned,  then  nothing  ^  fo  as  Hic 
him  100 1.  plaintiff  ran  a  hazard  of  having  lefs  than  the  ititereft  which  the 
to  vialiua*^'  law  allows,  and  poflibly  neither  principal  nor  inteieft.  Cro.  J» 
his/hip;       2o8.  pi- 3*  Triu.  6  Jac.  B,tl.  Sharpley  V* HurrelL 

and  if  he 

tetumed  with  the  (hip,  he  wai  to  have  fo  many  looo  of  fifli,  and  expicfied  at  iwliatrate^  wJkndk  tt- 
ccedrd  the  inteteft  allowed  by  tho  iUcuCe  j  aad  if  he  did  not  retuai,  (lieii  he  AmwM  lofe  hit  ^nnctpiii 
and  adjudged  no  ufury* 

• 

lev.  5;,  ^ 5.  2.  Debt  upon  bond  of  300I.  conditioned  that  iffuch  tf^J^ 
\  carVx^  /Jr//."^  to  Surat  in  the  Eaft-Iiidies,  afid  returned  fafe  to  London,  or 
B.  R.  Saycr  if  the  o^tmer  and  his  goods  returned  fafe^  &c.  then  the  defendant 
fi'  c '^*I!j    ff^oMpoy  to  the  plamttff  the  pritidpal  Jum  of  300/.  ^ndalfo  40/.  fi(^ 

II  ivcrp 
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^•MTf  iooA     put.  if  thi  Jbip  Jbt^uld  perifb  iy  any  unavrndabh  cafualty  ^  *  V^ 
wf  the  fta^  fire  or  enemies^  to  be  proTed  by  fufficicnt  evidence,  then  |,oii4"2i 
ttkc  plaintiff  was  to  have  nothings     The  queftion  was,  whether  this  toleriMt  by 
was.  an  uiurious  contra  A  ?  Adjudged  that  it  was  not,  and  that  it  ^^  ^^  ^'* 
was  a  good  bottomry  contrafb^  Bridgman  .Ch.  J»  ^Jiingmjhed  be^  ^d  allow/ 
tween  a  bargain  and  a  loan ;  for  where  the  bargain  is  plain,  and  able  for  the 
the  principal  is  in  hazard,  it  cannot  be  faid  within  the  (latute  of  ^^^  ^^ 
ufury ;  but  it  is  otherwife  of  a  loan,  where  it  is  intended  that  the  ^d  jndg.* 
principal  is  in  no  hazard;  and  adjudged  per  tot*  Cur.  for  the  mencfortbo 
plaintiff,  that  this  contrad  is  not  ufurious.    Sid*  27.  pi.  8.  Hill.  P*>iA^^» 
12  Car.  2«  C.  B«  Soome  v.  Gleen. 

3.  Debt  upon  bond,  conditioned  to  pay  fo  much  if  the  (hip  W. 
return  within  6  months  from  Oftend  to  London,  (which  was  more 
than  the  lawful  intereft  of  the  money,)  and  if  Hie  did  not  return, 
&c.  then  the  bond  to  be  void.  The  defendant  pleaded^  that  there  [  280  ] 
was  a  corrtM  agreement  between  him  and  the  plaintiff,  and  that  at 
the  time  ot  making  the  faid  bond,  it  was  corruptly  agreed  between 
jthem,  that  the  plamtiff  fiiould  have  no  more  than  lawful  intereft 
in  cafe  the  (hip  (hould  ever  return,  and  averred  that  the  bond  was 
.entered  into  by  covin,  to  evade  the  ftatute  of  ufury  and  the  pe« 
nalty  thexeof  $  upon  this  averment  the  plaintiff  took  iffue,  and  the 
defendant  demurred,  for  that  'the  plaintiff  did  not  traverfe  tlie 
cormpt  agreement,  and  that  the  avetment  is  but  the  refult  there^ 
€f.  Hak  Ch«  B.  held  clearly,  that  this  bond  is  not  within  the  fta- 
tute ;  for  it  is  the  common  way  of  infurance,  and  if  this  were 
void  by  the  ftatute  of  ufury,  trade  would  be  deftroyed  ;  and  that 
it  is  not  like  the  cafe  where  the  condition  of  tlie  bond  is  to  pay  fo 
much  money  if  fuch  perfon  be  then  living  \  for  there  is  a  cer- 
tainty of  that  at  the  time,  but  it  is  altogether  uncertain  whether 
the  fliip  ihall  ever  return  or  not.  But  he  agreed  that  the  aver- 
ment was  well  taken,  becaufe  it  difclofes  the  manner  of  the  agree- 
ment. And  though  the  corrupt  agreement  might  have  been  tra- 
verfed,  yet  the  averment  is  traverfable  too  \  and  the  demurrer  to 
the  replication  naught.  Hard.  418.  pi*  4*  Fafch.  17  Car.  2.  in 
the  Excheqner,  Joy  v.  Kent. 

4«  The  plaintiff  entered  into  a  penal  bond  of  bottomry  to  pay 
^<iSm.per  month  for  col.  The  firip  was  to  fail  from  Holland  to  the 
ipant/b  iflandsy  and  fo  to  return  for  England  \  iffhe  perifljedy  the 
plaintiff  lo/l  bis  50/.  She  went  accordingly  to  the  Spanifh  illands, 
took  m  Mooirs  at  Africk,  and  upon  that  occafion  went  to  Barba-^ 
does^  and  then  perified  at  fea.  The  plaintiff  being  fued  on  the 
bond  for  the  penalty,  fought  relief  in  chancery,  pretending  the 
deviation  was  on  necef&ty }  the  bill  was  difmiffed  faving  as  to  the 
penalty.     2  Chan.  Cafes,  130.  Mich.  34  Car.  2.  Anon. 

5*  The  plaintiff  was  bound  in  confideration  of  4001.  as  weQ^ 
perform  the  voyage  within  6  months^  as  at  the  6  months  end  to  pay  the 
400A  and  ^oL  premium^  in  cafe  the  veffel  arrived  fafe^  and  was  not 
left  in  the  vpyage.  It  fell  out  that  the  plaint  ff  never  ^vent  the 
voyage^  whereby  his  bond  became  forfeited,  and  he  now  pref  jrred 
his  MUto  be  relieved  ;  and  upon  a  former  hearing,  in  regard  the 
Iblp  lay  all  along  in  the  port  of  London^  and  fo  the  defendant  run 
no 


no  hzi^Bifi  of  lofing  his  principal,  the  liOrd  Keeper .  thoa^  (k4» 
decree,  that  the  defendant  fliould  lofe  the  premium  of  40].  2xd, 
be  contented  with  his  principal  and  ordinary  intercft ;  and  fioir 
upon  a  re-hearing,  he  confirmed -hie  former  decree.  Verm  263* 
pL  257.  Mich.  1684.  Deguilder  ir.  ^Depeifter. 

6.  The  plaintiff  lent  500A  updmtbe  bull  ^i  2,  fliip,  zifAJrfmlaMt 
covenanted  to  pay  j  if  the  Jhip  went  from  London  to  Bantam^  and  re^ 
turned  from  thence  dvreBly  to  London  nvitbin   I2  months j  jl'jo/.  jf 

Jivm  London  to  Bantam,  and  from  thence  to  China  or  Form^a,  am 
returned  to  London  within  24  months,  650/.  and  if  Ihe  returned  sat 
nmthin  24  months,  then  to  pay  5/.  per  month  abmse  650/.  till  3({ 
months  ;  and  if  ihe  return  not  within  36  monthsy  thin  to  pay  ^toL 
unlefs  it  can  be  proved  by  Wildy  (the  defendant)  that  the  fiip  ritunut 
not,  but  was  loft  within  36  months,  -  The  fliip  went  from  London  to 
Bantam,  and  from  thence  to  Surat,  and  other  parts,  and  Jo  retuvnti 
to  Bantam  ;  and  in  her  voyage  from  Bantam  to  London  was  lo/i  ^oitUti 
36  months,zxiA  the  plaintiff  hereupon  brought  debt  upon  theoblU 
gation;  and  this  was  the  fa£t  after  long  and  intricate  pleadiRg^ 
which  appeared  upon  a  demurrer.  The  court  inclined,  diat  if 
reafon.of  the  deviation,  the  party  was  well  intitled  to  his  OMMieVi 
&c.  but  advifare  vult ;  and  afterwards  Mich.  36  Car.  2.  B.  K« 
adjudged  accordingly.  Sidn.  152.  pi.  i.  Hill.  35  flc  36Car.-2» 
B.  R.  Weftem  v.  Wildy. 

7.  Cafe  on  ^  bill  of  lading,  on  condition  that  the  iefemianifUil 
^livh  fo  much  gold,  the  perils  of  the  fea  excepted^  Tm  defendant 
pleads  piracy,  to  which  the  plaintiff  demurs  \  per  Cur.  piracy  k 

[  281  ]    one  of  the  dangers  of  the  fea  *,  and  judgment  fb& the  defendant. 
Comb.  56,  57.  Trin.  3  Jac.  2.  B.  R.  Barton  v.  Widlifovd.- 

8.  A  part-owner  of  a  ihip  borrowed  money  of  the  plaindff  upoa 
a  bottomry-bond,  payable  on  the  return  of  the  (hip  from  the  voyage 
ihe  was  then  going  on  the  fervice  of  the  Eaft-IiMtia  company,  aodt 
the  Eaft-India  company  broke  up  the  Jhip  in  the  Indies  3  and  the 
cwfiers  brought  their  a£):ion  ngainft  the  company  and  reeovered  J^ 
-mages,  but  they  did  not  amount  to  a  full  fatisfaAion  \  and  die 
obligee  brought  his  bill  to  have  his  proportionable  fatitfaSion  out  of  the 
money  recovered ;  but  his  bill  was  difmiftd,  and  he  left  to  re- 
cover as  well  as  he  could  at  law ;  for  a  court  of  eqmty  ttrili  nevtr 
a/Jlft  a  bottomry^ond,  which  carries  an  unreafonable  intcfcft*  ^Abr« 
£qu.  Cafes,  372.  Mich.  1701.  Dandy  v.  Turner. 

9*  Bill  to  be  relieved  againft  a  bottomry-bond,  &c.  with  con- 
dition that  if  the  fhip  Sulannah,  bound  for  the  Eaft-Indies,  ihdl 
return  to  London  within  36  months,  or  if  tlie  (hip  does  not  re- 
turn within  36  months,  not  being  taken  or  loft  by  inevitable  acci- 
dent within  that  time,  then  the  money  to  be  paid,  &c.  The  fiip 
fvas  detained  in  port  Surat  in  India  by  embargo  by  the  Great  Mogulyjo 
that  the  Jhip  could  not  fail  from  Surat  till  after  the  36  months  wen 
ilapfed,  and  in  her  return  home  was  taken  'by  the  French  s  but  being 
after  the  36  months,  the  bond  was  forfeited;  but  there  bdng  no 
-fault  in  the  mafter,  and  the  voyage  delayed  by  inevitable  aocideaty 
(viz.)  by  embargo  by  the  Great  Mogul,  the  bill  prayed  to  be  re- 
lieved agaittft^  the  penalty  of  the  bond.    Per  liarooiirt  Ch.    I 

C?niKH 


tihriot  relieve  in  this  cafe  againft  the  exprefs  agreement  of  the 
parties ;  but  if  the  defendant  had  infured  this  money  upon  the 
ihip,  the  plaintiff  Oiall  have  the  benefit  of  the  infurance^  upon 
allowing  the  defendant  the  charges  of  the  infurance,  if  the  plain- 
tiff pays  the  money  within  3  months ;  bill  to  be  difmiffed  with- 
out coils.  MS.  Rep.  Pafch.  1 2  Ann.  in  Canc#  Ingledew  ta 
t*ofter. 

10.  Hallheadhad  infured  for  Hutchinfon  and  plaintids  his  a£> 
Cgnecs  on  the  fhip  Eyles,  with  the  company,  and  the  entry  in  the 
company's  book  of  the  contrail  was  in  ihort  items  called  a  labels 
which  ^asy  ifiz»  at  and  from  Fort  St*  George  to  Londofiy  lojl  or  not 
iofi.     And  the  policy  was  foon  after  made  out  and  taken  in  the  fol- 
lowing words  \  **  that  the  adventure  was  to  commence  from  thejhip's 
**  departing  from  Fort  St.  George  to  London,'*  *  And  the  cafe  waSj 
that  before  the  infurance  made  the  Jhip  was  Icjt  in  the  river  of  Bengal^ 
whither  the  fhip  had  been  fcnt  from  Fort  St.  George  to  refit.     Bill 
was  brought  by  plaintiffs  to  have  the  infurance  mon^y  paid,  being 
500 L  as  a  lofs,  &c.  and  founded  the  equity  that  the  policy  Was 
not  made  agreeable  to  the  label,  according  to  which  the  rifque  is 
to  commence  from  tlie  fhip's  coming  firft  to  Fort  St*  George,  and 
the  going  to  Bengal  to  refit  being  a  thing  of  neceflity  for  perform- 
ing the  voyage,  was  no  deviation^  and  the  lofs,  being  during  that; 
time,  was  within  the  intent  of  contraft  for  the  infuring.     Lord 
Chancellor  faid,  this  is  not  proper  to  determine  here,     ift,  Quef- 
tion  is  as  to  the  agreement.     2d,  As  to  the  breach ;  and  doubted 
as  to  the  agreement.     The  memorandum  is  not  a  printed  form  as 
io  the  matefial  points,  and  the  policy  muft  be  governed  by  that,  ♦ 
if  not  varied.     The  words  in  the  memorandum  or  label  (at  Fort  - 
St.  George)  included  the  ftay  of  the  (hip  there,  and  the  policy 
follows  the  words,  but  adds  this,  viz.  the  beginning  of  the  ad- 
venture to  be  from  the  fliip's  departing  from  Fort  St*  George  for 
Londpn,  which  excludes  the  rifque  whilfl  the  Ihip  flaid  there  i 
and  this  fcems  an  inconfiflencc  in  the  policy,  firft  to  defcribe  the 
voyage,  at  and  from,  &c.  and  then  to  exclude  the  rifque,  at,  &c. 
This  fecms  a  miftake  in  writing  the  policy,  and  is  to  be  re£liiied 
as  in  the  cafe  of  articles  and  a  Settlement ;  and  decreed  the  words  to 
ie  added  in  the  pblicy^  "for  the  adventure  to  commence  at  and  from  Fort   r  282  1* 
St.  George,"    MSi  Rep.  Dec,  6,  1739.    Motteux  v.  London  Af- 
Airance. 

• 

•  ■  • 

For  more  of  Bdttomry-Bolida  in  general;  fee  ^oUCf  t|Sf  Of  3[n* 

UiranC0,  and  other  proper  titles. 


Vol.  IV. 


[      282      ] 


r<a.36S. 


mtm^. 


(A)     Bridges.     [How  repaired.^ 

Cro.C.  365,  [i.  y^OMMON  bridges  of  right  ought  to  be  repaired  by  tie  in- 
The  Mfc  of  V-*  habitants  of  the  county y  if  it  he  not  known  'who  elfe  ought  U 

Ltngforth-  do  it.  Trin.  ID  Car.  in  an  information  againilthe  inhabitants  of 
Wi<ige,s.c.  Middlefex  for  Longford  bridge;  agreed  per  Curiam.    •  10  Ed. 

•S.C.cit-  3*  ^^-J 
cd  13  Rep.  33*  Pafch.  7  Jac.  By  the  common  law  the  whole  county,  that  is,  the  mb^tka^t 

9j  tht  county  or  Aiic^  wherein  the  bridge  is,  fliall  repair  the  fame  ;  for  of  common  right  the  wImIc 
county  m«ft  repair  it^  becaufe  it  is  for  the  common  good  and  eaic  of  the  whek  coontj.  %  Inft- 
701. 

[2.  If  a  man  ereSs  a  mill  for  his  Jingle  profit^  and  main  a  nev 

cut  for  the  water  to.  come  thereto,  and  makes  a  new  bridge  over  it^ 

and  the  JuhjeEls  ufedto  go  over  it^  as  over  a  common  bridge^  this  bridge 

ought  to  be  repaired  by  him  that  hath  the  mill»  and  not  by  & 

county,  becaufe  it  was  ere£led  for  his  own  benefit.     3  Ed.  2. 

B.  R.  adjudged  for  Bow-bridge  and  ChanneUbridge,  againft  Ac 

Prior  of  Stratford^  and  it  is  now  repaired  by  London^  who  hare 

the  mill.] 

?•  ^^J^^l^       3-  It  was  prefented  that  the  abbot  of  T.  ought  to  repair  the  bridge 

7Ja!"h\d'  of  T.  who  faid^  that  at  another  time  he  traverfed  fuch prefentment^ 

pi.  29.  cites  where  it  was  found  that  he  ought  to  make  but  2  arches  in  the  middle  i 

*•  ^*  and  per  Knivet,  it  is  no  bridge  without  the  refidue,  and  it  is  not 

.  prefented  who  made  the  rejly  therefore  the  defendant  Ihall  make  the 

yrhole  if  he  can  fay  no  more,  and  he  may  make  the  bridge  with* 

out  the  licence  of  thofe  who  have  land  adjoining.     Br.  Prefent* 

ments  in  Courts,  pi.  22.  cites  43  Aff.  37.  . 

4.  If  a  prior  and  his  predecejfory  iitne  out  of  mind,  have  made  a 

bridge  of  alms^  they  (hall  be  bound  to  repair  it  for  ever.     Br.  Nu- 

faiice,  pi.  5.  cites' 44  E.  3.31.  Per  Knivet  Ch.  J. 

Br.TVttfimce,       5-  He  who  has  land  adjoining  to  a  bridge,  is  not  bound  of  com* 

pi.  4«.  citei  mon  right  to  repair  it,  though  the  bridge  has  been  there  time  out 

^•^'  of  mind,  unlefs  he  has  done  fo  by  prescription,  and  thofe  whofe 

cftatc  he  has,  &c.     Mich.  8  H.  7.  5.  b.  pi.  2. 

6*  At  the  comfnon  law  fome  perfofiSy  fpiritual  or  temporal^  inar^ 
porateor  not  incorporate,  are  bound  to  repair  bridges  ratione  tenori 
fua,  ierrarumfve  tenenuntorum^  &c.  fome  ratione  pnefcriptioms  taM 
tum,  ratione  tenuray  by  reafon  that  they,  and  thofe  whofe  eftatt 
they  have  in  the  lands  or  tenements,  are  bound  in  refpe£t  thereof 
to  repair  the  fame  i  but  the  j  which  have  lan43  on  the  one  fide  of 


tKe  bndg^,  ot  oh  the  bther,  or  both,  are  riot  bound  of  common 
.tight  to  repair  the  fame.     2  Inft.  700* 

7.  But  as  to  ratione  pr^fcriptioms  tafittifpy  there  is  a  diverftty  be* 
tiueen  bodies  politic  or  torporatey  fpiritual  or  temporal^  and  natural 
P^rfonsi  for  bodies  politic  or  corporate,  fpiritual  or  temporal,  may 
be  bound  by  iifagc  and  prefcription  only,  bccaufe  they  are  local, 
and  hare  a  fucceffion  perpetual ;  but  a  hatutal  perfon  cannot  be 
boand  by  a£l  of  his  anceftor,  without  a  lien,  or  binding,  and  af-* 
fcts.    2  Inil.  700. 

8.  If  a  bridge  be  within  a  franchife^  thofe  of  the  franchifc  are 
to  repair  it.  If  the  bridge  be  part  within  dfranchifey  and  part  with^ 
in  the  guildabUy  fo  much  as  in  the  ftanchife  Ihall  be  repaired  by 
thofe  of  the  franchife,  and  fo  much  as  is  within  the  guildable  fhall 
be  repaired  by  thofe  of  the  guildable,  and  fo  it  is  if  it  be  in  % 
w«>ifw,  mutatis  mutandis,     2  Inft*  701. 

9.  If  a  man  makes  a  bridge  for  the  common  good  of  all  the  fubjeEls^ 
he  is  not  bound  to  repair  it ;  for  no  particular  man  is  bound  to  re- 
paration of  bridges  by  die  common  law,  but  ratione  tenurae,  of 
pnefcriptionis.     2  Inft.  701. 

10.  If  a  man  who  holds  100  acres  of  land,  ought  by  his  tenure  ^^  0>i7.%% 
ftereof  to  repair  fuch  bridge,  if  he  aliens  in  fee  20  acres  to  one,  cited' by' 
and  20  acres  to  another ^  and  one'of  them  only  be  difttained  to  make  Saundcrt  J». 
the  reparations  upon  a  prefentment  fqund,  he  fliall  have  a  fpecial 

writ  to  the  king's  officers,  that  they  do  not  diftrain  him,  but  jr- 
cording  to  the  rate  of  his  proportion  of  the  land  which  he  holds. 
F.N.B.235*(B.)      ' 

1 1*  The  king  fifsd  of  a  manor  j  repaired  a  bridge  as  lord  thereof, 
tod  then  granted  the  manor  to  H»  who  fold  feveral parts  of  the  land 
to  fiver al perfrnsy  and  afterwards  H.  was  indifted  for  not  repair- 
ing the  bridge,  and  thereupon  he  defired  to  have  contribution  of 
ihofe  who  had  puf chafed  from  him,  and  then  he  faid  he  woul4 
Repair  it*     But  it  was  anfwered,  that  the  court  might  force  the 
tepait  upon  him  alone,  or  upon  any  other  in  whofe  hands  any  of 
the  landd  appeared,  to  be  which  was  chargeable  to  the  repair  there- 
•  of,  and  they  are  to  feek  their  remedy  at  law  for  contribution  from 
the  reft,  and  this  court  is  not  to  let  the  bridge  lay  in  decay  till  the  dif 
f^t  between  them  about  contribution  is  determined*     Jo,  273.  8  Car- 
fa  Itinere  Windfor.     The  cafe  of  Loddon  bridge. 

12.  Where  a  lord  of  a  manor  was  chargeable  with  the  repair  of 
a  bridge  ratione  tenura^  the  ancient  freehold  and  copyhold  tenants  an 
M  HaMe  to  contributej  becaufe  nothing  is  part  of  the  manor  but 
thedemefnes  and  fervices,  and  not  the  lands  of  the  tenants  ;  and 
though  the  copyholders  were  infranchifed,  ye't  they  are  not  charge- 
Ale  j  foi-  the  infranchifement  only  alters  the  manner  of  their  te- 
nure ;  but  aU  who  have  any  part  of  the  demefne  lands  by  purchafe 
«tc  liable  j  and  if  cefty  que  truft  of  the  demefnes  in  poflcflion  or 
ttrerfion  be  named,  that  is  fufficient  in  a  court  of  equity,  with- 
W  making  the  tenants  of  the  land,  or  them  in  reverfiouj  par- 
ties. Hard.  131.pL  4*  Mich.  1658.  in  the  Exchequer,  Rich  r. 
Bttkcr, 

Y  a  13    Cerpcratiom 


2^83  $  IBriDdetf. 

13.  Corporations  arc  rateable  with  the  county  towards  tlic  rtpaidl 
of  public  bridges ;  per  Withens  and  Wright  Ch.  J.  Herbert  ab^- 
fentc,  and  Holloway  doubting.  Skin.  254.  pi.  2.  Mich.  2  Jac.  2* 
B.  R.  County  of  Worcefter  and  Town  of  Evelholm. 

14.  The  inhabitants  of  a  county  cannot  of  their  own  authority  ' 
change  a  bridge  or  highway  from  one  place  to  another ;  for  it  cannot 
be  without  ad  of  parliament.  6  Mod.  307.  Mich.  3  Ann.  B.  R. 

.  in  cafe  of  the  Queen  v.  the  County  of  Wilts. 

15.  14  Geo.  2.  cap.  33.    Thejttftices  of  peace  in  any  cotmtyy  cify^ 
Isfcm  at  their  general  fejftofu^  or  general  quarter  fefflom^  or  the  major 

[  284  ]    P^^i  may  purchafe  or  agree  with  any  perfonSy  or  bodies  politic^  for  any 

piece  of  land  joinings  qr  near  any  county  bridge  ^within  their  feverai 
limits^  for  inlarging^  or  more  convenient  re-building  the  fame^  which 

pieces  of  land  Jhall  note:cceed  one  acre  in  the  whole  for  any  fuch  bridge, 
afid  Jhall  be  paid  for  out  (f  the  money  raifed  by  virtue  of  an  aEl  made 

.12  Geo.  2.  cap.  29*  intitledy  an  oB  for  the  mere  eafy  ajfeffmgy  cd- 
leSlingy  and  levying  of  county  rates ;  the  trcafurers  being  authorized 
by  orders  under  the  hands  and  feals  of  jufices  at  their  gefieral  or  quar- 
ter fejftonsy  which  lands  fhall  be  conveyed  to  fuch  perfons  as  the  fidi 

j^ifti^'^^  f'^^^  appoint  in  trujly  for  inlarging  or  rebuilding  fuch 
bridges* 


(B)     Adionsj  Indidments,  and  Informations.    la 
,  what  Cafes  ;  and  Pleadings. 


^that  they  are  tenants  of  any  hind  by  reafon  of  which  they  ought  to  ao  i/, 
and  they  are  not  charged  by  their  perfons,  and  after  they  /aid  that 
they  did  not  do  it  but  once  of  almsy  abfque  hoc  that  they  ought  andujei 
to  do  it.  Sec.     Br.  Prefcriptlon^  pi.  49.  cites  27  Afl*.  8. 

2.  In.  cafe,  plaintiff  declared,  that  the  defendant  ought  to  re- 
pair a  bridge  over  fuch  a  water,  hy  which  bridge  the  plaintiffy  and 
thofe  whofe  eflate  he  has  in  a  manor,  by  reafon  of  the  manor,  had  ufd 
4opafs  with  carriage  neceffar^y  &c.  which  bridge  was  not  repaired, 
ice.  and  held  a  good  title  enough  for  the  plaintiff,  without  fafwg 
that  he  had  the  way  to  any  franktenementy  or  other  place  certain.  ThcL 
Dig.  106.  lib.  ic  cap.  14.  f.  14.  cites  Trin.   li  H.  4.  82* 
This  extends       3.  22  i/.  8.  cap.  S"/'^'  The  jujlices  of  peace  in  every  fbireyfroJh 
®"*y^/*??"J*  chifey  city  or  borough y  or  four  of  them y  (quor^  un^ )  are  impo^vertid 
jn  the  king's  their  general  feffions,  to  enqaire  of,  and  determine  all  annoyatices  ^ 
highways,      bridges  broken  in  the  highwaySy  and  to  make  fuch  procefs  and  poins 
itln^flicec*^  *3^^^  ^v^ry  prefentmcnt  before  them,  for  refcrmatton  of  the  fame,  ageing 
people  have,  fuch  as  OTigkt  to  be  charged  to  the  amending  thefaid  bribes,  as  theyfinH 

ormayhave,  y,V^/. 
pafTige,  and 

not  to  private  bridges  to  mills,  or  the  like;  and  therefore  the  inJi£lmcnt  u:on  this  ftatute  £aids  ^ 

pons  pcblicus  &  communis  fitus  iu  alu  rc^Ia  vk  luper  Huioeni  (cu  cuifum  a^uK,  ccc«    %  laft« 

701. 

Il 


In  erery  ftire  it  to  be  underflood,  reddendo  fingula  fingulis,  that  ii  to  fay,  ift.  In  crery  /hire  or 
county  where  there  be  4  or  more  juf>ice«  of  the  peace,  whereof  one  or  more  is  of  the  quorum;     ^dly, 
FnnchHe,  where  be  4  or  more  j  unices  of  the  peace,  and  one  or  more  of  the  quorum,     jdly,  Ciry*' 
where  there  be  4  or  more  juftices  of  the  peace,  and  one  or  more  of  the  quorum.     4tb)^9  Borough» 
where  there  be  4  or  more  jullices  of  the  peace,  and  one  or  more  of  the  quorum,  and  where  they  keep 
general  feflions  of  the  peace  for  fuch  fiaricniies,  cities,  or  borough*,  but  for  wrant  thereof,  thejaiticea 
of  peace  of  the  county  (hall  enquire ;  but  if  the  franchife,  city,  or  borough,  be  a  county  ot'  itielf,  and 
have  not  4  or  more  julticcs  cf  the  peace,  whereof  one  or  more  is  of  the  quorum,  no  otherjuliit.es  a£ 
^ce,  of  any  other  ihiie  or  county,  have  any  power  by  this  a&  to  errquirc  of,  hear  and  determine  the 
decay  of  bridges  there,  but  fuch  decay  mull  be  reformed  by  fuch  remedies  (before  fpeciAfd)  as  the  com* 
SMn  law  did  give  j  therefore  it  was  necrffary  to  be  known  what  the  common  law  w«is  b.'fw>re  the  mak- 
ing of  this  ftacute.     And  fuch  procel's  they  arc  to  make  upon  ever^  prefentmcnt  before  them,  for  re-  . 
formation  of  the  fame,  againft  fuch  as  own  to  be  charged  for  the  making  or  amending  fuch  bridges,  as. 
the  joftices  of  his  majeiiy's  bench  ufe  commonly  to  do,  or  it  fhall  fecm  by  their  dikietk>ns  to  be  no. 
ceflary  and  convenient  lor  the  fpeedy  amendment  of  fuch  bridges.     2  Inft.  701,  701. 

•[285] 

4.  S,  2  {5*  Q.   Where  it  cannot  he  hicnvn  what  hundred^  tonuriy  pa-  t  ^^  t»t- 

rijbj  or  per/on y  ought  to  repair  fuch  bridges ^  if  they  be  not  in  a  city  or  (a)*p1  "? 

town  corporate^  they  ^  fhall  be  repaired  by  the  f  inhabitants  of  the  fhire  and  the       > 

w  riding  where  fuch  bridges  be ;  and  if  part  of  fuch  bridge  happen  to  he  °°^<^*  ^^^9 

in  one  fbire^  and  the  other  part  in  another  fbircy  or  in  fome  cityy  or  ]^j  j  to  be 

tpwn  corporate^  that  then  the  refpeclive  finresy  citieSy  or  towns  corpo-  inhabitant! 

raiey  fhall  repair  fuch  part  of  fuch  bridges  as  lie  within  their  feveral  ^'"*^n  thia  . 

^'"^^'^  iT^^C^j, 

gravely  ad-  . 
vifed,  that  for  the  better  warrant  of  thefe  4  juftUes  of  peace,  inquiry  fhotild  be  made  by  the  great  iq. 
queft  for  the  body  of  the  county,  at  the  general  quarter  feflions,  who  ought  to  repair  it ;  and  if  that 
cannot  appear  upon  any  proof  made,  then  a  prefentmcnt  to  be  made,  that  the  bridge  is  in  decay ;  and' 
to  conclude,  et  ulterius  juratores  praedidti  praefentant,  quod  prorfus  nefcitur  quae  perfonae,  quae  terniPy 
£ve  tenementa,  aut  corpora  politica  eundem  pontem,  aut  aliquam  inde  parcellam  ex  jure,  aut  antiqula' 
coofuetodine  reparare  debent,  aut  confueverupt ;  and,  by  this  means,  the  4  or  more  juilicesof  peace, 
^ng  jodgd  of  record,  ihjll  be  infonned  of  record,  that  it  cannot  be  known  or  proved,  &c.  2  Inft* 
703. 

Astoperfons  who  of  ri^ht  ought  to  repair  bridges,  the  a£l  of  22  H.  S.  was  only  declaratory  of 
the  common  law;  per  Powell  J.  which  Holt  Ch.  J.  agreed,  and  faid,  that  the  eharg^  of  repairing 
bridges  was  incumbent  on  the  county  by  common  law,  unlefs  where  particular  perfons  were  charged 
with  it  by  tenor  or  pref^ription  ;  what  was  new  m  it,  was  the  appointing  the  method  of  doing  it,  thaC 
yhondrcd  might  be  charged  with  the  repair  of  a  bridge  by  prefcription.  2  Ld.  Rayrn^  Rep.  1251* 
Pafcbr  5  Aim.  in  cafe  of  thp  Queen  v.  the  Juftices  of  tiie  Peace  of  the  Liberty  of  %t.  Peter's  ii| 
IToxk* 

51  S.  4.    And  where  it  cannot  he  known  what  perfons y  lands y  £5*r.  The  firft 

might  to  repair  fuch  hridgeSy  the  juftices  of  peace  within  the  fhires  or  ?^'"*^  *^* 

ridingSy  &c.  and  the  juftices  of  peace  within  every  city  or  town  cor-  to  do  when 

for  ate  y  or  4  of  the  juflices  at  the  leafly  whereof  one  to  be  of  the  quorum  y  they  arc  af- 

fball  call  before  them  the  conflahles  of  every  towny  i^c.  being  within  [^"^^n'^l" 

the  fhire  y  Istc*  wherein  fuch  bridges  y  or  any  parcel  thereof  fhall  hap-  conftablcs, 

pen  to  hcy  or  elfe  two  of  the  mofi  hone/i  inhabitants  within  every  fuch  *«•  if  they 
towny  isfc.  by  the  difcretion  of  the  faid  juflices  of  peace y  or  /\of  them^  ?rscom"' 

(A  the  leafly  whereof  one  to  be  of  the  quorum  ;  monly  they 

arc)  at  the 
ftnend  feifions  of  peape,  or  elfe  to  make  warrants  to  call  them  before  them,  at  a  certain  day  and  place, 
«m1  in  thofe  warrants  to  iignify  that  it  is  for  a  uxation  of  inhabitants  of  the  whole  county,  for  a  re* 
Fvation  of  fuch  a  bridge.     2  Inft.  703.  Marg. 

6.  And  the  faid  juflices  of  peace  y  or  /^  of  ihemy  whereof  one  to  he'  So  asnei- 
/  the  quorumy  with  the  affent  of  the  faid  conflahles  or  inhabitants,  tj^.^,' with5' 
/ball  have  p<nver  to  tax  every  inhabitant  within  the  limits  of  their  com'*  out  fuch  af- 
Piij^ms,  for  the  repairing  of  fuch  bridges.  ^•'"f » »<>»■ 

^  *  o  ^  ^  o  ^jjg  confta- 

or  inbabitants  witliout  the  juftices,  can  make  any  taxation  by  this  iCt.    2  Inft.  704. 

Vj  »r 


By  tliefe  wonlft  (fery  Inhabitant)  all  prWHeges  of  exemptions  or  difcharget  wbatformer 
tributionsi'cr  the  rcp^ratton  of  (leca\ed  bridges,  (if  any  were,)  are  taken  away,  aJihough  the  exempnoiT 
weie  by  %ii  of  parliament  j  and  eveiy  one  may  be  taxed  by  hlmfelf,  and  each  one  bear  his  b«nrTfac3| 
and  the  taxation  cannot  bis  fct  upon  the  hundred,  parifli,  town,  &c.  for  then  one,  or  a  few,  mi^t  be 

diftiatn^d  tor  the  whole.     2  Intt.  704.. S«  P*  refolved,  s  Ld.  Raym.  Rep.  1250.  Pafcb.    5  Ann* 

in  caie  of  the  Queen  v*  the  Juftices  of  Peace  of  the  Liberty  of  St.  i-'eter's  in  York. 

Hereby  4  7,  jifij  the  fame  juftices  Jball  have  power  to  appoint  2  eotteSiors  cf 

Kb"  W"*v*d*  *^^n  f>^^dredyfor  colU^ioti  of  all  fuch  fums  of  money  hy  them  fet  ahi 
ift,(Ash4th  taxedy  and  to  difrain  for  non-payment ^  isfc,  and  fball  alfo  apptnnt  t 
been  fad)  furveyorf^  ivhich  fball  fee  fuch  decayed  bridges  repaired  from  time  to 
taxation  time^  and  the  jufiices  Jhall  have  ponver  to  make  procefs  againfl  tki  faid 
IP  u  ft  .be  fe-  colleBors  and  furveyors^  their  executors  and  adminijlrators,  by  attach^ 
▼e.al.  ad!y,  pients  under  their  feals^  returnable  at  the  general  fejjions  :  and  if  they 
medy  /or '^  appear y  then  to  compel  them  to  account ;  or  if  they  refufcy  to  comnuS  tbem 
levying  is  by  to  ward  till  the  account  be  truly  made. 

diftrefs  in 

his  )and«,  goods,  and  chattels  'many  place  within  that  bandied,  and  to  fell  fuch  difh^s;  and  this  the 
coiledors  of  that  hundred  may  do  by  force  of  this  z&,  3dly,  That  if  upjn  demand  the  fuai  be  not 
paid,  albeit  the  inhabitant  do  not  exprefsly  refufe,  it  is  a  refufal  in  law<  4thly,  Albeit  2  coUe^ors  be 
appointed,  yet  one  of  them  by  the  command  and  confentof  the  other  may  diftrain  and  idJ  j  for  thit  a 
the  diihefs  and  fate  of  them.     2  InfU  704,  705* 

f  286  ] 

And  by  g.  S.  8.  The  ju/iices  of  peace  fhall  have  power  to  allow  fuch  rea^ 

1.  cap.  1%!  finedfle  charges  to  the  furveyors  and  colleBors  as  fball  be  thought  con^ 
/.  6.  the       venient, 

fuartrr- 

J^ims  fiall  have  fewer  to  atlcvo  per  font  cancemed  in  the  execution  of  this  afl,  3  d»  in  the  ^oviv/. 

9.  If  a  bridge  be  a  private  bridge^  as  to  a  mill  which  A,  wa» 
bound  to  maintain,  over  which  B#  had  a  pafTage,  &c.  if  the  bridge 
was  in  decay,  B,  might  have  his  writ  de  ponte  reparando  j  but  if 
the  bridge  was  for  the  public^  &c.  the  remedy  was  by  prefentment 
fit  the  fuii  of  the  hingy  for  avoiding  multiplicity  of  fuits«  2  Inft 
yoi.  ^ 

10.  This  prefentment  might  be  at  the  common  law  before  the  jut 
tices  of  B.  R.  or  before  juftices  in  eyre,  or  commiffioners  of 
oyer  and  terminer,  or  before  the  iheriflF  by  commiffion,  or  writ  in 
nature  of  a  commiflion  \  but  as  to  the  fberiffy  his  power  to  take  in^ 
di^ments  by  force  of  any  fuch  commiflion,  or  writ  in  the  nature 
of  a  commiffion,  //  t^ken  away  by  the  flatute  28  .£.  3.  cef^  9.  bat  it 
jnay  be  prefented  in  the  turn  or  leet.     2  Inft,  701. 

11.  If  /  have  a  paffage  over  a  bridge,  and  another  ought  to  rC" 
pair  the  bridge,  and  he  fufFers  the  fame  to  fall  to  decay,  I  ftafl 
Jiave  a  writ  againft  him.     F.  N.  B.  127,  (D). 

12.  If  any  bridge,  wall,  or  fewer  be  broken,  unto  the  aniwf-' 
ance  of  the  counti:y>  upon  a  furmife  made  by  any  pcrfon  thereof 
in  chancery y  that  certain  perfons  ought  to  repair  the  fame^  he  ftall 
have  a  writ  unto  the  fheriff  to  diftrain  fuch  perfous  to  repair  the 
fame  ;  but  it  appears  by  the  Regifter,  that  the  king  (hall  fend  hi* 
commiffion  to  the  iheriff  to  inquire  who  ought  to  make  fuch  bridgct 
and  that  he  diftrain  them  to  n^ake  the  fame,  and  repair  it;  ^^ 
by  the  ftatute  of  28  E.  3.  cap.  9.  a  commiffion  (hall  not  be  v^ 
unto  the  flierifF  to  take  an  indi£lment,  and  the  king  may  fend 

Vnto  tlic  iheriff  to  diftrain  thofc  perfoqs  who  ought  tQ  make  or 

♦  ^  repair 


fcpaiT  fuch  a  way,  orcaufeway,  or  pavement,  and  upon  It  an  alias 
&pIuTies  if  it  be. not  done>  and  an  attachment  upon  the  fame; 
and  if  the  bridge  or  way  he  in  the  confines  of  the  county y  he  fhall  have 
feveral  writs  unto  every  Jheriff  to  dijlrain  them  in  their  bailiwicks, 
that  they  with  the  men  in  other  counties  ihail  make  and  repair  the 
bridges  and  ways,  &c.  F.  N.  B.  127.  (E). 
.  13.  Indifiment  was  debent  ^  folent  reparare  pontem,  &c.  It 
was  moved  that  the  indiftment  was  infuiEcient,  becaufe  it  is  nM 
edledged  in  the  indiftment  that  the  bridge  was  over  a  water ^  and  no 
[fo  not]  needful  that  it  be  amended ;  adiy,  it  did  not  appear  in 
the  indiflment  that  at  the  time  of  the  indiftment  the  faid  bridge 
was  ruinous  and  decayed ;  3dly,  the  indiftment  is,  that  B.  and 
N.  debent  &  folent  reparare  pontem,  and  it  is  notjhewed  that 
their  charge  of  repairing  of  the  fame  is  ratione  tenuray  cites  21  E.  4. 
38.  where  it  is  faid  that  a  prefcription  cannot  be  that  a  common 
perfon  ought  to  repair  a  bridge,  unlefs  it  be  faid  to  be  by  reafon 
of  his  tenure ;  but  it  is  otherwife  in  cafe  of  a  corporation ;  and 
for  thefc  errors  the  indiftment  was  quaihed  by  judgment  of  the 
court.  Godb.  346,  347.  pi.  441.  Trin.  21  Jac.  B.  R.  Bridges 
?.  Nichols. 

14.  Indidment  for  not  repairing  a  bridge  did  not  fet  forth  in 
what  county  the  bridge  lies,  Und  for  that  exception  it  was  quaihed* 
Sty.  108.  Trin.  24  Car.  B.  R,  The  King  v.  Sir  Henry  Spiller. 

15.  Another  indidlment  was  for  not  repairing  of  May's  bridge, 
and  it  doth  not  fhew  that  the  bridge  is  in  the  highway  j  but  to  this 
Roll  Ch.  J.  faid,  that  the  indi£lment  doth  fay  it  is  a  common  bridge^ 
and  that  is  enough,  and  it  is  needlefs  to  fay  it  is  in  the  highway* 
Stjr.  io8.  TriYi.  24  Car.  B.  R.  The  King  v.  Sir  Henry 
Spiller. 

16.  Another  exception  was  taken,  that  it  did  not  Jhew  whether 
the  bridge  was  a  cart'hridgCy  or  a  horfe-Jf ridge y  or  a  foot-bridge,  or 
what  other  paffage  was  over  it ;  and  for  that  exception  that  in- 
diftment  ^as  quaflied.  Sty.  108.  Trin.  24  Car.  B,  R.  The  Kine    r    o    , 
T.  Sir  Henry  Spillen  ^    M^7  J 

17.  To  a  3d  indiftment  for  not  repairing  the  fame  bridge,  this 
exception  was  taken,  viz.  It  fays  that  Sir  H.  S.  was  bound  to 
repair  the  bridge  ratione  manerii,  which  cannot  be  good ;  but  it 
(hould  be  ratione  tenura  manerii.  Roll  Ch.  J.  faid  it  ought  to  ihew 
that  he  is  owner  of  the  manor,  and  although  it  do  exprefs  that  he 
is  bound  to  repair  ratione  manerii  fui,  that  is  but  implication  that 
he  is  to  repair,  and  makes  it  not  appear  that  he  is  poifefled  of  the 
manor,  and  upon  this  exception  was  this  indi£^ment  quafhed. 
Sty,  108,  109.  Trin.  24  Car.  B*  R.  The  King  v.  Sir  Henry 
Spiller. 

1 8.  To  a'4th  indidment  for  not  repairing  the  fame  bridge,  tAis 
exception  was  taken,  that  there  is  no  addition  of  the  counts  -where 
Sir  H.  S.  dwelt,  as  the  ftatute  dire£ls,  and  for  this  it  was  alfo 

3uaflied»    Sty.   108,   109.  Trin.  24  Car.    B*  R.    The  King  y. 
pillcr. 

19.  By  22  Car.  2.  cap.  12.  f  4.  All  defeElspf  repairs  ef  bridges,  SeeJnfrt  j 
\Sc.Jball  hefrefented  in  the  county,  and  nofMhprefentmcnt  er  indiB-  ^^  * 

X  4  ment  f.6. 
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fnent  Jhall  ie  remsvei  by  certiorari  or  othernoife  out  (f'the  i»iinty^ 
till  fuch  prefentment  or  'iinUBment  be  traverfedy  and  judgment  give^ 
thereupon. 
Tlie reporter  ^Q.  Information  againft  the  inhabitants  of  the  county  of  N, 
that  th^dcl  ^^^^  "^^  repairing  a  bridge,  which,  time  out  of  mind,  they  have 
fendants  did  and  ought  to  repair.  Two  of  tf)e  inhabitants ^  in  the  name  of  them^ 
not  plead  not  Jgl^gj  and  of  the  reftj  plead  that  L.  and  other  perfonsy  owners  of  lands 
ti?at  another  ^^^^^^  bridgelands,  ought  to  repair  ratione  tenura^and  traver/e  that  thf 
ought  to  re.  inhabitants  had  and  ougkty  Sec.  The  attorney-general  replied  that 
'^'rf  r^h'*'  ^^^  inhabitants  ought,  and  traverfed  that  L.,  &c.  ought-  Thp 
thcmfeJvM  defendants  rejoined  that  L.,  &c»  ought ;  upon  which  they  were 
ought,  as  at  iflue ;  and  ex  aifenfu  partium,  it  was  tried  at  bar  by  a  Middkr 
hfdd*  ^h'  ^'  ^^*  i^^  ^y  confent,  and  the  defendants  were  found  guilty, 
ought  in  this  ^  Lev.  112.  Trin.  26  Car,  2.  B.  R,  The  King  v,  the  Inhabiunts 
«afe  of  a     of  Nottingham. 

bridge  to  do, 

fo  that  if  they  ought  not  to  do  it,  it  might  appear  to  the  court  who  t\it  ought.  2dty,  Note  a  traverfe 
^pon  a  traverfe,  and  the  iflue  joined  upon  the  laft  traverfe  who  ought  to  repair  it ;  and  yet  the  defien. 
oants  were  found  guilty  upon  this  incite,  joining  it  10  the  firft  traverfe  that  they  ought  not  to  repair,  and 
all  this  by  diredion  of  Hale  Ch.  J.  the  reft  of  the  juftlcea  confenting. '  Ibid.— ^3  Keb.  370.  pi.  59. 
$•  C   fays  that  Tcdi^  was  for  the  Ring  againft  L. 


21.*  If  a  bridge  be  o.ut  of  repair,  the  /iifirces  cannot  fet  rates 
upon  the  perfons  that  are  to  repair  it ;  but  they  mud  confent  to 
it  themfelves-  2  Mod.  8.  HilL  26  &  27  Car.  2.  C.  B.  obiter, 
in  cafe  of  Curtis  v.  Davenant. 

22.  A.  and  others  were  indi£^ed  for  not  repairing  of  a  bridge^ 
which  it  was  alleged  they  were  bound  to  repair,  ratiope  tenure  of 
'^fuch  lands.  A.  pleaded,  that  he  was  not  bound  to  repair,  ratione 
tenur/gy  and  found  that  he  was.  In  arceft  of  judgment  it  was  faid^ 
that  the  verdift  was  not  purfuant  to  the  indiftment ;  for  thereia 
it  is  alleged,  that  A.  arid  others  were  bound  to  repair  ratione  tenura^ 
and  the  verdid  is,  that  A.  ratione  ttnura^  isfc,  reparare  debet  par 
rietem  pradiff  modo  isf  forma ^  pr9ut  per  indiBamentum  pnediE?  Jtippo^ 
nitur ;  fed  non  allocatur;  for  each  of  them  may  be  bound  to 
repair  for  their  refpeftive  lands,  and  they  muft  get  contribution 
by  the  writ  de  onerand*  pro  rata  portione.  2dly,  It  was  faid,  that 
it  is  ratione  tenuray  and  not  faid  fua,  and  this  was  faid  to  be 
naught,  and  Noy,  93.  was  cited  ;  fed  non  allocatur;  for  the  pre* 
cedents  are  generally  fo.  Vent.  331.  Trin.  30  Car.  2.  B,  R, 
•The  King  v.  Sir  Tho.  Fanfliaw. 
'  23.  Information  againft  the  inhabitants  of  EflTex  for.  not  repair^ 
ing  a  ftone  bridge^  called  D.  bridge^  in  the  feveral  parifhes  <f  i/, 
and  D.  The  defendants  pleads  that  they  ought  not  to  be  charged, 
£  ^^^  ]  ^C  for  that  by  an  inquifition  taken  at  Chelm^ordy  Auguft  the  3d, 
26  Car.  2.  before  Sir  M.  H.  and  T.  and  othersy  jujlices  of  oyer  ani 
teiniinery  it  was  prefentedy  that  a  certain  bridge y  commonly  called  D* 
bridgty  lyingy  Isfc,  in  parochia  de  2).,  isfc,  was  then  in  decay y  and  that 
Sir  T.  F.  ought  to  repair  it  ratione  tenura ;  who  pleaded,  that  he 
ought  not  to  repair  the  faid  bridge  ratione  tenurse,  but  that  the 
inhabitants  of  D,  ought  to  repair  it ;  upon  which  a  trial  was  had, 
and  the  yxx"^' found  that  Sir  T.  ought  to  repair  ;/,  and  judgment  againji 
him  i  and  the  defendants  aver  the  bridge  to  be  the  JapiCy  and  that 

th{ 


^judgment  wasjltll  in  force ;  and  upon  demurrer  it  was  obje£led| 
that  the  bridge  laid  in  the  information  was  in  two  parifhes,  (viz.) 
In  H.  and  D.  but  the  bridge  in  the  defendant's  plea  was  only  in 
D.  fo  it  could  not  be  the  fame  bridge ;  for  Sir  T.  F.  may  be 
obliged  to  repair  fo  much  of  the  bridge  as  was  in  D.  and  the 
county  the  otner  part,  which  lies  in  H.  and  judgment  was  given 
for  the  king.  Raym.  384.  Trin,  32  Car,  a,  B,  R,  The  King  r. 
Inhabitants  of  EiTex* 

24.  In  an  indictment  (for  not  repairing  a  bridge)  againfl  the 
county,  one  of  the  county  may  be  a  nvitnejs,  Arg.  and  per  DoU 
ben  J.  it  was  fo  in  the  cafe  of  Peterborougn  Bridge,  Vent.  351, 
Mich.  32  Car.  2.  B.  R. 

25-  5  iff  6  W.  isf  M.  cap.  II.  /  6.  If  any  indictment  is 
^gaitift  any  perfonfor  not  repairing  bridges^  ^c,  and  the  title  to  repair 
fhe  fafne  may  come  in  qiuftion^  upon  fuch  fuggejliony  and  affidavit 
made  thereof^  a  certiorari  tnay  be  granted  to  remove  the  fame  into 
£.  R,  provided  that  the  parties  profecuting  fuch  certiorari  fball  find 
2  manttcaptors  tQ  be  bound  in  a  recognizance^  with  condition  to  try  it 
at  the  ttext  cfjifes^  iffc* 

26.  Indi(Clment  againft  defendant  for  not  repairing  of  a  cer-  H«  was  I014 
tain  bridge,  &c.  which  he  was  bound  to  repair,  eo  quod  he  was  ^^/^w*"^ 
dominus  manerii  de  la  More.  Holt  Ch.  J.  faid,  that  a  man  is  not  1,)  Hertford. 
}>ound  to  repair  a  bridge  becaufe  he  has  a  manor,  or  is  lord  of  a  dire,  which 
manor ;  but  it  muft  be  faid,  that  this  is  fome  charge  upon  the  ?^?*l'  ^u* 

\  If        1  •  1    T_  1  i_  held  by  the 

inanor  that  can  oblige  the  man  to  repair,  and  that  only  can  be  one  ferviceof 
of  the  two  ways;    ift.  That  he  held  the  manor  by  the  fcrvice  repairing  a 
pf   repairing  the  bridge,    &c,    that  is,  ratione  tenura^   aiid  this  ^"^''^  ^^ 
being  a  charge  upon  the  pofleilion,   is   like  any   other    fervice  though  all 
for   which  the   tenant   in  poiTeflion  is  chargeable.      Every  te-  the  demcf. 
nant  in  poffeflion,  be  he  but  tenant  for  years,  or  at  will,  is  bound  ^^^J^  ^^*, 
to  repair,   and  immediately,    upon  default  of  repair,  he  is  in-  cept  the 
{livable.      2dly,    The  other  way   of   charge  is   b^  prefcription^  copyholdi, 
and  then  it  muft  be  the  tertcnant,    and  all  thofe,  whofe  cftatc  J^/lt^^wM*^ 
he  has,  did  ufc,  and  were  bound  to  repair,  and  here  you  neither  held  per  Cur. 
(hew  tenure  or  prefcription ;  but  as  to  charge  to  repair  a  bridge,  ^**.**  ^  '**« 
it  will  be  well  to  fay,  that  omnes  occupatorcs,  &c.     But  where  one  "hargMbic'* 
goes  to  charge  the  eftate  of  another  with  any  thing  for  his- own  in  proporti- 
benefit,  he  mufi  either  fay  ^  that  he  and  all  thofe  whofe  efiaie^  &c.  or  ®"» "t^  ^^^ 
^t  leaft  otnnes  terr'  tenentcs ;  and  here  judgment  was  ftaid ;  per  2h^e™ny 
.Cur.  7  Mod,  54.  Mich,  i  Ann.  B.  R.  The  Queen  v,  Bucknell.      of  them  with 

^e  whole, 
mnd  let  him  have  contrihution  againft  the  others  ;  and  though  the  lord  had  nothing  but  the  copyhold, 
>yet  forafmuch  as  the  freehold  thereof  was  in  him,  he  was  chargeable,  and  the  court  *  would  dired  the 
information  to  be  againft  all  the  partiea  liable,  but  let  him  that  is  charged  have  his  remedy  againft  the 

reft;  per  Cur.     7  Mod.  98.  Mich,  i  Ann.  B.  R.  The  Queen  v.  Bucknal. 1  Ld.  Raym*  792. 

7rin.  I  Ann.  S.  C.  fays,  this  cauA:  was  tried  at  Hertford  fummer  a/TileSf  i  Ann.  before  Holt  Ch.  J* 
nrho  then  held,  that  t  prefcription  that  the  lords  of  the  manor  ought  to  repair  the  bridge,  without  fay- 
ing ratioiie  tenurx,  or  ratione  terrae,  was  good,  becaufe  (by  him)  the  manor  might  have  been  granted 
to  be  held  by  the  fervice  of  repairing  this  bridge  before  the  Itatute  of  quia  emptores  terrarum )  or  the 
king  may  make  fuch  grant  at  this  day,  he  not  being  bound  by  the  faid  ftatute ;  and  in  pleading  one 
|My  fay  that  he  is  obliged  as  lord  of  the  manor  \  but  indeed,  it  is  by  reafon  of  the  demefnes  of  the  manor, 
and  therefore  if  part  of  the  demefnes  are  granted  to  J.  S.  he  wilt  be  obliged  to  contribute  to  the  repairs* 
but  the  information  or  inditSment'may  be  againfl  any  of  them,  and  though  it  appears  upon  the  evidence 
that  another  is  obliged  aifo,  yet  the  defendant  muft  be  convidted ;  and  fo  he  was,  though  he  proved 
ppon  tlie  evidence  that  others  were  obliged  to  repair  as  well  as  himfclf.  Ibid.  804.  Mich.   I  Ann. 

^.  C«  mi  Hole  Ch.  J*  mutata  opioione  faid,  diat  though  the  dcfendaac  was  lord  of  the  nunor,  yet 

that 
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that  was  no  reafon  that  be  Aonld  repair  the  bridge,  but  that  fome  partiailar  cbatje  oagbt  to  be  fteira» 
'as  ratione  tenurae,  or  by  prefcnpeJon.     And  that  in  fuch  cafe,  where  a  man  is  oUiged  to  ^epiir  a 
bridge,  his  tenant  for  years,  being  *  in  poHeffion,  will  be  obliged  to  do  it,  and  if  he  fails  be  wIU 
be  iodi^able  for  it,  and  all  the  other  judges  being  of  the  fame  opinion,  the  judgment  was  mrrefted. 

25.  I  Ann.fejf.  i.  cap,  18./  2.  The  jitflices  of  peace  Jballj  attheilr 
quarter  fejjions^  haye  pgwer^  upon  prefentmeni  that  any  bridge  is  out 
of  repair y  %vhich  by  thefn  ought  to  be  repaired^  to  ajfefs  upon  every  place 
nvithin  their  commijjionsy  as  they  ufually  have  been  ajfejfed  to^vards  the 
repair  of  bridges ^  which  money  fhall  be  colleSfed  by  the  conjiahks^  or 

fuch  perfons  as  the  fejjions  Jball  appoint,  • 

■     26.  S.  3.  Perfons  negleRing  to  ajfefs^  coUeB^  or  pay  the  monejyJbaR 

forfeit  40/.   and  every  treafurer  that  fhall  pay  moneys  except  by  order  of 

fejjions  y  fhall  forfeit  5/. 

27.  S.  4.  No  fine  for  not  repairing  fuch  bridges  and  highways  JhaB 
be  returned  into  the  exchequer^  but  fhall  be  paid  to  the  treafurer^  and 
applied  by  the  faid  jufiices  towards  the  building  or  repairing  of  fuch 
bridges  and  highivctys, 

28.  S.  5.  All  matters  concerning  repairing  fuch  bridges  and  high* 
ways  fhall  be  determined  in  the  county^  and  not  removed  by  certiorari. 

29..  5.  7.  Perfons  authorifid  by  this  a5l  may  plead  the  general  ijfuty 
and  give  this  aEly  and  the  22  H.  8.  cap,  5.  in  evidence^  and  if  judgment 
be  for  themy  they  fhall  have  double  cojls, 

30.  S.  8.  Tots  aB  fhall  not  difcharge  particular  perfons^  eftates  or 
places  fi-om  reparation, 

31.  S.  9.  All  penalties  upon  this  aEl  fhall  be  applied  to  repairing 
the  faid  bridges  and  highways, 

32.  S.  II.  Cardiffe  bridge  fhall  be  reputed  a  commonbridge^  and  be 
repaired  by  the  county  of  Glamorgan, 

33.  S,  13.  In  all  informations  or  indiBmentSy  the  evidence  of  the  in* 
habitants  ^  the  town  or  county  in  which  decayed  bridges  or  hightvays  licy 

fhall  be  admitted, 

34.  W.  who  was  only  a  tenant  at  willy  was  indifted  ior  permit" 
ing  the  houfe  in  his  pojfeffiony  adjoining  to  a  common  bridge^  and  which 
he  ought  to  repair  ratione  tenurx,  to  be  Jo  much  out  of  repair y  that  it 
was  ready  to  fall  on  the  queen^sfubje&s  pqfflng  over  the  faid  bridge y  &c. 
It  was  adjudged  on  a  fpecial  verdi£t»  that  he  ought  to  repair  the 
houfe  fo  that  the  public  be  not  prejudiced  by  the  want  thercof» 
though  he  is  not  compellable  to  repair  as  to  his  landlord ;  the  only 
objeftion  is,  that  he  is  not  chargeable  to  repair  ratione  tenorx  \ 
but  though  that  is  improper,  yet  it  (hall  be  intended  of  the  pof* 
feffion^and  not  of  a  fervice,  and  judgment  Mi'as  given  againft  the 
defendant.  2  Ld.  Raym.  Rep.  856.  Fafch.  2  Ann.  The  Queea 
V.  Watfon. 

35.  In  an  information  for  fufFering  a  common  bridge  to  be  rui- 
nous, which  the  defendants  by  tenure  were  bound  to  repair,  it 
was  refolved,  ill,  That  if  a  manor  be  held  by  thefervice  or  tenure  of 
repairing  a  common  bridge  or  highway,  and  that  manor  afterwanU 
eomes  to  be  divided  intofeveral  hands y  every  one  ofthefe  alieneesy  being 
tenants  of  any  parcel,  either  of  the  depiefnes  or  feryices,^/&ia//  be 
liable  to  the  whole  cbargCy  and  are  contributory  among  themfelves ; 

vid  though  the  lord  of  the  manor  had^  upon  the  feverai  alie- 

natiopsy 


Rations,  ttgreed  to  difcharge  tbofe,  that  purchafed  of  him,  a^  he 

mighti  of  fuch  repairsi  yet  that  iliall  not  alter  the  remedy  for 

the  public,  but  only  bind  the  lord  and  thofe  that  claim  under 

him  \  as  the  whole  manor,  and  every  part  of  it  in  the  poiTeiBon 

of  one  tenant,  u-^s  once  chargeable  with  the  reparation,  fo  it  ihall. 

remain  notwithftanding  any  a£^  of  the  proprietor ;  it  (hall  not  be 

in  his  power  to  apportion  the  charge  whereby  the  remedy  for  pu"b- 

hc  benefit  fhould  be  made  more  difficult,  or  by  alienations  to 

perfons  unable  to  render  it,  in  refpe£l  of  the  parts  which  fhould 

come  into  fach  hands,  quite  fruftrate.     2dly,  That  though  a 

manor,  fubjedt  to  fuch  ch^irge,  comes  into  the  hands  of  the  crowUf 

yet  the  duty  upon  it  continues,  and  znj  per/on  claiming  afterwards,  [  290  J 

under  the  crown  the  whole  manor,  or  any  part  of  it,  fball  be  liable 

to  an  indictment  or  information  for  want  of  due  repairs,     i  Salk. 

358.  pi.  5.  Pafch.  3  Ann.  B.  R.  The  Queen  v.  Bucklugh  (Dutch- 

efs  of). 

36.  The  county  of  W.  was  indi£ted  for  not  repairing  Laycock- 
bridge.  They  pleaded  that  the  village  of  Laycock  ought  to  re- 
pair it.  It  was  proved  in  evidence^  that  the  jujiices  at  the  fejftons  had 
made  an  order  upon  the  village  to  repair  it ;  but  the  court  held  that 
that  was  no  evidence ;  for  the  jitfiices  might  sndiSl,  but  co^jld  not 
make  an  order^  and  the  county  is  liable,  u'nlefs  they  can  find  a 
particular  perfon  to  charge,  i  Salk.  359.  pi.  7.  Mich.  3  Ann« 
B.  R.    The  Queen  v.  tlie  Inhabitants  of  the  County  of  Wilts. 

37.  Indi£iment  was  for  not  repairing  quendam  communem  pontem   i  Salk.  3 $9, 
Jitum  in  quadam  communi  femita pcdejlri,  &c.     Per  Holt  Ch*  J.  the  fj^^^^ 

word  communis  does  not,  ex  vi  termini,  import  that  it  is  common  sainthUlJ 
to  all  the  queen'^  fubjc£ls>  as  it  ought  to  do  to  maintain  an  indifl'^  '^"n.  4 
mcnt.     The  word  publicusy  mentioned  in  a  precedent  produced,  jj"" \j,^*  j^^ 
is  of  wider  extent  dian  communis ;  and  it  will  be  hard  to  under-  diamentwas 
Band  the  word  communis  to  be  univerfal  to  charge  a  man's  ^oy  not  ««- 
freehold ;  nor  will  the  conclufion  of  ad  nocumentum  omnium  ligeo^  cfa^^talem" 
rum  domini  regis  illic  tranfeunf  help  it,  if  fo  much  be  not  exprefsly  partem  com- 
charged  in  the  premifes ;  and  not  being  faid  to  whom  it  is  com-  "?""'■  po^- 
mon,  it  is  very  fit  to  fee  precedents  before  we  determine  it.  conSnait* 
(TMod.  255,  256.  Mich.  3  Ann.  B.  R.  The  Queen  v.  SaintiflF.        dimidium 

pontis  in 
communi  fcmita.  It  was  objected  that  the  22  H.  8.  by  which  ju dices  of  peace  have  their  jurifdidioa 
of  oufances  in  bridges,  extends  only  to  bridges  in  the  common  highway  \  and  iiJcewife  that  it  ought 
to  tbew.the  quantity,  viz.  fo  many  foot  in  length,  and  fo  many  in  breadth.  It  was  anfwered  that 
there  may  be  communis  ftrata,  which  is  not  the  king's  highway,  and  yet  the  juftices  have  power  over 
nafances  in  that  cafe,  not  by  virtue  of  the  22  H.  8.  buc  by  the  i  £.  3.  which  gives  power  of  all 
nufances.  The  court  doubted  as  to  the  ift  exception,  and  over-ruled  the  2d,  it  being  faid  dimidium) 
but  held  that  pons  pedaiis  did  not  iignify  a  foot-bridge,  but  a  bridge  a  foot  long;  and  fo  reverfed 

the  judgment,  being  pedaiis  for  pedeltris. 2  Ld.  Raym.  Rep.  1174.  S.  C.  adjudgedj  vid  thft 

former  judgment  reverfed  according  to  i  Salk. 

38.  The  court  was  moved  for  a  mandamus  to  the  juftices  of 
peace  for  the  county  of  Wilts,  to  make  an  afleflmcnt  upon  the 
mhabitants  of  an  hundred  in  the  county  for  the  reimhurfing  2  of 
tie  inhabitants  of  that  hundred,  who,  upon  an  indiBment  againft 
the  inhabitants  of  that  hundred  for  not  repairing  a  bridge  within 
the  faid  hundred,  were  diftrained  to  appear  and  defend  the  faid 
ifidi^meDt,  and  upon  ^at  ;»ccoimt  were  near  ^o I.  out  of  pocket. 

The 
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TRe  court  refufed  to  grant  a  mandamus,  becaufe  tlie  juftices  ha<fc 
not  a  power  to  make  an  afleflment  for  that  purpofe,  and  faid  it 
wag  an  hard  cafe  j  but  that  no  remedy  was  provided  therein.  MS. 
Cafes,  67-  Mich.  4  Geo,  B.  R.  The  Juftices  of  Peace  of  Wilt- 
ihire. 

39.  Upon  a  motion  made  to  difcharge  a  rule  for  an  informal 
iiofi  againjl  the  inhabitants  of  the  county  for  not  repairing  a  bridge, 
it  was  alleged  that  the  parijhioners  of  Mitcham  in  that  county  ought 
to  repair  it,  which  they  had  done  time  out  of  mind.  It  is  true  that 
pariih  had  obtained  a  verdi£t  againft  tliat  county,  but  it  was  by 
iurprife  ^  for  by  certificates  and  other  records  of  the  feffions,  it 
will  appear  that  this  parifh  ought  to  repair  this  bridge,  and  that 
they  had  been  fined  for  n6t  repairing,  and  that  they  had  acqui- 
efced  under  that  charge  many  years.  It  was  infifledfor  theparijby 
that  admitting  they  had  repaired  this  bridge y  yet  if  they  were  not  obliged 
fo  to  do,  either  by  prefcription  or  tenure,  they  fhall  not  always  be 
liable.  They  cannot  be  obliged  by  prefcription,  becaufe  the  in- 
habitants of  this  pariih  are  not  a  body  politic,  and  it  is  not  prc-i 
tended  that  they  are  obliged  by  tenure ;  to  which  it  was  anfwered, 
that  an  information  againji  the  county  in  general^  was  the  only  way  t9 
fry  the  right;  for  though  this  pariih  might  not  be  obliged  to 
T  20t  3  repair  the  bridge,  yet  fome  other  pariih  might;  and  fifx:e  th& 
county  is  prima  facie  to  repair  it,  it  is  probable  that  when  the 
information  is  exhibited  againil  them,  the  inhabitants  of  Mitcham 
to  excufe  themfelves  may  ihew  who  is  obliged  to  repair ;  and  the 
court  being  of  that  opinion,  the  rule  was  made  abfolute*  8  Mod^ , 
119,  120.  Hill*  9  Geo.  The  King  v.  the  Inhabitants  of  th^ 
County  of  Surry. 

^0?  more  of  Bridges  in  generalj  fee  other  proper  titlcst 
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B^itng^ng  ^onep  into  Court* 


(A)    la  what  Cafes,  and  at  what  Time.     And 

Pleadings. 

• 

.1.  p^E  BT  upon  bond.     The  defendant  pleaded  a  tender  at  the  S.  C.  cited 
^  daj^  and  tout  temps  prtft.     The  plaintiff' received  the  principal  ^  ^^^  ^^ 
fum  in  court  J  and  judgment  to  acquit  the  defendant  ofthefum  received;  kaym^Re*. 
but  the  plaintiffs  to  have  damages ^  alleged  a  demand;  to  which  the  64.3.  ia  cife 
defendant  demurred^  and  had  judgment;  for  if  the  plaintiff  would  ^^^^^^1 
have  damages,  he  ought  not  to  have  received  the  money  out  of  therefore 
court ;  for  after  a  judgment,  quod  eat  inde  fine  die,  no  iifue  fliall  where  a 
be  taken.     Cro,  J.  126.  pi.  13.  Trin.  4  Jac.  B.  R.  Harrold  v.  **f«=n^wt 

01  ^1  s         ^  T  J  pjej^t  tout 

Clotworthy.  tempt  ^rift, 

end  bring! 
the  money  into  court,  and  concludes  with  a  prayer  of  judgment  u  to  the  damages,  if  the  plaintiff' taket 
the  money  out  uf  court,  be  mu(l  agree  to  all  that  the  defendant  has  faid,  ocherwife  he  ought  not  to 
take  the  money  out  ai  court ;  for  a  man  cannot  proceed  for  damages  after  he  has  baned  himfelf  from 
cbe  having  judgment  for  the  principal,  where  the  damages  are  merely  acceflbry,  except  in  the  ca(e  of 
cjeAnnem,  where  the  term  expires  pending  the  fuit;  but  as  to  this  point  the  other  three  judgea  feeoHd 
lo  doubt,  and  they  gave  no  opinion,  but  rather  inclined  to  be  of  opinion  that  the  avowry  [which  wai  the 
cafe  there]  was  not  abated  by  this  taking  of  the  money  out  of  court.  a  Ld.  Raym.  Rep.  774^ 

Trin.  i  Ann.  in  the  cafe  of  Burton  ▼.  SovTra,  in  alTumpfir,  it  was  infixed,  as  in  the  cafe  of 
Home  V.  Lewin  (before),  that  after  accepting  the  money  the  plaintiff'  could  not  proceed  for  damuea, 
ud  thete  Holt  Ch.  J.  hdd  ftrongly  his  former  opinion. 

2.  In  an  avowry  by  the  bailiff  of  A.  for  a  rent-charge^  the  defend* 
ant  bad  judgment  y  and  now  A.  deftred  to  try  the  right ;  but  the  court 
"would  not  grant  it  without  bringing  the  money  recovered  into 
court,  and  agree  to  bring  no  2d  deliverance  to  procraftinate  the 
caufc  by  Withernam,  &c-  Keb.  742.  pi.  29.  Trin.  16  Car.  2. 
B.  R. .  Scarl  v-  Taylor. 

•  3.  In  an  a£lion  upon  the  cafe  for  3  hogfheds  of  vinegar  and  a  rund^ 
kty  Jones  prayed  that  he  might  deliver  money  for  the  rundletj  as 
was  agreed,  or  as  the  feqondary  fhould  tax,  and  that  the  plaintiff 
might  go  on  for  the  reft  5  and  the  court  ordered  the  plaintiff  to 
Ihew  caufe  why  the  rundlet  fhould  not  be  ftruck  out,  or  he  go 
on  for  the  reft  at  his  peril ;  fo  where  the  caufe  of  aBion  is  really 
fmallf  in  comparifon  to  the  declaration.  2  Keb.  420,  pi.  49.  Mich. 
20  Car.  2.  B.  R*  Brown  v.  Wdmes. 

4.  Money 


4.  Money  brought  into  court,  in  order  to  get  an  inJunSwn 
*                 againft  a  judgment  on  a  bond  given  by  a  mother  to  her  fon,  (an 

infant,  and  whom  (he  and  her  after  hufband  had  maintained  for 
feveral  years,  and  had  paid  a  confiderable  part  of  the  money,)  war 
delivered  back  agaitty  on  giving  fecurity  to  pay  what  (hould  appear 
due  for  principal  and  intered,  and  fatisfadion  decreed  to  be 
acknowledged  thereupon  on  the  record  of  the  judgment.  Fm. 
Rep*  I.  Mich,  25  Car.  2.  Cook  v.  New. 

5 .  A.  devifed  lands  to  B.  fubje cl  to  a  provtfofor  payment  of  2000L 
to  defendants  within  3  years  after  A.'s  death.  B.  brought  the 
money  into  court.  Decreed  that  the  lands  be  difcharged^  and  that 
the  defendants  be  at  liberty  to  take  the  money  out  of  court.  Yveu 
Rep.  61.  Hill.  25  Car.  2.  Ld.  Willoughby  v.  Dixie. 

6.  Portion  and  intereft  devifed  on  a  contingency  of  dying  before 
21,  and  unmarried,  decreed  to  be  paid  into  court  for  the  benefit 
of  a  hxres  faftus,  according  to  the  will,  in  cafe  of  the  devifec** 
death.     2  Chan.  Rep.  150.  30  Car.  2.  Bourne  v.  Tynt. 

Covenant  en  7.  In  covenant  the  plaintiff  declared  upon,  feveral  breaches^  one 
idtjthaco'  -whereof  was  for  not  paying  7/.  according  to  the  covenant ^  it  was 
^llrcach-  moved  for  the  defendant  that  he  might  be  admitted  to  bring  7L 
cs  were  af-  into  court,  together  with  his  cofts  hitherto,  &c.  and  that  the  plain- 
figned  J  one  f\ff  might  proceed  for  tie  refl  if  he  thought  fit ;  but  the  motion  was 
Mwmenrof'  denied,  becaufe  the  plaintiff  had  declared  of  other  breaches,  and 
lent.  Mo-  the  matter  lay  in  damages.  Vent.  356.  Mich.  33  Car.  2.  B.  R* 
do*  was       Anon. 

made,  that 

upon  bringing  In  10  ].  into  court,  it  might  be  ftnick  out  of  the  declaration ;  but  the  court  denied  it; 
for  when  it  appears  the  plaintiff  h^sjuft  caufe  of  a£i\on  f(,r  one  tbingj  they  will  not  pot  him  to  txy  Uk 
left  at  peril  of  cofts.     iz  Mod.  ^5.  Trin.  8  W.  3.  Pawlet  v.  HeatBeld. 

Northey  moved  to  bring  money  into  court  upon  a  covenant,  and  was  refufed.  11  Mod.  241.  Micb* 
10  W.  3.  Lawly  v.  Dibbic.— —  In  covenant  for  fayment  of  money,  Powell  J.  faid,  that  the  court 
had  granted  it ;  but  that  in  covenant  for  repairs  they  haye  denied  it.  1 1  Mod.  270.  pi.  1 2.  HiiU 
%  Ann*  B.  R>  Anon.  ■  In  covenant  ior  non-payment  fcf  rent,  the  pradice  is  to  allow  the  bring- 

isg  money  into  court.     Barneses  Notes  in  C.  B.  198.  Mich.  2  Geo.  2.  in  a  note. 

Rule  oi  bringing  money  into  court  was  denied  in  covenant ;  otherwife  if  deht  had  been  faffousht  mpm 
tk$  cbnrter -party,    Cumb*  138.  Mich*  1  W.  Sc  M.  in  B.  R.  Anon* 

8.  A  fcire  facias  had  iffued  out  againft  the  tertenantt  on  ajuig* 

menty  and  they  had  pleaded  ne  unqites  fetfiey  and  iffue  found  againft 

theniy  and  judgment  for  the  plaintiff.     It  was  moved  that  the  eUgd 

might  be  flopped  on  bringing  the  money  into  court  i  for  if  the  elegit 

tirere  taken  out  and  the  lands  extended,   we  might  have  the 

lands  difcharged  by  fcire  facias,  and  bringing  the  money*  into 

court ;  and  it  was  granted.     The  like  motion  was  lately  granted 

in  C.  B.     Comb.  169*  Mich*  i  W.  &  M.  in  B.  R.  Anoo« 

Bat  was  al-        9.  In  eje^ment  for  non-payment  of  reiit,  the  court  denied  to 

lowed  on       ^^p  ^^  eje£iment  on  bringing  in  the  arrears.   Cumb.  255.  Pafch* 

n^Sr    6  W.  &  M.  in  B.  R.  Harding  v.  Brook. 

ind  fealing 

a  counterpart,    z  Salk.  597.  in  pi*  3*  cites  Mich.  8  W.  3.  B.  R.  Dowoet  t.  Toner. 

S.P.  But  10.  Levins  moved,  that  on  payment  of  ios«  into  Coiirt,  b 
^^fThi^  much  might  be  ftruck  out  of  the  declaration  ^  but  it  appearing  to 
'a^^init     be  in  a  cafe  upon  an  indebitatus  aflumplit  and  quantum  meraitj 

the 
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I 

the  <;ourt  faid  he  might  do  it  as  to  the  indtbitatus  ajfumhftty  but  «in<i  that  he 
•  w/  as  to  the  quantum  meruit.     Cumb.  264.  Trin.  6  W .  &  M.  f/"''''**' 

E^  ^  .  ^  Jo  much  J  and 

JK..   Anon.  to  plead  a 

tender  there- 
of; Ibrtfacn  the  plaintlfF  may  reply  that  he  deferved  more,  and  fo  come  to  ilTue ;  but  becaufe  in  moil 
declantioiu  there  are  quantum  mtruUs,  even  in  an  indebitat.  aiT.  there  it  may  bt  brought  in  upon  an  in" 
dibitai*  county  and  that  will  aiFe^l  the  other,  and  fo  it  wa«  done;  per  Holt  Ch.  J*  J2  Mod.  614. 
HiU.  13  W.  3.  Anon. 

The  court  granted  it  as  to  the  indtbitatut  aflumpfit,  but  rtfufed  it  at  to  the  quantum  meruit ;  and  the 
coon  faid  that  fuch  motion  had  been  fometimes  obtained,  where  a  quantum  meruit  and  indebitatus  were 
joined  together,  yet  regularly  they  ought  not  to  be  granted  on  a  quantum  meruit  j  for  wfw  can  f  tell 
Vfbataman  deferves  till  be  be  tried  f  li  Mod.  187.  Pafch.  10  W.  3.  Smith  ▼.  Johnfon.^— Comb. 
20.  S.  P.  Pafch.  a  Jac.  B.  R.  Anon.  ♦  a  Salk.  597.  in  pi.  3.  cites  HiU.  8  W.  3. 

accoidiagly. But  it  was  allowed  afterwards  Pafch.  5  Ann^  B.  R.    Ibid. 
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II.  In  ^eElment  brought  on  forfeiture  of  a  leafe  for  non-payment 
tf  renti  if  the  leffce  will  make  oath  that  his  leafe  is  not  expired, 
and  bring  all  arrears  into  court,  the  court  will  not  compel  him  to 
plead  on  the  common  rule.  Cumb.  2^^.  Mich.  6  W.  &  M.  in 
p.  R.  Anon. 

'     12.  By  Holt  Ch.  J.  where  the  plea  is  to  the  damages^  you  can-  j„  ^^^f^ 
not  bring  money  into  court;  otherwife  where  the  plea  is  to  the  ^  bill  of  ex- 
ground  of  the  oBiony  as  non-aflumpfit.     It  may  be  allowed  in  trover  ^^'i^  ^"'  * 
where  you  bring  the  goods  in  fpecie  into  court,  but  rarely  where  d^nu«  of 
only  part  of  tliem  are  brought  m.     Cumb.  357.  Hill.  8  W.  3.  150I.    A 
B.  R.  Barman  v.  Shepherd.  motion  wit 

...  ,    .  ......  made,  that 

«poo  bnaging  50 1.  mto  court,  it  might  be  ftruck  out  of  the  declaration.  Holt,  this  pradice  in  af- 
funpfit  has  been  brought  in  within  few  years,  and  has  been  only  allowed,  becaufe  payment  goes  to 
the  iffue  J  but  in  trover  it  goes  only  to  the  damages,  ft  may  be  the  plaintiff  has  go^  caufi  of  aSiom 
for  part,  and  a  probable  caufe  for  the  refidue  ;  now  it  would  be  hard  to  ftrikc  out  his  certain  caufc,  and 
pot  him  to  his  probable  caufe  at  the  peril  of  colts.     12  Mod.  90.  Hill.  7  W.  3.   Borman  ?.  Shep« 

13.  In  deit  on  bondy  defendant  muft  bring  in  the  ivhole  penalty ^  But  ibid. 
or  die  court  will  not  ftay  proceedings.     2  Salk.  co7.  in  dL  1.  '^^*  '^P?'^" 
dtesHULpW.s.  B.R.  ^^^         ^^^e»nUL 

.,.,.,       ,    ,  ,  ^  ,  not  be  with  • 

•lit  bringing  m  the  whole  money ;  if  the  parties  difpute  the  quantum,  and  there  is  a  difputc  how  much 
M  due,  it  cannot  be  referred.    Trin.  xi  W.  3.  B.  R. 

14  Where  an  account-render  is  brought,  if  the  defendant  will 
plead  plene  computavity  and  offer  to  bring  the  money  into  court, 
that  will  fignify  nothing ;  for  that  in  a  trial  upon  an  adion  of 
account y  the  jury  have  nothing  ■  to  doy  unlefs.  an  account  Jiated  be 
proved ;  but  an  account  mufl  he  before  auditors ;  for  they  are  the 
Hges  and  not  tliejury.     L.  P.  R.  31.    cites  Pafch.    9  W.  3. 

15.  A  rent-charge  was  granted  to  J.  S.  out  of  lands  which  were 
demfedtg  feveral  undertenants.  The  grantee  of  the  rent  diftrained 
^pon  them  all  for  one  half  yearns  rent-arrear.  The  tenants  bring  fe-* 
veral  replrvins.  Th'fe  avowment  makes  the  fame  avowry  agawff 
them  all.  The  plaintiffs  in  bar  of  the  avowry,  plead  a  tender  with  ^ 
trofeirt  in  curia.  And  now  it  was  moved,  that  the  bringing  in  one  ■ 
Jum  fhould  ferve  for  all  the  3  avowries,  they  being  fdr  the  fame 
rcnt-arrear  ^  and  the  motion  was  granted.  Ex  relatione  M'ri  Ja- 
cob,   Ld.  Raym.  Rep.  4^9.  Hill-  10  W.' 3.  Anon. 

*^  16.  In 


^9Z  ^rmgin^  ^ont^  into  Court 

i6.  In  replevin,  defendant  avows  Jbr  retit,  and  plaintiff*  admits 
ted  to  bring  it  into  court.   2  Salk.  597.  in  pi,  3.  Hill.  10  W.  3^ 
B.  R.  Anon. 
Defendant  1 7.  In  deht  for  rent^  it  was  moved  to  bring  fo  much  money 

3*h^to^*^  into  court;  and  Holt  Ch.  J.  thought  it  hard,  and  faid  he  remem- 
couit,  in  bered  the  beginning  of  thcfe  motions ;  the  firft  was  to  bring  in 
debt  for  renu  principal  and  intereft  on  a  bond  \  after  that  it  came  to  an  inde- 
«ii debet-  bitatus  affumpfit.  It  has  been  done  in  debt  for  rent,  but  not  fo 
per  Cur.  be  freely;  we  do  it  in  ejeflment  on  a  fpecial  reafon,  viz.  becaufc  that 
It  fo,  it  is  aSion  fubfifts  entirely  upon  the  rules  of  the  court*  2  Salk.  597* 
^^^ce^       cites  it  as  by  Holt  Ch.  J*  Pafch.  10  W.  3.  B.  R. 

£Arik5's  Notes  in  C.  B.  19^.  Trin.  7  &  8  Geo.  2.  Dixoa  v.  Allen. 

In  debt  for  rent,  rule  to  fliew  caufe  why  defendant  (hould  not  bring  money  into  court  npoii  tbv  com- 
mon mle,  and  plead  nil  debet,  made  abfolute.  Barnes's  Notes  in  C.  B.  198.  Midi.  12  Geo.  s* 
Yflntc  V.  Dairiani  Ibid*  citos  Trin.  7  &  8  Geo.  %.  Dixon  v.  Ailen«  S«  P. 

18.  An  a^ion  was  brought  by  the  plaintiff  againfl:  the  defend- 

zntf  for  100/.  won  upon  a  wager ^  that  the  peace  would  not  be 

f -294  J    concluded  by  fuch  a  day.     After  the  rules  for  f  leading  were  wt^ 

it  was  moved,  that  upon  the  bringing  in  of  lool.  into  court,  and 

upon  payment  of  cofts,  the  plaintiff  might  proceed  at  his  peril ; 

f (XT  t\ic  dilute  was  only  ivhethef  the  plaintiff  jl^ould  have  intereft  or 

not  ?    And  per  Holt  Ch.  J.  intereft  is  never  given  by  the  jury  in 

fuch  cafe  in  the  damages.     Rul^d,  that  the  defendant  ihould  ihew 

caufe,  &c.     Ld*  Raym.  Rep.  398,  399.  Mich.  16  Wi  3.    Mc- 

d^a  vi  Kilder. 

In  replevin,        lo*  In  a  plea  of  tender  of  r^t  in  replevin  in  bar,  the  ntoncy 

^e  bringing  Q^gjjt  ^q^  to  be  brought  into  court.     In  debt  on  a  hondy  there  may 

into  court  ii  be  a  profert  to  fave  damages,  becaufe  there  the  money  is  the  thing 

Juperfiitbuvixi  in  demand ;  but  it  cannot  be  in  an  avowry  to  a  replevin,  becaufe 

cafe  of  an      ^j^^  avowrv  IS  to  luftifv  thc  taking  the  cattle;  and  whether  the 

avowry  J  tor  .      •^.  ,  •'        .  '  t  °/i»  t»       •/•   t      *•/»      r 

the  Unney  Is  moncy  IS  paid  or  not,  IS  not  the  queltion.     But  if  the  diltrefs  was 

mt  demand-  rightfully  taken,  the  avowant  muft  have  a  return ;  if  wrongfully, 

repiwin^U*  ^^  ^^^  anfwer  the  plaintifPs  damages,     2  Salk.  584.  HilL  la 

for  the  W.  3.  B.  R.  Horn  v.  Lcwin. 

goods. 

12  Mod.  352.  Horn  v«  Luines.  Ld«  Raym.  Rep.  639.  S.  C  and  tbid.  64.3^  644..  St  P.  per 

tot.  Cur.  And  they  all  held  that  the  bar  to  the  avowry  was  ill  pleaded,  ift,  Becauie  it  is  pleaded  witk 
a  paraCusy  where  it  ought  to  be  pleaded  with  an  obtulit,  &c.  2dlyv  Becaufe  it  is  pleaded  in  bar»  where 
it  ottght  to  be  pleaded  only  in  ej^cufe  of  daYnages }  but  if  the  tender*  had  been  well  pleaded,  k  would 
hare  chafed  the  avowant  to  (hew  a  demand,  to  inttde  him  to  the  diftrefs.  But  here  the  plea  in  baroot 
amounting  to  a  tender,  it  is  ill ;  and  therefore  the  bringing  in  of  the  money>  and  the  taking  of  it  oa^ 
is  fuperfluous.  And  judgment  &all  be  upon  the  avowry  for  a  retorno  habendo  3  and  judgioeaC  wil. 
giTco  for  the  avowant  accordingly. 

In  tporer,  20,  It  was  moved  that  thc  defendant  in  trover  after  declarationy 

Stmo^'  might  bring  the  thing  itfelf  and  deliver  it  to  thc  plaintiff.  And 
to  bring  a  Gould  J.  faid,  hc  had  known  it  often  done ;  othcrwife  where  he 
arefr  into  would  tender  the  value ;  for  defendant  fhall  not  fet  a  value  upon 
Sc^%a^U  the  plaintiff's  goods  \  and  a  motion  was  granted,  i%  Mod.  397. 
declared  he    Pafch.  12  W.  3.  FarrcFs  cafe. 

had  moved  *•  »    ^      1 

for  and  obtained  a  nile  to  bring  into  court  %  fowls  in  one  term,  and  the  nnt  term  s  h^rt-rltb  ef  fmh 
tr  iMwy  ia  litu  tbtrt\  Mr.  Secondary  Thomfoo  ttmembercd  a  motion  to  bring  taaStit  in  noygf  »«<[ 
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i^vthl  otiicr  infttnces  were  given.  The  court  thought  it  at  reasonable  that  goods,  Or  their  ralue,  ftouU 
be  brought  into  court  in  adion  of  trover,  as  money  in  an  alTumpiaty  and  nude  a  ruk  accordingly.  Rap* 
of  Pradi.  iaC.  B.  59.  Mtt,n«  4  Geo.  2.  Tuneyv.  Clarke. 

• 

21.  It  was  moyed  to  bring  fo  much  money  into  c0Urt|  to  havd 
it  ftnick  out  of  the  declaration ^  Now  the  courfe  is  upon  bring- 
ing money  into  court  to  pay  cofls  fo  far,  if  the  plaintiff  will  take 
it  out ;  but  if  it  be  fuch  an  aHion  in  tuhich  the  defehdani  may  plead 
tender  in  bar  of  cojls^  arid  that  the  plaintifFi  to  ouft  him  of  that  be- 
nefit, would  reply  a  fpecial  capiat  tefted  of  a  term  antecedent  to  tht 
principal^  all  this  may  be  opened  and  fettled  on  motion  i  pet  Cun 
n  Mod.  633.  Hill.  13  W.  3.  Anon. 

22*  Note,  the  court  will  never  give  leave  to  bring  principal 
and  intereil  into  court,  and  Ray  proceedings  upon  a  bond,  when 
the  fuit  is  upon  a  cpunter-^bondy  or  when  there  is  any  pretence  of  a 
collateral  agreement.  12  Mod.  598.  Mich.  13  W*  3.  Coke  v. 
Heathcot. 

23.  Till  hail  put  in,  one  is  not  in  court  to  move  to  bring  in 
principal,  intereil,  and  coflsi  7  Mod.  140.  HilL  i  Ann*  B.  R* 
AnoHi 

24.  In  an  action  of  debt  brought  upon  articles.  Holt  Ch.  J.  faid 
he  never  knew  money  brought  into  court  and  (truck  oUt  of  the 
decbration  in  debt,  though  it  had  been  done  on  a  bond  with  con^ 
dition  in  debt  for  rent ;  and  he  faid  he  had  known  it  done  in  rf- 
plevin^  where  the  difrefs  tvas  for  rent.  7  Mod.  141*  HilL  I  Ann* 
B.  R.  Anon. 

25.  Money  has  been  brought  into  court  and  (truck  out  of  the 
declaration  in  a  mutuatus  efi ;  per  Holt  Ch.  J.  who  faid,  that  the 
firft  motion  ever  made  for  briiiging  nloney  into  Court  upon  a  mu- 
tuatus was  rtade  by  Levins  in  Kcehng's  time.  7  Mod.  141*  HilL 
I  Ann.  B.  R.  obiter. 

26.  jifter  judgment  ift  debt  on  bondy  the  court  will . not  make  a    [  ^ne  1 
rule  upon  a  plaintiff  to  take  his  principal,  intercft,  and  cofts;  and 

held,  that  in  fuch  cafe  plaintiff  ought  to  have  his  full  cofts  out 
of  the  penalty.  7  Mod.  I14.  Mich,  i  Ann*  B.  R.  L«  Sage  v, 
Pcre. 

27.  In  trover  for  a  hoffe,  it  was  moved  to  bring  the  /addle  and 
trHle  into  court,  but  denied.     2  Salk.  597.  2  Ann.  B.  R.  cites     ' 
the  cafe  of  \Vilcocks  the  attorney. 

28.  Money  ought  not  to  be  brought  into  court  to  have  it  (truck  Per  Holt 
out  of  the  declatation  where  an  exautor  is  plaintiff',  but  vou  may  ?}^J'  ** 

I      .  -  .     'rt  yi  •  •  i  1        /•      1    *     trie  nittngi 

plead  a  tender,  &  touts  temps  pritt ;  per  Cur.  laid  to  be  fettled  inGuiidhail, 
hereon  debate*     6  Mod»  29.  Mich.  2  Ann.  B.  R.  Anon.  inanaaiM 

ly  an  admi* 
f^ff&t%r*  The  defendant  cannot  bring  money  into  couit,  bccaufc  the  adminiflratof  Is  no:  by  law  xa 
l^jcoftsj  anJ  Pafch.  ^  Ann-  B.  R.  in  Giejjg's  cafe,  an  acUan  was  brought  by  an  txtcutor^  for  m"*- 
ftcy  due  ro  his  tefrtr  r  for  law  btifincfs  done  by  him,  it  wjs  movCd  to  brin^  10  ihucH  money  into  coart, 
Mdenied.     2  Salk.  596.  pi.  3.  Tafch.  5  Ann.  B.  R.  Gregg's  cale. 

Upon  tht  crtoimoii  motion  to  Ir'ifig pnnx'ipaly  it.tertft^  andctfis  into  court,  and  refer  to  pr0tbotw*arff 
the  court  refiifcd  to  grant  tlie  rule,  lYitpbiKtiff'  being  an  ixecutory  but  faid,  the  plaintiff  might  be  wH- 
Cng  to  accept  the  deb:  and  cofts,  and  therefore  they  would  {^rant  a  rule  to  fhe^v  caul's.  Barnck^s  Notes  ia 
C.fi.  19 J.  Hill.  6  Geo.  1.  Bryan  v.  Hulioway. 

It  was  oioVed  to  difchargc  a  rule  to  pay  money  into  court,  which  wis  diawn  up  in  common  fornu 
%>thout  diftingut thing  tha?  pijivt'ift  fntj  as  aiimiK'.flr 0*0^5,  ard  the  motion  wa-.  gr*nred.  Barnes'*  Notes 
»n  C.  B.  195.  Hill.  8  Gc««  a.  Satterthwaitc,  and  his  Wife  adminiltrutrix,  ▼.  V/4Llord. 
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29.  In  ^jf  on  a  judgment^  the  court  will  not  ftay  proccedlng&oi 
motion  upon  payment  of  principal,  intereft,  and  cofts,  as  they  will 
upon  debt  upon  bond.  6  Mod,  60.  Mich.  2  Ann.  B.  R.  Bur* 
ridge  t.  Fortcfcue.  * 

30.  Motion  befort  plea  to  bring  money  into  courti  and  have  it 
ftruckout  of  the  declaration,  was  denied.  6  Mod.  153.  Pafch. 
3  Ann.  B.  R.  Anon. 

31.  4  (2)*  5  Ann,  cap*  l6.  f.  13.  Pending  an  aBum  on  band,  tie 
defendant  may  bring  m  pr'mcipaly  interefty  and  co/ls  in  latv  and  equity^ 
and  then  the  court  JIjoII  give  jtidgment  to  dijcharge  the  defendattt* 

32.  CcvenoJii  3Lnd  breach  for  non-paytneiit  of  rent^  and  fornttt  re» 
poiringy  &c.  It  was  moved|  to  bring  in  fo  much  for  the  reoti 
and  as  to  the  other  breach,  that  the  plaintiff  might  proceed  as  he 
thought  fit  \  and  per  Trevor,  all  the  judges  have  agreed,  (for  he 
put  the  cafe  to  Holt  Clu  J.)  that  it  is  but  reafonable  to  allow  it ; 
that  it  docs  not  differ  from  debt  for  rent  \  for  though  it  be  cove- 
nant, yet  it  is  a  covenant  for  payment  of  a  fum  certain.  The  fame 
divcrfity  was  taken  between  covenant  for  a  fum  certain,  and  a 
tiling  uncertain ;  per  Holt  Ch.  J.  Hill.  9  W.  3.  B.  R.  faying  it 
did  not  differ  from  an  indebitatus  affumpfit.  And  Trin.  12  W.  3, 
B.  R.  fame  rule.  2  Salk.  596.  in  pi.  3.  Pafch.  5  Ann.  B.  R« 
Gregg's  cafe. 

33.  In  an  alfion  brought  upon  a  policy  of  infurance^  it  was  moved 
for  leave  to  bring  1 5 1.  into  court,  being  as  much  as  they  thought 
their  average  of  the  damage  came  to  (the  goods  hot  being  lofty  but  oidf 
danuig^JJ,  and  fo  the  plaintiff  to  proceed  upon  peril  of  cofts ;  per 
Powell  J.  the  motion  cannot  be  granted,  though  we  have  granted 
It  in  a  i^uantum  meruit,  and  alfo  in  covenant  for  payment'of  mo- 
ney ;  but  in  covenant  for  repairs  we  have  denied  it,  and  (o  we  muft 
here.     11  Mod.  270.  pi.  12.  llill.  8  Ann.  B.  R.  Anon. 

34.  In  an  a£Vion  again d  an  eKecutorj  he  paid  money  into  court  upon 
the  common  rule,  and  on  the  trial,  iivc  plaintiff  being  nonfrnted^ 
tlic  executor  moik'd  tkat  he  might  have  the  money  out  y  courts  and 
grant^dy  becojife  he  being  executor,  was  unacquainted  with  the  af- 
fairs of  liis  teitator,  and  might  not  hnotu  whether  the  teftator  omed 
the  plaintiff  any  money  or  not ;  but  where  the  defendant  is  neither 
executor  nor  adminiihator,  although  the  plaintiff  be  aonfuitedy 
or  a  verdid  fortlie  defendant,  the  plaintiff  iliall  haTe  the  money 

I  2q6  1  ^^  ^f  coutti  becaufe  the  defendant  brings  it  in  as  knowing,  an3 
being  confcious  that  he  owes  the  plaintiff  fo  much.  Rep.  of 
Praft.  in  C.  B.  5.  Mich.   1 1  Ann.  Anon. 

35.  A.  by  marriage  articles  was  to  pay  50I.  at  5I.  per  ann.  tiH 
all  paid,  and  in  failure  of  payment  of  any  5I.  then  he  was  topaj 
the  whole ;  per  Cur.  the  power  given  to  the  court  by  the  ftatutc, 
is  to  itay  all  proceedings  on  puymeqt  of  all  that  is  due,  and  in 
the  principal  cafe  all  the  50I.  is  due,  and  no  part  of  it  is  a  ^ 
fW/y,  but  only  the  defendant,  by  tlie  condition  of  thefc  artidesj 
had  time  for  the  payment  of  the  money  by  parcels,  as  therein  dir 
re£^ed,  which  he  has  lod  the  benefit  of.  8  Mod.  56.  Tri& 
I  Geo.  I.  Anon. 

16.  Thp 
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36.  The  court  will  not  compel  a  creditor  by  judgment  to  ac- 
cept a  lefs  fum  than  is  due  on  the  judgment,  on  account  of  tiny  for'* 
wur  indefiniti  fajmentSy  when  there  were  other  accounts  depending 
between  the  psntieS)  uniefs  the  defendant  will  confent  to  bring 
in  all  that  is  doe  to  the  plaintiff.  8  Mod.  236.  Pafch.  10  Geo.  i. 
Afton.  ^     • 

37.  In  replevin  defendant  juftified  the  taking  the  cattle  damage 
Manty  and  now  moved  to  ftay  proceedings  on  bringing  into  court 
what  was  due,  with  cofts;  per  Cur.  if  you  bring  in  what  is  due 
on  the  replevin-bond,  proceedings  ihall  be  flayed,  but  if  it  is  to 
ftay  proceedings  on  payment  of  what  is  due  for  damages,  it  (hall 
not  be  granted,  becaufe  the  court  has  no  rule  to  guide  them  in 
fuch  cafe  ;  but  it  is  otherwife  for  rent^  for  that  is  certain.  8  Mod. 
379.  Trin.   1 1  Geo.  i.  Anon. 

38.  In  a£lion  of  ctyoenant  in  articles  of  agreement,  wherein  de- 
fendant covenanted  to  find  diet  and  lodging  for  plaintiff  for  a  year, 
or  to  pay  him  lol.  the  defendant,  on  affidavit  that  there  was  not 
above  lol.  due,  moved  to  bring  it  into  court,  and  that  the  plain- 
tiff might  proceed  at  his  peril.  The  court  would  not  afcertain 
what  was  due  for  diet  and  lodging,  but  becaufe  the  agreement 
was  in  the  disjunctive,  to  find  diet  and  lodging,  or  to  pay  10/.  a  rule 
was  made  that  defendant  might  bring  the  money  into  court. 
8  Mod.  305.  Mich.  11  Geo.  i.  Savil  v.  Snell. 

39.  A  motion  to  bring  tool,  into  couvt,  the  defendant  fuggeft-* 
ing  that  the  ejeihnent  waS  brought  for  nonpayment  (fa  fine,  and  for 
letting  a  leafe,  contrary  to  the  cufiom  of  a  manor ,  and  therefore  he 
propofed  to  bring  in  the  lool.  to  anfwer  the  fine,  and  that  the 
leffor  of  the  plaintiff  fliould  proceed  at  his  peril  for  the  forfeiture 
in  rcfpeft  to  the  leafe  fuppofed  to  be  let  contrary  to  the  cuftom  of 
the  manor,  but  the  court  denied  the  motion ;  for  though  it  can 
be  no  difadvantage  to  a  leffor  to  ftay  proceedings  on  payment  of 
kis  rent  and  cofts,  yet  the  granting  this  motion  may  {>robably  give 
Ae  defendant  fuch  an  advantage  over  the  leffors,who  have  brought 
this  ejeftment  for  a  juft  caufe,  as  may  do  them  iiijuftice.  Rep. 
ef  Prad.  in  C.  B.  42.  Hill,  i  Geo.  2.  Rocks  v.  Ateafe,  ex  di- 
wiff*  dom.  Brifcoe  vid.  &  al'. 

40.  On  a  rule  to  (hew  caufe  why  8  s.  fliould  not  be  brought  into 
cout,  and  ftruck  out  of  the  declaration.  It  was  moved,  that  this 
was  z  quantum  meruit  forifmg  a  chaife  hired  of  another  \\\  5  and  that 
the  covirt  had  never  gone  fo  far  as  to  allow  of  thefe  motions  in 
fu^  cafes ;  for,  at  this  rate,  they  might  come,  in  time,  to  allow 
of  them  in  battery  and  trefpafs,  &c.  It  is  true  indeed,  it  was 
anfwered,  that  in  general  quantum  meruits  for  the  hire  of  a  chaife^ 
fcc.  the  court  does  grant  them,  and  the  court  agreed  to  this  dif- 
ference J  and  the  Ch.  J.  faid,  tliat  this  rule  was  nrft  made  in  my 
Ld.Ch.  J.  Kelynge's  time,  and  the  rcafon  of  it  he  faid  was,  for 
the  difiiculty  of  pleading  a  tender ;  accordingly  they  difcharged 
the  rule  in  this  cafe.  Barnard.  Rep.  in  B.  R.  25,  26.  Mich. 
I  Geo.  2.  White  v.  Woodhoufe. 

Z  2  41.  The 
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41.  The  plaintiflF  had  declared  for  3/.  2d.  half-penny  for  renif 
and  97/.  upon  a  mutuatui.  It  was  moved,  that  there  was  no  co« 
lour  that  anymore  was  due  than  the  38.  2d.  half-penny,  and  the 
075.  was  only  added  to  make  a  caufe  of  It  in  this  court  ;  and  that 
if  this  pradice  was  *  allowed,  it  would  lead  to  a  great  deal  of  op- 
prcflion  j  and  therefore  he  moved,  that  upon  bringing  in  the  mo- 
ney due  upon  the  firjl  coutit  with  cofts,  proceedings  might  be  ftayed. 
Tne  court  faid,  that  they  had  never  gone  fo  far  as  to  allow  money 
to  be  brought  upon  one  count ;  but  however,  as  this  was  fuch  a  piece 
of  evafion,  the  court  made  a  rule  to  (hew  caufe.  Barnard«  Rep. 
in  B.  R.  180.  Trin.  2  Geo-  2.  Bellow  v.  Pew, 

42.  An  a£^ion  of  ajfault  and  for  taking  away  Is.  moved  to  bring 
|he  (hilling  into  court,  and  plaintiff  to  proceed  at  his  peril  for  the 
refidue }  and  a  rule  made  to  fhew  caufe.  But  quxre,  whether  it 
was  ever  made,  abfolute,  or  oppofed  i  Rep.  of  Fra£l.  in  C.  B.  46. 
Trin.  2  Geo.  2.  Smith  v.  Dobby. 

43.  Debt  was  brought  upon  a  bond  of  200 /•  the  defendant  had 
feveral  demands  likewife  upon  the  plaintiff,  fo  that  upon  the  iu»- 
lanccy  there  was  but  25/.  owing  ;  upon  which  it  was  moved,  that 
he  might  bring  the  balance  into  court,  and  faid  he  thought  this 
within  the  meaning  of  the  late  ftatute.  But  per  Cur.  the  ftatute 
had  prefcribed  only  2  particular  ways  of  proceeding;  one  by 
pleading  the  matter  of  account  fpecially  \  the  other  by  giving  the 
fpecial  matter  in  evidence  upon  the  general  ifiue  \  and  faid  they 
could  not  allow  of  any  otlier  way  of  proceeding,  and  accordingly 
refufed  the  motion.  Barnard.  Rep.  in  B.R.  214.  Mich.  3  Geo.  2. 
Anon. 

44.  In  debt  upon  an  emtjfet  for  goods  bought,  where  tlie  party 
had  declared  according  to  the  cujlom  of  the  city  of  London^  and  which 
was  removed  up  here  by  habeas  corpus ;  it  was  moved,  that  mo- 

■  ney  might  be  brought  into  court  and  be  ftruck  out  of  the  declara« 
tion,  and  this  was  Ukened  to  the  cafe  of  an  indebitatus  aflumpCt; 
accordingly  the  court  made  a  rule  to  iliew  caufe.  Barnard.  Rep. 
in  B.  R.  420.  Hill.  4  Geo.  2.  Lepege  v.  Pompylion. 

45.  In  an  adion  of  trefpafs  brought  for  the  mean  profits ;  after  a 
recovery  in  ejeBment^  it  was  moved  to  bring  the  money  into  court, 
and  that  it  might  be  ftruck  out  of  the  declaration.  But  the  court 
faid,  this  was  an  oHion  founded  upon  a  torty  and  therefore  refufed 
the  motion.  Barnard.  Rep.  in  B.R.  368.  Mich.  4  Geo.  a.  Chair- 
man V.  Edwards. 

46.  In  cafe  for  dilapidations y  it  wa^  moved,  that  money  might 
be  brought  into  court  and  ilruck  out  of  the  declaration.  But  Page 
J.'  faid,  thefe  motions  are  never  granted  where  the  damages  are  fo 
very  uncertaiuy  and  therefore  never  allowed  in  covenant  for  want 
of  repairs  *,  he  faid  too,  that  formerly  thefe  motions  he  has  known 
refufed  even  in  quantum  meruits.  Accordingly  (the  Ch.  J.  abfent) 
the  court  thought  proper  not  to  make  any  rule.  2  Barnard.'  Rep» 
in  B.  R.  4.  Trin.  5  Geo.  2.  Squire  v.  Archer. 

47.  Per  Cur.  money  may  be  paid  into  court  upon  the  com- 
mon rule,    after  rule  to  plead  is  out,  at  any  time  before  flf 
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pleaded.    Barnes's  Notes   in  C.   B.    194.    Mich.    6    Geo.    2. 
Anon. 

48.  Defendant  brought  money  into  court  upon  the  common 
rule  (plaintiff*  refuting  to  accept  the  fame)  and  pleaded  the  general 
ijfue»  Plaintiff  joined  and  delivered  the  iifue  book,  with  notice  of 
trial,  'Plaintiff"  did  not  proceed  /artier^  but  moved  to  have  the  mo- 
ney out  of  court,  with  cofts  to  the  time  of  bringing  the  money  into  the 
court  s  which  wa3  ordered  upon  plaintiff's  payment  of  cofts  to  de^ 
fendant  fuhfequent  to  the  time  of  bringing  the  money  into  court. 
Bames's  Notea-iu  C.  B.  195,  196.  Hill.  8  Geo.  2.  Savage  v. 
Franklyn. 

49.  Money  was  paid  into  court  by  defendant,  upon  the  com- 
mon rule ;  and  plaintiff'  proceeded  to  trial,  and  recovered  a  fmaller 
fum  than  that  paid  into  court.  Moved  in  the  treafury,  that  de&ndant 
might  have  the  money  out  of  court  towards  his  cofts ;  and  or- 
dered, upon  hearing  the  attomies  on  both  (ides.  Bames's  Notes 
inCB.  196.  Hill.  8  Geo.  2.  Anon.  p      g  ^ 

50.  In  trover^  it  was  moved  for  defendant  to  bring  the  goods  Rep.  of 
fpedfiedin  the  declaration  into  court;  but  the  goods  being  ponderous^  Pra£t.  in 
the  motion  was  denied ;  per  Cur.     Let  the  plaintiff  fliew  caufc  ^'  ^*  '  3J» 
why  he  ihould  not  confent  to  accept  the  goods  and  cofts.  Barnes's  aJconiDlgiyy 
Notes  in  C.  B.  197.  Trin.  10  G.  2.  Cooke  v.  Holgate,  they  being 

many  hou(6« 
lioid  goods  \  and  fayt  fuch  motion  was  denied  Hill*  6  Geo.  2.  Watkiniba  v.  CocJUhott* 

51.  A  rule  to  pay  il.'  iis.  6d.  into  court  was  difcharged,  the 
money  not  having  been  paid  in  till  after  plea  pleaded.  Bames's 
Notes  in  C.  B.  198.  Hill.  11  Geo.  2.  Straphon  v.Thompfon, 


52.  Per  Cur.  money  cannot  be  brought  in  after  regular  judg" 
na.    Bames's  Notes  in  C.  B.  198.  Mich.  12  Ge6.  2.   Burgefs 


Rep.  of 


ment.    Bames's  Notes  in  C.  B.  198.  Mich.  12  Ge6.  2.   Burgefs  c^b.'ss. 
V.  PoUamounter*  HiU.  6  Ceow 
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(B)     In  what  Cafes  it  Ihall  be  delivered  to  the  Hain- 
tifF,  or  re-delivered  to  the  Defendant. 

I.  I N  debtf  the  defendant  faid  as  to  pared  that  hw  has  ttrnt  atwdift 
^  ready  to  fay,  and  yet  isj  and  brought  the  money  into  court j  and 
So  the  re/l  pleaded  in  bar.;  the  plaintiff  pleaded  in  efnfpel  to  ibe  faying 
that  he  has  been  always  ready  y  &c.  J  or  he  imparled  the  loft  term.    Judg- 
ment if  he  (hall  be  received  to  fay,  that  always  ready^  be.    And 
per  Danby,  the  plaintiff  ihall  not  have  the  money  here,  tiU  the 
other  ifTue  be  tried,  and  this  by  reafon  that  the  dasfiaiges  ihall  not 
yet  be  tried ;  but  per  Prifot,  he  may  have  judgment  of  his  debt 
of  this  parcel,  and  his  damages,  and  cefiet  executio ;  fer  diofe 
may  be  well  afTefTed  by  the  court  as  to  this  parcel,  but  the  piaiiitif 
ihall  not  have  it  till  the  other  iifae  be  tried,  by  reafon  that  the 
cofts  are  entire,  which  cannot  be  taxed  till  the  other  iiTue  be  tried; 
and  when  the  plaintiff  pleaded  the  eftoppei  above,  the  defendant 
prayed  to  re4iaYe  his  money  again.     And  per  Prifot,  he  ihall  re^ 
have  it,  quod  non  fuit  conteffiim ;  for  he  has  confefled  of  tfati 
part.     And,  by  him,  if  the  plaintiff  will  relinquiih  the  eitoppel, 
he  ihall  have  livery  of  the  money  without  damages  and  cofts  $ 
and  the  plaintiff  after  relinquiihed  the  eftoppei,  by  which  the 
money  was  delivered  to  him.     fir.  Touts  Temps,  &c.  pL  %%.  cites 
36  H.  6.  13. 
5.  C.  cited         2.  Debt  upon  an  obligation  of  loL  to  pay  40/.  fucbaday.    The 
c^c'of^'  ***  defendant  pleaded  payment  of  20/.  at  the  day^  af id  that  he  (ffrred  ao/. 
Bridges  V.      tcfidue  thei'e  the  fame  day^  and  that  the  plaintiff  refufed  it,  and  that 
Raymond,     jj^  j^^g  htcn  always  ready  to  pay,  and  yet  is^  and  tendered  the  money 
cafe  was        "'  coui't ;  and  the  plaintiff  tendered  to  aver  that  he  did  not  tender  the 
viz.  in  debt   20/.  at  the  day  ;  and  per  Cur.  now  the  defendant  ihall  have  the 
on  bond  to     jjjoney  again,  and  fo  he  had ;  and  if  the  iffue  be  found  for  tJic 
fum*  de-       plaintiff,  the  obligation  is  forfeited ;  and  if  it  be  found  for  the 
fendant         defendant,  the  plaintiff-  has  loft  his  20s.  quod  nota ;  -for  he  has 
pleaded  ten-  ygfufcd  it  by  matter  of  record,  and  taken  the  other  iflTuc  at  hispe* 
11/ end       ril.     Br.  Tout  Temps,  &c.  pi.  32.  cites  21  £.  4.  25. 

/•/#fr,  plain- 
tiff takes  iffut  cr  the  tender^  Sec,  which  is  found  againft  him;  and  now  he  prays  to  have  dtc  mooer 
out  of  courty  but  it  was  denied  ;  for  he  has  loft  that  advantage  bj  taking  tflue  on  the  tender,  and  that 
he  was  too  covetous,  and  by  feeking  to  gain  aU,  he  has  k>it  aii.  Sty.  jSS.  Mich.  1653.  B.  R* 

Benflcin  v.  Herick.  S.  P. 

Defendant  brought  10 1.  into  court,  and  had  it  fhuck  out  of  the  declaration,  aAerwards  thepUia* 
tirf  fufTered  a  nofifult ;  and  the  queftion  was,  whether  he  /hould  be  allowed  to  take  this  money  ?  Et 
per  Cur.  he  fliall ;  for  Jo  much  thi  deftndamt  has  admitted  t«  ^  iur^  and  lb  Doch  he  has  adu^  p»^ 
him :  and  if  the  caufe  had  gone  on  to  trial,  there  muft  have  been  a  verdid  for  the  plaintiflF  as  to  ib 
*  much,  for  this  is  admitted  to  be  due,  and  paid  down  as  the  plaintiff 't  money,  otherwife  perhaps  of 
money  paid  into  court  by  way  of  tender,  Jf  a  man  pleadt  a  tender  and  uncore  prift,  and  pays  the 
money  into  court,  and  the  plaintiff  takes  ilTue  on  the  tender,  and  it  is  found  againft  him,  the  de« 
fendant  (hall  have  the  money.  2  Saik.  597.  pi.  4.  Mich.  9  Ann.  B«  R.  Elliot  t.  Callow,  ci« 
Sty.   388. 
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3.  Money 


I&tfttging:  ^ne?  into  <Jrourt.  ^^ 

3.  Monq^  being  brought  into  court  on  the  common  rulci  and 
itiz  pLnntiJf  mmfuitid 'y  the  defendant  moved  to  have  the  money 
out  of  the  court,  but  the  motion  was  denied  ;  for  he  paid  it  into 
court,  as  knowing,  and  being  confcious  that  he  owed  the  plain- 
tiflF  fo  much,  and  therefore  the  plaintiff  (hall  have  it.  Rep.  of 
Praa.  in  C.  B.  36-  Trin.  ,13  Geo*  i.  Lane  &  al*  v.  Wil- 
kinfon. 

4.  An  order  was  made  by  the  Ch.  J.  at  his  chambers,  that  pro- 
ceedings upon  the  bail  bond  fiiould  be  flayed  upon  paying  171. 
into  court.  Four  fervices  had  been  givm  of  this  rule,  aiid  yet  the 
plaintiff  would  not  take  the  money.  It  was  moved,  that  the  mo- 
ney may  be  repaid  \  for  that  there  mud  be  a  reafonable  time  in 
which  the  plaintiff  mud  be  bound  to  take  it^  and  accordingly  the 
court  made  a  rule,  that  the  plaintiff  fhould  accept  it  within  a 
week.  Barnard.  Rep.  in  B.  R.  73.  Trin.  %  Geo.  2.  Parker  v. 
Stephens. 

5»  63  s.  beinc^  brought  Into  court  upon  the  common  rule,  dnd 
vtrdlcl  for  tht  pefendqnty  upon  motion  in  the  treafury,  and  hear-  ' 

ing  the  attomies  on  both  fides,  it  was  ordered^  that  the  defendant 
fi^uld  havi  tie  mimej  out  of  court  in  part  of  bu  cofls*    Rep.  ot  Pra£l» 
in  C.  B.  54.  Trin.  2  &  3  Geo.  2.  Rathbone  v.  Stedman. 

6.  Motion  was  made»  upon  an  affidavit  that  the  defendant  ioas 
ieady  that  lol.  formerly  paid  into  court  upon  the  common  rule, 
might  be  paid  out  to  his  executorsy  but  denied  per  Cur.  Barneses 
Notes  in  C.B.  194.  Mich.  6  Geo.  2.  Knapton  v.  Drew. 

7.  ^rht  plaintiff  being  deady  the  defendant  moved  to  have  lof.  S.  C.  ao4 
out  of  court,  but  it  was  objefted,  that  it  belonged  to  the  plain-  ^^^  . 
tiff's  executor.     After  hearing  ccHinfel  on  both  fides,  a  rule  was  Bion»  thaT* 
made,  that  the  plaintiff's  executor  fbould  bring  a  newaffian^  and  in  tlie  money 
the  mean  time  all  things  fbould  flay.  Rep.  of  Praft.  in  C.  B.  129*  j^j^^jf 
Pafch.  9  Geo.  2.  Crockhay  v.  Martin.  for  plain. 

ciff*t  nfe, 
.OQ^lit  not  to  be  paid  back  to  diefendartt.  The  totut  have  not  gone  ib  lar  at  to  ordar  payihcnt  to  plMO- 
tiff 'scxeciitDry  but  it  Aems  retSonahttf  if  the  Mocutor  bo  wUlinf  to  accept  the  ntioney  paid  into  conit^ 
and  afiur  trial  it  is  plain  cxecucor  is  inlittcd  to  the  i^oey  paid  into  courts  diough  a  fmallcr  funi  be  re- 
coTcicd;  had  pbuntlfT  lived,  aodrefufed  to  accept  the  money  paid  into  court,  and  been  nonftttted  upon 
dke  trnil»  yet  defendant  could  not  have  the  money  back  out  of  court,  plaintiff  being  iatiilcd  thereto  in 
aH  ci«Bts,  aa  dctemuned  in  Lane  and  Wilkiiifi»n*acnfe«  Barae<*«  Motto  k  C.  J}.  196,  197.  £ailcT, 
9Geo*i*  Crockayv.Martiju 
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fi99  t  OI5cin0tn0  CS^oneg  into  Court 


(C)     Allowed.     Upon  what  Plea. 

!•     A     Suggefted  by  affidavit^  that  be  was  in  execution  for  50/. 
-^^  •   upon  a  judgment  at  the  fuit  of  £.  and  that  he  had  tendered 
the  JaiTie  to  B.  which  B.  refufed  to  accept^  but  ftill  detained  him  in 
prilbn,  {o  prayed f  that  upon  krihging  fo  much  into  court y  he  might  he 
dj/charged.     I3,  oppofed  it,  fctting  forth,  that  after  the  faid  judg-i 
ment  and  execution,  A,  put  him  to  confldcrable  charges  in  chan-> 
cerjr  concerning  the  fame,  and  that  he  had  cofts  affefled  him  upon 
the  faid  A.  and  therefore  prayed  that  he  might  remain  in  prifon 
till  he  paid  both ;  but  the  court  faidy  they  would  take  no  conufance^ 
the  cofts  in  chamery^  and  therefore  granted  A.  his  motion.     Comb. 
387.  Mich.  8W.  3.  B.  R.  Anon. 
r  300  ]        2.  It  was  moved  to  bring  money  into  court,  and  that  they  might 
plead  non  ajfumpftt  infra  fex  anms  /  but  the  court  faid,  they  never 
allow  thefe  motions,  but  upon  pleading  the  general  ijfue.  Barnard* 
Rep.  in  B.  R.  308.  Pafch.  2  Geo.  a.  C.  B,  Anon. 

3.  On  a  motion  for  liberty  to  tender  money  into,  court  upon  fome  tf 
the  promifes  in  the  declarationy  and  to  demur  to  one  of  the  promifes,  % 
rule  Tiifi  was  granted  ;  but  on  hearing  counfel  on  both  fides,  the 
f:ourt  declared,  that  a  tender  of  money  was  in  order  to  make  ax\ 
end  of  the  caufe,  and  not  to  delay  it,  and  therefore  difcharged  the 
rule  to  {hew  caufe,  ^ep.  of  Fra£t.  in  C.  B.  48.  Mich*  a  Geo.  %% 
Tames  v.  Gofey. 

4.  On  n^otion  that  20 1.  which  had  been  paid  into  court,  might 
be  ireftored  to  the  defendant,  by  reafon  that  the  plaintiff  died  fc- 

fore  verdiSy  and  feveral  applications  had  been  made  to  the  executors 
to  take  the  moneyy  but  they  had  not  done  it.  Page  J.  faid,  that  ht 
C.  B.  he  believed  fuch  motion  might  be  regular,  becaufe  there  tbt 
bringing  it  into  court  is  not  direft  payment ;  for  if  the  plaintiff  does 
not  prove  upon  the  trjal,  that  fo  much  is  due  to  him  as  is  brought 
in,  the  defendant  is  intitlpd  to  the  remainder  back  again ;  but  in 
this  court  it  is  direB  paymenty  and  though  fo  much  money  as  is 
brought  into  court  (houlcf  not  be  proved  to  be  due,  yet  the  plain«> 
tiff  is  intitled  to  the  whole ;  accordingly  the  motion  was  refufed, 
the  Ch.  J.  abfent.  2  Barnard.  Rep.  in  B.  R.  i86j  i8y.  Midi^ 
(^QeQ«2«  Jenner  V.  Fadrngton^ 
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(D)    The  Effeia:  of  accepting  the  Money  brought 

into  Court* 

K    T\EB7  up9n  an  obligation  conditioned  for  the  payment  of  a  lefs  S.  C.  dtdk 
^  fttm.     The  defendant  pleaded  tender  at  the  day  i^  touts  ^^*  "• 
temps prift ;  the  plaintiff  received  the  principal  fum  in  courts  and  e^T^3k 
judgment  to  acquit  the  defendant  of  the  fum  received,  and  the  ofHomvf 
plaintiff,  to  have  damages,  alledges  a  demand  of  the  money  from  ^^•"*» 
the  defendant ;  and  it  ^x^as  thereupon  demurred  and  adjudged  for 
the  defendant ;  for  if  the  plaint^  would  have  damages,  he  ought 
not  to  have  received  the  money y  but  to  fuffer  it  to  remain  in  court ; 
for  after  judgment,  quod  eat  inde  fine  die,  no  iffue  fhall  be  taken. 
Cro.  J.  J  26.    pi.  13.   Trin.    4  Jac,   B.  R.     Hanold  ¥•  Clot-* 
worthy. 

2.  A  rule  was  obtained  for  payment  of  5I.  into  court,  the  money 
had  been  tendered^  hut  was  refifed,  and  on  that  refufal  brought  into 
court,  and  cofis  taxed*  The  defendant  infifted,  that  no  cods  ought 
to  be  paid,  the  plauitiff  having  refufed  the  money.  The  counfel 
for  tht  defendant  infifted,  that  the  refufing  the  money  when  ten- 
dered,  had  put  the  defendant  to  the  charge  of  paying  it  into  court 
and  pleading,  therefore  the  plaintiff  ought  to  pay  cofts  from  the 
time  of  the  refufal ;  but  the  court  over-ruled  this,  for  though  the 
defendant  tendered  the  money,  Jbe  could  not  tender  the  cojls  before  they 

nuere taxed.  Rep.  of  Frafl.inCtB.  120;  12 1*  Trin.  8  &pGeo.2, 
Cotton  v.  Perks. 

for  more  of  Bringmg  Money  into  Court|  in  general^  fee  other 

proper  titles* 


(    301    ) 


ji* 


(A)  i&urrottgJ» 


ft*  ti  3Ed»  i.  1rt|  6*1* ttLA  Wallix  mcmbrana  3.  pro  bargat* 

*  Fx  ^^J"  de  Carnarvon,  ie  ribertatihujuis^  &c.  it 
Ifeglrts  vKth  the  ting's  grant,  quod  fit  liber  burgus  bf  homines  liberi 
ittrgJnffeSi  &c*  mcmbrana  4.  pro  burgenfibus  de  Aberconwej  dt  libera 
fmhUi  ftthy^  &c.  in  fach  mannet  as  the  other,  &c.] 

^2»  5  Ed.  T.  ilot.  Cartarum  mcmbrana  14.  part  2.  grant  of  the 
Mk^,  qubd  villa  noftra  de  nova  Windfor  fit  liber  burgus  &  habcat 
Eb^at^s,  &c.j 

[3.  6  Ed.  I.  Rot.  Cartarum mcmbrana  4.  part.  Itbertates  antca, 
Ihat  lie  hath  made  libct  burgus.] 

[4.  18  Ed.  z.  kot.  Cartaruiti  membrana  2.  ^ant  to  the  town 
tt  Ba/enweci,  quod  fit  liber  burgus,  &  quod  inhabitantes  libefi 
fcttrgenfes,  cum  omnibus  libertatibus,  &  confuetudinibiU  ad  bor- 
gtmi,  &c.] 

[5.  12  Ed.  I.  Rot.  fat.  M.  14.  rex  conceffit  quod  villa  de  Lime 
in  coimiatu  Dorfeiiit  fit  liber  burgus  &  homines  ejufdem  villac.fint 
iiberi  burgenfc^,  ita  quod  habeant  gildam  mercatoriam^  cum  onw 
i^ibus  ad  gildam  fpeflantibus.] 

For  more  of  Burrough,  in  general,  fee  otlier  proper  titles* 


^8-latoj5.  *3o«  1: 
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MlMMMAiMkilMM— 


(A)     By-Laws.     Who  may  make  them*  foi.  365* 

{l.  15  H.  6.  f  T  is  enafted,  that  no  majlers^  nvardens^  or  pe^pU  of 
cap.  6.  I  '  guilds,  fraternities  J  atul  other  companies  incorporatt^ 
fliall  nake  or  ufe  any  ordinance  which  Jhail  be  to  the  diminution  or 
ijinheritance  of  the  francUfes  of  the  king  or  others ^  nor  againjl  the 
commsn  profit  of  the  peo^l.^  nor  any  other  ordinance  of  charge  y  &c.  but 
diis  is  expired  as  19  /f.  7.  cap.  7.  whete  it  is  ctiaded,  that  no 
ordinance  jhcdl  he  made  in  dlmimUion  or  diftnheritance  of  the  preroga^ 
five  of  the  king  nor  other ^  nor  again/l  the  common  profit  of  the  people^ 
imlefs  they  are  examined  and  approved  hy  the  chance/hr,  ireafutrer  of 
Englandy  chief  jujfices  of  either  bench f  or  2  of  thenij  or  bothjujlices 
if  afffe^  in  their  circuit  'where  the  ordinance  is^  &c.  nor  fhall  dijlrain 
onj  to  fue  to  the  king  againft  fuch  ordinances.'^ 

£2.  3  ,H.  7.  cap4  9.  [recites  that]  an  ordinance  [was]  made  lit  E  3^^  1 
London,  upon  pain  that  no  freeman  of  the  city  ibafi  so  or  come 
to  any  fair  oc  market  out  of  the  city  of  London,  with  any  man- 
ner of  waresi  &c  to  fell  or  barter,  to  the  intent  that  ail  buyers  mnd 
merchants  fbouldrefort  to  the  faidcky  to  buy,  &c.  and  this  ordtnanoe 
noas  \tnade'}  void  by  the  [this]  (latutt,  becaufe  of  the  great  daihage 
which  was  likely  to  come  by  it.] 

[3.  12  H.  7.  cap,  16.  [6.  recites  that]  a  bylaw  [was]  made  by 
the  merchant-adventurerSf  that  none  Ihall  fell  or  buy  at  the  4  marts 
within  the  dominions  of  the  duke  of  Burgundy,  before  compo- 
fition  made  byfitie  with  the  faid  merchant-adventurers ^  contrary  to  the 
liberty  of  every  Englifhman^  and  to  the  liberty  of  the  faid  mart,  and 
therefore  enahedthat  this  ordinance  fhall  be  void,] 

[4.  If  an  ordinance  be  made  by  a  corporation  which  hath  power  to 
make  it  hycuftom  or  charter y  if  tne  ordinance  be  reafonable  atullaw^ 
fiil^  it  may  be  put  in  execution  without  any  allowance  by  the  chan- 
cellor, treafurer,  or  others,  &c.  according  to  the  ftatute  of  19 
H.  7.  cap.  7.  CO.  5.  Chamb.  Lond.  63.  b.  (but  it  feems  that  they 
forfeit  the  penalty  of  the  ftatute,  and  it  does  not  make  the  ordi- 
nance void.)] 

5*  By-laws  made  have  a  foundation  on  patent^  cuflom^  or  confent.  Zwj  bj- 
Arg.  Cart.  178.  Hill.  18  &  19  Car.  2.  C.  B.  in  cafe  of  the  Earl>^J«^  ^^ 
cf  £xeter  v.  Smith.  S^er  0/" 

prefcriptionS 
per  Holt  Ch.  J.    «  Mod.  6S3. 

6.  Th9 
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6.  The  making  by-laws  is  incident  to  every  corporation  aggre* 
gate  \  for  that  power  is  included  in  the  incorporation ;  per  Hdt 
Ch.  J.  Carth.  482.  Pafch^  1 1  W.  3.  B,  R.  London  City  v. 
Vanaker. 
Of  common  7.  The  privilege  of  making  of  by-laws  is  vefted  in  the  city  of 
right  every  London  by  common  right,  if  not  by  cuftom ;  for  it  concerns  dw 
maymake  a  better  government  of  the  city  %  and  every  city  and  town  corporate 
by-law  con-  may,  by  a  power  inherent  to  their  conftitution,  make  by-laws  for 
fi^Mciif^  the  government  of  that  body  politic,  and  this  is  the  true  touch- 
Ranted  t»  ftone  of  by-laws.  And  note,  it  was  faid  by  the  Ld.  Hobart  in 
tinm,  be.  his  Rep.  toL  211.  that  he  holds  that  the  power  to  make  by-laws, 
i^r  ^e  wd.  given  by  fecial  claufe  in  all  corporation-patents,  is  needUfsy  that 
fare  of  the  power  being  included  by  law  in  the  incorporating  ad}  for  as  rea» 
body  politic,  fon  is  given  to  the  natural  body  to  govern  it,  fo  the  politic'body 
in^theterT*  muft  have  laws,  as  a  politic  reafon,to  govern  it;  per  Holt  Ch.J. 
«aof  in-  in  delivering  the  judgment  of  the  court.  5  Mod.  439.  Trin. 
corporation,    jj  ^Jf  ^  n,  London  City  V.  Vanacre. 

11  Mgd.  -^  ' 

ft70.    The  City  of  London  t.  Vanacre. S.  C.  cited  by  Holt  Cb.  J.     xx  Mod.  686.    Tke  CSty 

of  London  v.  Wood. 

A  corporation  has  an  iwtpVud  fewer  to  make  by-laws  j  ^af  where  the  tburter  gives  the  compiiiy  m 
^pfi^er  to  make  by^ltwsy  tbey  can  only  make  them  in  Jucb  cafes  as  they  are  enabled  r«  do  by  tbe  cbartir\ 
for  fuch  power  given  by  the  charter,  implies  a  negative  that  they  iball  not  make  by-laws  in  any  other 
cafes}  pcrLd.  C,  Macclesfield.  ^  Wms.*sRep.  209.  Hill.  17^3.  Cbild  y.  the  Hudion's  Bay  Com* 
pany. 

1  Salk.  397,  8.  Every  by-law  is  a  law^  and  as  ohRgatory  to  all  perfons  bound 
b«t  S.  p!  ^*  "^7  ^^>  ^^^  ^^>  within  its  jurifdiAion,  as  any  a3  cfparliaminty '  only 
docs  not*  with  this  difference^  that  a  by-law  is  liable  to  have  its  validity  brought 
in  queftion,  but  an  ^(k  ox  parliament  is  not ;  but  when  a  by-law 
is  once  adjudged  to  be  a  good  and  reafonable  law,  it  is  to  aD  in- 
tents as  binding  to  thofe  that  it  eirtends  to,  as  an  a£l  of  parliament 
can  be ;  per  Holt  Ch.  J.  la  Mod.  678.  Hill,  i  j  W^  3.  in  caft 
of  the  Cit^  of  London  v«  Wood, 
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(A.  2)     What  ihall  be  faid  a  ^00 J  By-Law, 


{l.    JpD.  6.  incorporated  the  town  of  5/.  Atbat^s  hy  the  name  of  ^  Rep.  €4. 
-^  mayor f  &c.  ai/^  granted  to  them^w^r  /^  ifwi^  ordinances  ;  a.  Trin.  3 J 
and  tf/?*r,  wljen  the  term  was  appointed  to  be  there^  by  the  aifent  of  cu*rk?cj^' 
A.  and  other  burgefles,  they  affejfed  a  fum  upon  every  inhabitant  for  ai*  Clark  v. 
the  charges  in  ereition  of  courts  thercy  and  ordained  that  if  any  refufe  Gap«>  »nd 
topaj^  &c.  they  fhall  he  imprifoned.     This  is  not  a  good  ordinance  '^jj^  imprff 
to  imprifon  men  if  they  do  not  pay,  bccaufe  it  is  againft  the  fta-  fonment  the 
tutc  of  magna  chartaj  nuUus  liber  homo,  &c.    but  they  might  plaintiff  htd 
have  inJliBed  a  reafonable  petialty^  but  not  imprifonment,  which  ^s.ctched 
penalty  they  might  have  limited  to  be  levied  by  diflrefs*  or  to  have  %  inft.  54. 
vnaQionof  debttoTxt.    Co.  5.     Clerk's  case,  adjudged,  64.]       "^'S.'^'? 

I         .8.  C.  cited  Jo.  162.  pi.  2— — S  Rep.  127.  b.  S.  C.  cited. S.  C.  cited  5  Mod.  i57« 

Mo.  530.  Arg.  cites  Trin.  38  EUc.  C.  B.  and  fcems  to  intend  S.  C.  though  tlie  point  it 
fomewhat  different,  viz.  that  a  by-law  was  made  at  St.  Alban^s  for  every  inhabitant  to  pay  a  fum  of 
money  certaini  in  contribation  for  making  the  vill  clean  and  ferviceable  for  the  term  to  be  kept  there^ 
aod  rcied  good ;  hot  becaufe  they  aflefled  corporal  punishment  of  imprironment  upon  the  offendefi  it 
Wis  ill,  and  adjudged  void  in  adion  of  falfe  imprifonment,  becaufe  contrary  to  magna  charu.— See 
(C)pl.  1.  aod  the  notes  there.  Jo.  i6a.  pi.  2.  Trin.  3  Car.  B.  R.  in  cai'e  of  the  King  v« 

the  Corporation  of  £ofh>n,  S.  P. 


[2.  King  Charles  made  the  fouremakers  of  London  a  corpora^ 
tion,  and  gave  to  them  power  to  make  ordinances,  and  they  made  ^^^'  3^4- 
an  oidinancc  that  none  fhould  ufe  the  trade  till  he  was  free  <f  the  '~  ~'~ 
corporation^  and  that  if  any  who  was  not  free  did  ufe  ity  he  fhould 
forfeit  40/.  for  every  week  which  he  did  ufe  it,  and  to  be  committed 
fir  it :  and  after  they  Tsommiited  J.  S.  for  ufing  the  trade,  and 
not  paying  40s.  contrary  to  the  ordinance.  This  is  not  lawful  to 
imprifon  him.  Hill.  14  Car.  B.  R.  Hardcastle's  case,  per 
Curiam,  refolved  upon  an  habeas  corpus,  and  he  delivered  ac- 
cordingly.] 

[3.  A  by-law  by  a  corporation  of  weavers  in  a  town,  to  rr-  Hob.  no. 
firain  apprentices  educated  in  the  fume  trade  within  the  fame  town  for  pi-  *68. 
7  ^ears  after  the  making  of  the  by-law,  is  utterly  void.     Hobart's    j^c^^Nomi 

Reports,  285.]  V.  Staps,  " 

s.  c 

Hutt,  5, 6.  S.  C.  agreed  that  the  ordinance  was  againft  law,  and  judgment  againft  the  piaintiffii.'— — 
Brownl.  48,  49.  S.  C.  adjudged  for  the  defendant.  Mo.  869.  pi.  1205.  S.  C.  fays  that  the 

ordinance  was,  that  none  fhould  exercifeihe  trade  within  the  town,  unlcfs  that  he  had  been  an  appren- 
tice witluathe  town  7  years  befo-e  the  ordinance  made;  and  adjudged  that  the  by<law  was  againft  rea- 

fon. Hob.  211.  S.  P.  which  Hobart  Ch.  J.  faid  was  abfurd-    ■  ■       Se?  Frcem.  Kep.  36,  37. 

pi'  44.  C.  B.  The  Mayor,  Sec.  of  St.  Alban's  v.  Dobbins. 


[4.  A 


I  » 


Hob.  ail.  [^^  A  nnv  corporation^  not  having  2X\y prefcription  to  appropriate 
Hobart*Ch.  ^^  thcmfclvcs  and  exclude  others ^  cannot  make  a  by^w  to  exclude  all 
J.  hyif  that  fer/onj  from  ufing  an  art  or  trade  in  their  tawny  to  which  thej  were 
this  was  the  not  apprentices  in  the  fame  toHvn,  though  they  have  fcrvcd  as  ap- 
cbkfiyln.     prcnticcs  to  it  in  another  place.     Hobart's  Reports^  285.  between 

tended,  and     NoRRIS  AND  StAPES.Q 
which  be 

iayt  is  indeed  great,  and  wheretn  the  qoeftioo  is  between  the  pjurticuhr  privileges  of  towns,  and  the  ge- 
necai  liberties  of  the  people,  which  U  fit  to  recdve  a  determination,  becaufe  it  runs  through  the  realm ; 
but  (ays  this  point  was  not  fpoken  to  at  the  bench,  but  referved  till  fome  other  adion  fliould  rehire  it. 
•— p-Mq«  869.  pL  1205.  S.  C.  and  adjudged  that  tbeadion  did  not  lje>  becaole  they  vreie  faicor- 
porated  vitfatn  time  of  memory,  and  after  the  ftatute  of  5  £liz.  fo  that  the  power  to  make  by-Um  it 
not  given  to  them.  Cro.  J.  597.  pi.  19.  Mich.   18  Jac.  B.  R.  in  cafe  of  Broad  v.  Jollyfe,  it 

was  iaid  th^t  a  prcfcriptkm  to  reftraia  one  from  ufing  a  trade  ia  fuch  a  pUce  is  good— »-Raym«  194, 
i^g.  cites  Mich.  1656.  in  C.  B*  Oiburae's  cafe,  where,  after  many  arguments,  •  *  ^Mktwatum 
^leed  between  by-laws  made  by  virtue  of  a  cuftom,  and  where  ^ley  are  made  by  viituc  of  a  charter; 

and  that  fo  ia  Cro.  J.  597.  Broad's  cafe,  that  a  cuftom  is  ftronger  than  a  charter. S.  H.  A^g. 

Cart.  69.  and  ibid.  iiS.  Mich.  18  Car.«.  C.  B.  in  cafe  of  Colcbdtcr  (Mayor),  Jbc.  y.  Goodvii,  * 
common  law  forbids  not  a  man  to  ezercife  a  trade  any  where,  yet  a  cuftom  may  xcftraio  it }  per  Tvidl 

2.  cites  43  £•  3.  52*  and  if  fuch  a  by-law  had  been  by  a  new  corporation,  it  is  a  difpute  whether  it 
ad  been  good,  and  fuch  a  law  is  not  againft  any  flatute,  it  being  good  by  cuftom  and  prefcription,  and 
cites  8  Rep.  11 1.  where  this  difference  is  taken.  And  ibid.  120.  Bridgm^n  Ch.  J.  held,  that  a  ca£> 
tom^  in  fuch  a  cafe,  wiU  warrant  that  which  a  grant  cannot  do  \  and  as  to  what  was  £ud  that  by-iant 
lor  reftraint  of  trade  ought  to  be  taken  ftridly,  he  denies  that  \  for  when  they  are  to  iheogtbea  a  cor- 
poration, and  to  regulate  a  trade,  they  ought  not  to  be  taken  ftri^iy^  becaufe  a  general  liberty  of  trade, 
Without  a  regulation,  does  more  hurt  than  good.  See  Freem*  Rep.  36,  37.  pi.  44*  Trio.  i672« 

Mayor,  &c.  of  St.  Alban's  v.  Oobbin«« 

A  by-law  [5.  King  Edw.  3.  by  his  letters  patents  gave  authority  /•  the 
was  made  in  fffayor  and  commonalty  of  London  to  make  by-laws  among  them, 

thtr^&ould  fi^  ^^^  betti'r  government  of  the  city^  and  this  was  confirmed  by  oB 

it  no  more  of  parliament  :  and  after  a  by  Jaw  was  there  madcy  that  no  carman 

tUn  4A0  quithin  the  city  Jhould  go  with  his  cart  without  a  licence  of  the  guar^ 

^bWe'mh^'  Jww  of  fuch  an  hofp'ttal :  and  that  if  any  one  did  to  the  contraiyt 

^off,aBd  if  that  then  he  ihall  forfeit  15/.  for  every  time*     This  is  a  Yoid  byt 

Tr  *'h  '^^'  becaufe  it"  is  in  reftraint  of  the  liberty  of  the  trade  of  a 

the  owner  Carman^  and  fo  againft  reafon ;  for  this  tends  only  to  the  private 

ihould/cr-  benefit  of  the  guardians  of  the  hofpital,  and  is  in  nature  of  a  nm 

/r»/40j.  It  jj^A^/„     Trin.  42  Eliz.  B.  R.  between  Paymeand  Uaughtoh, 

was  objected      j .     j      j  t 

this  wjs  not  adjudged. J 

a  good  by- 
law, becaufe  it  was  a  reftraint  to  trade ;  but  the  court  held  the  by-law  good  ;  for  if  the  number  of 
carti  be  not  reftrained,  they  might  be  a  great  nufance  in  ftoppiiig  up  the  ftreets,  and  hindering  paAge. 
Sid.  284.  pi.  18.  Pafch.  1%  Car.  2.  B.  K.  Player  v.  Jenkins.    .  a  Keb.  27.  pi.  57.  S.  C.  nA 

a  pixKedendo  was  awarded,  nifi Vent.  21.  Patch,  ai  Car.  a.  B.  R.    Player  v.  Jooa^  S.  P* 

reCblved  that  the  by-law  in  London,  whereby  the  number  of  carts  were  reftrained,  is  a  good  by-la*'* 
1  Keb.' 490.  pi.  39.  S.  C.  and  agreed  the  by-law  to  be  good.— —Ibid.  50 1.  pi.  64.  S.O. 
and  a  procedendo  was  awarded.  — —  S.  C.  cited  by  Holt  Ch.  J.  in  delivering  the  opuion  of  ijie  cowt* 
5  Mod.  441.  Tiin.  11  W.  5. 

At  a  conooBon  council  held  April  2d,  1677,  it  was  enaded,  that  a  fanner  by-law  canceniog  tfct 
ordering  o(  carts  and  carmen,  fliouid  be  repealed  ;  and  that  the  prcfident  of  Chrift'i  hofpical  Iball  have' 
the  ordering'  thereof;  and  that  there  (ball  be  110  mort  iban  420  r«rrr  to vf»rk  i*  the tity  and  iiitrtia  rhtn» 
«ffir  bir€i  and  that  17  s.  6  d.  and  mo  tmre,  JbaJi  he  paid  yearly  for  tverycmrt'y  and  %ou  aad^ 
more,  fw  a  fine  a^ir  any  aamittfince  tr  alienation  of  a  cart,  wbkb  fiall  be  offHed  ttwardi  tbe  rtSff  4 
tbe  pocr  orphans  in  Cbr,ft  s  hojftital  \  and  that  if  any  wbarfivgrTf  or  retailir  in  /sm/,  fi/aU  ketf  or  «icri4 
cart  nor  lietnjed  by  tbe  prejuitnt  and  guvermort  of  tte  faid  bojfitaly  be  Jball  forfu  138.  4d.  to  be  le- 
covercd  by  atlioa  of  debt,  in  the  name  of  the  chamberlain  of  the  city,  in  the  lord  mayor^s  court*    It 

iwa 

iX 


«ts  aifoed  dtft  this  wumifoid  ipy-law,  becauie  in  all  privJleget,  eatber  t^rcufton  or  "by  chartts,  ic» 
make  Iyy4s«irs,  there  muft  be  this  claufe  eithicr  rzprtfTed  or  implied,  that  th^y  be  ad  otilitatem  n^t^ 
yopula  &  ncioni  comfooa.  Kow  it  may  propaiy  be  faid  to  be  ad  utitiutem  populi,  wheo  the  ad^ntages 
aieaDutvaiy  that  ia*  when  the  daty  w  equivalent  lo  t|)e  profit ;  Co  is  the  cais  of  BUck.well-hal],  ^  Rep. 
62.  b.  where  the  penny  for  hallag^  iae^ulvaleat  to>the  labour  of  ^u:  fearcheri  but  hete,  by  thisit{^« 
law,  there  is  17  s.  6d.  per  ann.  rent,  and  ao  1.  fine,  to  be  pa*;d  by  the  carmen,  not  in  refpc^t  to  ai^ 
tbhig  ibr  ofcrieeiog  and  ordering  their  carta,  iwt  for  (he  ate  of  the  poor  ci  Cbrift'i  hofpitaJ  j  fo  that  ii 
u  a  mere  impofitioo,  without  any  regard  to  the  thing  in  ^utfiioo-  Adjudged  by  the  whole  court,  oemioe 
coQtiadicente,  that  the  by-law  was  not  good,  by  reafon  of  the  fine  and  rent  \  but  iA  all  things  elfc  was 
very  ggcd,  aod  a  procedendo  Uras  granted.  Raym.  %%tL  ^z^  Mkh.  yi  Car.  a.  ia  (he  f.afhc^ycr 
ChambcTy  I^Uyer  v.  Vexc, 

[6.  &  if  the  mfrckafit-iaylors  of  LoifAm^  by  force  of  a  qharto-  Mo.  57^^^ 
of  dj£  king,  which  give«  to  them  authority  to  make  by-laws,  22at  v^Hur' 
make  a  by-lavr  tha$  no  merchatU  Jbali put  b'u doth  U  be  dreffcd  but  at  du,  s.  c. 
€  chtbworin's  of  their  company^  this  is  a  void  by-law;  for  it  is  f-jy'th^or- 
againft  reafon,  and  the  general  liberty  of  the  fubjeft,  to  be 're-  SMtTwTT 
Anined  from  putting  his  work  to  whom  he  pleafes.   Trin.  42  £L  btotfaer  of 
B.  IL  adjudged.]  ^^  f«^»«y 

J      o       J  fliould  puc 

Mt  one  half  of  his  clotfaei  to  be  dreflTed,  Ace.  to  feme  brother  of  thdr  coinpaiiy.  Adjudged  that  thia 
ly Jaw  is  ia  tStiSt  a  monopoly,  and  chat  a-prcfeription  of  fuch  kind  co  mduce  the  iaJe  tr«de  or  traflic 
to  a  company  or  oae  perfon,  and  thereby  to  exci^de.  others,  is  agalnd  law.  ■  S.  C.  cttad  Mo.  671. 

that  the  by-law  was  held  Toid.—S.  C.  cited  11  Rep.  S6.  per  Cur.  accoidingly,  and  that  the. pow«r 
diey  had  by  charter  to  make  ordinances,  was  with  an  ita  quod  they  be  conioBant  to  law  *  and  reaiboy 
and  that  it  was  adjudged,  that  though  this  ordinance  had  the  countenance  of  a  charter,  yet  it  v^«i 
agaiaft  the  common  law,  becaufe  it  was  agaioft  the  liberty  of  the  fubje^  \  for  every  fubjc^  has  free, 
dom  by  the  law  to  put  bis  clothes  to  be  drefled  by  what  cloth  worker  he  pleafe,  and  ihe  refiraining  it  to 
ecrtaia  ptrfons  is  in  cffeA  a  monopoly,  and  tbeiOfoie  I'uch  by-law  by  colour  of  a  charur,  or  any  graoi 
by  charter  to  fixh  efied,  will  be  void.  a  inft.  47.  S.  P.    ■  S.  C.  cited  by  AttherJ. 

Caru  ii6. 

[7.  If  the  corporation  of  laylors  in  Ipfwichy  by  force  of  the   « x  Rep.  53, 
kin^s  patent,  wliich  gives  them  power  to  make  by-laws  for  their  ?^^' **' 
better  government,  fo  that  they  be  according  to  the  law  of  Eng-  roU.  Rep. 
land)  make  a  by-law  that  now  Jbali  exercife  the  trade  of  a  taylor  in  4«  p*-  6. 
Iffwichj  qui  non  fuerit  allocatus  per  legale  tuarrantum  vel  authorita-  /  ^J[Jj^"  ^ 
tern  datam  by  the  fqid  corporation^  or  '^  of  the  majlers  ^nd  tvardchsy  shcrring,' 
mr  JhaU  fet  up  any  Jbop  for  this- art ^  nor  Jbali  exercife  it,  until  fuch  ?.  C.  ad- 
timeas  they  have  prefenteif  themfelves  to  the  majler,  &c.  or  3  of  them,  ^G^b^HI! 
or  f  proved  that  they  have  ferved  in  this  trade  as  an  apprentice  pi.  3  51. The 
for  7  years  5  and  if  any  docs  contrary,  that  he  Avail  forfeit  3I.  to  ciothwo.k- 
thc  faid  corporation  J  tliis  is  a  void  by-law,  becaufe  by  this  none  ^fch'scs^. 
(hall  exercife  his  trade  without  their  allowance,  and  becaufe  it  is  r^»/^.>.^ 
not  known  what  proof  is  fuiHcient  J  within  the  by-^law.  E.  1 2  Jac.  t  ^ »*•  t^i- 
B.  IL  The  Corporation  of  Ipswich,  adjudged.]  u.  -^^^  ^ 

S.  C.  ad» 
judged.  S.  C.  cited  Arg.  Comb.  azi.  and  fays  the  i^iba  of  thit refolotion  ia  Ld,  Cokes  it 

Rep.  was  becauie  it  tended  to  the  reftraintof  trade,  Ac. 

f  Doderidge  J.  alked  how  this  pr.of  /hould  be  made,  and  whether  the  wardens  Aould  be  judges  of 
this  proof,  w:.atihall  be  fufllicient,  arid  what  not  \  and  Coke  Ch.  T.  to  the  fame  purpofe,  400  laid  that 
thay  caonot  cake  ja  oach  ;  for  how  an  oach  Ihuuid  be  warrantable  Ay  a  patent  he  did  not  know.     RoU. 

Rep.  J.  S.  C. And  Godb.  154.  fays  ic  W4S  agreed  t^tat  the  proof  cannot  be  upon  oath  ;  for 

faJi  a  corporation  cannot  adminifter  an  oath  10  tiie  party,  and  then  the  proof  muft  be  by  his  indcn- 
ttties  and  witnefles,  and  perhaps  the  corporati'^n  will  nt)C  allow  ^i  any  of  chem  ;  for  which  the  party 
h^s  no  remedy  againil  ti.e  coiporation  hut  by  his  adlion  at  the  common  i^w,  and  in  the  mean  time  he 
ihouid  be  baried  of'  his  taade,  which  is  all  hir  living  and  maintenance,  and  to  which  he  had  been  ap^ 
pmuce  for  7  y»rs}  ami  bccjule  by  this  way  they  ihouid  be  judges  in  their  own  eaufc,  which  is  agaioft 
U«  \  and  (he  kirg  csianot  giaiu  u»  auio^bc  to  d.o  a  '.iwig  wii^h  i*  againft  the  !aN. 

[8.  If 


3^^ 


IBT^t^M 


K  Rep.  61.  I^g,  if  an  ordindnee  be  made  in  London^  by  the  cofftmcn  eoundt  (wtd 
A'-iElU?*  '^^^^  power  by  cuftom,  which  is,  among  other  cuftoms,  confirmed 

b/k by  z€t  of  parliament  by  general  words),  that  if  any  freeman^  citizen^ 

3  Lc.  264,  or  Jlr anger ^  ivithin  the  city y  Jball  put  any  hroad'<loth  to  f ale  liMhin 
S.c/bul  for  '^  ^Xy  2/*  i»9^dony  befdre  it  be  brought  to  BlachvelUhall  to  be  vievxi 
the  ftate  or  and  fearchedj  fo  that  it  may  appear  to  be  faieabUy  and  that  halbge  be 
«fe«°^*'  /yfliV/yjr  iV,  fcilicet,  id.  for  every  cloth,  that  he  fh^W  forfeit  for 
^4^ an/  every  cloth  6s.  8d.  this  is  a  good  ordinance,  as  weU  to  bini 
fays,  a  pro-  ftrangers  as  freemen^  becaufe  it  is  made  to  prevent  fraud  and  falfity 
*****^**jr*  ^"^  cloth,  and  for  the  better  execution  of  the  ftatutes  without  dc- 
l!*?:,  cited  ceit,  and  the  i  d.  for  hallage  is  but  a  reafonable  expence  of  charge 
Arg.  Mo.  for  the  benefit  which  the  fubje£t  hath  by  it.  Co.  5.  Chamb.  Lend. 
5^*  62.  refolved.] 

Roll:  Rep.  [p-  If  »  by-Iaw  be  made  in  London,  that  none  fhall  make  a  hat* 
312.  pi.  21.  pre/Sf  nor  ufe  it  within  the  city,  under  the  penalty  of  loL  for  the  mak^ 
CO  rtV***  ^^^  thereof,  and  5/,  for  the  ufe  thereof  this  is  a  good  by-law j  becaufe 
form  them-  the  ufing.of  thefe  prefles  is  dangerous  for  fire,  and  deceitful^  ina& 
felvesofthc  much  as  this  makes  cloths  and  ftufFs  better  to  the  eye  than  they 
SwMge'arif-  ^'^^^^  truth.  Hill.  1 3  Jac  B.  R.  Edwards's  cafe,  adjudged  upon 
ing  from       a  habeas  corpus.] 

thcfe  hot- 

prefiety  appointed  certain  of  the  company  of  clodi-workcrt  to  come  into  court  and  inform  them»  whicb 
they  did,  and  upon  their  affirming  the  danger  and  deceit  of  themi  and  lilcewife  OA  readings  the  Hauce 
•f  5  £•  6.  [cap.  6.  J  the  by-iaw  was  held  goodj  and  a  procedendo  granted. 

•[3063 

Cro.c.497.       [10.  If  there  hath  been  a  court  (which  Is  calkjl  curia  legoTu) 

J!  Tutnw**  ^^^^  h  '^'  ^^^^  ^f  ^  ^onor^  time  out  of  mindy  in  a  great  moor,  part 

fi'.  c.  and  *    •  of  the  manor  (in  which  many  men  have  common),  for  the  better 

held  good,     ordering  of  the  common  there,  at  which  all  the  commoners  ought 

^To!*4.in'  to  appear  by  the  cuftom,  and  there  hath  ufed  to  be  a  homage 

pl.  9.  s.  C.  fworn  by  the  fteward,  which  homage  hath  Cifcd  to  prcfent  all  op- 

bttt  s.  P.      preffions  and  offences  in  the  common,  and  to  make  by-laws  and 

pe^.^lbld!  ordinances  for  the  better  ordering  of  the  commoNy  which  ordinances 

434.  pl.  1. '  the  commoners  ought  to  obey,  under  a  reafonable  penalty,  uport 

S.  C.  but     them  to  be  affefled,  to  be  forfeited  to  the  lord,  &c.  and  the  ho- 

not  appear,     ^^^g^  fwom,  make  a  by-laWy  that  no  comtnoner  ffjall  put  his  Jbeep 

—Mar.  aS.   within  apart  of  the  moor,  under  the  pain  g/"  3/.  4//.  to  be  forfeited 

pl.  64.  t»*c    to  the  lord,  and  this  by-laiu  is  pitblifbcd  and  proclaimed  in  court y  this 

^     "*  "       is  a  good  by-law,  and  (hall  bind  all  the  commoners,  becaufe  this 

by-law  arofe  out  of  a  cuftom  which  began  by  confent  of  parties  \ 

alfo,  this  does  not  take  away  all  the  common,  for  he  may  have 

iJ|.--t  D.  common  for  other  cattle,  and  that  more  abundant  j  alfo,  be  is 

31a.  b.  323.  not  reftrained  as  to  (heep  in  all  the  moor,  but  only  in  one  pan,and 

a.  pl.  23.      ,^jg  jg  jj^  nature  of  an  aft  of  parliament  as  time  and  occafion  re* 

vftiVf  cafe,'    quires,  as  perhaps  by  inundation,  or  other  occafion,  it  may  be 

where  a  b;r-   inconvenient  for  flieep,  and  at  another  court,  when  the  occallon 

^^d*^b*  the  ^^  ^siken  away,  it  may  be  altered  ;  and  this  fiiall  biinl  as  well  ho* 

homage  as  to  magers^^s  Other  commoners ;  and  this  is  not  like  the  cafe  of  f  D. 

the  turning     i  j  £1.  3^2.  and  f  2  H.  4.  24.  b.  becaufc  there  the  commooen 

luriajS^u  ^*^  ^^^^  common  at  the  will  of  the  lord  only,  and  in  this  cafe 

"^t  the 


arguments 
of  the  Ld. 

Ch.  J. 

S.  C.  cited 


tfce  commoner  ought  to  take  notice  of  this  by-law,  without  any  inthecom- 

panicular  notice  given  to  him,  or  otherwife  he  Ihall  forfeit  the  ™"o/^*e  ^ 

penalty,  becaufe  he  ought  to  appear  at  the  court,  and  the  cuftom  tenant 

is  alleged  to  be,  that  if  the  by-law  be  proclaimed,  that  it  (hall  .*°"''«^  P"' 

bind  all  commoners,  and  this  is  a  perfonal  thing,  ergo,  Trin.  14  '"  '^  *  . 

Car.  B.  R.   between  Tinteny  and  James,  per  (J)  Cur^m,  ad-  ^f-jL  366.' 

judged  in  a  writ  of  error,  upon  a  judgment  in  Banco,  where  it  v    .^^y  -^ 

was  adjudged  upon  demurrer  accordingly  j  I^tratur,  Trin.  9  Car.  ^^or«  the 

Rot.  234.   This  concerned  Sir  John  StoweU,  and  his  manor  of  Sl7!J!aOT 

Somerton,  i^  the  county  of  Somerfet.]  of  n^  ihouM 

riog  a  beii 
ia  die bdfry  of  the  chuKh  tbacy  Tfich  tenant  ihould  forfeit  10 1.  and  this  by-law  was  held  good.— — 
See  (B)  fL  u  X  Br.  Cuftomi,  pi.  la.  cites  S.  C. 

1 1.  A  by-law  was  made  by  the  homage  of  the  court  of  a  ma-^ 
sor,  that  no  tenant  Jhouldput  any  Jbeep  to  pafture  in  any  common  land 
iff  the  manor,  but  only  in  his  feveral  demefncy  on  pain  of  forfeiting 
4d.  for  every  (beep.  Manwood  thought  it  not  good,  becaufe  the 
inheritance  is  thereby  taken  away ;  and  though  the  plaintiff  him- 
felf  was  one  of  the  homage,  yet  that  is  not  material ;  for  though 
a  man  may  give  away  his  inheritance  by  grant  or  feoffment,  yet 
he  cannot  do  it  by  his  afient.  Curia  advifare  vult.  Dal.  95.  pi. 
23.  anno  15  Eliz.  Franklin  v.  Cromwell. 

12.  A  by-law  was,  that  none  Jbould  bring  any  fandy  nor  fell,  nor  S.  C.  cited 
ufe  any  vnthin  the  city  orfuburbs  of  London^  but  only  that  which  was  ^^'    *^"'* 
taken  out  of  the  river  Thames,  under  the  penalty  of  5I.  for  the  ift, 

and  lol.  for  the  ad  offence,  and  held  not  good.     Godb.  io6.  pi. 
125.  Mich.  28  &  29  Eliz.  C.B.  Anon. 

13.  Every  by-law  ought  to  be  made  for  the  common  benefit  of  the  By-law 
inhabitants,  and  not  for  the  private  advantage  of  any  particular  ^^^^^^ 
man,  as  J.  S.  only,  or  the  lord  only ;  as  if  a  by-law  is  made,  that  mce^f  the 
no  perfon  (hall  put  his  cattle  into  the  common  field  before  fuch  a  public  good, 
day,  this  is  good }  but  if  it  be,  that  they  (hall  not  carry  their  hay  J"^'*^^*^*^?^ 
over  the  lord's  lands,  or  break  die  hedges  of  J.  S.  this  is  not  good,  of  the  laws, 
becaufe  it  does  not  reipe£t  the  common  benefit  of  all.  Goldib.  49.  and  not  to 
pi.  13.  Hill.  30  Eli2.  Anon.  &^t^ 

ibr  private  sain.    Arg.  Mo.  ^%Qs 

[307] 

14.  At  a  court  of  the  manor  a  by-law  was  made  by  the  majo-  te.  190-  p^ 
rity  of  the  tenants  then  prefent,    that  no  tenant,  for  the  future,  *J^fj^^'|'^ 
fiouli  hep  in  the  common  fields,    any  fleer  above  a  year  old,  upon  s*.  c.  and 
pnn  rf  6d.fir  every  offence.    Adjudged,  that  tliis  by-law  was  ^^^Yu"'*^ 
aninft  reafon,  becaufe  it  was  to  hind  the  inheritance  of  the  tenants,  ^y^'j^jj 
if  they  had  any  inheritance  in  this  common,   and  that  with-  againftcom* 
out  their  confent,  which  dicy  cannot  do   without  courfc  of  J^^^"^*** 
law.    And.  234.    pi.  250.    Mich.  31  &  32  Eliz.     Latton  v.  hw^^I^a 
£rbury.  ,  for  aii  his 

cattle  commonable  to  reftrain  him  to  one  Silai  uf  cattle. 

Vol.  IV.  A  a— B  b  15,  In  ^ 
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5  Rep.  64.  1^,  In  falfc  imprifonment  the  defendant  juftified,  that  tftc 
£iis.civk'8  ''O'^o^igl*  of  St.  Alban's  had  authority  by  charter  to  make  by-lawf 
cafe,  alias  for  the  government  of  townfmen,  and  they  made  a  by-law,  ttat 
^^^^f  if  ^^y  ^^S^fi  ^'vw  opprobrious  ivords  to  the  mayor j  hejbouldhem' 
io^be'sr"*  prlfoned  by  the  mayor  during  bis  pleafurey  and  that  he  being  mayor, 
kutjiotS.P.  fent  an  officer  to  the  defendant,  being  a  burgefs,  to  come  to  the 
common-hall  for  the  afiairs  of  the  town.  He  fent  him  this 
'^  anfwer>  Let  the  mayor  come  to  me  if  he  will,  fori  will  not 

come  to  him.  Adjudged  the  juftification  was  not  good,  that 
the  by-law  was  not  lawful,  but  a  by-law  to  disfranchifc  the  of- 
fender is  good|  and  that  the  words  were  not  opprobrious  words. 
Mo.  411.  pi.  563.  Hill.   33  Eliz.    Bab  v.  Clerk. 

1*6.  A  conilitution  in  London  is,  that  an  apothecary  that  fdb 
unwholefome  drugs  Jhall  Jorfeit  a  certain  pain.     The  defendant  fold 
unwholefome  drugs  in  London,  for  which  the  chamberlain  of 
London  brought  debt  in  London  for  the  pain,  and  held  main- 
tainable there,  by  their  by-laws  and  cuftoms*     Mo.  403.  pL  538. 
Hill.  33  Eliz.  Wilford  v.  Mafham. 
S.C.  cited         17.  King  H*.  6.  granted  to  the  corporation  vf  dyers  in  Lomhii 
fc  !fl  'i  ^ft    power  to  fearch^  (ffc.  and  if  they  find  any  cloth  dyed  nmth  hgwoodj 
47Tcitet  '    that  the  cloth  fijould  be  forfeited.     Adjudged,  that  by  the  patent  no 
S.  c.  tc-      forfeiture  can  be  impofed  of  the  goods  of  the  fubjcd  [though  it 
"W  no^fort    ^^^  by  cufiom"]^  and  therefore  in  fuch  cafe,  fortiof  &  potentior 
iticurtcan     cft  vulgaris  confuetudo  quam  regalis  conceffio.     8  Rep.  125.  au 
grow  by  let-  per  Cur.  cites  Trin.  41  Eliz.  C.B.  Waltham  v.  Auften. 

ten  patents. 

»  S.  C.  cited  D*  279.  b.  narg.  pi.  lo. 

Cuffom  thct       18,  The  aijlom  of  London  wa/,  that  no  perfon^  not  free  tf  the 

^h^f£VnV  ^^y*  fi^^^  ^^^  '^^y  fi^Pi  i^'tvard  or  outward^  for  putting  to  faUtny 
foreign  jotd  nvareSy  {S*r.  by  way  of  retail,  or  ufe  any  trade^  occupation^  fnyjliry^ 
within  the  g^  handicraft  for  hire^  gain^  orfale,  ivithin  the  city ;  a  conftitution 
ci'tyoV  ^  ^^^  made  purfuant  to  this  cuftom,  that  if  any  perfon  fiotdi  aS 
y  orky fioMld  contrary  to  fuch  cuflom^  he  fbould forfeit  5  /.  Refolved,  that  there  is 
htforfetudy  3  diTcrfity  between  fuch  cuftom  in  a  city,  &c.  and  a  charter 
bj'^the  mty-  granted  to  the  city,  &c.  to  fuch  efFeft ;  for  it  is  good  by  way  of 
or,  iherifF,  cufiom^  thoujgh  not  by  way  of  grants  and  therefore  no  corpon« 
and  citizens,  XAOTis  made  within  time  of  memory  can  have  fuch  privilege,  un- 
prefcriptioo  ^^^  ^^  Were  by  aft  of  parliament.  8  Rep.  lai.  b.  124.  b.  laj. 
they  flicw     a.  Hill.    7  Jac.  the  city  of  London's  cafe,    [alias  Waggoner's 

that  they       ^afe.] 

were  mayor,  -^ 

bailifh,  and  citizens  in  the  city  time  oat  of  mind,  till  the  i  R.  2.  whai  they  were  conftitut^d  mayDr, 

iherift's,  and  citizeoi,    and  held  good.     D.  179.  b.    pi.  10.    Mich.   10  ftii  Eliz.— BendK  sr« 

pi.  36.   S.  C.  dK  pteadbgs,  ■  S.  C«  cited  8  Rtp.  115*  a.  per  Cur.  S>  C*  cited  Aif* 

Jyfo.  581,  s^i.  , 

* 

19.  A  by*Iaw  was  made,  to  pay  a  marl  a  trufs  for  bay^  whici 

Jhould  be  fold  unweighed,   and  adjudged  good*     Ley.  16.  Aig- 

cites  16 C2.  B.R.  Sutton's  cafe» 

ao.  The 
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lo.  Tne  common  council  of  tHe  city  o(  London  made  an  op-  lUd.  496* 
•dcr,  that  no  carts  Jbould  work  without  licence /rom  the  company  rf^^'^^'  . 
^veodmongeri,  and  that  if  they  did,   they  might  take  and  detain  cLlbIr. 
them  until  they  Ihall  conform  to  the  government  of  the  wood-  the  s.  c.  it 
mongers.    The  court  conceived,  that  the  common  council  may  T?*  **^J«^^ 
depute  woodmongers  to  make  fuch  law  for  the  good  of  the  city,  bytuw  wa$ 
Eeb.  463.    pi.  62.  Hill.  14  &  15  Car.  2.  B.  R.     Gavel  v«  Taf^  cont.vy  to 

kcr.  .  Uw,  asrc- 

ftraining 
pimte  pcrfons  to  work  with  their  own  cartt  with  their  own  goods ;  fed  oon  alloutur  j  for  it  muA  bo 
intcoded  of  commoii  worklog  cvu*    Adjonutur. 

21.  A  by-law  fir  tie  tetter  ordering  of  common  was  made  at  m 
€9urt  leet,  and  it  being  if  a  cufiom  was  held  good  by  Wild  and 
Archer  J.  contra  Tirrell ;  and  Bric^man  Gh.  J.  before  his  re- 
moval to  be  Ld.  Keeper,  feemed  of  opinion,  that  it  was  good  by 
Cttftom,  efpeciaUy  concurring  with  the  confent  of  all  the  inhabitants. 
Cart,  177.  179.  Hill.  18  &  19  Car.  2.  C.  B.  The  Earl  of  Exeter 
y.  Smith. 

22*  Debt  was  brought  upon  a  by-law  by  virtue  of  a  charter  of 
King  Car.  2.  enabling  the  plaintiffs  to  make  by-laws,  and  this  by- 
law was  confirmed  by  the  Ld*  Chancellor,  Treafurer,  and  Ch.  J. 
viz.  that  every  mariner^  within  24  hours  after  hejbwld  come  to  an* 
thor  in  the  river  Thames^  Jhculdput  onjbore  all  gunpowder  (the  wea*- 
tkr permitting )f  upon  pain  of  firfeiting^o  nobles f  and  that  the  de- 
fendant had  notice  of  this  by-law,  &c.  and  they  being  at  iflue 
.  upon  the  point  of  notice,  the  plaintiff  had  a  verdift.  Exception 
w?i  taken,  that  it  was  not  made  by  a  fufficient  authority,  for  the 
king  himfelf  cannot  by  his  proclamation  make  fuch  an  univerfal 
law,  and  by  confequence  the  patentees  cannot ;  and  all  laws 
made  by  corporations  have  their  obligation  by  confent  of  parties, 
orquafi  by  confent,  but  this  cannot  be  as  to  places  out  of  their 
junfdiction.  The  court  agreed  the  by-law  to  be  a  beneficial  law 
initfelf,  and  that  the  penalty  is  not  too  great,  becaufe  the  breach 
thereof  is  negligentia  craffa,  but  upon  the  reafons  given  in  the 
exception,  they  would  advife.  2  Jo.  144, 145.  Pafch.  33  Car.  2- 
B.  R.   Trinity-houfe  v.  Crifpin. 

23.  A  by-law  was  made  by  a  new  corporation,  that  per/ens  of  the 
corporation  ele^ed  to  be  Jlewards  for  the  year  etifuipg,  Jhall  provide 
h  dinner  for  the  majlery  warden,  and  ajjijlants  on  fuch  a  day,  under  the 
fffydty  of  \oL  or  other  lefs  fum,  to  be  levied  by  dijirefs,  or  recovered 
bj  aiiion  of  debt.  Exception  was  taken  that  the  by-law  was  ill, 
occaufc  not  faid  that  this  dinner  was  appointed  to  the  end  that  the 
cvmpamfhwld  affemble  and  confult  of  things  beneficial  to  the  corpora-- 
imi  for  by  what  appears  it  may  be  only  luxury,  and  not  for  any 
benefit  to  himfelf  or  the  company ;  and  the  by-law  being  un- 
^eafonabk^  the  penalty  isfo  too,  and  confequently  not  obliga- 
tory \  quod  curia  conceffit ;  and  this  by-law  cannot  be  good  in 
cafe  of  a  new  corporation,  for  th^  reafon  aforcfaid ;  but  had  it 
wn  for  the  company  to  affemble  and  choofc  officers,  or  any 
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3o8 1  D^Maton^ 

other  tiling  for  the  benefit  of  the  corporation,  it  had  heen  mdl 
enough;  but  in  cafe  of  old  corporations  by  prefcription^  a  hjAavt  t& 
make  a  cufiomary  Jeaft  has  been  held  good;  and  therefore  judgment 
was  arretted.  Ld.  Raym.  Rep.  ti3»  X14.  Mich.  8  W.  3. 
Framework-'Knitters*  Company  v«  Green« 

24.  Every  by-law  bv  which  the  benefit  of  the  corporation  if 

adyancedi  is  good  for  that  very  reafon,  that  being  the  troe  touch- 

fione  of  all  by-laws ;  per  Holt  Ch.  J.  Carth.  482.  Fafch.  1 1  W.  3. 

B.  R.    London  City  v.  Vanaker. 

«Mod.is39       25.  By-law,  that  all  firangers^  coming  into  the  port  of  Lwdoa^ 

**♦•  S*  ^*  Jbould  employ  city  porters  to  carry  their  goods,  i^c.  was  held  naught*, 

co^ingiy?!l  ^^^  P^^  ^"^*  ^7  ™^7  iBakc  a  by-law  that  none  but  freemen  fliall 

X  Saik*  19a.  be  porters,  *  but  to  confine  ftrangers  to  city  porters  is  unreafona- 

^5.  s.  c.  \j\^ .  becaufe  if  the  city  will  appoint  no  porters,  there  is  no  remedy 

£  3^  J  againft  the  city;   befides  ftrangers  cannot  know  who  axe  city 

porters,  neither  can  they  compel  them  to  fenre  thenu     i  Saik. 

143.  pi.  7.  Hill.  2  Ann.  B.  R.  Cuddon  ▼.  Eaftwick. 

26.  No  by-law  which  is  either  unjuft  or  unreafonabk  can  erer 
be  good ;  per  Parker  Cti.  J.     lo  Mod.  133.  Hill.  1 1  Ann.  B.R. 

27.  A  by-law  was  made  in  London,  liat.  none  but  free^forters 
Jhould  intermeddle  with  the  carrying  or  unlading  ofcom^  fai^t  ^fi^ 
coalf  or  any  other  goods  out  of  any  barge,  i*g^^$  ^f»  hetwen 
Staines-bridge  and  Kendal  in  the  county  of  Kent,  that  are  to  be  im^ 
ported  into  the  ports  of  London,  under  the  penalty  of  20S.  fer 
each  ofience,  eucept  in  time  of  danger,  and  to  fave  the  lofing  of  the 
goods.  It  was  argued  by  Mr.  Peer  Williams»  that  it  was  a  void 
by-law  J  but  nothing  more  is  reported*  10  Mod.  338.  BCcL 
3  Geo.  I.  B.R.  Fazakerly  (Chamberlain  of  London)  v.  Wilt- 
fiiirp. 

28.  The  bailiffs,  &c.  of  Chij^ing  Cambden  had  power  to 
make  by-laws,  and  made  a  by4aw  thai  no  per/on  inhabiting  out  ef 
the  borough,  or  not  free  ^  the  borough,  fhould  fet  forth  goods  to  file, 
except  vi3uals  on  market-days,  in  any  market  vfitiin  the  borough,  &c« 
Upon  demurrer  this  was  refolved  a  void  by-law ;  for  witbovt  a 
cuftom,  fuch  a  by-law  to  reftrain  perfons  not  free  of  the  boioiigh 
from  exercifing  a  trade  cannot  be  maintained }  and  judgment  ac- 
cordingly. Comyns's  Rep.  269.  pL  148.  Mich.  4  Geo.  i.  CB. 
Parry  ▼.  Berry. 

29.  A  by-law  was,  that  any  perfon  who  euerafes  the  trade  if  a 
joiner  in  the  city  of  London,  fhall  take  his  freedom  in  the  coonpaay  ff 
joiners,  and  ir  uimmoned  for  that  purpofe,  (hall  refufe  or  neg* 
led  to  take  it  in*  that  company,  he  may  be  fined  for  exercifing 
fuch  trade  and  disfranchifed.  The  court  adjudged  this  a  reafon- 
able  by-law,  it  being  made  to  prevent  frauds  in  trade,  by  fob* 
jc£king  a  man  to  the  mfpe&ion  of  thofe  who  underftand  the  fame 
trade.  8  Mod.  267.  Trin.  10  Geo.  i.  The  King  v.  the  Cham* 
berlain  of  London. 
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[i.  tT  is  not  necejfarj  that  the  breach  of  a  byJaw  made  by  the 
^  homage  according  to  a  cuftom,  Jbwld  te  prejnaei  by  tbt 
image.     D.  15  EI.  322.    23.   adjudged.] 

[2.  If  a  by-law  be  made  by  a  cuftom»  and  that  fat  want  of  eh* 

fervancey  one /ball forfeit ^  for  nvhich  the  lord/ball  dijfrain^  and  does 

na  fay  wboje  cattle^  fcilicet,  the  cattle  of  the  ofienderi  yet  it  ihall 

be  intended;    and    therefore  good,    D*   15  £1.  322.   23.  ad* 

judged,  as  it  feems  to  me.] 


(B)    Ofivbat  Things  By-laws  may  be  made,  and 
of  what  not.     [And  who  bound  by  them.] 

[i.  T  T  is  a  good  by-law,  .(where  there  is  a  affiomfor  the  homage  See  (A.  a) 
^  of  a  manor  to  make  by-laws ^  pro  meliore  ordine  tenentium^  &c.)  fr '®'  "^ 
that  none  Jhall  put  his  cattle  in  communi  le  fhack  antequam  "^  frmarius  s.  c.  cited  j 
reBor  [reBori^e}  tf  the  manor,  puifajet  cqtnpanum  in  campanile  eccltfut  Af-  Mo. 
Ihiiem^  upon  the  pain  of  to  s.  (for  it  feems  the  reafon  is,  that  he  is  |  cfdieil 
not  lord,  but  hath  common  there  with  the  other  tenants,  or  no  c»rt'  17s* 
common,    and  fo  is  indiflFerent)  D.   15  £L  321.  23.  adjudged  ^[310] 
upon  demurrer  againft  him,  who  was  one  of  the  homage  who  for* 
fated  the  by-law ;   but  there,  in  the  fame  cafe  another  demur*? 
rer  conmienced,  and  not  refolved  \  but  there  it  was  objefled, 
that  this  tended  to  the  difinheritance  of  the  commoner  for  ever, 
which  Was  not  reafonable,] 

[2.  By  the  cuftom,   commoners  may  make  a  by-law,  that  they  f  Fitsh. 
do  not  put  in  their  cattle  before  fuch  a  day^  and  if  they  doy  that  they  ^"^f^*  l^• 
may  be  di/lraineds    and. though  ail  the  neighbours  will  not  cbme,  s^cr^ 

Jet  if  proclamation  be  made  to  do  it;  they  who  make  default,  ihall 
e  bound  as  well  as  thofe  that  appear.  Dubitatur,  f  44  £.  3. 
i8|  19.  whether  it  may  be  without  the  afient  of  all.  But 
Brooke  in  abridging  ic,  title  Cuftom,  6.  [fays]  that  there  is  a 
diverfity  where  it  is  in  courts  and  nvhere  not,  for  it  is  ufed  to  bind 
in  aU  bafe  courts  in  England.] 

[3.  Tenants  of  a  manor  may  make  a  by-laW  to  bind  themfelves^  ^^of  twiante 
but  not  f  rangers.    2 1  H.  7.  40.  (it  feems  to  be  intended  by  cuf-  %^^  ®'' 

^™0]  tion,  pl.40. 

cites  S.  C. 

•— — riteh.  Prcfcription,   pi.  67.    cites  S.  C.   fr  Trin.    14.  H.  7. Br.  CoAoms,   pi.  ix% 

cites  S.  C.  And  cafton,  thitt  e^ery  o»e  who  makn  an  affray  w  hl9*djhed  [m  a  leetl  finUl  UJt  xof. 

it  good;  lor  it  is  fria  rtgh.     Br.  Ibid.  Se  Fitsb.  Ibid.-— —So  of  J^Js  in  a  itetf  sua  fait  oftbi  dif* 
tref't,    Br.  Ibid.  Sc  Fitsh.  Ibid.  And  tenants  of  a  vilJ  may  make  a  hj-lgvf  tMthuig  thw'cmmmp 

Iw.  and  itfiali  bind  tbem,  but  notjhangeru     Br.  Ibid,  and  Fiuh.  Ibid« 

A  a— B  b  3  4.  By- 


inhat)itints        4.  "BjAzws  for  payments  and  other  works  necejfaryfor  the  mahfig  rf* 
^riOioutany  ^^g^^y^y  caufeySy  and  the  like   publick  things,  fliall  bind  iwlt 
caftom,may  out  euJlom\  but  they  ought  always  to  be  made  by  the  major forti 
makeordi-    Arg.  Mo.  C70.  citcs  44  £•  3.  per  Finchden. 

nancM  and      ,  • 

by-laws /or  reffrttion  ff  the  churchy  or  of  a  biglnvay^  or  the  Ilke^  which  if  for  ^  public  gwd  $  fi^ 
nerally  and  in  fuch  caK,  the  major  part  Jball  b':nd  the  rtfi  wit  bout  any  cufiem.  But  if  it  be  for  their 
own  private  prcfiy  as  for  the  wdt  orderitig  of  tke'ir  common  of  pafture,  or  the  like,  there  they  cannoc 
make  by-laws  without  a  cuftom  ;  and  if  there  be  a  coftom>  yet  the  major  part  cmnnot  bind  thoreft,  nle^ 
it  be  warranted  h  the  cjtftcm  j  for  as  cuftom  creates  theniy  fo  they  oi^ht  to  bf  wanaated  by  the  coAom* 
K  Rep.  93.  a*  Mich.  32  Se  33  Eiiz.  B.  R.  Ai^. 

5.  Where  a  parijh  is  compellable  to  male  a  bridge,  a  by^aw  may 
adjtijt  the  proportion^  hpw  miich  the  part  of  every  one,  who  of 
right  ought  to  make  it,  amounts  to;  Arg.  Dal.  103,  104* 
pi.  42.  cites  44  £•  3. 

6.  Corporations  cannot  make  ordinantes  or  conftitutions  without 
aijiom  or  charter  of  the  king,  unlcfs  for  things  which  cos^ern  the, 
piihlick  goody  as  reparations  of  the  church  or  common  highways,  or  the 
like ;  AFg.  5  Rep.  63.  a.  cites  44  E.  3.  19.  8  E;  2.  tit.  Affifc, 
413.    21  E.  4.  54.    II  H.  7.  13.  21  H.  7.  20  &  40.  &  15  Eiiz. 

p.  322? 
This  ftatute       7,  ip  //",  7.  cap.  7.  No  mnjlers,  wardens,  and foUowJhips  i^crcfts 

doe-noicor-  Qr  mxfleries,  or  any  riders  of  giiilds  or  fraternities,  /ball  take  t±on 
ro|)orate  any      -•*'  ,        _,''  ,.      •'^.        ,./.  %     .    '  v     •  /T 

of  tlicor<*j-  them  to  make  aas  or  ordinances  tn  aijinberttanc^  or  dirf^t^utwn  of  the 
nances  noade  prerogative  of  the  king,  or  of  other,  or  againfl  the  common  profit  of  the 
J)y  any  cor-  p^^pi^^  except  the  fatne  afts  and  ordinances  be  approved  by  the  lord 
wl:ich  arc  fo  chancellor,  ireafurer,  or  chief  juflices  of  either  bench,  or  three  aftbem,^ 
allowed  and'  q^  before  both  the  jujlices  of  ajftfe  in  their  circuits,  on  paiu  of  40  L 
^hrftatute*  Nsrjhall  they  make  aBs  or  ordinances  to  refrain  ferfons  tofue  in  the 
fpcalM,  but    ling^s  courts,  or  infifl  any  penalty  or  putiifbment  on  them  for  fo  doings 

leaves  them    on  pain  of  AO  L 
to  be  affirm-      '•  ■^    •      *^  ^ 

ed  as  good,  or  difaffirmcd  as  illegal  by  the  law ;  and  the  fole  benefit  which  the  incorporation  acquires  b^ 
fuch  allowance  is,  that  they  fhall  not  incur  the  penalty  or  40I.  mentioned  in  the  i€t,  if  they  ibo&Jd 
pijt  in  ufe  any  oidlnances  which  are  againft  the  king's  prerogative,  or  the  •  common  profit  of  the  peo- 
ple, &f.'  '  Refdved,  11  Rep.  54.  b.   Mich.    12  Jac.     Taylors  of  Ipfwich's  cafe RolL  Rep.  4. 

pi.  61  &,  C.  but  X  do  ootobfer^  S.  P.  there.  ;  _  Gqdb,  252.  pL  351.  S.  C.  batS.  P.  doesiM 
appear.  • 

•[3"] 

•  • 

8-  By-laws  made  in  a  court^baron  to  bind  ffrangers  v^o  arc  not 
tenants  of  the  manor,  are  void ;  and  fo  it  is  if  the  homage  make 
the  by-laws,  and  not  all  the  tenants  ^  and  to  make  a  by-law  that 
they  fliall  not  put  in  their  cattle  into  their  feveralties  before  fuch 
a  day,  is  void.  By-laws  made  to  bind  f  rangers,  are  not  good, 
though  they  are  made  by  the  homage  and  by  all  the  tenants:,  and  ther/g6 
they  are  concerning  fuch  things  whereof  by-laws  may  be  made.  Sav.  74. 
pi.  151.  fays  it  vaq  adjudged  Mich.  25  &  26  Eiiz. 

9.  Suit  J.  faid,  that  if  the  cuftom  of  a  manor  be  that  the  ib- 
tnage  might  make  by-laws,  it  fhall  bind  the  tenants,  as  v^llfret^ 
holders  as  copyholders.  But  Tanfield,  of  counfel  in  the  cafe,  faie|» 
k  is  not  a  good  nor  reafonable  cuflom }   but  fuch  by-laws  may 


^ 


IBg^lLattJf* 


IX 


be  made  by  the  greater  number  of  the  tenants^  otherwife  thcjr  fliall 
dot  bind  them.  Godb.  50.  pi.  62.  Mich.  28  &  29  Eliz.  B.  R. 
Anon. 

10.  In  covenant,  &c.  upon  an  indenture  of  apprenticefliip,  the  ^^'  ^* 
defendant  pleaded  a  by-law  in  London  by  the  common  council  pj^|„  §  ^^ 
there,  where  he  was  apprentice,  that  if  a  freeman  took  the  fan  of  adjud^  »cl. 
an  alien  to  be  apprentice^  his  bonds  and  covenants  Jball  fe  void;  and  cording!/, 
adjudged  no  plea;   for  the  common-council  cannot  make  the 

bonds  and  covenants  void ;  but  they  might  have  infliAed  a  fine 
and  punifhrnent  on  the  mailer  for  taking  fuch  an  apprentice. 
Mo.  411.  pi.  562.  Trin.  37  Eliz.     Doggerell  v.  Pokes. 

11.  Where  cities,  boroughs,  &c.  are  incorporated  by  the  name  J«^  *7J* 
of  mayor  and  commonalty,   mayor   and  burgeiTes,    bailiffs  and  byJllA'^* 
bttrgefies,  &c.    and  in  the  charters  it  is  prefcribed  that  the  mayors ^  jafticw  of 
hmltffs^  {5*r.  Jhall  be  chofen  by  the  comtnonalty  or  burgejjes^  tsfc*  yet  2n«l«n<*-7- 
if  the  ancient  elcBions  were  by  a  certain  feleBed  number  of  the  princi"  ^  '  \J^^ 
pai  of  the  eommonalty,  &c«    (vomrnon/y  called  the  common  council)  fays  it  is 
and  not  by  ail  the  commonalty^    &c.  nor  by  fo  many  of  them  as  will  ot*»«v»f«a« 
come  to  the  eleBiionj  this  was  refolved  to  be  good  in  law,  and  war-  ^  |^  „^ 
ranted  by  the  charter;   for  in  every  charter  a  power  is  given  ofburgeOe* 
them  to  make  laws  and  ordinances,  and  conftitutions,  for  the  [P^  ^^  ^* 
better  government  and  ordering  of  their  cities,  &c.  by  virtue  fu^^dU- 
whereof,  andy^  avoiding  popular  confufton^  they,  by  their  common  tion  muft  be 
affent^  ordained^  isfc.  that  the  eUaionJhould  be  by  fuch  afeledl  num^  ^uJt)^ 
j«r ;  and  though  this  ordinance  cannot  be  fhewn  now,  yet  it  fhall  c^sfor    ' 
be  prefumed  that  fuch  ordinance  was  made.      4  Rep.  77.  b.  members  of 
Mich.  4o,&  41  Eliz.  at  Serjeant's-inn  in  Flcet-ftreet.     The  cafe  P^'^'^f « 

r  r\  '  *  are  pro  bono 

ot  Corporations,  publico,  ajut 

not  to  be 
(oiDpared  tootlser  cafes  of  eleflions  of  mayors,  baUlffs,  ^c.  of  corporations.  Ire;    4  lalt.  45^  49, 


12.  The  corporation  of  butchers  in  London  having  a  power  to 
make  by-laws,  made  a  by-law  that  no  butcher^  or  perfon  being  a 
firangery  fhould  fell  any  veal  within  the  city  of  London^  unlefs  they 
drejfed  the  kidneys  thereof  in  fuch  manner  as  the  kidneys  offheep  were 
drejfed;  and  if  they  did  otherwife^  then  to  forfeit  6d,  and  if  they  re» 
fufed  to  pay  it,  then  to  forfeit  the  veaL  Then  they  fliew  the  breach 
of  this  law,  and  fo  juilify  the  taking  the  veal.  Adjudged  that 
this  by-law  was  not  good,  becaufe  it  was  to  reftrain  ftrangers, 
who  are  not  bound  to  take  notice  of  any  private  by-law  made 
in  a  corporation,  unlefs  it  is  tp  fupprefs  fraud,  or  any  other  ge- 
neral inconvenience  ufed  by  foreigners,  as  corruption,  or  the 
like,  in  the  fale  of  their  meat,  and  then  they  ought  to' take  notice 
thereof;  and  judgment  accordingly.  Bulil.  ii.  Hill.  7  Jac« 
Franklin  v.  Green.  f  3^2  ] 

13.  By  an  a£t  of  the  common  council  in  London,  for  the  or-  ButUaCh. 
dcring  the  companies  of  bricklayers  and  plaifterers,  it  was  or-»  J •/»»<*  that . 
d}iae4  that  the  bricklayers  fhould  not  plaijler  with  lime  atid  hair^  l!li^*tthl 

A  a — B  b  4  but"^^     "   ^ 


pearol  in  the 


« 

return,  that  iut  tuith  litiu  and  /and  only ;  and  that  plaiftfring  nvith  Etne  and' 
t*hh  Umc  hairjhould  belong  to  the  plaifterers ;  and  that  thofc  who  broke  thU 
aodhajrap.  Order  fhould  forfeit  40  s*  to  be  recovered  by  the  chamber- 
pertaint  CO  ]ain,  &c.  It  was  obje£led  that  this  was  not  a  good  ordinancci 
layert,'thc  l>ccaufe  it  reftrained  the  bricklayers  in  part  of  their  trade,  which 
oniisaRctU  was  to  plaifter  with  lime  and  hair;  but  adjudged  that  this  or* 
ikm'^^^s  dinancc  is  not  in  deftru£tion,  but  for  ordering  the  traders,  and 
— ^a^RoU.  ^^  more  in  effe£t  than  a  determination  of  a  queflion  between 
Rep.  391.  the  companies.  Palm.  395.  Mich.  21  Car.  B.  R.  Bricklayers  t. 
S.C&S.P.  Plaifterers  Company. 

Ch.J. 

s  Sid.  i7>.        14,  A  by-law  was  made  in  London,  that  every  foreigner  nvho fills 

B.  r!  tie*  S'^  ufually  fold  by  weighty  without  bringing  them  to  be  nveigked  by  a 

S.  C.  ar-  beam  there  called  the  king^s  .beam^  Jball  forfeit  1 3  s.  4  d.  for  every 

g«d  5  fed  ^00  weight,  to  be  recovered  by  the  chamberlain  in  the  (heriff's 

li^Kcb?  court,  and  not  elfewhere,  and  that  no  ejpdny  proteBum^  Istc.  JhaU 

32.  pi.  84;  be  allowed.     It  was  obje£led^  ift.  That  it  was  unreafonable  to 

Pafch.  13  compel  the  fubje£l  to  bring  every  thing  fold  by  weight  to  this 

Player V.  beam;   for  they  are  frequently  fold  by  the  lump,  and  then  no 

Barnardif.  need   of  weighing;   but  it  was  anfwered  that  this  by*law  is 

p"'  d  ^  founded  on  the  cuftom  of  London,  which  is  of  fuch  force^  that 

awarded,  ^^  ^^  g^od  even  againft  a  negative  a£^  of  parliament.     2dly,  It  was 

nifi,  &€.—  obje<^ed  that  this  by-law  was  unreafonable,  in  refpefi  of  the  pe- 

^l**^'  ^5  rs  nalty  and   inequality  of  it ;   for  fome  poods  may  not  be  w(mi 

adjornatur,  13  s.  4  d,  the  50Q  weight,  and  fome  of  500  weight  may  be  worth 

Fofter  Ch.  500 1.     Scd  ^lon  allocatur ;  for  the  penalty  is  only  to  inforce  obe- 

J^jy^*'  dience  5  but  had  it  been  to  pay  a  great  fum  for  the  weighing,  it 

pKio6.s.c.  might  be  otherwife.     3dly,  That  it  deprived  the  fubje£i  of  privi« 

and  a  proce-  kgcs  allowcd  by  law,  viz.  of  efToins,  &c. '  fed  non  allocatur  \ 

a^dcrper  ^°^.*^  ^^  generally  fo  in  all  by-laws.     4thly,  That  it  reftrains  the 

lot.  Cor.—  aflions  to  tlieir  own  courts ;  fed  non  allocatur ;  for  the  fads  and 

^'iJ? '  ^'^^**  ^^  perfons  are  beft  known  there.     Sthly,  That  it  does  not  appear 

lA  c»icoP'  ^^^*  ^^  ^^^  notice  of  this  law,  and  a  foreigner  cannot  take  notice 

Coddon  of  it ;  but  the  court  held  that  every  one  that  will  trade  in  London 

(Chamber-  muft  take  notice  of  the  cufloms  of  the  city,  which  arc  the  laws  of 

dinVr.  Pro-  ^^^  ^^^7  >  ^"d  a  procedendo  awarded,  nifi,  &c.    Lev.  14.  Hill* 

>oft,  and  12  &  13  Car.  2.  B.  R.  London  (Mayor,  &c.)  v.  Bemardiitoiu 

fiyi  that  all 

the  exceptions  taken  in  the  cafe  of  Bemardiftrn  in  Lev.  14.  15,  were  infifted  on  !n  the  principal  cafet 
HiU.  f  Ana,  B.  R.  and  jet  the  court,  after  great  coafidcration,  awarded  a  proccdcado  tcctxdiBf  tA 
|be  Cud  caft  in  Lev. 

There-  jj.  Though  ^^-laws  cannot  refrain  trades^  yet  they  wfij  pre* 

tTfied'the'"  w»/yJi<:A  ixcrefcehce  of  them  as  would  make  a  nufance^  as  the  mnl* 

cuft  mof  titude  of  taverns  and  alehoufes;    per  Cur.   Sid.  284.  pL  I& 

J^^'ma*^ "  Pafch.   18  Car.  2.  B.  R.  in  cafe  of  Player  v.  Jenkins. 

taverni }  and  a  perloii  was  !mprifoned  by  the  mayor  and  commonalty  for  eredliAe  one  in  Birchin-laoe^ 
•Mitraiy  to  their  osdcr*    Mar*  15.  pk  34*  Fafch.  1 5  C«r«  AaQQ« 


t6»  A  by-law,  ftS  to  Ae  place  of  particular  trades,  maybe  Attofectiof 
good,  as  to  rtftrmn  a  hutcberjrvm  having  ajhop  in  Chei^fidi^  &c.  3L!^^^ 
Per  Cur.  Std.  284.  pL  18.  Fafch.    18  Car.  2.  B.R.  in  cafe  of  or.^ik!^ 
Player  y.  Jenkins.  duadkr^a 

ihop  in 
Cheapfide,  it  ought  not  to  be  /or  the  frtat  mnmjwtt  tbat  wonU  nfwi*    Mar.  15.    pi.  34.    Falcli* 
15  Car.  Ajmmu-^— So  of  a  hrewbtmfi  tn  Fitti-firettf  becauie  it  ia  in  tbt  heart  of  the  citj*  aad  w»«M 
Waa  aaaojaocc  to  ju  Ibid.        S.  P.  by  Twifdaa  J.  Vent.  26.  Pafch.  fti  Car.  a.  B.  R. 

17.  A  by-law  made  by  the  company  of  Jilk-^throwfters^  thai  [  313  ] 
none  of  that  company  Jhould  have  alfove  fucb  a  number  offpindeU  in  one 
week,  Refolved  that  this  is  not  a  monopoly,  but  rather  reftraining 
a  monopoly,  that  no  one  fhould  ingrofs  the  whole  trade,  but  to 
provide  rather  for  equality  of  trade,  fecundum  quod  eft  conve- 
niens ;  and  good,  and  judgment  for  the  plaintifF.  Lev.  229.  HilL 
18  &  19  Car.  2.  B.  R.  Frecmantle  v.  Company  of  Throw*^ 
fters. 

1 8.  A  libel  was  exhibited  againft  the  defendant  in  the  vice* 
chancellor's  court  at  Oxford,  upon  a  by-law  made  by  the  univcrfity, 
that  whoever  Jhould  be  taken  walking  in  the  greets  after  ^  at  night, 
having  no  reafonable  exeufe  to  be  allowed  by  the  proBor^  kQ.  Jhould  for'^ 

feit  40  /.  one  half  to  the  univcrfity,  a/id  the  other  to  the  pro<^or, 
&c.  who  fhould  take  him,  &c.  and  that  the  defendant  was  taken 
walking  in  the  ftreets  after  that  hour,  and  refufed  to  give  an  ex- 
eufe, &c.  Upon  a  motion  for  a  prohibition,  it  was  infifted  that 
the  defendant,  being  a  townftnan,  the  univcrfity^  could  make  no 
by-law  to  bind  thofe  who  are  not  of  their  own  body,  unlefs  by  a£b 
of  parliament,  or  exprefs  prefcription.  It  is  true  they  have  an  adt 
of  parliament  anno  13  Eliz.  by  which  their  jurifdidion,  privileges, 
and  ftatutes  are  confirmed ;  but  whether  this  by-law,  which  was 
made  fubfequent  to  that  ftatute,  viz.  7  Jac  was  warranted  by  it 
or  not«  the  court  would  not  determme  upon  a  motion ;  therefore 
propofed  that  the  libel  (hould  be  amended,  and  grounded  upon 
the  by-law  7  Jac.  exprcfsly,  and  then  they  would  grant  a  prohibi- 
tion, and  the  defendant  might  plead  to  it,  and  fo  the  point  come 
in  queftion.  2  Vent.  33.  Pafch..32  Car.  2.  C.  B.  Univcrfity  of 
Oxford  V.  Dodwell. 

19.  On  the  24th  of  April  1657  a  by-law  was  made  by  the  com-  s.  c.  cited 
pany  of  vintners  in  London,  that  for  the  time  to  come  31/.  1 3  j.  4^,  ^'S*  sMod. 
and   no   morcy  Jhould  be  paid  by  every  liveryman    upon  his  aJ^  |  w.  3.*  i« 
viijffion  into  the  faid  office.    It  was  infifted  that  this  by-law  was  un-  CLABxt*a 
reafonable,  and  againft  law,  and  a  grievance  to  the  fubjed ;  but  *^  r*r  i  ^^ 
the  court  refolved  that  were  the  fum  more  or  lefs,  it  would  not  take  upon 
make  the  by-law  void,  becaufe  it  is  to  bind  only  the  members  of  !)>>»  ch«  qT- 
that  corporation^  and  when  any  man  will  agree  to  be  of  a  com-  J^*  ^  •  '^" 
pany,  he  thereby  fubmits  to  the  laws  thereof;  and  this  court  will  thTwmpwiy 
not  take  notice  of  any  extravagancy  of  charges  they  lay  upon  them-  ^  ▼intners, 
felves,  and  it  is  convenient  that  the  company  (hould  have  fuch  ^/^il)* 
|>ower|  to  keep  up  their  reputation  and  the  j^onour  of  the  city  aad  frecl'' 

of 


cituea 


9m^\on-  of  London.    Raym.  446.  Pafch.  33  Car.  2.  B.  R.    Tavcnicr'i 

don^  and  i- 

therefore  the  ^^^^' 

mayor  and  aldermen  eoQimttted  him  to  Fell  the  keeper  of  Newgate,  ontH  he  ftoold  cake  upon  him  the 
faid  office.  Holt  Ch.  T*  Taid,  that  we  ought  to  go  as  far  at  we  can  by  law  to  fupport  the  goveni* 
ment  of  all  focteties  and  corporations,  efpecially  this  of  the  city  of  London  $  and  if  the  mayor  and  al- 
dermen (hould  not  have  power  to  punt(h  of)enders  in  a  furomary  way,  then  farewell  the  government  of 
lihe  city.  But  the  exception  which  fticks  with  me  moft  is,  that  it  is  not  fet  ont  that  Fell  it  an  officer 
of  the  city^  and  indeed  I  think  that  he  is  tiot  an  officer  of  the  city,  ^aatenut  a  city,  though  I  cMfefir* 
he  is  an  officer  to  the  iherifTs,  as  he  keeps  the  county-gaol ;  but  it  ought  to  have  appeared  that  be  was 
committed  to  an  officer  of  the  mayor  and  aldermen.  Clark  was  afterwards  difchaiged  per  t&t.  Cnriamy 
tioagb  all  the  court  declared  their  opinion  that  the  cuftom  was  a  good  cuilom,  and  was  for  the  advan- 
tage of  the  good  govenment  of  the  city,  and  therefore  they  would  always  fupport  it. 

20.  A  by-law  made  by  the  matter,  wardens,  and  brotherhood 
of  taylors  in  the  city  of  Litchfield,  that  every  year^  within  one  month 
after  midfummery  theyjbould  chufe  a  mafier  and  2  nvardem  to  continue 
for  a  year  ;  artd  that  upon  every  day  of  eleEHon  there  fhould  he  a  con^ 
venient  dinner  for  the  mafier  and  brothers y  and  that  every  oneJbouU 
pay  his  proportion  ^  and  if  any  brother  fhould  he  ahfenty  he  fhould  pay 
into  the  common  flock  fo  much  as  the  mafier  paid  for  his  own  dinner^ 
Hpon  pain  of  forfeiting  3  s.  4'd,  That  anno  18  Eliz.  thofe  by- 
hws  were  approved  by  Sir  £d.  Saunders,  then  Ch.  Baron,  accord- 

C  314  ]  ing  to  the  ftat.  19  H.  7.  and  fo  brings  the  cafe  within  this  by- 
law; and  upon  demurrer  this  was  adjudged  a  good  by-law  apon 
the  authority  of  Wallis's  case,  Cro.  J.  555.  [pL  17.  Mich. 
17  Jac  B.  R.]  but  that  the  breach  of  this  by-law  was  not  well 
ailigned  \  for  no  notice  was  given,  nor  preciie  dem'and  made  of 
the  fame  fum  as  the  niafter  paid ;  and  without  failing  in  this  pay- 
ment the  defendant  was  not  to  incur  the  penalty,  though  abfent 
from  the  featt ;  and  judgment  for  the  plaintiff*.  2  lAitw.  13^0. 
1324.  Pafch.  !•  Jac.  2.  Gee  v.  Wilden. 

21.  A  by-law  was  made  by  the  company  of  horners  in  London, 
that  tHvo  men  appointed  by  them  fhould  buy  rough  horns  for  the  com" 
panyy  and  bring  them  to  the  hallf  there  to  be  di/lributedf  &c.  and  that 
ffo  member  of  the  company  fhould  buy  rough  hornsy  within  24  nules  cf 
London^  but  of  thofe  iivo  menfo  appointed^  under  fuch  a  penalty,  &c. 
After  judgment  by  default  it  was  moved,  that  this  being  a  com- 
pany incorporated  within  London,  they  have  not  jurifdidHon  clfc- 
where,  but  are  reflrained  to  the  city,  and  by  confequencc  cannot 
make  a  by-law  which  fhall  bind  at  the  diftance  of  24  miles  out  of  |^ 
it;  for,  by  the  fame  reafon,  they  may  enlarge  it  all  over  England, 
and  fo  ma!:e  it  as  binding  as  an  aft  of  parliament ;  and  for  thi$ 
reafon  it  was  adjudged  no   good  by-law.      3  Mod.  ij8.    Hill, 

3  Jac.  2.  B.  R.  The  Company  of  Horners  v.  Barlow, 
Defct  opon  •  22.  A  by-lav/  by  the  mayor,  &c.  of  Guildford  was,  that  if  any 
W\%\7bat  ^^^^^^^^'^^  ofihefaid  tcnvnftjould  U  chofm  to  the  office  of  baiVtffy  and 
if  any  tfrcn  fhculd  refufe  to  take  it  upon  him^  he  fI:o:i  Id  forfeit  and  pay  to  the  c  T- 
joniiihe  poration  20'.  Exception  was  taken,  hecaufe  the  by-law  was 
t»fie  Vb^m-  ^^^^  ^^  ^"y  inhabitant  ihould  be  cliofen,  whereas  tliey  cannot  make 
hrUtntfthc  -by-laws  to  bind  all  the  inhabitants  of  the  town,  but  only  xtiofn-L^^ 

6  mttk 


mm  ^nd  members  of  the  corp$ration*    The  court  held  tUs  and  ano-  cuy  tfOx* 
thcr  exception  taken  to  be  incurable  j.  and  fo  in  debt  brought  -^li/^  r 
fsfk  the  by-law,  judgment  was  given  for  the  defendant.     2  Vent.  ^Tnnd^akl 
247,  248.   Mich.  2  W,  &  M.  in  C.  B,     The  Mavor  &  probi  that  offite^ 
Homines  of  Guildford  v,  Qarkc.  t^Jbouidfor. 

fat  10/.  /• 
At  ^tfOTf  Sec,  and  then  feti  forth,  that  the  30th  of  Sept.  ftc  the  dafendant  wti  duly  eleded  into  the 
£iid  omcc,  he  being  a  cititeir  and  freeman  of  the  faid  city,  and  that  be  icfafed  to  accept  it^  whereby 
ibt  adion  accrued  for  the  faid  70 1.  The  declaration  was  adjudged  ill  per  tot.  Cur.  bopaule  a  by-law 
to  tk6t  any  perfoo  is  void ;  for  by  this  they  may  elcdl  a  ftranger,  and  the  alleging  that  he  was  duly 
•kded  will  not  cure  it,  becaufe  thofe  wordi  exiend  only  to  the  manner  of  clewing,  but  not  to  the  per- 
£xu  (0  be  elefted  ;  and  though  it  is  (aid  that  chejr  ek^cd  the  defendant,  being  a  citjsen  and  freeman. 
this  is  only  the  execution  of  the  by-l>w,  ^nd  (hall  not  make  thp  by-law  good,  which  is  yoid  in  icfelf } 
ud  it  ca^bt  fo  be,  if  (lay  cU'tTitn  or  kurgejs  pall  h  eleSfcd,  and  rtfujey  &c.  and  wt  if  ary  ferf^n^  &c« 
3  Lev.  193.  UiJl.  2  W.  &M.  in  C.  B.     Mayor,  &c.  of  Oxford  v.  WUdgoof^ 

23.  Debt  for  lol,  upon  a  forfeiture  for  breach  of  a  T>y-laW|  S.  c.  cited 
wbich  was  that  every  perfm  uftng  the  occupation  ofmtifici  and  dancing  ^^  *g 
in  the  city  of  London^  ivho  Jhall  have  a  privilege  t^be  made  free  by  and  iays  that 
patrifpony^  fball^  at  the  fiext  court  of  ajfijiants  of  the  company  of  mujt^  '*>"  by-law 
tians^  after  notice^  accept  and  take  the  freedom  of  the  faid  company ;  "^^  ^j 
and  that  every  perfon  who  hath  ftrved  an  apprenttcefhip  to  fuch  myf-  for  that 


ierieSf  and  not  made  free  ^  and  yet  fhall  exercife  his  trade,  fball  forfeit  **"  "'^ 
10 1,  for  every  offence.    This  was  adjudged  a  void  by-law;  for  andibM.* 
though  the  cuftom  is^  that  whoever  is  free  of  the  city  muft  be  %^o•  the 
free  of  fome  company,  yet  that  cufom  does  not  oblige  a  man  to  be  free  ^^^  ^*** 
^f  any  particular  company  ;  for  if  it  fhould,  then  though  the  defend-  cafe  of  R^ 
ant  be  intitled  by  birth  to  be  free  of  fuch  company,  yet  he  muft  binfenT. 
alfo  be  free  of  this,  otherwife  he  cannot  cxercife  this  art,  which  ^^f^^^ 
is  unreafonahlc.     They  may  make  him  take  his  freedom,  but  no  Tompaay 
cannot  dire£l  in  what  company.     5  Mod.   10*5.  Trin,  7  W.  3.  of  dancing. 
Robinfon  v.  Grofcourt*  mafters,  of 

•»  A**hicb  the 

defendant  might  be  made  free. 

24,  The  mayor,  &c.  of  Bedford,  made  a  by-law  that  no  perfon   [  315  J 
v)bo  was  not  a  freeman  of  that  corporation^  fhould fet  up  any  art,  mif 

iery  or  manual  occupation  within  the  corporation,  under  the  penalty 
of  5 1.  per  day,  to  be  paid  to  the  chamberlain  to  the  ufe  of  the 
&oq)oration,  to  be  levied  by  diftrefs,  &c.  Es^ception  was  taken 
among  others,  that  the  byrlaw  was  unreafonable  and  againft  law, 
ftccaufe  it  excludes  all  thofe  who  hadferved  apprentice/hips  in  the  cor- 
poration \  and  of  that  opiniop  was  the  whole  court,  and  judgment 
for  the  defendant;  but  they  held  that  a  cufqm  to  the  efFedl  of  the 
fnid  by-law  would  have  been  good.  Lutw.  562. 564.  Hill.  9  W.  3* 
Bedford  (Mayor)  v.  Fox. 

25.  Anno  7  Car.  i.  a  by-law  was  made,  that  no  freeman  of  the  5Mod.43«. 
dty  (bofen  to  f^e  fb^ff  of  London  fball  be  exempted,  unlefs  he  will  make  ^'^.^.^ 
oath  that  he  is  not  worth  1 0,000  /.  ^nd  bring  6  approved  compurgators  /   adjudged 
and  that  upon  proclamation  made  at  Guildhall  of  the  choice,  afid  he  being  S®«*5  •"^ 
fiilkd  to  colHi  and  take  upon  him  the  office  at  the  next  court,  and  enter  ^Jjj^had'fiwl 

into 


3*^  OBgflatBiflf. 

^eited  the,  wu  a  hofid  of  1 000  /.  fir  that  purpofi^  tifon  default JhM firf at  400  A 
b""nof  com-  ^^  'f  ^^^  P^  within  3  months^  fhoU  f off  at  400/.  [  1 00/.  ]  uiwr, 
plying  with'  ^c*  It  was  inGfted,  that  the  chufing  a  (heriff  is  not  within  the 
h.  And  aa  cuftoiti  of  making  by-laws,  becaufe  me  conftjtutioD  of  iberiff  u 
w1ng°^  bv  a  charter  of  King  James ;  fed  non  allocatur;  for  where  a  fran- 
nude,  that  chife  IS  granted  for  the  benefit  of  a  body  politick,  they  have  an 
fuppofing  incident  power  to  regulate  tliat  fraachife  for  their  publick  benefit) 
chofcn  tobe  *"^  *^  every  member  has  the  benefit  of  the. fran chife,  fo  he  ii 
a  madmaa  compellable  by  penalties  to  undergo  the  charge  to  which  the 
^  >  ^<^*  body  politick  is  liable ;  and  though  the  perfon  chofen,  may  be  in- 
Ch!  j/in  di^ied  and  fined  for  his  refufal,  yet  that  will  not  fave  the  city 
aeUvering  franchifc,  and  therefore  it  (hall  not  hinder  the  forfeiture  incur* 
the  opinion  pg^j  ^y  the  by-law;  and  though  it  is  the  livery-men  who  arc  to 
aoiWoer  '  ^  prefent  at  the  eledlion,  and  not  the  free-men,  jet  the  free- 
that  tbefe  men  are  reprefented  by  the  livery-men,  and  he,  that  is  repre* 
incapacities  fgnted,  m^ft  take  notice  as  much  of  the  ack  of  the  reprefentative 
vMUhat  '  body  as  if  prefent ;  befides  the  ele£lion  is  a  notorious  thing,  and 
thqFaieta-  there  IS  a  proclamation  notifying  it.  i  Salk.  I42«  pL  i»  Trin. 
2!Lt^£"  1 1  W.  3.  B.  R,  London  (City)  v.  Vanacrc. 

la*a  whatever,  and  therefore  this  by-law  (hall  not  extend  to  Aich  perfbns  \  and  that  the  by-law  and 
sot  nin«  '<  provided  that  the  party  to  be  chofen  flierifr,  be  not  a  fool  or  a  madman^**  for  it  is  a* 
cepted  without  it«— Carth.  4$o«  S.  C«  and  the  by-law  adjudged  good.—  12  Mod.  169.  S.  C. 
adjudged  acrordingly,  and  that  a  procedendo  fhooJd  go  ;  but  in  the  ftate  of  the  by-law  it  is  &id»  that 
*'  not  having  a  reafonabie  excufe  to  be  allowed  by  the  brd  mayor  and  court  of  aldermeoy  ha  ihall  for- 
'*  fcit  400 1,  whereof  100 1.  to  be  paid  to  the  next  Sheriff  thac  fliall  bold,  and  the  reft  to  tbe  nfe  of  the 
'<  mayor  juid  conomonalty,  to  be  recoveivd  in  the  court  of  record  held  before  the  mayor  and  aUemeB.** 
And  it  being  objected  that  this  reafonabie  excufe  is  to  be  made  to  the- mayor  and  aldermen,  Hok  Ch.  J. 
anfwered,  that  whatever  excufe  he  makes,  if  they  allow  it,  the  city  is  bound  by  it  \  and  if  they  refofe  ta 
allow,  a  reafonabie  excufe,  it  is  not  final  \  for  it  may  be  pleaded  or  given  in  an  evidence,  in  an  ad)ba 
brought  for  the  penalty  by  the  city ;  for  it  was  not  the  meaning  of  the  common  council  to  p«t  an  «- 
bitrary  power  in  the  lord  mayor  and  aldermen,  but  is  like  the  power  giyen  by  the  ftat*  23  H.  S«  cap.  5. 
to  comnuflioner*  of  fewers  to  do  feveral  things  according  to  their  difcietion ;  but  that  mnft  be  andcr- 

ftood  of  a  kgal  difoecion. Ld.  Raym.  Rep.  496.  S.  C.  and  the  court  all  held  that  a  pioceJeada 

ihottld  be  granted ;  and  S.  P.  menrioned  as  to  the  not  having  a  reafonabie  excufe,  which  was  olgedad  o 
be  a  making  them  judges  in  their  own  caufe  \  it  was  anfwered  by  Holt  Ch.  J.  as  above.  Csrth. 

48).  the  fame  point  is  ftarted  in  the  arguing  for  the  defendant,  though  not  mentioned  ia  the  ftate  of 
the  by-law  there  $  and  there  Holt  Ch.  J.  answered,  that  in  fuch  cafe  the  defendant  may  give  it  in  cvi- 
dence,  upon  nil  debet  pleaded  in  an  a^mo  of  debt  brought  for  tbe  forfoituxe,  and  there  the  validit|  ef 

the  excufe  may  be  tried  by  a  jury. 5  Mod.  441.  fame  obje^ion  made  in  arguing  the  ca&, 

though  not  mentioned  there  in  the  fttse  oi  the  by-law  \  and  anfwered  by  Holt  Ch.  J.  accordingly* 

1  Salk.  195..      26.  A  differ enct  was  taken  between  a  private  corporation  or  com- 

and  the  fame  P^^J^  ^^^  ^  i^^^^  ^^  ^  borough  $  for  the  former  can  only  make  bf* 
diverfity }  latus  to  bind  their  own  members j  and  touching  matters  that  concern  » 
for  a  com-  regulation  of  the  trade,  or  other  aiFairs  of  the  company ;  but  great 
tern^ty  hive  ^*^^  ^"^  towns,  as  London,  Briftol,  York,  &c.  can  maie  byJataf 
not  a  local  for  the  better  ordering  and  managing  fuch  tovm,  and  that  law  will 
power  of  go-  Und  fl  rangers  to  the  freedom  of  the  town,  while  within  fuch  towns, 
^^16  1  ^^^  *^^y  *^^  bound  to  take  notice  of  fuch  laws  at  their  peril ;  and 
^  "*  this  diverfity  was  agreed  to  by  the  court.  6  Mod.  123,  124.  HilL 
2  Ann.  B.  K.  Cuddon  v.  Eftwick. 

27.  The   Hudfon^S'Bay  company  are  made  a   corporation  by 
charter,  and  arc  thereby  trnpowcrcd  to  make  bylaws  for  tbe  better 

governxnent 


governmettt  of  the  company,  atid  for  the  management  and  £fe3kn 
rf their  trade  to  Hudfon's  Bay.  They  may,  by  the  bylaws,  male 
rifhrtBions  ufon  their  Jhck^  viz*  thai  it  Jhall  he  Itdhle^  in  the  firfi 
place^  to  pay  the  debts  due  to  themfeives  from  their  own  members^  or  to 
anfwer  the  calls  of  the  company  upon  the  ftock;  for  the  legal 
intereft  of  all  the  ftock  is  in  the  company,  who  are  truftees  for  the 
fcveral  members  \  per  Ld.  C.  Macclesfield,  2  Wms.*s  Rep.  207* 
pi.  55.  Hill.  1723.  Child  V.  Hudfon's  Bay  Company, 

2?.  So  a  by-law  to  detain  andfeife  a  memhen^ sjiock  for  a  debt  due 
from  a  member  to  the  company^  is  good ;  but  this  being  a  by-law  to 
the  prejudice  of  other  creditors,  it  Oiall  be  taken  ftriftly,  and  not 
extend  to  fuch  debt  us  the  member  dees  not  owe  in  law,  but  only  in 
equity^  as  where  it  was  owing  to  a  trultee  of  the  company ;  per  Ld. 
C,  Macclesfield.  2  Wms-*s  Rep.  208, 209.  Hill.  1723.  Child  f. 
Hudfon's  Bay  Company. 

29.  But  they  cannot  male  by-laws  by  fuch  a  power,  for  carrying 
tn  projeBs  foreign  to  the  affairs  of  the  company^  as  in  relation  to  the 
projqfts  and  aflurancesj  per  Ld.  C.  Macclesfield.  2  Wms/s  Rep. 
209.  Hill.  1723,  Child  V.  Hudfon's  Bay  Company. 


(C)     How  it  may  be  made  for  the  Recovery  of  the 

Penalty. 

[i.  IF  a  <:orporation  that  hath  power  by  charter  or  prefcription  to  ^  C^* ») 

^  make  by-laws,  makes  a  by-law,  and  a  penal fum  for  non-  the  noew 
ptrfirmande  thereof  to  be  recotered  by  diftrefs^  &c.  this  is  goo.d«  there.  ^.-. 
Co.s.aark',cafe,64.)  ^^^^ 

but  if  a  by-law  Unpoits  a  penalty  apon  a  towniliip)  it  is  ill ;  for  it  ought  to  be  upon  every  feveral  peru 
loOy  aod  not  to  lay  k  upon  aiiy  and  ievy  it  upcMi  any  particular  perfon.  3  Lev.  48,  49.  Mich.  )) 
Car.  2.  C.  B.  Wells  v.  Cotterell.  But  a  by-law  to  leyy  fines  by  diftrels  and  fale  of  goods  ia 

iliegaland  void;  and  judgment  accordingly.     3  Lev.  sSi,  282.  Pafch.  2  W.  &  M.  in  C/B.    CletJ^ 
V.  facket,    .        .2  Vent.  iSi,  1S3.  S.  C.  adjudged. 
\ 

[2.  So  if  It  be  limited  to  be  recovered  by  aBion  of  debt,      Co. 
4.  64.] 

[3.  So  the  penalty  may  be  recovered  by  aftion  of  debt,  without 
imitation,     Co.  5.  64.3 

[4.  If  an  ordinance  be  made  by  the  common-council  in  London,  s  Rep.  6*. 
that  a  certain  thing  Jhall  not  be  done  upon  pain  of  forfeiture  of  a  certain  j^jc^Voa  a 
finny  to  be  recovered  by  the  chamberlain  of  London  by  affion  of  debt ,  this  33  El.  B.B.. 
i»  good;    becaufe  the  chamberlain  is  their  public  officer.     Co.  5,  ^  s,  c. 
Chamberlain  of  London,  63.  pet  Curiam  refolvcd.] 

[5.  If  a  corporation  that  hath  power  by  charter  or  prefcription         ^ 
to  make  by-laws,  makes  a  by-law,  and  limits  a  penal  fum  to  be    jr^j,  j^^, 
forfeited  for  non-performance;   this  cannot  be  levied  by  diflrefs^ 

2  without 


A  by-lftw  vHtbMi  a  prefcfipii^  to  ib  it,  or  limitation  >hj  the  bj4av3  to  to  is 
r^b'^i'  Co.  s.  Clark,  64.  ^AmitTi.  ij  El.  321.  23.] 

of  a  court  barotfy  f^f  )&  fluuif  inbahitants  v/irbim  the  mianor  fowmU  be  cbofm  atmualh  by  tbe  bornggeif 
ferve  «  fifld-retvet  witbin  tbe  manor ^  tnd  tbat  if  awf  Jo  cbofm  fbmld  refttfe^  be  'jbomld  firftH  loL 
wbicbJbouU  be  liv'ted  by  diftrcfu  In  trefpaia  for  ukbg  a  diftrefs,  the  derenduit  joftified  $  but  ex<Xf- 
tioa  was  taken,  becaufe  be  had  not  prefcxibed  to  kvy  tbe  penalty  by  diftrcG;  bat  after  fennl  aiso- 
mcntSy  it  was  adjudged  to  *  be  well  enough  \  becaufe  the  prefcription  beiiig  for  die  bj-bw»  and  the  by- 
law itfelf  ordaining  a  diftrefs^  it  is  the  fame  thing  as  if  the  prefcription  h«l  appointed  the  dlftre(s ;  and 
judgment  for  the  defendant.    Ld.  Rayrn*  Rep.  91,  Trifi.  S  W.  3*  C.  B.  Lambert  y.  ThomtMk 

•[3173 

la  Mod.  ($.  The  mayor  and  comihonalty  of  London  may  make  a  bj-Iaw, 

1  $  W.^3^  and  limit  the  penalty  to  be  forfeited  to  themfelves,  becaufe  there  is  no 
the  City  of  way  to  inforce  obedience  but  by  punifhment,  which  muft  necef- 
London  ▼.  farily  be  either  pecuniary  or  corporal,  as  imprifonment,  which  is 
?  ctiW-^'  not  legal,  unlefs  there  be  a  cuftom  to  warrant  it ;  and  the  dircfit 
ball,  coram  end  the  law  feeks,  is  no  more  than  obedience,  and  they  might  fue 
Holt,  Ward,  fQy  ^hc  penalty  in  the  court  of  the  mayor  and  aldermen  if  the 
and  held  ac-  mayojr  could  be  feverc^  and  held  before  the  aldermen,  which  he 
cordbgly  s  Cannot,  for  it  is  his  court,  and  the  itile  of  it  is  coram  majofe,  fo 
vitb  the  ar-  ^^^  j^g  ;§  an  integral  part,  and  therefore  he  would  be  both  plain- 
Se"H^ -t  tiff  and  judge ;  rcfolved  by  Holt  Ch.  J,  Ward  Oi.  B.  &c,  i  Salt 
M«»  397-  P^*  3"  ^t  Guildhall,  Mar.  2.  1701.  Wood  v.  the  Mayor  and 

Commonalty  of  London. 


(D)     Pleadings. 

M0.75.  pL  I,  i^ij  2d, deliverance,  a  ouftomof  amanorwas  fet fbrtib  formak* 
Bng'v.^"'"  ^"8  ^^  by-laws,  and  that  a  by-law  was  made  that  m  tenant^ 

Criett,  S.C.  isfc.  of  the  manor  from  thenceforth  Jhould  keep  his  cattle  Vfithin  tbe 
adjudged;  feveral  fields  of  the  manor  by  by-herdsy  nor  could  put  any  of  tbe  oxen 
^theTrea.  ^^^f^d  draught  oxen  there  before  St*  Peter's  Day,  upon  forfeiture  of 
fon  isgrven,  20  s.  But  judgment  was  given  againil  the  coiiufance,  becaufe  he 
'hVt  i^^*^r  ^*  pleaded^  that  it  was  prefented  coram  feBatoribus,  and  does  netpevi 
miUgld  That  f^^^  names.  2dly,  The  penalty  appointed  by  the  by-law  was  aos. 
ibebyJam  and  he  ihews  that  it  was  abridged  to  6  s,  8  d.  and  fo  the  penaltv 
vfasmade,  demanded,  and  for  which  the  diftrefs  was  taken,  is  not  maintain- 
9mvtuJte-  cd  by  the  by-law ;  and  a  pain  certain  ought  not  to  be  altered. 
went'wmue^  ^dXjy  Hc  flicws  that  it  was  prcfcntcd  that  the  plaintiff  had  kept 
la'rth^'^but  ^^^  draught  oxcii,  whereas  he  ought  to  have  alleged  the  fame  in 
exaiTcnfu  matter  in  faJi,  that  he  did  keep,  &c.  3  Le.  7.  pL  21.  MicL  7 
mtiorum  le-     Eliz.  C.  B.  Scaming  V.  Cryer. 

2.  Where  there  is  a  cujhm  in  a  manor  for  the  homage  to  nuii 
by-laws  when  neteffUy  requires,  whether  it  ought  to  htfetfortb  that 
there  was  neccflity  for  it  at  the  time  when  made  ?  See  3  Le.  3S. 
,  pi.  63.  Mich.  15  Jac.  the  argumeuts  in  Ld.  Cromwell's  cafe. 
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3.  By  a  iu/hAfor  t/x  tnafltr  mnd  company  offic^aktrs  vfihe  ckf 
rfExettr  to  make  by-Uiws^  they  tnade  a  law^  that  no  perfon^  not  bein^ 
•J$heir  frdterHity^jbculd  make  nr^ar  to  filly  &c.  Jboes  wthin  the  city 
$rc9unty  of  .Exeter j  or  any  other  wares  pertaining  to  the  find  ort^ 
under  pain. of  forfeiting  to  the  mafter,  &c.  for  every  fuch  of- 
fence, fuch  fum  as  fhould  be  affefTed  by  the  mailer  and  wardens^ 
&c.  not  exceeding  40  a.  and  if  he  (hall  refufe  to  pay  the  faaae, 
upoa  proof  made  of  the  breach  of  this  order,  it  fhould  be  lawful 
for  the  mafter,  iioi  to  diftrain;  and  fo  (hews,  that  the  plaintiff, 
being  an  inhabitant  in  the  city  of  Exeter,  and  no  brother  of  the 
Ibcietyj  did  make  fiioes,.&c,  and  that  a  fine  of  33  8.  4  d.  was  im- 
pofed  on  him  for  the  faid  offence,  of  which  he  paid  part,  but  re^ 
fu&d  to  pay  the  reil,  and  thereupon  the  defendant  diilrained,  &c« 
Upon  demurrer  to  this  plea  it  was  adjudged  ill,  becaufe  the  de- 
fendant had  exceeded  the  cuftom  alleged  in  the  extent  of  the  by- 
law ;  for  the  cti/lom  was^  to  mate  by4anvsfinr  the  better  government  E  3^8  3 
if  the  company  ofjhoemakers  of  the  city  of  Exeter  ;  but  the  by-law 

is,  that  none  fliall  make  or  fell  any  ihoes  within  the  city  or 
county  of  Exeter,  which  is  not  warranted  by  the  cuftoni,  and 
in  this  likewife  they  have  exceeded  their  power  in  the  thing  pro- 
hibited, for  it  is  not  to  reftrain  a  man  from  uCng  the  art  of  a 
ihoemaker  in  the  city,  but  //  is  to  rejlrain  them  generally  fi^om  maJk^ 
ingjboes,  and  that  extends' to  making  Jhoes  for  bimfelfy  which  is  void. 
It  is  void  likewife  as  to  the  reftraining  perfons  from  doing  many- 
things  which  are  to  be  done  by  other  artificers,  as  lafts,  which 
are  to  be  made  by  the  laft-maker,  and  awls  by  the  fmith,  &c. 
The  penalty  likewife  impofed  by  this  by-law  is  not  warranted  by 
the  cuftom  or  by-law,  becaufe  that  ought  to  be  expreffed,  that 
the  court  might  be  judge  of  the  reafonablenefs  of  it,  but  here 
m  certiun  penalty  is  fit  down,  for  that  is  left  to  the  difcretion  of 
the  mafter  and  wardens,  &c.  And,  laftly,  the  defendants  have 
diftrained  before  their  time,  for  they  ought  not  to  do  it  before 
refufal  to  pay,  and  proof  thereof  made,  which  ought  to  be  by 
verdid,  and  not  before  the  mafter  and  wardens.  Adjudged  that 
the  plea  was  not  good.  Bridgm.  139.  Trin.  16  Jac.  Wood  v. 
Searle. 

4.  A  by-law  was  made,  that  every  one  eleEled  to  the  livery  of  the 
company  of  leatberfillersy  who  had  not  been  guardian  of  the  veomanry 
beforeyjhouldpay  to  the  ufi  oftheficiety  25  /.  And  .in  debt  the  plain- 
tiffs fliew  the  election  of  the  defendant  to  be  one  of  the  livery, 
with  apt  averments  and  due  notice  given  to  him.     The  defendant 

Steaded  the  cuftom  of  the  city  of  London,  that  no  man,  not  being 
ree  of  the  citv,  can  be  eleSed  to  the  livery  of  any  fociety,  and  ' 
that  he  is  not  free.  The  plaintiffs  deny  the  cuftom,  et  hoc  parati 
funt  verificare.  The  defendant  demurred,  and  fliewed,  that  the 
plaintiffs  ought  to  conclude  their  plea  to  the  country;  but  Curia  con- 
tra ;  becaufe  the  citftom  ought  to  be  tried  by  the  certificate  of  the 
recorder  i  and  judgment  for  the  plaintiff,     a  Jo.  149.   Pafch. 

33  Car,    . 


3i8  %pt9lfmU 

33  Car.  t.  B.  R«    Letth^ellers  Companj  of  Loadoa  t«  Bee- 
con* 

5.  The  aUipng  a  iy4aw  to  be  made  by  thijkvwrd  rfthe  mnuf 
vjitb  tie  confent  tfthe  botnage  is  ill  i  for  the  by-laws  ought  to  be 
made  by  the  homage ;  per  tot.  Cuf*  3  Ler*  48.  Trin.  33  Car.  2. 
C.  B,  Wells  V.  Cottcrell. 

6.  In  replevin  the  drfendant  jujHfied  under  a  euftem  t9  mJte  if* 
laws,  and  to  di/hrain  for  the  penalty.  Thtpkiniiff  repUedf  dehh 
juriafua  prepria  abfpse  tali  caufoy  &c.  Upon  a  demorrer  diss  re- 
plication was  held  good  by  all  the  juftices,  pneter  Leyins^  witbeuta 
particuhr  trwoerfe  of  the  cufionu  3  Ler.  48.  Trm.  33  Car.  a.  C  B. 
Weill  ?.  CottereU. 

For  more  of  By-Laws  in  general,  fee  COtltllton^  Coi^^td^ 
tfon,  COttCtif,  %l^Z^  and  other  proper  tides. 


Canoni. 


i    3h    ] 


tditbnD^, 


(A)    Good.    Atid  the  Forcie  of  them. 

I.  Y  F  a  canon  be  again/f  the  commoA  law  it  is  voidl     Arg.  Roll  Codb.  t6)* 
J.   K..  454*  cites  i  i  H.  4.  7  H.  8.    and  that  the  comnibn  P^*  «»S- 


law  Ihall  not  be  altered  by  the  canon  law,  cites  5  Rep*  Cawdry's  V^.  c.  B. 

tafc.  iheS.  P.  bf 

Coke  Ch.  J.  in  ctfe  of  Candid  v.  Plomcr* 

«■     .        .*.    .        .      -  •  ^• 

2\  15  H*  8.  cap.  19.  f.^  i«  Eiiads,  that  the  clergy  Jball  net  pre^ 
jume  to  claim  f  tit.  put  in  ure,  any  cwtftitutums  or  canons  s  nor  Jball 
efuAy  promulge^  or  enecute  any  fucb  canons  or  ordinances  in  their 
convocations,  (whk^  always  Jb^  be  ajpnnbled  by  authority  of  the 
kin^s  writ),  unlifs  fbe  clergy  may  have  the  kin^swoyal  ajfent  ahd  ' 
licence  to  makcy  promoigCy  and  enecute  fuch  canbns  and  ordinantes^ 
upon  pain  of  every  one  of  the  clergy  doing  contrary,' and  being  tbereof 
conviB,  tofuffer  im^rtfonment,  and  make  fine  at  the  hinffs  will. 

3.^.  2.  No  canons  flhll  be  made  or  put  in  execution  within  this 
realm  by  authority  of  the  convocation,  which  Jball  be  repugnant  to  the 
hin^s  prerogative,  or  the  aiftdtns,  laws,  orjldtutes  of  this  Vtalm* 

.4;  The  kingi  without  parliament,  may  make  orders  and  confti*  4  X&ft»  |t5« 
iutions  tb  bind  the  (flergj,  and  may  deprive  them  if  they  obey  not ;  ^•P*  74« 
but  they  cannot  make  any  conftitutions  without  the  king.    Cro. 
J.  37.  per  omnes  J.  &c.  Trin.  a  Jac.  in  pK  13. 

5.  KeJTolyed,  that  the  canons  of  the  church  made  by  the  con-  The  totmm. 
location  anid  thekingy  without  parliament j  ihall  bind  in  all  matters  can<m,  with 
eeelefiaftical  as  well  as  an  a£l  of  parliament ;  for  they  fay,  that  by  ^^  ^^ 
&t  common  hw  every  biihop  in  his  diocefe,  archbifhop  in  his  of  the  king 
prorince,  and  convocation  houfe  in  the  nation,  may  make  canons  «««'*'•'*« 

to  bind  trithin  their  limits.    When  convocation  makes  canons  ^  mtks 
bf  things  appertaining  to  them,  and  the  king  confirms  them,  they  canonty«r 
fliall  bind  all  the  realm.     Mo;  783.  pi.  1083^  Trin^  4  Jac.  in  canCi  'T^'f'*^ ^ 
with  the  aiBftance  of  the  2  chief  juftices  and  chief  baron*    Bird  Ind  thatW 

V*  Smith.  well  con- 

cerning   . 
taicit  ti  eccleiuftkt }   per  Vaughan  Ch.  J.      2  Vent.  44.  !n  cafe  of  Orove  ▼.  Or.  Elliot. — And 
frysy  that  fo  it  Lindwood  \  and  if  in  nuking  new  canons  they  eviifint  tbtmfcl'va  t9  (burcb  mantn,  it 
u  all  that  jt  required  of  theOi.    Ibid. 

6.  Canons  made  bv  the  pope  and  allowed  here,  yet  unlefs  they 
were  allowed  by  parliament  were  not  good.  Arg*  Roll  R.  454* 
per  Dr.  Martin,  Hill.  14  Jac.  in  the  exchequer-chamber. 

7*  Where  there  is  a  fpecial  cuflom  for  the  chufing  church*  jo.  439.  pi* 

hardens,  the  canons  (viz,  that  the  parfon  ihall  have  the  ele^ion  4-  '^™**  "$ 
Vol.  IV,  Cg  ^£Cir,B.R. 


lvdiii*t  tt  one)  cannot  alter  it,  efpecially  in  London,  ^here  t^  paribrf 
£'  t^Mi  *"^  church-wardens  arc  a  corporation  to  purchafe  lands  and  de« 
iBgiy._.*  mifc  their  lands.     Cro.  J.  532.  pi.  15.  Pafch.  17  Jac.B.  R.  "Wai- 

Mu.  X2«     set's  cafe. 

pi.  50. 

Anoa.  batb  S.  C  Woy  139*  Mich.  4  J«c.  C.  B.  Ajmo.  S.  P.  acooriioflfi  and  OAe  Ch.  T. 

laid,  that  th«  casMi  ia  to  W  tntended  where  the  parlbs  had  aoMinatkm  of  a  chtirchwaiylen  befoic  the 
making  of  did  canon.  Cro.  J.  670.  ^.  9.  Tna.  ir  Jac  B.  R.  Jennyn*s  cafe,   it  «• 

•  held  a  good  caftom  far  the  parifliionerf  to  ibrft  a  ftnff  tUrkg^ad  that  the  canon  caywt  take  it  wmfm 
^Godb.  163.  pL  128.  Pafeh.  8  Jk.  C.  B.  Candia  ▼•  PkMncr^  S.  P.  fccotdingjiy* 

•[320] 

8.  The  canons  are  the  ecclefiaftical  laws  of  the  land,  but  fliaS 
not  bind  here  unlefs  received,  as  appdirs  by  ftat.  25  H.  8.  21  •  and 

«  the  ftat.  de  brgamis,  and  the  ftat.  of  Merton,  as  to  one  bom  be- 

fore marriage,  though  b j  the  canon  he  was  legitimate,  y€t  bf 
our  law  he  is  not  ^  per  cur.    Jo.  160.  Trln.,  3  Car.  B.  R. 

9.  The  canons  made  157 1  in  queen  Elizabeth's  time,  and  21 
Jac.  being,  confirmed  by  QJElis.  and  K.  Jac.  are  good  by  thcjl^- 
25  if.  8.  fo  long  as  they  do  not  impugn  the  conunon  law  or  pre- 
rogative of  the  king,  and  before  the  25  H.  8.  19.  the  ecclefiaf- 
ticks  might  make  canons  without  the  king,  but  are  by  that  ftatute 
reftrained  \  but  fince  that  ftatute  they  may  make  canons  with  the 
aflent  of  die  king,  fo  long  as  thev  are  not  contrary  to  the  hws  of 
the  land,  or  der^tory  of  Ac  king's  prerogative.  2  Lev.  222. 
Trin.  30  Car*  2.  B.  R.  Cory  v.  Pepper. 

td.  RayiM.        }o.  Ecckfiaftical  perfons  are  fubjed  to  the  canons.    Thofe  of 

^*p  ^'  1^4^  hzve  been  qoefiimtd^  but  no  doubt  was  ever  made  as  to  thofe 

koit'ch.  J.  o'  i^^ )  P^  c^^*     I  %7Xk.,  134.  Pafch.  ii  W.  3.  B.  R.  the  Bi* 

in  s.  c.«-  {hop  of  Std  David's  v.  Lucy. 

But  un- 

doobtedty  the  nnons  of  1S03  do  not  bind  the  laicty  j  by  the  ch.  juftice.    1  Barnarl.  Rep.  is  B.  K» 

^53*  Mich.  7  uco.  2. 

ti  Mod.  It  I.  All*the  ciergj  are  hound  by  the  canons  confirmed  only  by 

AS.  P.^  *^  ^^"8 »  ^^^  *^^y  °*"^  ^  confirmed  by  the  parliament  to  bind 
Holt  cL  J.  the  laity  j  per  cur.  Carth.  485.  Pafch.  1 1  W.  3.  B.  R,  The 
.^..Canooi     Biihop  cf  St.  David's  v.  Lucy. 

thtigi  not  the  *  ' 

UUy  without  the  confent  of  the  civil  legiilattte  power,  t  Salk.  4.1a.  Hill,  i  Ann.  B.  R*  ibBbcaS 
▼.  Bnrdet.— Ibid.  671.  S.  C.  —Not  without  an  ad  of  parliament  \  per  Ld.  Keeper,  Mick.  1700. 
Wins.*!  Rep.  32.  Cos*s  cafe.  Relbhed  that  the  canon  law  obligea  not  the  fubje^la  of  thb  ledaip 

ualefs  it  be  incorporated  Into  the  coamon  law  by  #61  of  parliaaaeot,  or  recdved  time  out  oi  miad,  kt, 
nnd  then  It  becooei  pait  of  dw  cobudod  hnr.  Ld.  Ravm.  Rep.  7.  'Tfiji-  6  W«  ft  M.  aa  cafc  il 
PhUipe  V.  Bury. 

4  Salk.  671,  li.  In  the  primitive  church  the  laity  were  pitfent  at  all  ff- 
^73-S'P.  nods.  When  the  empire  became  chriftian^  no  canon  was  made 
without  the  emperor's  confent  5  the  emperor's  confent  includd 
that  of  the  people,  he  having  in  himfelf  the  whole  legiflatiTe 
power,  which  our  kings  have  not ;  therefore  if  the  king  and  cliff} 
tnake  a  canon,  it  binds  the  clergy  in  re  ecclefiaJHca ;  but  it  docs  «rf 
bind  laymen  j  they  are  not  rcprefented  in  convocation  5  dicir  con- 
fent is  neither  afked  nor  given.  2  SaU.  412.  pi.  2.  HilL  i  Ann. 
B.  R.  Matthews  v.  Burdctt. 

13.  No 


i3,  No  canons, ^wf  1563,  can  proprio  vxgorc  bind  laymen;  Buth« 
6ct  Holt  Ch.  J.     6  Mod;  190.  Trin.  3  Ann.  B.  R.  in  cafe  of  *«"^  *^*' 
Bntton  ▼.  Standiih.  camms 

might.  Ibid* 

14.  Declaration  in  prohibitioq,  ^hich  fets  forth  the  ftatute  7  MS.  Rep. 
^  8  V-  3-  cap.  35.  axul  further,  tha^  lay-people  are  not  punifli-  Mich.i736, 
Me  by  canons ;   that  the  plaintifis,  at  the  promotion  of  the  de-  ^^  his^ife 
fendant,   were  articled  againft  in  court  chriftian,  for  that  the  v.  Croft, 
plaintiffs  were  clandeftinely  married  without  publifhing  banns  or 
licence,  and  between  the  hours  of  i  and  8  in  the  morning,  con- 
trary to  the  canons.     Then  alleges  that,  if  any,  this  is  a  temporal 
oflence,  and  punifhable  by  the  faid  ftatute,  and  the  ufual  averment 
of  proceeding  in  the  fpiritual  court  contrary  to  the  prohibition  of 
this  court*     The  defendant  by  plea  denies  he  has  proceeded  in 
the  fpiritual  court,  prout  i  and  that  the  canons  are  In  force  to 
bind  lay-people,   &c.     Demurrer  to  the  plea,   and  joinder  in 
demiirrei*.     Now   this  term  Ld.  Hardwicke  Ch.  J.  pronounces 
the  refolution  of  the  court.     The  queflions  that  have  been  made 
b  this  cafe  were,  firft,  whether  by  the  canons  of  1603,  lay- 
pcrfons  are  punifhable  ?     2dly,  If  lay-perfons  cannot  be  punifh-    [  321  ] 
cd  by  thofe  canons,  whether  the  ecclefiaflical  court  has  any  ju- 
tifdiftion  in  this  cafe  by  virtue  of  any  ancient  canons  and  con- 
ftitutions  ?     3dly,  Suppofing  they  have  a  jurifdiftion,  whether 
it  is  not  taken  away  by  the  operation  of  ftat.  7  &  8  W.  3.  ?     I 
fliall  fubdivide  thefe  queftions  into  2  ;  firft.  Whether  the  canons 
of  1603,  relating  to  clandeftine  marriages,  do  affeft  the  prefent 
cafe  ?     idly,  Suppofing  lay-perfons  are  included  in  the  words  of 
thofe  canons*  whether  they  are  binding  againft  laymen  ?    'The 
62d  canon  only  relates  to  the  puniihment  of  the  minifter  who 
marries  perfons  without  a  faculty  or  licence.     The  10 1,  102, 103 
canons  relate   to  the  manner    and   conditions   of    granting   li- 
ceaces,  and  that  the  marriage  (hall  be  in  the  parifh  church  or 
chapel  where  one  of  the  parties  dwell,  and  that  between  the  hours 
of  8  &  12  in  the  forenoon.    The  104th  contains  an  exception,  as 
to  parents  confent,  to  thofe  in  a  ftate  of  widowhood  j  and  that 
crcry  licence  that  has  not  the  preceding  requifites  fliall  be  void, 
and  the  parties  marrying  by  virtue  thereof  fliall  be  fubjeft  to  the 
puniflimerits  appointed  for  clandeftine  marriages.     None  of  thefe 
canons,  except  the  laft,  afie£t  the  perfons  contra£ling,  and  that  is 
with  regard  to  thofe  who  marry  under  colour  of  an  irregular 
licence,  which  is  void ;  but  that  is  not  the  prefent  cafe ;  for  here 
is  no  licence  nor  publication  of  banns ;  fo  thefe  canons  do  not 
extend  to  lay-perfons  in  the  prefent  cafe.     But  2dly,  Suppofing 
they  had  a  jurifdi£tion  in  the  prefent  cafe,  whether  the  authority 
by  which  thefe  canons  were  made  can  bind  the  laity?     Thefe 
tanons  are  confirmed  by  the  king  under  the  great  feal.     With 
regard  to  tliis  queftion,  there  is  fome  variety  of  opinions  in  our 
law-books  'y  but  I  always  underftood  that  the  canons  of  1603  did 
not  bind  the  laity,  for  want  of  a  parliamentary  authority.     It  was 
admitted  by  Serj.  Wright,  that  thefe  canons  did  not  bind  the  laity 
pxoprio  vigore,  but  that  they  were  declarative  of  ancient  canons 
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which  had  immemorially  been  received  and  incorporate  into  the 
law;  and  we  are  all  of  opinion,  that  the  canons  of  1603  do  not 
proprio  vigore  bind  the  laity,  diough  many  provifions  are  con* 
tained  in  diefe  canons,  which  will  bind  the  laity  as  declarative  of 
the  common  law.  The  ancient  councils  which  compofed  thefc 
canons  in  the  firft  ages  of  the  church,  were  a  mixed  aflembly, 
confiding  partly  of  lay  and  partly  of  ecclefiaftical  perfons ;  but  it 
is  uncertain  how  they  were  convened,  whether  by  ele^on  or 
otherwife ;  and  Spelman^  though  a  learned  work,  does  not  fettle 
it.  But  by  the  fundamental  principles  of  our  conftitution,  no 
new  law  can  be  made  but  by  the  united  authority  of  parliament. 
Pari.  Rot.  H.  6.  12  Co.  74.  That  the  parliament  conCfts  of  the 
3  eftates  of  the  realm,  4  Inft.  And  that  the  whole  commons 
are  reprefented  in  parliament.  By  reafon  of  this  k  is  {aid  that 
every  perfon's  confent  is  to  every  a£t  of  parliament ;  but  in  the 
conftituting  and  making  of  canons  there  is  only  the  fan^Hon  and 
authority  of  one  part  of  the  legiflature,  viz.  the  king.  The  ori« 
ginal  obligation  of  zGts  of  parliament  did  not  arife  from  the  aclual 
confent  of  every  perfon,  but  from  an  implied  confent  i  for  it  is 
an  a£lual  representation  of  the  whole  people.  The  individuals 
could  not  with  convenience  aflemble,  therefore  by  neceffitj  it  was 
qualified,  and  made  a  reprefentative  body.  It  is  a  new  notion 
that  the  people  are  reprefented  in  convocation,  and  is  contrary  to 
the  writs  of  convocation,  which  is  convocari  facias  totum  denun 
veftrius  provincial,  which  imports  that  the  clergy  are  aflembled 
together,  and  only  the  clergy  of  either  province  are  either  prc^ 
fent  in  perfon  or  by  reprefentation.  4  Inft.  322.  There  b  in- 
deed a  difference  between  the  old  canons  and  the  new  provincial 
canons.  The  canons  in  the  firft  ages  of  the  church  bound  all  the 
fubjeds  of  the  empire,  as  well  lay  as  ecclefiaftical ;  but  the  bind- 
ing force  over  laymen  arofe  becaufe  the  fupreme  legiflative  power 
[.  ^22  1  ^^^  vefted  in  the  emperor,  who  gave  the  force  and  authority  to 
fuch  laws.  Juftinian's  Inft.  i  lib.  f.  16.  the  whole  power  of 
making  laws  devolved  upon  the  emperor.  The  reafoning  in  At 
tSup.|i.i>.  cafe  off  Matthews  againft  Burdbtt,  a  Salk.  673.  Is  of  great 
weight,  though  no  refolution  was  ever  given,  and  the  reafon  was, 
one  of  the  parties  died.  It  was  infifted  at  the  bar,  that  the  con- 
fent of  the  people  was  included  in  the  authority  of  the  king  to 
confirm  canons }  but  that  cannot  be  ^  for  where  there  is  an  au- 
thority to  make  laws  of  a  binding  force,  there  is  a  like  authority 
to  impofe  taxes :  thefe  things  are  infeparable ;  but  it  was  never 
allowed  that  the  king,  by  virtue  of  his  fole  authority,  could  impofe 
taxes,  and  the  clergy  could  never  charge  any  perfons  with  any 
burthens  or  impofitions  but  themfelves.  The  clergy  in  convo* 
cation  cannot  create  a  new  fee,  and  yet  to  fuppofe  they  can  make 
s  law  binding  upon  the  laity,  is  abfurd.  The  beft  rule  to  judge 
of  the  validity  of  their  canons,  is  from  the  conftant  ufage  fince 
the  reformation.  At  that  time,  upon  the  change  of  the  national . 
religion,  great  alterations  were  made  as  to  the  form  of  prayer, 
and  the  rites  and  ceremonies  to  be  obferved  in  the  letbrmed 
religion.  AH  thefe  alterations  were  cftabliihed  by  z€t  of 
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parliament.     The  cletgy  did  not  think  their  own  conftltutions,, 
though  in  a  matter  of  eccleCaftical  nature^  were  binding  upon 
the  laity  without  the  aid  and  aiUftance  of  the  whole  legiflatuie  of 
the  realm.     It  was  infifted  at  the  bar^  that  the  reafon  of  their 
a£ls  of  parliament  was  to  inforce  thefe  alterations  bj  civil  fanc« 
tloDS  and  temporal  penalties  :  that  indeed  was  one^  but  not  the 
only  reafon;  for  eren  all  the  regulations  at  the  time  of  the  reform- 
ation, even  the  moft  minute^  were  eftablifhed  by  z6t  of  parlian 
ment.    It  was  aflerted  at  the  bar,  that  the  power  of  the  convo- 
cjtion  of  making  law  is  co-extenfive  to  tlieir  jurifdi£lion.     This^ 
is  carrying  it  much  too  far ;  for  ihould  this  argument  prevail^ 
then,  in  all  matters  in  which  the  ecclefiaftical  court  has  jurif- 
di£tion,  new  laws  and  meafures  of  juftice  might  be  inftituted  : 
as  the  ecclefiaftical  court  has  jurifdidion   of  marriages,   they 
mighty  by  laws  of  their  own  making,  alter  the  degrees  of  con- 
faiiguiQity,  and  make  thofe  marriages  unlawful  which  are  now 
lawful :  by  this  means  the  common  law  relating  to  heirfhip  might 
be  changed.     The  fame  holds  good  with  refpe£l  to  tithesj  and 
to  every  part  of  their  jurifdiftion  j  fo  tliat  if  this  objection  was 
tu  be  allowed  in  its  full  latitude,  ir  would  produce  very  pernicious 
confcquences,    and  induce  innovations  upon  the  law.     If  this 
power,  had  been  vefted  in  tliem,  they  need  not  have  refortcd  to 
parliament  to  have  the  baftard  eigne  legitimate  according  to  the  ; 
canon  law,  when  efpoufals  were  had  afterwards^  but  by  their 
own  authority  they  might  have  done  it;  and  that  memorable 
faying  of  the  lords,  nolumus  leges  Anglise  mutarij  would  have 
ken  uitneceflaryy  2  Roll  Abr.  586.  pi.  35.     The  cafe  in  I^oll 
Abr.  pop.  pi.  5.  letter  (I)  feems  a  ftrong  cafe  for  the  validity  of 
thefe  canons  ;  but  yet,  when  confidercd,  is  of  no  authority.     It 
IS  the  canon  relating  to  what  fum  fhall  be  deemed  bona  nota- 
bilia^  which  fixes  it  to  5  I.  and  the  cafe  favs,  it  feems  that  this 
canon  has  changed  the  law,  if  that  was  otherwife  before ;  info- 
much  that  the  grant  of  adminiftration  belongs  to  the  ecclefiaftical 
law,  and  our  law  but  takes  notice  of  their  law  in  that,  and  for 
that  they  may  alter  it  at  their  pleafure  ;  Needham's  case.     The 
fame  cafe  is  reported  in  8  Rep.  but  not  a  word  of  this  there  men- 
tioned.   Ferkins>  pi.  48p.     But  this  cafe,  as  reported  by  Roll^  is 
contrary  to  law,  and  no  foundation  for  fuch  an  opinion.    There 
is  indeed  a  pofitive  declaration  of  law  with  regard  to  this  matter  | 
but  we  find  that  it  has  been,  the  parliamentary  notion,  that  no 

tower  of  making  laws,  binding  upon  the  fubje£l,  is  vefted  in  any 
Ut  themfelves.  In  the  ftatute  25  H.  8.  cap.  ly.  it  is  recited,  Par.i.f.A, 
That  whereas  divers  conftitutions  and  canons,  which  heretofore 
have  been  ena^ed,  be  thought  not  only  to  be  much  prejudicial 
to  the  king's  prerogative,  and  repugnant  to  the  laws  and  ftatutes  [  323  1 
of  this  realm,  but  alfo  much  onerous  to  his  highnefs  and  his  fub- 
fSts  I  therefore  the  (aid  conftitutions  are  conmiitted  to  the  ex* 
uninatioQ  of  32  commif&oners,  to  abolifh  or  retain  fuch  as  they 
fhaU  think  worthy.  Tills  ftatute,  with  regard  to  the  power  of 
^ppointmg  commiffioners,  was  continued  35  H.  8.  cap.  i6.  It  is 
to  be  obfervcd  by  this  a£i>  that  both  the  Ung  and  clergy  thought 
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it  neceflary  to  have  the  concurrence  of  parliament  in  thrabm* 
gating  or  retaining  thofe  ancient  canons.  2dly,  That  whatever 
alterations  happened  in  the  canon  law  by  the  zGt  of  thofe  com- 
miflioners  have  their  binding  force  by  virtdc  of  this  afl  of  pw- 
liamei^t ;  and  therefore  whatever  of  Uie  canon  law  remains,  that 
is  not  contrary  to  the  ftatutes  and  ufages  of  this  realm,  are  con- 
firmed by  aft  of  parliament.  As  to  jvidicial  opinions,  the  cafe  of 
20  H,  6.  13.  is  a  ilrong  authority  with  our  opinion.  Brooke,  tit. 
Ordinary  i.  which  is  a  true  ftate  of  it.  Newton  J.  fays  the  or- 
dinary has  power  to  make  holydays  and  fafting-days,  and  to  make 
conftitutions  provincial  to  bind  the  clergy,  but  not  to  bind  the 
temporalty;  nor  can  they  allow  or  dilallow  the  king's  letters 
patents  in  their  convocation.  £•  3.  44.  b.  Catefby  there  argties, 
that  the  afts  of  convocation  are  as  binding  upon  the  elergy  as  afii 
of  parliament  to  the  lai^y.  Every  abbot,  prior,  and  other  ecclefi- 
aftical  pcrfon,  is  either  a  privy  or  p^rty  iii  convocation.  The 
CASE  OF  THE  Prior  OF  LeedS|  Dcforc,  is  not  miftaken  by  Brooke^ 
The  old  edition  is  le  temporal.  Newton  J.  gives  his  opinion  at 
large,  and  fays  that  the  power  of  the  convocation  does  not  bind 
the  temporal  rights  of  the  clergy  themfclvcs.  It  appears  from 
Mo.  755.  ^  ^ro.  37.  that  the  kyjg  may  make  ordinances  without 
parliament  to  bind  the  clergy,  and  if  they  obey  not,  may  by  hii 
copiniiffioners  deprive  them.  This  is  the  ancient  prerogative  of 
the  crown,  as  appears  by  thofe  books ;  therefore  the  conTOcation, 
which  is  by  the  alTent  and  confirmation  of  the  king,  may  make 
canons  to  bind  the  clergy  j  and  fo  is  the  cafe  of  TitE  BisHor  of 
St.  David's  v.  Lucy,  i  Salk.  134.  Carth,  485.  where  it  isfaid 
by  Holt,  that  all  the  clergy  are  bound  bv  the  canons  confirmed 
only  by  the  king  ;  but  they  mud  be  confirmed  by  the  parliament 
to  bind  the  laity  5  and  the  notes  of  Raymond  and  Eyre  Qu  J. 
agree  with  the  report  in  Carth.  In  the  cafe  of  Briton  v.  Stik- 
•  6  Mod.—  DiSH,  *  Mo,  Ca.  ipo.  Holt,  agreeable  to  his  former  opimoiii 
See  Prohibi-,  held  that  no  canon,  unlefs  anciently  received,  though  in  fuH  con- 
tioo  (C)  pi.  vocation,  can  proprio  vigore  bind  laymen  5  and  of  the  like  opinion 
was  the  court  of  C.  B.  in  the  case  of  Davis,  Mich.  Tcmx. 
^  Geo.'  I.  which  was  upon  teaching  fchool  without  licence  in 
prohibition.  In  oppofition  to  this  opinion  had  been  cited  the  cafe 
t  AtPreK)-  of  f  Bird  v.  Smith,  Mo.  783.  where  it  is  faid  that  the  canons 
V)*l!  '  9^  ^  church  made  by  the  convocation  and  the  king,  withont 
Parliament,  (hall  bind  in  all  matters  eccleGaftical  as  well  as  an 
aft  of  parliament.  The  cafe  in  itfelf  is  of  a  very  cxtraoidinarj 
nature,  and  fuch  as  no  relief  would  be  given  to  in  chancery  at 
this  time  •,  befidcs,  it  is  faid  in  the  cafe,  that  every  biihop  in  his 
diocefe,  archbifhop  in  his  province,  may  make  canons  to  Wnd 
within  their  limits.  Now  there  is  no  colour  for  this.  But  ftr- 
•  ther  it  is  not  exprefsly  faid  that  the  canons  will  bind  laymen;  upon 
the  whole,  it  is  not  of  very  great  authority.  The  next  opinkm 
J  In  thcctfe  is$  Vaugh.  327.  whcrc  it  is  faid,  a  lawful  canon  is  the  law  of  tbc 
of  Hill  ▼.  kingdom  as  well  as  an  aft  of  parliament.  This  is  only  a  toofc 
k^t  tit.  ^^Y^^^f  ^"^  ^^^  of  ^"y  g^^at  weight.  The  next  cafe  is  $  Gitovs 
Prohibition    AND  Elliot,  2  Vcut,  41.  wherc  Vaujjhan  fays,  that  the  canons 
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of  ilk>3  are  of  force,  thqugh  never  confirmed  by  ad  of  parlia*  « 

ment ;  that  the  convocation,  with  the  licence  and  afTent  of  the 
king,  under  the  great  feal,  may  make  canons  for  the  regulation  of 
the  church,  and  that  as  well  concerning  laicks  as  ecclefiaftlcal 
perfons ;  and  fo  is  Linwood.    This  was  upon  a  motion  without 
much  confideration,  and  Tyrrell  J.  was  of  a  cghtrary  opinion,  the 
other  two  judges  were  filent  about  It,  and  this  was  of  a  point  not    [  324  ] 
in  judgment  before    them,    aqd  only  the    fingle  opinion   of 
Vaughan.  The  next  queftion  is^  Suppofing  lay  perfons  cannot  be 
ponifhed  by  the  canons  of  1603,  then,  whether  the  eccleCaftical 
court  has  any  jurifdi£Hon,  with  regard  to  the  prefent  queftion, 
by  the  ancient  canons  ?  And  we  are  all  of  opinion,  that  with  re- 
gard to  the  marrying  without  licence,  or  publifhing  the  banns^ 
they  have  fuch  jurifdiflion ;  that  by  the  ftatute  25  H.  8.  cap.  ai. 
concerning  impofittons  that  ufed  to  be  paid  to  the  fee  of  Rome» 
in  the  preamble,  that  the  king  is  bound  by  no  laws  but  fuch  as 
the  people  hahre  taken  at  their  free  liberty,  by  their  otirn  confent» 
CO  be  ufed  among  them,  and  have  bound  themfelves,  by  long  ufe 
and  cuftom,  to  the  obfervance  of  the  fame  i  and  in  f.  8.  that  all 
children,  procreated  after  folemnization  of  any  marriage  to  be 
had  by  virtue  of  fuch  licences,   ihal)   be  reputed  legitimate. 
That  in  the  ftatute  35  H.  8.  cap.  i<5,  authority  k  given  tQ  the 
king,  during  life,  to  name  32  perfons  to  examine  a}l  c^aufes,  and 
to  eftabliih  all  fuch  laws  ecclefiaftica}  as  fliali  be  thought  conve- 
nient ;  from  hence  it  follows,  diat  many  canons  that  had  been 
immemorially  ufed,  and  not  aboliflied  by  thofe  commiflioners, 
are  part  of  the  common  law,  and  as  fuch  have  their  binding  force. 
Ch.  J,  Hale  in  a  manufcript  fay3,  and  very  truly^^  that  it  was  the  ' 
civil  power  that  gave  the  ecclefiaftical  junfdi£lion  its  life  and  vi- 
gour. And  it  appears  from  Linwood,  that  chnd^ftine  marriages 
ivere  punifhed  by  canons  which  had  been  received,  and  that  the  pu- 
nilhment  of  a  dergymsm  for  marrying  perfons  without  licence,  or 
publifhing  banns,  was  fufpenfiot)  per  triennium,     In  the  case  of 
•  Mattinglet  v.  Martin,  Sir  Will.  Jones,  159.  It  was  cxprefsly  •  AtProW. 
determined  in  the  ad  point  of  that  cafe,  that  if  auy  inarry  without  ^*^^  ^^i 
pmbliihing  banns  or  licence,  which  difpenfes  with  it,  they  are  ^     ^* 
citable  for  it  in  the  ecclefiaftical  court,  and  no  prohibition  lies. 
This  is  ax)  authority  in  point  witlyour  opinion  upon  this  queftion. 
The  3d  queftion.  Whether  this  jurifdi£tion  is  taken  away  by  ftat« 
7  &  8  W.  3.  and  is  only  now  of  temporal  cognizance  :     As  to 
this^  we  are  all  of  opiqioi^  that  this  ftatute  has  not  taken  away  any 
ecclefiaftical  jorifdiSkion  that  was  fubfifting  before ;    but  that, 
notwithftanding,  the  fpiritual  court  may  proceed  to  infli6t  cen-^ 
fures  for  clandeftine  marriages,    In  the  cafe  of  t  Corey  v.  Pep-  t  AtProW*. 
PER,  2  Vent.  222.  a  confultation  was  granted,  that  was  for  teach-  JJ'n.^^^ 
ing  fchool  without  a  licence;  and  fuggefted.the  ftatute  of  uni- 
formity,  13  Car'.  2.  which  gives  a  penalty  of  5  1.  in  fuch  cafe. 
{Cs^n.  464.  is  contrary  to  Corey  and  Pepper  }  and  in  Matthews  t  Chedwicic 
and  Burdet  no  refolution;  but  in  the  cafe  of  teaching  fchool   scr?cWU 
without  a  licence,  the  5 1.  is  infSifted  as  a  punifliment  for  th?  maftcr  (A) 
bmt  ofieace ;  but  in  the  prefent  cafe  the  x  0  U  is  ngt  iniiifled  a?  p^-  v 
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a  puniflimcnt  for  the. offence  of  clandeftiae  marriages^  but  col* 
laterally  for  the  better  fecuripg  the  revenue  of  the  crown,  wi 
therefore  it  does  not  cofitradigb  the  maxim  nen^o  debet  bis  puairi 
pro  uno  delidto ;  for  the  profecution  upon  the  ftatute  is  as  the 
ftatute  de  articulis  clerj  mentions  it,  diverfo  intuitu  ventilatur; 
in  which  cafe  the  ecclefyaftical  jurifdidion  is  not  taken  away  > 
and  even  in  ads  of  parliament  a  double  puniflunent  is  infilled 
diverfo  intuitu,  as  in  the  ftatute  of  i8  Eliz.  concerning  the  re- 
puted fathers  of  baftards,  the  offender  may  b^  puniihed  for  the 
crime,  and  alfo  may  be  proceeded  againft  to  indemaify  the  pa- 
rifh.  The  argument '  gei)^rally  xibd  when  the  temporal  power 
has  annexed  a  puniihment' to  fuch  an  ofience,  that  the'  fpiritual 
jurifdi£^ion  is  taken  awa;)^,  is,  that  their  proceedings  are  -pro  fa- 
Jute  animx;  but  thofe  a^^  npieer  word^}  for  the  prooee<fihg  is 
really  to  piiniih  the  offender  fot  the  crime,  and  to  nave  cSc&  at 
fi)ch.  BeCdes,  it  may  be  argued,  that  marj^ing  without  pubn 
lifhing  baniis  is  conlirmed  by  a£l  of  parliament  j  fo»  the  ftatute 
of  uniformity  confirms  the  rubfick,  and  this  is  therein  contained, 
Suppofing  this  pecuniary  penalty  in  the  ftat.  7  &  8  W.  3.  would 
r^2C  1  ^^^^  tstken  away  the  ecclefiaftical  jurifHifiion  in  this'refped,  yet 
i(  is  confiderable  whether  this  a£l:  of  parliament  (ball  repeal  a 
power  given  them  by  a  former  a^  pi  parliament  ^  for  in  this 
z6t  of  .8  W.  3*  there  are  no .  negative  wordsV  fo  both  th^  ads 
may  ft'^nd  together.  There  is  no  notice  taken  of  this  ftatute  of 
8  W.  3^  of  the  ad  q{  uniformity,  tjpon  the  whole,  we  arc  of 
opinion  that  the  ecclefiaftical  court  has  a  jurifdidion  to  proceed 
to  impofe  ecclefiaftical  cenfures  upon  any  pcrfons  marrying  with- 
out  publifhihg^  banns  or  licence ;  theretore  the  prohibitioii  mufi; 
t  ftand  as  to  the  plaintifiTs  not  being  married  bet^reen  the  hours 
of  8  &  1 2,  that  being  (ingly  enjoined  by  the  canons  of  1603  i 
and'  that  a  confultation  is  awarded  as  to  the  refidue.  It  is  ne- 
cefiary  to  grant  a  prohibition  as  to  that  i  for  the  ecclefiaftical 
judge  may  make  it  a  clandeftine  marriage 'fingly  upon  tliat  point, 
viz.  not  marrying  between  the  hours  of  8  &  12. 

For  more  of  Canons  in  general,    fee  ^rCCOfidtlt^C  (Y-  p) 
Sj&roJlbftlOn,  and  other  proper  titles. 
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(A)    RequUite  in  w{iat  Cafes. 

|«  TyLE  APINGS  of  every  Jlatuie^  grants  pardon^^  eufiwH  &c% 
'  Jl    ^^  ^^ch  is  exception^  fireprize^  €on£tkn^  or  tbitig  amoimi^ 

ing  to  ity  thefe  fliall  be  pleaded  expre&Iy.    fir.  Flcadingi  pL  124. 
cit€»  8H.4-7* 

3.  Fka 


2.  Plea  M  qbaUment  of  the  writ  ^tf//  ^^  certain  to  every  connnon 
intent:  per  Juin  &  Cafcoign.  And  it  iai  faid  elfei»*here  that  plea 
in  bar  fuffices,  if  it  be  good»  to  one  com^^on  intent  i  but  declaration 
/hall  be  good  h  every  intent.  Br.  Frefentation^  pi.  ^2.  cites  14 
H.  6.  24. 

3.  In  entry  in  nature  of  ajjife^  the  tenant  faid  that  J,  N»  v^as 
fejfed  and  infefyffed  him^  and  after  ^ijfeifed  him,  and  tnfeoffed  the 
'^mntitFi    upon  which  the  tenant  entered.     The  demandant  fmd^ 

that  pne  nnHU  levied  between  him  and  thi/  fame  J.  Nl  of  the  fame 
land,  by  which  J.  N.  acknowledged  to  him,  &c.  b^ore  which  fne 
the  tenant  had  nothing  of  the  ferment  of  J,  M  and  did  not  tra-^ 
verfe  the  diffeipn  nor  the  feoffment  i  and  held  only  argument  to  prove 
that  the  tenant  difleifed  the  demandant ;  whereupon  hcjaid  that 
the  fine  nvas  levied  as  c^we^  by  which  he  wasfeifed  till  by  the  tenant 
diffeifedj  ahfque  hoc  that  the  tenant  (tny  thing  had  of  the  feoffment  of 
J,  N.  before  the  fine.  Yelverton  faid  J.  N.  infeofied  him  before 
the  fine,  prift,  and  fo  to  iffue*  Br,  Traverfe  per,  &c.  pi.  86. 
cites  21  H.  6.  12. 

4.  In  affife  of  rent  the  plaintiff  made  title  fcf  the  rent  by  agree^ 
ment  made  to  P.  by  which  the  party  granted  the  rent  out  of  the  manor 
of  B*  to  be  paid  at  S,  dated  the  day^  year^  and  plac^  abovementioned^ 
where  three  places  were  named  \  and  by  die  bcu  opinion  the  plead- 
ing is  not  good,  for  the  uncertainty.  Quod  nota.  Br.  Plead-  [326] 
iiigs,  pU  156.  cites  32  H.  6,  15^ 

5.  In  annuity  of  10/.  the  plaintiiF  eounted  by  prefcription.  The 
defendant  faid  that  be  l^ld  the  advowfon  of  B;  ^  him  by  the  10  s* 
tuhich  if  thefan^e  rent  now  in  demand '^  jucigment  of  the  writ,  and 
he  was  put  to  anfwer  over;  for  it  is  only  argument.  Br.  Tra- 
verfe per,  &c.  pi.  23.  cites  33  H.  6.  27* 

6.  In  firecipe  ()uod  reddat  the  tenant  pleaded  a  releafe  of  the  de^ 
mandant  by  name,  of  all  the  land  which  he  had  of  the  gift  of  one  R. 
He  ought  to  aver  of  what  land  R.  was  feifed^  and  releafedy  &c. 
Br.  Findings,  pL  92.  cites  2  £.  4.  29-  ' 

7.  But  where  a  man  rele;|fcs  all  his  right  in  3  acres  in  B,  called 
G,  which  heretofore  were  H*Sf  there  he  need  not  plead  fuch  aver* 
ment\  for  he  has  given  the  land  a  namoy  and  therefore  there  the 
releafe  is  good,  tlu^ugh  the  land  was  never  Ws ;  and  fo  a  divetfitj 
between  gen^ralty  andfpecialp.    Ibid. 

8.  If  in  qffjfe  of  an  office  a  man  pleads  admittance  to  the  office^  he 
need  not  fay  that  the  office  is  void  by  refignt^tiony  &c«  but  ^tisfuf" 
fident  to  fay  that  the  office  voided^  and  A.B.  was  admitted  by  the 
jufiices  of  bank.    Br.  Pleadings,  pL  pa.  cites  8  £•  4*  22. 

9.  If  a  man  be  bound  upon  condition  to  fuffer  J.  N.  to  enjoy  all  ,J'-  P'**^- 
the  lands  which  one  J.  hady  he  need  not  Jbew  how  much  the  lands  citu  sf cf* 
yoere*y    for  he  cannot  have  notice  thereof,    Bui  where  I  am 

bound  upon  condition  to  infeoff  A.  of  all  my  lands  which  were 
J.  IPs.  there  I  miift  (hew  how  much  the  lands  were.  Per  Yel- 
verton^ if  you  be  bound  to  deliver  to  W.  N.  all  the  money  in 
ycNir  purfb,  you  fhall  ihew  how  much ;  for  you  had  the  beft  no* 
ticc*    Btf  Conditions,  pi.  73,  cites  9  £•  4*  15* 
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lo.  In  trefpafs  he  who  pleads  dipo/iiim  ofamMd  plaintUT, 

after  the  laft  continuance,  fliall  Jbew  before  tubofttj  &c.     Quod 

nota  bene ;   for  it  fliall  be  written  to  him  to  try  it ;  and  b  debt 

brought  agaifift  executors,  who  plead  reAifal,  he  was  compelled 

to  Jhefv  before  whonty  who  faid  before  his  own  commiflary;  for 

it  was  the  archbifliop  of  Canterbury,  and  then  well.     Br.  ficad- 

ings,  pi.  37.  cites  9  E.  4.  24  &  33. 

Br.  Lien,  pi.       n.  Debt  tipw  an  obligation  J  upon  condition  that  if  the  defa^^ 

s!  c!^       «Jaf/tf  does  releafe^  fet  over  and  avoid  the  wages  of  a  *  fpeere  ofCalRce 

•In  Br.  it   of  l^d.  per  diemy  at  the  plenfure  of  the  lieutenant  of  CaUuey  by  fueb 

it  as  here       «  day^  that  then^  &c.  and  faid  that  at  D.  in  the  ewHtj  rfKem^  at 

b uTtTuis      ^^  pleafure  of  the  lord  HaJHngSy  lieutenanty  &c.  he  fet  over,  &c. 

edit.  1586.    before  the  day^  &c.  Jenny  faid  he  fball  Jhew  where  CalKce  ttu/. 

itis(fqyii«)   And  per  Littleton  J.  if  a  man  be  bound  to  make  feoffment  ^  the 

the"ycar^      ^Mnor  of  D.  and  pleads  that  he  made  the  feofftnenty  hit  fhaU  fiew 

bookiofthe  'vohere  the  manor  is  \   for  it  cannot  be  made  but  upon  the  land. 

fevcaicdi-    Br.  Pleadings,  pL  31.  cites  ic  E.  4.  14. 

(fpecre) ;  but  it  beiag  added  in  the  year-books  (and  for  %  Yaku)  it  feems  it  ihou>d  be  (i^wre.) 

Br.  Lieu,  12.  Contra  if  he  be  bound  to  releafe,  there  he  need  not  (hew 

sic.**  ***"  ^cre  the  manor  or  land  is,  but  he  fhall  fhew  at  what  place  he 

'    releafed  by  reafon  of  the  vifne.      Br.  Pleadings,  pL  31.  dtet 

15  E.  4.  14. 
Br.  Lico,  i^.     jtnd  if  I  am  bound  to  make  a  leafe  of  the  manory  or  grant 

ll'c*'  ^"^  ^^  #^'  ofporkerfhipy  it  is  fufficicnt  for  me  to  /nr,   that  I  leepi 

or  granted  at  fuch  a  place y  but  it  is  not  material  where  the  manor 

or  office  is ;    per  Brian.  Ibid, 

14.  Trejpafs  of  10  acres  of  wheat  \  per  Pigot,  it  (hould  be  10 
acres  T^n  with  wheat  \  per  Catefby,  it  is  called  10  acres  of 
wheat  vulgarly,  and  fo  well ;  to  which  it  was  not  anfwered  \ 
quaere.    Br.  Pleadings,  pi.  107.  cites  17  £.  4.  i« 

15.  In  debt  upon  guying  of  a  borfey  that  he  did  not  buy  is  no  fJca; 
for  It  is  only  nihil  debet  argumentatively.  Br.  Traverfe  per,  &c. 
pi.  275.  cites  12  £•  4.  29. 

[  327  ]  1 6.  Note,  it  is  faid,  that  a  return  and  a  declaration  y^//  bt 
S.  P.  Br.  certain  to  every  intenty  and  dierefore  becaufe  he  returned  rejims 
«*."?Wsf  *  '''^^  ^'  B.  by  M.  by  command  of  N.  and  did  not  fhew  the  place  tf 
cites  3  E.  eommandy  the  return  is  ill,  and  the  fhcriff*  was  amerced ;  to  it 
4*  ')•  i3  faid  elfewhere,  that  a  bar  is  good  if  it  be  good  to  a  common 
intent ;  note  the  diverfity.    Br.  Count,  pL  58.  cites  3  H.  7.  ii. 

17.  In  trefpafs  of  goods  the  defendant //mJ!?^,  that  die  place  was 
hisfreeholdy  and  that  he  toek  the  goods  there  damage  feafant  \  the 
defendant  wiis  forced  to  fet  down  the  land  in  certaiuy  becauie  he 
made  titk  to  the  goods  ;  ya  if  he  makes  title  to  the  land  by  feaf" 
ment  'y  but  otberwife  if  he  pleads  merely  his  freeholds  Heath> 
Max.  64.  cites  5  H.  7.  28. 

1 8.  Note,. where  a  man  pkadsy  that  the  inteflate  hoi  puis 
moveablt  in  feveral  dkcefesy  he  ought  to  ^^bru;  in  what  place y  and 
what  goods  they  are^  to  that  the  court  may  adjudge  whether  they 
are  goods  moveable  or  not,  and  (hall  npt  ftay  till  the  maU 
tcr  be  traverfedi  and  tlien  to  {hew  it  i^  the  rejoinderi  per  Rede, 

13  fiXKU*! 
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Tioeux,  and  Brian,  but  Keble,  ferjeant,  contra.     Br.  Pleadings^ 
pL  165.  cites  10  H.  7.  19. 

19.  In  trefpafs,  the  dcfcndznt  jufltfi^J  the  detaining  of  the  goods  in 
fledge  bj  accord  cfthe  plaintiff,  nvbo  was  indebted  to  him  in  loA  and 
good,  -without  Jhiwing  the  caufi  of  the  debt.  Br.  Pkadings,  pit  44* 
cites  21  H.  7.  13. 

20.  Error  was  affigned,  becaufe  it  was  pleaded  that  the  defendant^ 
at  the  vill  of  Weftminfier,  in  the  county  of  MiddlefeXy  releafedy  &c. 
and  after  fiawed  at  another  time  another  thing  to  be  in  the  vill  of 
WeSminJlery  and  did  not  fay  aforejaidf  nor  in  what  conntyj  and  the 
jttftices  held,  that  it  fhall  be  intended  in  the  fame  vill  and  county, 
becaufe  it  was  mentioned  in  the  record  before.  Br.  Pleadings^ 
pl.49y  cites  21  H.  7.  30.  "  . 

21.  A.  lets  a  houfe  to*B.  with  feveral  utenftls  to  B.  for  year8>  Kdw.  153, 
rendering  rent;  the  rent  is  arrearj  A  brings. debt  for  this  rcnt^  Ji;JiJ,^n, 
and  counts  upon  this  leafe,  and  does  not  Jbew  in  this  count,  the  s.  Falter  ▼. 
certainty  of  tvhat  the  utenftls  were\  yet  it  is  good.     So  adjudged  Nokes,S«C« 
and  affirmed  in  error.    The  rent  in  this  cafe  iflues  only  out  of 

the  houfe.     Jenk.  196.  ph  3*  * 

22.  General  pleading,  though  in  matters  of  fa£t,  is  difallowed  j 
9S  a  covenant  to  make  an  efiate  by  the  advice  of  J*,  &  he  muil  fienv 
Vfhat  advice  he  gave.  Hob.  295.  by  Hobart  Ch.  J.  cites  26  H. 
9.  I.  and  16  E.  4.  9. 

23.  A  plea  in  bar  is  either  to  force  the  plaintiff  to  make  a  re* 
plication,  pr  fo  compel  him  to  come  to  an  iflue,  and  therefore 
need  not  flipw  eyery  thing  certainly,  for,  peradventure,  an  iffuc 
may  not  be  joined  ^hereupon,  but  upon  the  replication.  Arg. 
PI.  C.  28.  a.b.  Pafch;  4  E.  6. 

24.  There  be  3  bind  of  certainties;  tft,  7^  ^  common  intent^ 
and  that  is  fufikient  in  l^ar,  which  is  to  defend  the  party  and 
excufe  him.  adly,  A  certain  intent  in  general^  as  in  counts,  re* 
plications^  and  other  pleadings  of  the  plaintiff,  that  is,  to  con* 
rince  the  defendant,  and  fo  indictments,  ^c.     3dly,  A  certedn 

;  itUent  in  every  particular y  as  in  eftoppels.     Co.  Litt.  303.  a. 

25.  Debt  upon  bond  conditioned,  that  the  obligee^  on  the  J  8th 
day  of  Auguft,  4  Jac.  Jhouldgofrom  Aldgate  in  London^  to  thepa^ 
riJb  church  of  Stow^market  in  Suffolk^  within  24  hours.  The  plaintiff 
Jpewed,   that  he  went  from  Aldgate  to  th^  faid  place,  [within  / 

the  time,]  but  becaufe  he  did  not  Jhew  in  his  declaration,  in 
Vfhat  ward  Aldgate  waSy  it  was  held  not  good.  Godb*  160^ 
pi.  223.  Mich.  7  Jac*  B.  R.  Croffe  v.  Cafon. 

26.  A  condition  that  the  obligee  Jhould  enjoy  an  office  according  to  a 
grant  of  letters  patentSy  he  ihuft  not  plead  the  letters  patents  in 
haec  verba,  but  muft  Jhevo  the  effeS  of  them,  and  the  enjoying  ac 
cordingly.    Hob*.  295.  per  ^obait  Ch.  J.  Arg.  Mich.  1 5  Jac. 

27.  An  ajfum^t  to  pay  a  fum/r^  dsverf%s  merdmoniis  venditis,  i$  r  ^28  1 
good  without  mentioning  the  particular  wares. in  the  declaration;  ^  ^ 
out  an  indebitatus  afftdtnpfit  is  not  good,  without  fome  ge^ieral  orj^ 

Hal  confideration  mentioned  in  the  declaration.    Jepk*  196.  pi.  3. 

28.  The  law  requires  tru^  and  convenient  gertainty  in  counts 
4Uid  pleadmgs  \  this  certainty  ought  to  be  Jhew^  by  iint^  who  in  in^ 

tendment 
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'  Undment  of  law  bas  the  moft  certain  knewkdge  of  it.     Jenk*  305. 

pi.  79. 

|*y*43t44-       29.  Trcfpafs,  fa*r.  for  taking  dtverfa  genera  apparatuttm  in  cija 

ruled* to^ftay  ^^*  ixiflen\     After  a  verdid  on  a  motion  in  arreft  of  judgment, 

judgment      it  was  agreed,  that  diverfa  genera  apparatmim  were  too  uncertain 

till  they  had  ^f  themfelvcs  \    but  being  referred,  to  a  clieft  wherein  they  lay, 

cord.  *  ^'   ^^y  "irtVQ  reduced  to  fuHicient  certainty  5   but  becaufe  2  chefu 

m^ere  mentioned  before ^    and  the  apparel  ivas  alleged  to  be  in  cifla  /nr- 

diHa  (in  the  Angular  number),  fo  that  it  appears  not  in  which 

they  were,  judgment  was  given  againft  the  plaintiflF.     Ail.  9. 

Pafch.  23  Car.  B.  R.  Vincent  v.  Ferfy. 

3e.  Trefpafs  for  breaking  his  clofe  and  eating  his  grafs  cum 
averOsf  &c.  After  verdidl,  error  was  brought  and  affigned,  that 
the  declaration  was  incertain ;  and  Jefman  J.  faid  that  averia 
fignifies  cattle  of  feveral  kinds,  and  is  too  general  to  declare 
upon.  But  by  Roll  Ch,.  J.  tb  which  Nicholas  and  Afk  agreed, 
•  •  where  the  thing  itfelf  is  in  demand,  for  which  the  adiion  is 
brought,  as  in  trover,  there  it  ought  to  be  particularly  named, 
but  here  the  oBion  is  brought  for  damages;  and  fo  the  judgment 
was  affirmed.     Sty.  170.  Mich.  1649.  Brook  v.  Brook. 

31.  Trefpafs  quare  claufum  fregit,  &  arhores  fucddit  ad  valen- 
tiam,  £5*^.  Upon  demurrer,  the'plaintifF  prayed  judgment  as  to 
the  breaking  his  clofe^  but  as  to  the  cutting  the  trees,  the  decla- 
ration was  infufficient ;  becaufe  not  exprejfed  what  kind  of  trees, 
1  Vent.  53.  Hill.  21  &  22  Car.  2.  B.  R.  Thomlinfon  v.  Hunter. 

32.  Trefpafs  for  entering  his  houfe  and  taking  feveral  things, 
&  inter  alia  unam  parcellam  penfarum  laniarum,  angUce  a  quantity 
of  woollen  yam ;  after  verdict  for  the  plaintiff,  and  intire  da- 
mages, judgment  was  ft  aid  for  the  uncertainty  of  what  quantity 
ana  parc*ella  is.  2  Lev.  195.  Trin.  29  Car.  2.  B.  R.  Wade  vJ 
F|atcher. 

33.  Debt  againft  an  adminiftratrii  upon  a  bond  given  by  the 
inteftate  for  performance  of  covenants,  reciting,  that  the  plaintiff 
was  pofleSed  of  a  leafe^  &c.  and  that  he  afligned  his  intereft  to 
the  inteftate,  referving  a  yearly  rent,  and  alfo  200  fitrxe  or  noood 
faggots  everv  jear,   the  defendant  pleaded  performance  \    the  plaintiff 

repliedy  that  ne  had  not  200  faggots  every  year  of  the  inteftate^ 
^  kut  that  800  faggots  were  duetto  him  from  the  inteftate^  and  from 
the  defendant  after  the  death  of  the  inteftate  for  four  years  \  upon 
a  demurrer,  uie  adminiftratrix  had  judgment,  becaide  the  plain* 
tiff  did  not  fet  forth  how  many  faggots  were  due  in  the  lifetime  ff  the 
inteftate^  and  how  many  after  his  death  y  for  perhaps  the  defendant 
had  feveral  matters  to  plead,  viz*  one  diftlndl  matter  as  to  tfaofe 
not  received  by  the  plaintiff  in  the  inteftate^s  life,  and  another  as 
to  thofe  not  received  after  his  death*  Lutw.  334.  338.  PafcL 
4  Jac.  2.  Tuckerman  v.  Tuckerman. 

34.  In  qjfflfe  znd  tre^fs  which  are  general,  the  law  allows  the 
general  plea  of  liberum  tenemtntum,  and  that  is  tbecommoabar; 
but  it  will  not  do  where  there  is  z  fpecial  affigmnenty  but  the 
itfi  cf  it  \^  to  laforce  the  plaintiff  to  make  his  charge  certaio^^ 

^d  it  18  pnly  %  faTOurabk  pleas  for  Uic  phintiff nay  have  a 

title. 
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title,  of  kafe  fuppofCf  confiftent  with  the  plea;  fo  if  he  has 
i\ich  a  (pecial  title,  that  'plea  affords  him  an  opportunity  of 
fherwmg  it,  and  liberum  tenementum  is  traverfable  ;  and  hefides, 
if  the  plaintiff  has  any  other  plea,  he  may  come  with  a  bene  et 
veruxn  eft,  that  it  is  the  de^ndant's  liberum  tenementum,  and 
fliew  his  fpecial  caufe  of  adion ;  fo  where  the  defendant  pleads 
liberum  tenementum,  he  gives  a  plea  traverfable ;  per  rowell  £  329  ] 
J.  12  Mod.  508.  Pafch.  13  W.  3.  in  cafe  of  Pell  v.  Garlick. 

35.  Caje  for  thefc  words,  you  are  a  nvborff   and  a  perjured  *  ''"'^* 
^vhoifx ;    per  quod  flie  loft  her  marriage.     The  words  being  not  buftha't  is* 
a£lionable,  but  in  refpe^  of  fpecial  lofs,  therefore  that  ought  to  bireiy  as  to 
be  Jbenued  certainly^  for  it  is  iffuable.     For  where  the  laying  of  ^  ^°'**** 
particuiar  damage  is  the  gift  of  the  aAion,  it  ought  to  be  laid 
fpecially  and  certainly,  that  the  defendant  may  have  an  opportu* 

nity  of  traverfing  it ;  and  there  is  no  cafe  where  the  laying  of  par- 
ticular damage  is  neceflary  to  the  maintenance  of  the  a£tion,  but 
it  muft  be  laid  certainly,  and  the  opinion  in  Hetley  8.  is  long 
fince  exploded ;  ficus^  nohere  the '  particular  damages  are  not  the 
gift  of  the  a<^ion,  but  only  an  aggravation,  £t  quer'  nihil  capiat 
per  billam.  la  Mod.  597.  Mich.  13  W.  3.  Wethcrhell  v. 
Clerkfon. 

36.  In  covenant,  a  breach  afS^ned  ought  to  be  pofitive  and 
certain  ;  as  where  the  defendant  covenanted  that  he  would  dif" 
charge  aU  duties  and  charges  due  before  Mich,     And  the  plaintiff 

.  afEgned  for  breach,  that  he  did  net  difcharge  all  duties  and  charges 
for  inrhich  the  premifes  were  chargeable  \  exception  was  taken 
that  no  anfwer  can  be  given  to  fuch  a  particular  charge.  And 
cited  BendL  6a.  pi.  no.  where  the  breach  was  quod  tenementum 

fitit  rtasKifum  isf  in  decafu  in  diverjis  partibus  pro  defeHu  reparationu^ 
and  bad  for  the  uncertainty ;  and  that  he  fliould  fliew  a  breach 
direfUy  within  the  words  of  the  covenant,  was  cited  Lev.  %^6, 
Sed  adjomatur.  Comyns's  Rep.  146.  Pafch.  5  Ann.  C.  B.  Dum-* 
mer  v.  Birch. 

37*  Qportet  utres  certa  deducatur  in  judicium.    See  M;jtims. 


(B)     Intendment    and    Implication    in    Pleadings* 

What  Ihall  be  intended,  &c. 

I.  Y  N  annuity,  the  plaintiff  as  dean  of  S.  counted  upon  pre-^ 
fir'^tion  againft  the  parfon  of  J^.  and  alleged  feijin  at  S,  and 
Sd  not  fiy  if  it  be  in  the  county  of  N.  nvhere  the  aSHon  was  brought ^ 
mar  in  nvbat  county^  neither  is  it  alleged  whether  S..  be  a  vill  or 
not^  and  yet  well;  per  cur.' for  it  fhall  be  intended  in  the  fame 
county  were  the  aSim  is  brought.  Br.  Pleadings,  pi.  61.  cites 
39  H.  6.13. 

2«  As  in  precipe  quod  reddat  in  B.  it  is  not  ufual  to  fay  in  B.  in  S.  P.  Br. 
the  county  aforefaid^  tft  in  irefpafs  in  B.  for  it  (hall  be  intended  in  5**^*',;^ 
the  fame  county.    Ibid.  5  e,  ^  '3g. 

becaofeClM  * 
CMuty  U  ficprcM  Hfoif  Ia  Uwwiit  4in^c4  to  the  (tivaSy  bsc  canira  in  a  plfsj  f«r  thtfc  00  «oiiiAf 

is 


329  €maM}f  in  Ipfeabln^l 

it  expicflcd  befartt  tnd  therefore  it  ougbt  to  be  expiefibd  after  B#.      i     Br.  Lxen,  pi.  jt«  cIM  J.'  & 
I  ■  ■  Bi.  Lieoy  &c.  pi.  44.  cites  39  H.  6.  14. 


3*  ^/u/  o^  it  Oiall  be  intended  to  be  a  wU^  if  the  defendant 
tenant  does  not  plead  that  it  is  a  hamlet^  or  that  there  is  not  anj  fucb 
place^  &c.     Br.  Pleadings,  pi.  6i.  cites  39  H.  6*  13. 
^'  ^f '  4*  -^nd  where  a  man  pleads  that  the  obligation  by  which  the 

eitct  S.  C.  plaintiiF  [defendant]  was  charged,  was  made  by  durejs  at  B*  he 
need  not  faj  that  B.  is  a  vill,  nor  in  what  county  B.  is  ;  for  it  fliall 
be  intended  a  vi]!  in  the  fame  coimty.  And  Littleton  agreed 
thefe  cafes,  and  the  court  awarded  that  the  defendant  anifwer 
over ;    quod  nota.     Ibid. 

5.  Trefpafs  upon  the  cafe  for  fiopping  of  a  gutter.     Thcdefen^ 

dant  intiiled  Inmfelfhj  leafe  for  years  of  a  miuy  and  prefcribed  in  his 

leflbr,  and  his  anceftors  to  ftop  for  a  time  to  repair  the  mill,  and 

C  33^  1    ^^  notfbew  ivhere  the  leafe  was  madcy  and  by  the  reporter  it  (hall 

be  intended  where  the  milL  is,  as  of  attornment,  furrender,  or 

tender  of  money.     Br.  Lieu,  pi.  45.   cites  39  H.  6.  52. 

Br.  Plead-  6.  In  writ  againft  a  Jberiff for  embezzling  rf'a  writ^  he  need  not 

ings,^.xo9.  fjiggg  fjj^f  i^  wasjberiffat  the  time  of  the  embezzling.     Br.  Adion 

*      '    *    Sur  le  Cafe,  pi.  100.  cites  21  E.  4.  22- 

7.  So  in  writ  againft  a  gaoler  upon  efcape.     Ibid. 

8.  The  wearing  of  the  livery  againfl  tbeflatute  (hall  be  intended 
to  be  where  it  was  given.     Br.  Lieu,  pi.  89.  cites  5  Heiu  7.  17. 

Br.  Walle,         9.  Wtfle  by  the  prior  of  B.  Scc.  to  the  dyinheritance  of  the  prior 
!}•  '44*       an^  houfe  of  B»  and  did  not  fay  of  the  aforefaid  priory  nor  If  A 
*'^       *    aforefaidy  and  yet  well,  per  cur  for  it  (hall  be  intended  thepHoisk* 
tiff.    Br.  Pleadings,  pi.  163.  cites  10  H.  7.  5. 

For  more  of  Certainty  in  Pleadings  in  general,  fee  tit.  fltticnh- 
ment  antl  3|eOfail0 ;  and  fee  the  pleadings  to  the  feveral 
titles  throughout  this  worL 


■WM 


Cetttoratt. 


of  ccrtioiari 
If  «i  vn^vM 

r,  and  *■"■  ■' 


UTnet  forne* 

le^TtsA   (A)     Certiorari.     Out  of  what  Court  it  ought  to 
£  i^^  iiTue ;   and  to  whom ;   £t  e  contra* 

would  be 

^fwA     Ci*  T^P  the  record  he  pleaded  in  a  more  bafe  court  than  that  in  vdfki 
whkb  h  in  \^  itis^  tbc  court  may  grant  a  certiorari     4  H.  6.  23.] 

tbctiwfory  ^^ 

«r  la  C.  B.  or  ip  aay  otber  court  of  record,  or  before  the  iheiiflFand  cofoaert,  or  of  a  taeoid  k6«» 
comi^iifioMrt*  or  before  the  efcheator;  then  the  king  may  fend  that  writ  lo  any  of  the  faid  coom  ar 
ofteah  M  certify  foch  record  before  him  in  banco,  or  in  the  chancery,  or  hehn  odber  jvtfoes,  wbcrt 
IfaeUacpleafcato  have  the  iaoiecertiiied.     F.  N.  B.  145*  (A) 
^•FaUtiiedcRcoord,  (I.  3.  citaS,  €»■■■■■  »gita!u^JUcord,  pi*  tyt  cilBi  S*  C. 

[2.  IB 


Cectforart  .  ,    330 

f^«  Intn  if^ormatfon  in  tamo  upon  the  fiatute  of  recufants^  if  the  Hob.  135. 

defendant  pUads  a  convlilion  at  tie  fejfion  ^ peace  in  Middle/ex,  and  «  U^^J  «  p 

the  plaintiff' pieads  nul  tiei  record^  the  common  pleas  ViH  grant  a  held'acco^- 

certiorari  to  the  jufiices  of  peace  to  certify  them  of  the  record,  be-  jngiy  j  buc 

caufe  they  Ihall  be  certified  by  the  tenor  of  the  record.     Hill.  [^^^^^** 

X4  Jac.  banco.   Pie  A3^d  Trill,   adjudged,  though  it  was  ob-  r«ord  iucif, 

je&ed  that  it  ouf;;ht  to  iflue  out  of  chancery,  and  come  by  mitti-  •>  5pon  a 

mus  in  banco.    Hobart's  Reports,  182.  the  7^m«  cafe  ^  and  there  "^^^^^ 

afterxrards  awarded  to  the  jufiices  of  gaol  deliver j.'^  certiorari 

out  of  B.R» 
to  s  juftice  of  peace,  i»hjch  removes  the  very  fccord  itfelf  to  hokd  plea  uponi  there  it  were  otherwiie* 
But  it  appeared  aAcr,  that  the  plea  was  of  a  convidJon  before  the  juftices  of  gaol -delivery,  and  fo  the 
certiorari  and  all  was  vdld  3   but  a  certiorari  was  awarded  dc  ooro  to  the  juftices  of  £nH  ^Hr'Try. 
Sea  Trial  (£)  i.S.C.  « 

• 
C3.  So  in  cmfpiracj  in  banco,  upon  an  inaiSmeni  before  jufiices  of  [  331  ] 
peace^  if  nul  del  record  is  pleaded,  a  certiorari  ihall  ifTue  out  of  •  Br.  Faiier 
bank,  and  then  procefs  (hall  iflue  thereupon,  till  he  hath  done  ^'  Record, 
the  one  or  the  other,  bccaufe  this  is  the  more  bafc  court.   *  4  H.  |''  ^'  *'^ 

6.    23.  b.  f  19  H.  6.  19.]  In  this  cafe 

defeodonti 
bare  a  day  given  tliem  to  hring  in  the  record,  and  fail ;  the  plamtifThat  judgment  \  tlus  judgment  wm 
icvcrfed  \  for  the  court  of  C.  B.  ought  to  haire  awarded  a  certiorari  to  the  jufti'ces  of  peate,  to  certif/ 
whether  tfaey  hare  foch  a  record ; '  for  tJfey  are  an  inferior  court  to  the  court  of  C.  B.  But  in  ihia 
caicy  where  the  court  is  fuperior,  or  the  jurifdi^ioos  equal,  day  it  given  to  tiie'defendant  to  have  tb« 
iccoffd  in  court  by  a  ceruia  day*     By  the  jufiices  of  both  benches.     Jenk.  1 14..  pL  a^ 

•f  FiCsh.  Record,  pi.  4.  cites  S.  C.  and  Mich.  18  H.  6.  ■■Br.  Record,  pU  24,  cites  S. C* 

4.  Writ  iflucd  to  the  executors  of  the  coroners  of  N.  out  of  the  *Hawlc.  Pl^ 
chancety,  to  fend  all  their  rolls  which  were  fuch  a  coroner's,  jJ*^I^^' 
and  this  feems  to  be  by  certiorari,  and  the  rolls  were  certified  in  $.  p.*aa4 
B.  R.  but  Brook  fays,  it  feems  that  they  [ball  come  Jirfl  into  the  «*««  *•*• 
chancery*     Br.  Certiorari,  pL  9.  cites  4.3  AiT.  40. 

5*  Knivet  Ch.  J.  denied  J.  S.  to  have  ^^it  to  remove  ittdi£l<« 
ment  out  of  the  court  of  C.  into  B.  R.  for  this  court  never 
m^rites  if  they  have  nothing  before  them  which  may  induce  them  to 
writej  and  therefore  fent  thefii  into  chancery  to  have  a  writ  to 
bring  in  the  record  and  the  body  before  them*  Br.  Certiorari^ 
pi.  8.  cites  41  AC  22. 

6.  TreJ^afs  in  C.  J?,  they  are  at  ijfue,  which  paffedfor  the  plain^  A  record 
tiff  at  the  nifi  prius,  and  the  plea  is  mthout  day  by  dtpofition  of  ^olciTimo 
itng  E,  4.  before  the  day  in  bank,  there  the  plaintiff  may  have  a  B.  R.  as 
certiorari  out  of  the  fame  bank,  to  bring  the  record  of  niii  prius  '^Ubycer- 
into  bank,  and  then  Ihall  have  re^fummons  or  re-attachment,  as  ^b!*r.  ^^ 
his  cafe  lies,  to  have  judgment  agamil  the  defendant;  quod  nota.  certiorari ^r 
^r.  Certiorari*  pL  11.  cites  10  £•  4.  13.  efcbanctry, 

^^  ^   ^  ^       ^  and  removal 

Into  B.  H*  i>y  mttumt )  refolvcd.     Ld«  Raym*  Rep.  216.  Pafch*  9  W.  3.  Gsilljafli  Y.^ardy -^ 

Ibid.  Marg.  (ays,  the  hw  is  the  fame  in  C.  B.  and  was  fo  held  by  all  the  judges  Hill.  8  dc  9  W.  3^, 
40  C*  B« 

• 

7«  Where  the  Jheriff  returns  mandavi  ballivo' talis  SbertatiSf  and  Br.  Reiorn 
it  is  alleged  that  there  is  no  fuch  liberty  there,  certiorari  may  iflue  ''g^^^^^'*- 
from  the  chancery  to  the  treafurer  of  the  exchequer,  to  certify  s.  ^. 
thf  roll  of  the  liberties  to  the  juftices,  &c.  for  there  are  all  the 
liberties  inrolled  by  the  &^t.  W.  ^.  cap*.  39*     B^  Certiorari, 

pL  13.  gltes  IX  £*  4-  4* 

8»  Certiorari 


^ji  Cettforaru 

Br.  Peace,        g.  Certiorari  iiTued  io  ajuftice  of  peace  wio  had  taken  recognkancfi 
pi.  ^1.  Cites  ^^  niakc  him  certify  it  to  the  king.     Br.  Certiorari,  ph  lo.  dtes 

And 'if  he      2  H.  7.    I. 

ilJeshaTuig 

a  recogniMnce  in  hit  cuftody,  a  certiorari  may  be  dire^d  to  bis  executor  or  aJmhjfrstor  to  cectify  k. 

2  Hawk.  PI.  C.  t90.  cap.  27.  f.  42. 

S.  C.  cited        p,  2>^to  in  Ci  B.  Upon  a  judgment  in  B.  R.    The  defendant 
9S?  th«  ^  //wArf  nul  tiel  record,     the  plaintif  in  C.  B.  obtained  a  certierm 
point  was      out  of  the  chancery^  to  fend  the  record  thither ^  which  by  miitiatd 
doubted.—    fnigbt  be  fent  in  C.  B.    It  was  doubted  whether  fuch  cerfiorari 
Cerdorad*     ^^  allowable^  becaufe  the  records  of  B«  R.  (hall  not  be  removed 
pi.  4.  cit4    out  of  that  court  in  any  other  court,  the  pleaa   there  beiiv 
?•  ^' Ji*'?    coram  regc.     Divers  precedents  were  (hewed,  where  fuch  re- 
cd^bLri^e  cords  by  mittimus  were  fent  out  of  that  court  into  6.  B.  and 
Ubrum.        upon  view  of  the  precedents  the  court  was  of  opinion,  Azt  the 
courfe  of  fending  them  by  mittimus  was  wdl  allowable ;  fed  ad* 
jomatur.     Cro.  C.  297.  pi.  7.  Hill.  8  Car.'  B.  R.   Luttetfel  r. 
Lea. 
lev.  22a.         ,0,  In  j^^/  brought  in  Brjfiol  upon  a  bond,  the  defendant  pltadt. 
p.  inVeried*    ^  ^^^  ^  Judgment  in  B.  jR.  upon  the  fame  bond,  and  the  plaintiff 
by  the  re-      replies  nul  tie!  record,  and  thereupon  iflfue  is  joined,  quod  habctur 
P?^^--—  tale  ♦  rccordum.  The  court  \va8  of  opinion  in  anodiet  term,  that 
^30.  pi.'ii.  ^^^  record  in  B.  R.  might  have  been  certified  to  Bfutol  by  cer- 
s.  c.andin  tiofari  and  mittimus.     Saund.  97.  99.  Mich.  19  Car.  Pitt  v. 

ufual  way  of  fending  the  record  it  by  certiorari  and  mitcimns  out  of  chancery  to  the  iniericr  court,  aiJ 
then  it  being  under  the  great  fcai  is  pleadable  there. 

Ibid,  fays  8.  Afne  was  impofed  on  the  (heriflB  of  London  and  Middkfirx,' 

Onw  was  ^7  ^  jufticcs  of  pcacc  of  the  county,  and  eflreated  into  the  ex- 

done  in  Sit  chequer  On  a  mandate  from  the  chief  baron,  and  this  being  cer« 

Thomas  tified  into  B.  R.  the  court  would  not  fufier  the  return  to  be  filed  $ 

cafi^Ute  becaufe  the  fine  being  eftreated,  the  order  was  executed,  at  leaft 

iheriff  of  in  part,  and  fo  as  it  was  not  proper  for  B.  R.  to  intermeddle}  for 

Heit/brd-  that  would  be  to  anticipate  the  judgment  of  the  exchequer,  where 

^^finTand  ^^  whole  matter  mav  be  properly  determined.     2  Jo.  \6g.  Mich« 

the  caufe  of  3^  Car.  2*  B.  R.    The  cafe  of  the  (heriffs  of  London  and  Mid- 

impofing  it    dlcfcx. 

were  con- 

fidcred  and  determined  by  the  barms. 

s  Hawk.  PI.      p.  Two  juftices  tendered  the  oaths  appointerd  by  the  (htute 

%n.l^^.^  \  W*^-  3*  c*P-  ^-  to  J^-  Sands,  which  he  refufing,  it  wa» cer- 
iays  that  it  tified  to  the  judge  of  a(fife,  and  by  him  into  the  esdieqoer^  ac-> 
u  (aid,  that  cording  to  the  ftatute  7  &  8  W.  3.  cap.  27.  A  certiorari  was 
B^k!^w\\\  P^y^d  '^  remove  this  conviBion  of  recufaficj  into  B.  R*  but  Holt 
never  grant  Ch.  J.  fatd  it  could  iiot  be  granted,  bxaufe  it  wouM  eyade  die 
J!^®"'?  ^  ftatute ;  for  when  it  is  in  B.  R.  it  cannot  be  fent  back  again» 
thM^tf!^ml  ^^^  ^  if^TVf  cannot  be  proceeded  againft  here;  and  find  that 
ftmp  jtfoM  0  the  cafe  of  the  duke  of  York,  who  was  prefented  upon  the  fta« 
^JMtst     jut^  2  j^^  j^  ca^,  4.  at  tlic  quarto^effions  for  not  coming  t* 


thaxih,  was  the  only  caufe  itrherein  it  evtr  was  donC.     i  Salk.  >#«>  >«• 
145.  pi.  5.  Pifch.  10  W.  3.  B.  K.  Dr.  Sand's  cafe.  ft"tL,f»A 

CQOfidions  are  to  be  removed  into  the  excbequer>  and  from  thence  proceft  it  to  be  awarded  upon 
tbem.  But  the  court  of  B.  R.  cannot  proceed  upon  them^  and  therefore  will  not  fuffer  thieib  to  come 
tUtbeo  ieft  the  ttatute  ihould  be  evaded. 


(B)     To  ^bat  Court  it  'may  be  granted* 


juftices.to  remove  thofe  iridiflments,  bccaufc  thcfc  arc  but  the  sir  joha 
declarations  of  the  king,  which  he  may  remove  where  he  pleafes.  ^j^j'^er- 
Mich.  15  Jac.  B.  R.  a  certiorari  viras  gtamed  fot  the  indictments  dorari  wu  * 
of  one  Collins,  and  one  Bartlst,  and  one  *  Sik  J.  Cart,  but  granted  to 
the  jiiftices  there  would  not  retutn  them,  upon  which  the  court  JUS^n^  of 
was  of  opinion  to  grant  an  attachment ;  but  upon  the  prayer  of  riots  takea 
the  attorney-geneii,   a  new  certiorari  was  granted.      (Quaere  *?^!j?» 
how  the  court  of  kirfg's  bench  may  proceed  upon  thefe  inJift-  \^  ^^^ 

ment8.)J  dents  to  tbtt 

•1^  j_i.  '  purpofci  u 

thcderkof  the  crown  inform^  the  <ourt.  a  Hawk.  PI.  C.  z%t.  cap.  17.  f.  15.  fays,  it  feeffls 

to  ke  ftttled,  thit  fuch  a  certiorari  lies  to  remove  any  indidment  taken  in  Wales  for  a  crime  not  capital^ 
eitlier  It  the  graiVd-feniont,  or  at  the  feflions  of  the  peace ;  but  it  is  faid  that  it  has  neVer  been  granted 
to  remove  an  appeal  from  Wales  \  neither  doth  it  fcem  to  be  clearly  fettled,  that  it  lies  to  remove  an 
iadidfflent  of  felony  from  thence,  for  fuch  indldluients  are  never  quaihed,  ai  indidments  for  inferior 
Climes  are.  Neither  da  i  find  it  agreed  in  what  manner  B.>K.  fliall  proceed  f  00  any  indiQment  re- 
noted  from  Wales  j  but  it  is  faid,  that  an  inJi^ment  of  felony  fo  removed  may  be  tried  in  the  next 
Engiiih  coaaty,  by  force  of  z6  H.  8.     But  it  feems  agreed,  that  this  ftatute  extends  not  to  appeals. 

tC333] 
[2.  Trin.  x6  B.  R.  it  was  atgued  ty  Jenkins,  that  a  ccrtio-  in  rhc  court 
nri  does  not  lie,  by  reafon  of  iii&  ftatute  0/  27  H.  S.  fsT  24  H.  8.  ^j^'^^'" 
f^     by  which  abfolutc  power  in  the  affirmative  is  given  to  the  were^indift- 
juftices  were ;  but  notwitnftanding  this,  per  totam  curiam,  thofe  ed  of  mur- 
ftatutes  bind  not  the  iing^  but  he  may  fue  where  be  pleafes :  and  there-  ^"ulrSbll 
fore  it  was  ordered,  that  a  return  of  the  faid  writ  ihould  be  made  tween  Her!" 
°y  '  days  and  the  clerks  faid  there  were  many  precedents  of  the  *>««  and 
fame  nature,  and  upon  fomc  of  tKem  the  trial  had  been  in  the  ^j^jj^"' 
county  next  adjoinine.     Mich.  13  Car.  B»  R-  a  certiorari  was  imprifoned; 
granted  in  the  cafe  of  one  Evans,  and  others,  to  remove  indift-  but  were  of 
wcnts  of  murder  taken  within  on6  of  the  4  new  counties,  which  !ll[!*jL 

•  t  -4  power  III 

were  counties  marchers*  J  the  county, 

that  a  jury 
^U  not  be  got  to  »pear.     The  court  granted  a  ctrtiorari,  anJ  the  indi^ments  were  returned  into 
Ml.  and  ordered  tha  trial  to  be  in  Shropihire.    Lat.  xi.  Hill,   i  Car*  Herbert  and  Vaughan'a 

•  i^'  Mich,  p  Car.  B.  R.    A  certiorari  was  granted  to  remove  the  Cro  c.j^g. 

^^^Smenti  of  one  Chedle,  and  others,  of  petit  treafon^  for  the  5cL'.b.r\ 

murder  of  Sir  Richard  Bulklt,  which  were  taken  in  Anglefey^  at  the  end  of 

wough  thi*  be  in  North-Walcs,  and  a  county  of  itfclf,  at  the  Sojjthiey  v. 

^  <rf  the  m^ddng  of  the  ftatute  of  Rutland.     And  the  court  foiruie 

w,  that«//ii9w6  they  were  not  jet  refolved  that  it  auld  be  tried  in  ftatute  of 

Vol.  IV.  '  '^Dd  the 
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*^^\^'  the  next  Engtt/b  county^  yet' they  had  power  to  remoTC  the  in- 
^  '"  •  diftmcnts,  to  fee  whether  the  indiilmcnts  arc  ^ood,  and  to  • 
^  0*395*  quaflj  Uti^m  if  they  are  not  good,  and  if  they  are  good,  to  •remand 
cap.  6.  ai-  them  back  again  by  mittinjus,  by  force  of  a  ftatute  made  tempore 
lows  that  H.  8.  and  Juftice  Jones  faid,  that  in  the  31  &  32  Eliz.  upon  dw 
maybe  in"  fame  rcafon  a  certiorari  was  grjinted  in  banco  regis,  to  remore  an 
counties  indiftment  taken  in  Caernarvam,  although  they  were  not  refolved 
next  adjoin-  that  It  could  be  tried  in  the  next  county.  But  after  there  woe 
Sire  h  not  feveral  arguments  made  at  the  bar,  whether  the  certiorari  lies  or 
any  mention  not  J  and  it  was  not  refolved  in  the  end,  but  the  partus  tried  it  if. 

therein  of      ^^^  proper  cotifitxA 
Appeals ;  and         ■■     *  "^  "* 

for  this  reafon  certionries  have  been  granted  to  remore  indi^hnents  out  of  the  grand  feffioM,  bit 
never  writs  of  appeal.— —  Cro.  C.  331.  pi.  16.  S.  C.  Dnbitatur,  and  appointed  to  be  argued,  vbe- 
tber  a  certiorari  was  grantable.  S.  C.  of  Chedley,  and  alfo  of  Soutiey  v.  Price,  cited  Vent.  93. 

Trin.  22  Ccr.  2.  B.  R.  Anon.  Where  a  certiorari  was  granted  to  remove  an  indiOment  of  na- 
llaaghter  out  of  Wales  ;  and  ordered  that  the  profecutor  (hoold  be  bound  by  recognigaace,  to  foftr 
an  indi^ment  in  the  next  English  county  ;  but  the  court  at  firft  doubted  whether  they  might  gnot  it, 
in  r^ard  it  could  not  be  tried  in  an  Engliih  county  ;  but  an  indidlmcnt  migbt  have  been  f^nd  tbaesf 
in  an  Englifli  county,  and  that  might  ht  tried  by  26  H.  8.  cap.  6.— Same  cafes  cited  Vent,  i^ 
Trin.  23  Car.  2.  6.  R*  in  Morris's  cafe,  and  fays  that  in  Chedley's  cafe,  a  certiorari  was  granted,  ai 
was  likewife  in  the  pr'ncipal  cafe  to  remove  the  indldment  found  in  Anglefey,  which  was  aftowdi 
tried  in  the  next  Engliih  county;  and  the  court  held,  that  fo  it  might  be  in  the  piincipal  cafe  of  Mor- 
ris, who  was  indided  for  murder  in  Dtnbigb,  and  a  certiorari  to  remo^  it  into  B.  R.  in  Ader  titiy 
it  in  the  next  Engliih  county. 

It  Is  the  [^.  If  a  certiorari  be  direflicd  h  thejuflicei  of  peace  in  the  cmmtj 

praaia  to  of  Durham  J  to  certify  an  indiBmetit  taken  there  before  them,  they 
grant  certio-  ought  to  return  it.  Mich«  10  Car.  B.  R.  Clark's  cafe,  wixxt 
raries  into  ^gy  returned  that  it  was  a  county  palatine  by  prcfcriptioD,  and 
ties.paUtinc  ^^  court  advifed  thereupon.] 

of  Durham 

.  and  Lancailer,  which  yet  had  original  jurifdidion,  and  the  fame  courts  among  themfclvesi  perHak 
Ch*  J.     M.  Rjym.  Rep.  581.  Trin.  12  W.  3.  obiter. 

C334]        CS*  C'^]  'I  C^^-  B-  R-  ***  one  SiMPsoN*s  cafe,  a  certionri 

with  a  pain  was  granted  to  Durham,  to  remove  an  itidiSbnent  ^ 

harrettj  there  tahen^  before  the  juftices  of  tlie  peace ;  for  they 

were  made  juftices  by  ftatute.] 

f  Cro.  €.         [6.  A  certiorari  lies  to  the  juftices  of  peace  within  the  dnipe 

*5*-^PJ^, 3«    portsy  to  certify  an  indiBment  of  fodomy  taken  before  them  ;  hecai^c 

cafe.  s.  c.  this  is  made  felony  cf  late  time^  of  which  they  cannot  hold  plea 

ftibid  264.  there,  without  a  charter  of  late  time*     Trin.  8  Car.  B.  R.  Hop- 

fhe'cJurt^'  STILL  f  Tilden's  cafe  refolved ;    and  the  indidment  taken  in 

awarded  a     Sandwich  removed  accordingly,  and  tried  thereupon,  and  found 

piuries  cer-   not  guilty.     Mich.  8  Car.  B-  K.  %  Dugdale's  cafe,  fuch  a  cer- 

IlSed  torfie  ^*o*'^ri  ^as  granted,  and  tlie  indiftment  taken  at  Dover  rcmotcJ 

mayor  and     accordingly.] 

jurats;  and 

ibid.  291.  pi.  r.  S.  C.  the  record  was  ftmovcd  into  B.  R.  ithd  the  defendant  tried  theft  miu^ 

quitted. 

{  Cm.  C.  253.  at  the  end,  pi.  3.  cites  Ringden^s  cafe.  Mich.  8  Car.  and  feems  to  intend  S.C. 
where  a  certiorari  was  prayed  to  the  mayor  and  juftices  of  Pov6r,  being  within  the  <in«}Qe-porO  n* 
like  caie  \  but  it  was  objeded  that  it  ikould  be  direded  to  the  lord  warden  of  ctnqae  ports,  as  other  pi»- 
cefs  nfually  is ;  but  upon  debate,  all  the  court  agreed  that  it  ihould  be  immediately  diredcd  to  th^ 
juftices,  before  whom  the  indidment  was ;  for  they  hold  plea  of  it  as  juftices  of  peace,  by  virtue  « 
their  commiflions,  and  not  by  their  ancient  charters  of  ptefcripdoir,  which  was  awarded  accordiafl?* 
—-2  Hiwk.  PI.  C.  286, 987.  cap,  27.  f.  24.  cites  the  principal  cafe  ot  AoU,«fid  iayi  that  byt^ 
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fcdba  tlicre  ^ftn,  k  flkms  lo  be  impljed  that  Roirs  opinioil  Wasi  that  Indidmentt  in  fuch  courts,  of 
ciines  whecof  ihcjhavcjurifiliAioiiy  ar^  not  removcablcj  but  fays  that  other  books  there  cited  by 
hin  kan  to  fpeak  gsntahy  of  alJ  indiAxnents  j  and  to  lay  ic  down  as  a  rule,  that  the  privilege  of  the 
coons  of  the  cinoue-ports  ufed  time  out  of  mind,  chat  the  king*t  writ  does  sot  run  tliere,  is  to  be 
laiearfed  only  of  civil  cauiei  between  party  aod  parry. 


7^  The  piaiatitf'  fet  forth^  that  his  father  and  he  are  jointly 
feifed  for  life  of  the  lordfiiip  of  Barrington  in  the  county  palatine 
of  Dttthaili,  aiid  that  the  defendant  fues  his  father  for  thofe  lands 
Wore  the  chancellor  of  Durham ;  and  for  that  it  was  informed 
that  the  plaintiflT  dwells  in  Ratcliff  in  the  county  of  Middle/ex,  and 
that  the  plaintiff's  father  is  an  old  difeafed  man,  and  not  able  to 
filhuf  his  fuHi  therefore  a  certiorari  is  granted,  dire£ted  to  the 
chancellor  ifj}tsrbam^  to  certify  into  this  court  the  whole  matter 
dep6iding  before  him»  Gary's  Rep.  68, 69.  cites  2  £liz.  fol.  200. 
Hilton  Tt  Lawfon» 

S.  The  Regifter  makes  mention  of  a  certiorari  to  remove  a 
ttcori  taken  at  Calice,     Cro.  C.  484.  pi.  i.  Trin.  16  Jac.  B.  R. 

9*  Wheie  Judgment  is  given  hefore  the  Jberiffy  and  the  tenant  has 
Ho  goodsj  (5V.  in  that  county^  he  may  have  a  certiorari  to  remove 
the  icoord  into  B.  R|,  and  there  have  execution ;  for  that  is  not 
placxtum.     2  Inft.  23.  ad  finem. 

10.  If  there  be  an  indi^ment  for  a  forcible  detainer  upon  the  8 
H.6.  before  juftices  of  the  peace  in  the  county  palatine  ofCheJler^  it 
may  by  certiorari  be  removed  in  B.  R.  for  the  juftices  of  peace 
there,  oeing  made  by  letters  patents,  their  proceedings,  quateiius 
juftites  of  peace,  mud  be  fubje£l  to  B.  R.  per  Bacon,  and  a  cer- 
tiorari awarded  accordingly  \  and  the  indidment  being  returned. 
Was  quaOied.     All.  49.  Hill.  23  Car.    The  King  v.  Simmons. 

li.  A  certiorari  was  denied  to  remove  an  order  of  fejjions  for 
chtifing  one  conftahle^  becaufe  if  it  had  been  granted,  it  might  have 
prevented  juitice  being  done  by  the  juftices  of  peace,  but  bid 
them  appeal  to  the  juftices  of  affife  ;  but  a  writ  was  granted  to 
compel  the  conftable  to  be  fworn.  Sty.  126,  127.  Trin.  24  Car. 
B.  R«  Anon» 

12.  By  the  llatute  15  Car.  2.  cap.  17.  it  is  enaBed^  Th(tt  there 
JhaU  he  certain  commijjionersj  'who  fhall  have  power  to  receive  claims 
concerning  the  fens  in  thp  counties  of  Cambridge,  Huntingdon,  &c. 
Md  to  fettle  their  boundsy  and  make  and  return  their  decrees  into  the 
pftty4ag  in  chancery.  After  confidcration  of  the  ftatute,  it  was 
rcfolvcd,  that  no  certiorari  ihall  be  granted,  and  if  any  be,  there 
ftall  be  a  procedendo  J  for  it  is  a  tiew  judicature^  and  abfolute  in  ' 
the  commi/itoners  by  this  new  law,  with  which  this  court  has  nothing 
to  do  if  they  proceed  according  to  the  fiatute  /  but  if  not  then  all  is 
void,  et  coram  nqn  judice,  and  the  parties  are  at  liberty  to  ex- 
amine it  in  an  action  at  common  law.  Sid.  296.  pi.  2o.  Trin^ 
18  Car.  2.  B.  R.  Ball  v.  Partcridge. 

13.  The  queftion  was,  whether  a  certiorari  lay  to  Winchelfea^ 
Jjcing  one  of  the  cinque-ports^  for  a  record  made  there,  whereby 
Acy  had  taxed  the  foreign,  and  which  they  infifted  was  made 
for  the  prefervation  of  the  corporation,  and  to  raife  ammunition 
^  provide  againft  invjifion  of  foreigners }  and  that  breve  domlni 

D  d  a  regis 


It  was  faid 
by  on;:  of 
theclrr!';of 
the  croV.n, 
that  a  cer- 
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many  times 
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ed  from 
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Lat.  160. 
Trin.  a 
Car.  in  Job- 
fooH  cai'e. 
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vijodgedia^  tcgis  noil  ctirrit  to  the  cinque-ports.    The  coiinfel  that  argued 

Sid  S!i»  cafe  ^6*i^ft  ^^  certiorari,  confefTed  that  in  matters  whieh  concerned 

It  not  mere-  the  king's  revenue,  or  in  matters  criminal,  or  where  the  liberty 

ly  cml  be-     of  a  fubjeft  is  concerned,  a  certiorari  would  lie ;  but  that  tKs 

and^arrT^   cafe  was  none  of  thofe,  and  that  they  had  always  liberty  of  taxii^  * 

bat  between  thc  foreign  fot  defence  of  the  corporation  in  tif§t  of  war.  cfpc- 

thc  corpora-  cially  when  in  danger  of  foreign  invafion.     Hale  Ch.  J.  faid  they 

«on  and  the  ^^gj^^  ^q  q^^^  f^^^  jurifdiftion,  to  which  thc  party,  if  injurec^ 

might  appeal,  otherwife  the  corporation  will  be  party  and  Judges^ 

and  tax  the  land  of  the  foreign  to  what  value  they  pleafe  j  and 

.  faid  there  were  3  forts  of  fuits,  ill.  Between  party  and  party, 

and  there  you  muft  return  that  you  have  jurifdidion.    adly^  Mat* 

ters  of  the  crown;    and  3dly,  Matters  of  a  middle  nature,  as 

where  the  king  and  his  fubje£ts  are  both  concerned,  as  in^diii 

cafe ;  fed  curia  advifare  vult.     Freem.  Rep.  99.  pK  1 1 1«  PafcL  , 

1673.  B*  R.     Winchelfea  Port's  cafe. 

A  certiorari        1 4.  A  rule  of  court  was  made  that  no  certiorari  (hould  gpt» 

Jiea  oucof     fht  feffims  of  Ely  without  motion  in  court,  or  ^ning'  of  it  by  a 

twrtofEij^  judge  in  his  chamber.     3  Mod.  229.  Trin.  4  Jac.  2.  B.  R.  ina 

and  to  any      nota. 

franchife 

^hkh  hath  conafance  of  pleas^  and  which  is  more  'than  a  bare  franchife  tenere  ffffi^ »  per  cor. 

I  Salk.  148.  pi.  13.  Hiil.  I  Ann.  B.  R.  Crofs  t.  Smith. 12  Mod.  643.  HUL  13  W.  3.  S.  C. 

fc  S.  p.  accordingly.*^— 3  Salk.  79.  pi.  4.  S.  C.  &  S.  P. 7 Mod.  138.  S.  C.  ft  S.  P.  adautaei. 

—a  Ld.  Raym.  Rep.  836.  S.  C.  U  S.  P.  accordingly,  and  fo  a  judgment  given  in  the  cooit  of  dK 
bifliop  of  Ely  was  reteded. 

15.  The  court  denied  to  grant  a  certiorari  to  the  Old  Bal0 
faying  they  never  do  it,  becaufe  thc  judges  fit  there ;  yet  quaere 
how  B.  R.  can  legally  take  conufance  of  proceedings  there  with- 
out a  certiorari,  the  Old  Baily  being  affother  court,  and  pof* 

.   fefled  of  their  own  records  till  removed  by  certiorari,  &c.  Cumb. 
319.  Hill.  6  W.  3.  B.  R.  Monger's  cafe. 

1 6.  A  motion  was  made  for  a  certiorari  to  remott|^  indid- 
ment  of  barretry  found  at  the  fei&ons  of  gaol-delivel^;  and  00c 
Nurse's  case  was  cited,  wherein  iqch  a  motion  was  granted. 
But  pet  cur.  it  is  never  granted  to  remove  an  indtSment  fatnd  hi- 
fori  jujlices  of  gaol-^livery  without  feme  fpecial  caufe.     So  it  is 

of  the  Old  BaSy ;  and  if  fuch  certiorari  ihould  be  granted,  and 
the  caufe  fuggeiled  (hould  afterwards  appear  falfe,  a  procedende 
Ihould,  be  awarded^  i  Salk«  144*  pi.  2.  Pafch.  9  Vf*  3*  B.R* 
Anon. 

17.  Indi£lxtient  in  the  grand  feifions  of  Wales,  and  certiorari 

Srranted  to  remove  It,  at  the  prayer  of  the  defendant ;  and  now  t 
iiperfedeas  was  prayed  to  the  writ,  becaufe  a  certiorari  docs  not 
lie  into  Wales  s  or  if  it  does,  it  is  only  when  thc  king  dirc&  or 
defires  it,  and  not  at  the  defire  of  the  defendant ;  but  the  court 
held  that  certiorari  lies  either  at  the  deftre  of  the  king  or  eftbepartjj 
according  as  the  court  Jhall  think  fit ;  and  accordingly  a  rule  was 
given  for  the  return  of  the  certiorari,  and  that  die  indiGincnt 
ihould  be  tried  in  the  next  Engli(h  county.  la  Mod.  197.  Trin. 
^  10  W.  3.  Thc  King  V.  James* 

1 8.  Jn£Bf^ 


•  # 
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i8.  InUBment  being  found  againft  the  defendants  In  London 
for  printing  and  publifliing  a  ^^/rr  intituled /^^if/tzri  Ram^  wherein 
certain  perfons  were  fcandaloufly  defcribed,  fo  as  any  body  that 
'knew  them  might  know  them  to  be  the  fame  perfons  ;  and  among 
others  the  recorder  of  London  was  mauled  \  and  certiorari  was 
moved  for  by  j^pntaguc,  infinuating  that  it  would  be  hard  to  be 
tried  sA  the  UlaJSaily^  where  Jome  of  the  judges  might  take  them/elves 
to  be  fcandaliztd  by  that  paper ;  and  the  court  faid  they  feldom 
would  grant  certiorari  to  the  Old  Baily,  yet  they  granted  one 
here,  though  it  could  not  be  tried  here  this  term ;  for  certiorari 
into  a  foreign  county  ought  to  have  1 5  days  between  its  tefle  and  re^* 
turn;  and  though  by  confent  it  may  be  returned  immediately, 
yet  ftill  there  mull  be  15  days  between  the  tcfte  of  the  writ  and 
return  of  the  jury,  which  could. not  be  ^ithin  this  term.  12 
Mod.  ico.  ^ich.  io  W.  3.  The  King  v.  Button  &  al',  printers. 

19.  Certiorari  to  remove  a  convitTion  may  go  (o  any  nev^  con^ 
^ituted  courts  or  jurifdiBion  of  record y  as  to  the  ceufors  of  the  col- 
lege of  phyficiai^  ^caufe  B,  R.  has  a  power  to  keep  all  limited 
j^rifdidions  wimlQ  their  proper  bound^'s  per  Holt  Ch,  J.  Carth, 
494.  Pafch.  II  W.  3.  B.  R.  in  cafe  of  Dr.  Groenvelt  v.  Dr. 
Bumell. 

20.  l^^re  any  court  is  ereEled  hyftatute^  a  certiorari  lies  to  it ;  i*  Mod. 
£0  that  if  they  perform  not  their  duty,  B.  R.  will  grant  a  man-  |9o^^****  *■ 
damus.    There  was  a  miftake  made  by  the  commijjioners  offewerSf  Holt'ch.  T. 
grounded  upon 'this,  that  where  the  23  /f.  8.  cap.  5.  ijiys  that  (he  iajstbattEa 

^commiffioners,  in  feveral  cafes  there  mentioned,  fhall  certify  their  «*»»*®Qn- 
proceedings  into  chancery ;  afterwards  by  1 3  Eliz.  caf.  9.  it  is  obligoTto 
ena£led  that  hereafter  the  commiHioners  (hould  not  be  compelled  obtain  the 
.  tp  certify  or  return  their  proceedings,  which  they  interpreted  to  J'^O  Pf  • 
extend  to  a  certiorangknd  thereupon  they  refufed  to  obey  the  cer-  offence  ^  ao4 
riorari;  but  they  wot  all  committed;  and  yet  the  ftatute  docs  .that Mr. 
not  give  authority  to  this  court  to  grant  a  certiorari ;  but  it  is  by  J^*^!I!!j-"* 
the  cofam^tktw  that  this  court  will  examine  if  other  courts  exceed  upon  the 
their  jurncu^on  ;  per  Holt  Ch.  J.  in  delivering  the  opinion  of  ft'tute  of 
the  court.     Ld.  Raym.  Rep.  469.  Pafch.   1 1  W.  3.   in  cafe  of  [h'lrSdr^'** 
Groenvelt  v#  Burwell.       '  orders  m 

removable 
here  by  certioffiri.  •  Raym.  tS6.  S.  C.  accordingly.— ^i- Vent.  66.  Pafeh.  22  Car.  2. 

B»  R.  Sinith'«  cafe.  Sec  titl  Scwerg  (E)  pi*  2.    m. 

21.  Certain  orders  of  juftices,  made  purAiant  to  a  private  aft  Ld.  Raym. 

of  parliament  for  repairing  Cardiffe-bridge,  were  removed  hither  tJI^'i^J^" 

kj  certiorari ;  and  one  objeftion  was  made,  that  this  court  could  v.  the  Jnha. 

not  fend  a  certiorari  to  the  juflic^s  oftk^  peace  in  Wales ^  becaufe  it  Wtanti  of 

might  be  fent  by  the  court  of  gran^' fefl*^on%  which  wasi  as  B.  R.  ciamoiwn" 

and  which  by  this  means  was  (kipped  over  and  rendered  yfelefs.  fhire^s.c. 

Sed  non  allocatur.     It  is  the  conftant  pra£lice  to  fend  then^  into  ^"X"  ***«  ^^^ 

the  counties  palatine,  and  yet  fliey  hav§  original  j^rifdi£lion,  and  for'i'JJbg 

the  fame  courts  within  themfeltes.     The  counfel  for  the  'Wel(:h  money  by 

Jarifdiftion  faid  this  differed,  beca^fe  the  jurifdi£kion  of  counties  "^^^^^ 

palatine  was  derived  from  the. crown ;  but  this  was  uot  regai;ded.  ^^  £]j/, 

iSaik.  148,  pi.  7.  Trin.  i2W*3,  B.  R.  Cardiffe-rbridge's  cafe.  cap.  n. 

*  for  repair- 

\f%  Cvdiff-^ridge.    It  w|s  objected  chat  a  certiorari  would  not  lie  j  and  ctts4  the  cafe  of  Ball  ▼. 

D43  Paru^idgt, 
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Partridge,  i  Si<S.  %^S,  Sed  non  allocator ;  for  this  court  will  esamifie  the  preceedtngs  9f  <&  jatV* 
diGtims  erednd  by  adt  of  parlianoent;  and  if  they,  under  pretence  of  fuch  an  aft,  proceed  to  lACroach 
jurifji£tion  to  themfelTes,  grea^pr  than  the  a€fc  warrants,  this  court  will  fend  a  cotiorari  to  them  tt 
have  their  proceedings  returned  here,  to  the  end  that  this  court  may  fee  that  they  keep  thcalelfci  with* 
in  their  jurifdidion,  and,  if  they  exceed  it,  to  retrain  them.  And  the  csamination  of  fuch  matfen 
is  more  proper  for  this  court ;  as  in  the  cafe  in  queftion,  whether  the  n€t  of  <^Eliz.  in^owori  ihi 
ju dices  to  raife  money  to  mend  wears,  and  to  determine  the  doubt  upon  the  ad.  As  to  tibecafoef 
orders  made  by  the  commiflioners  of  fe^wers,  and  of  the  fens,  |he  court  is  *]lwtjjfl||i  in  gian(ia|  or* 
tioraries,  and  firft  they  niake  enquiry  intp  the  nature  of  the  fad,  and  what  will  ^the  coofe^Knca  of 
granting  the  writ,  becaufe  the  country  may  be  drowned  in  the  mean  time,  whilft  the  f  oommifieMit 
are  fufpended  br  the  certiorari  j  but  that  is  only  a  difcretionary  eyecotion  of  #e  po«fer  of  the  ooaft. 
Corny ns*s  Rep.  86.  pi.  54.  Trtn.  12  W.  3.  B.  R.  the  King  y.  •  •  .^*  feems  to  te  S.  C* 
but  is  very  (hort ;  fays  the  juflices  ought  to  return  the  private  ad  upon  which  meir  order  is  taaaikd^ 

and   that  a  certiorari  was  granted. 1«  Mod.  403.  S.  C.  and  Un  it  was  rnled  ^hat  they  flboaU 

make  a  return,  and  recite  the  ftatute  in  it. 
*  II  Mod.  390.  S.  P.  accordingly  by  Holt  Ch.  J.  obiter. 

t[337] 

11  Mod.  22.  A  certiorari  lies  to  exempt  jtm/diSions ;  per  Holt  Qh.  J-  ta 

&^s.  P.—  delivering  the  opinion  of  the  jrourt.     i  Sallu  148.  pi.  13.  HilL 

3  Saik.'yp.  I  Ann.  B.  R.   Crofs  v.  Smith, 

pl.  4.  s.  c.  '  •  ^ 

Sc  S.  P.—i  Ld.  Raym.  Rep.  837.  S.  C.  tc  S.  P. So  that  there  is  j^  cfurt  «t  jurifiifnm  Am 

can  wtbftand  a  certiorari ;  as  in  the  cafe  of  a  cuftomary  proceeding  by  forefn  ^N^l^inent  in  Leodoa^ 
if  the  defendant  cannot  find  bail  below,  he  may  fue  a  certiorari,  and  upon  putting. in  bail  in  the  (epcrior 
court,  the  caufe  will  proceed  there,  and  all  the  proceedingi  below  upon  the  attachment  aie  difiblfBd; 
per  Holt  Cht  J*  in  the  feveral  books  above  cited.  ^ 

23.  It  feems  to  be  admitted  in  the  late  reports,  that  a  certiorari 
may  be  granted  to  remove  any  indidiment  from  London  ^f  Middk' 
fex :  but  it  is  faid  that  he  who  prays  it  ought  to  give  3  day  miifi 
to  the  other  fide.     AJfo  it  is  faid,  that  by  a  certiorari  to  London^ 
tSe  ienoidr  pi  the  indiftment  onlyjball  be  removed  by  the  city  chatr 
\  '    ters  5  and  it  feems  thak^ncientiy  that  city  infifted  on  a  privikgei 

that  all  indidments  ^nd  proceedings  for  any  caufe,  except  fe- 
lony, fliould  be  tried  and  determined  ther|||and  not  elfewbcre^ 
2  Hawk.  PL  C.^87.  fap.  27,  f.  26, 

i 


•f* 


S.  C.  cited     r 


(B,  2)     What  Records  fliaJLjbc  removed ^j  it, 

1.  tF  a  certiorari  ht^iuarded  out  oi^.  R.  the  laft  day  if  Tni 

R?m*Re      ''  nityterniy  to '  remove  all^dictments  of  forcible  entry  againft 

x2oq.  certain  perfons,  vjhere  they  ar^ot  iniiBed  at  the  time  of  the  avfwri 

^  of  tlje  certiorari  y  nor  2X  Retime  of  the  delivery  ^of  the  %vrit  to  tbi 

officer^  but  after  they  are  indi£led  in  the  vacation  before  MichacK 

ftias  term^hcy  ought  to  be  removed  by  force  6f  this  writ.   Midu 

37  &  38  niz.  B.  R,  Cheney's  ^ase,  per  curiam.] 

[2.  If  a  certiorari  iffues  io  remove  an  indiBhnent  of  forcible  entry 
pga'wfl  feveraly  naming  thenhy  ^ukereas  but  4  if  them  are  indiSd^ 
yet  it  ought  to  be  removed.  Micm  37,  38  Eliz.  B,  R.  CheneT| 
per  curiam.  J 

•  3.  If  certiorari  iflucs  tojuflices  of  the  peace  to  fend  the  indiffment  tf 
7.  N,  arffl  in  the  fame  indigent  20  others  are  indifled,  yet  tba 
|s  a  good  certificate  of  |he  recox^l^  an4  the  jufticq  of  tbe  peace 
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fiatt  not  mention  any  thing  of  the  others  in  their ' certificate :   per 
Markham  Ch.  J.    Br.  Recordi  pi.  57.  cites  6£.  4>  5. 

4.   A  certiorari  nvillremroe  any  indictment  if  it  he  before  the  return  . 
thereof ^  .though  it  be  after  the  iejle  of  the  writ.     Agreed  per  cur. 
2  Keb.  142.  pL  n.  Hill.  18  &  19  Car.  2.  B.  R.    The  King  v. 
Buck.  ^-^ 

5«  A  certiorari  was  brought  to   remove  an  indiUment  of  force  S.  C.  cited 
^^^ifi  L-  o^  TItinde  indiBati  fUnt,     An  attachment  was  prayed  ^'^  ^ 
for  not  rcmovingCan  indiftmcnt  againft  L.  only^    The  court  hel3  1199/1200^ 
this  ^urit  joint  andfeveraty  but  that  a  writ  of  error  will  not  remove  .Mich.  4 
a  fevcral  indiament.     3  Keb,  loz.  pi.  2.  Hill.  24  Car.  2.  B,  R.  ^1^'^^ 

The  King  V,  Levet.     .  ^  t.  Bains  ; 

'  bMt  it  was    ' 

anfwved  by  the  other  Hde  that  this  cafe  in  3  Keb.  was  only,  that  a  certiorari  might  be  joint  and  feieraly 
which  a  writ  of  error  could  not  be,  which  he  agreed ;  but  that  then  there  muft  be  feveral  words,  as  it 
moft  he  intended  that  there  were  in  that  cafe.     ibid.  laoi.  And  ibid.  Z203.  Powell  J.  faid  he 

'thought  they  would  have  fearched  for  the  writ  in  that  cafe  of  3  *  Keb.  becaufe,  notwithftandtng  any 
thing  faid  in  the  book,  the  wri:  in  that  cafe  might  be  joint  and  feveral  j  and  Holt  Ch.  J.  faid  that  where 
»  jcpdtt  of  a  cafe  is  doubtful,  it  ought  tu  be  veriiied  by  the  record. 

•C338] 

6.  J5-  W.  and  F.   nvere  jointly  indited  at  the  fofQons,  and  B.  Ld.  Raym. 
nvas  alfo  feverally  indichdy  and  fF'^K  and  J.  S.  were  indited  in  ^^1^^* 
another  indi^menty  and  a  certiorari  was  awarded,  to  remove  all  in^  w.  3!  s.  C, ' 
diHments  in  which  the  faid  B,  F,  and  W*  were  indi^edy  without  f«ys  the  re- 
fayin^y  vel  aliquis  ear  urn  indl^atus   eii/llt.     Adjudged,   that  only  ^™.^«J>f 
tne  jomtnndittment  was  removed,  and  that  the  juitices  below  mcnt  againft 
may  proceed  on  the  others  without  contempt,     i  Saik.  146.  pi.  9,  B«  and  of 
akMich.   II  W.  3.  B,  R.  the  King  v.  Brown,  Wood,  and  Foffc-  ^g^'^^V 

brooks  and  another 

^*  againft  F. 

''  la  which  they  were  indi£led  alone  by  themfelves.  On  motion  to  quafli  the  indlAffleht  againft  B.  it 
was  held,  that  it  was  not  rtttk}ved  before  B.  R.  for  this  is  not  the  indtdlment  intended,  the  certiorari 
meaning  the  indi£^meik  in  which  B.  W.  and  F.  were  jointly  indidied  \  but  had  it  been  vel  per  quod 

aliquis  eorum  indi^atitt  exiftit,  it  had  been  otherwife. 3  SalM|7S.  pi.  1.  S.  C.  tc  S.  P. S.C. 

cited  as  of  a  certior^i  to  remove  all  orders  againfi  A.  B,  and  C,  anfl  the  cafe  was,  that  there  was  a  joint 
Older  againttpl.  6.  i|nd  C.  and  another  order  againft  B.  and  C.  and  another  againft  A.  ooly ;  it  was 
lelblved,  thltthe  MJjpt  order  was  only  removed,  and  not  that  as  to  B.  and  C.  only,  and  tHfc  other  againft 
A.  only*.  2  Ld.  Kaym.  Rep.  1200.  Mich.  4  Ann.  Arg.  cites  it  as  the  cafe  of  the  King  v.  Fossa- 
BBOOK  ;  but  (ays,  that^e  reafun  of  the  refolotion  was,  becaufe  the  court  took  it  that  the  firft  wat 

the  only  order  imcnded  to  be  removed. Ibid.  Mr.  Brodericlc  faid^that  the  cafe  of  FuiTcbroole 

was  as  it  is  cited,  but  that  it  was  refolvcd  by  the  three  judges,  abicnte  ^P^Ch.  J.  Ibid.  1203* 

PowcU  J.  aiked  the  counfel,  how  they  anfwer  the  cafe  of  the  King  v.  FolTcbrook.— — 2  Hale*t 
Hift.  H.  C.  2r2.  cites  Mich,  2»  Car.  i.  B.  R.  Adjudged,  that  fuch  a  certiorari  to  remove  all  in- 
didhnenca  againft  A.  and  B.  removes  all  wheagn  A.  or  B.  are  indided,  either  alone,  or  together  with 
ether  peribns,  and  cites  alfo  i  ]fl.  3.  4.  b.  aflH6  H.  7.  16.  a. 

If  A.  B.  C.  and  D.*  be  adually  indited  in  one  indi An\cnt  for  one  ofTence,  and  a  certiorari  Jbe  to 


all  indictments  againft  A.  and  B.  this  will  be  Efficient  to  remove  the  indictment  againft  A*,  and 
B.  and  alio  it  removes  the  indiClment  as  to  C.  and  D.  for  the  juftices  may  deliver  the  indi£lment  per 


ra4ntufrq>rias.     Mich.  37  Sc  ^i  £1.  B.  R.  Woodwifd^s  cafe  contra  6  £^.  5.  a.  z  Hale^s  Hift.  PI* 

bvona 
bill  for  keeping  feveral  diforderly  hoofes,  a  certiorari  to  remove  this  indidlment  againft  A.  and  B.  ie« 


C.  2;3,  214.  Wt 

But  if  the  indidment  be  but  one,  bat  th^  offences  feveral,  as  i^  A.  6.  C.  and  D.  be  Indidted  hi 


i^Kyves  not  the  indidment  as  to  C.  and  D.  for  though  they  are  all  comprized  in  one  bill,  )-et  they  are 
fevcral  indidments,  and  feveral  offencesj  and  fo  the  record  is  in  B.  R.  virtual !y  and  truly  as  to  A. 
and  B.  bot  as  to  C.  and  D.  the  record  remains  below.     2  Hale's  Hift.  Fl.  C.  114. 

Bat  if  the  jufticet  per  manus  fuas  propri^s  deliver  the  bill  into  court  againft  all  of  them,  as  they 
nay,  then  if  a  record  be  made  of  that  delivery,  the  indidment  is  entirely  removed  againft  A.  B.  C* 
and  D.  becaufe  not  done  upon  the  writ  of  (;ertiorari,  but  per  manus  fuas  pffipnas;  but  otherwife  it  ia 
where  the  offences  are  feveral,  and  the.  indidment  againft  A.  and  B.  is  mnoved  by  writ,  and  by  a 
retora  indoried  upon  the  writ,  for  then  thalifingle  indidment  that  concerns  A.  and  B.  i$  removed,  and 
»oC  ibc  ptbopt,  wiiere  the  o^okcs  are  fevctal,  and  feverally  charged*    2  Hale's  Hift.  PU  C«  214. 

D(f4  But^ 


338 


Certiotaef. 


Bat,  as  I  faid,  if  therg  be  oo(  indiftment  againft  A.  B»  C.  aod  D.  for  one  murder  or  ^aifvft  n- 
otber  againft  the  fame  perfons  for  robbery,  and  a  third  againft  the  fame  perfons  for  a  rape,  a  cotiorart 
to  remove  all  indidments  againft  A.  and  B.  remo?c»  all  thefe  feverat  indiAmeats  againft  A.  B.  C« 
ind  D.  for  though,  id 'law  each  of  them  be  federally  a  felon,  yet  iaafHio^h  at  ih'ey  are  joihtly  charged 
they  ftiall  be  all  removed  as  to  A.  B.  C.  and  D.  by  virtue  of  this  one  writ,  contrary  ;o  the  optnioft  oC 
Markham  6  £*.  4.  5.  a.     %  Hale*s  Hift.  PI.  C.  214. 

S,  ?•  held  j^  Two  being  indidedi  one  of  them^  removed  it  by  certionrit 
Wfitf! '2?/*  entering  into  recognizance  to  carry*  it  down  to  trial  j  and  it  was 
pf.  63.  ^  refolvedj  that  the  indi5im,^nt  was  removed  quoad  i^h^  and  that  the 
Trin.  15  defendant  who  removed  it  faves  his  recognizance  by  trying  it  as  to 
Anon.  '  -  ^^^filf:  f<>^  ^^^  ^c  acquittal  of  one  is  not  an  acquittal  of  the 
A.  and  B.  Other,  nor  vice  yerfa  \  neither  can  it  be  exa£led  of  him  to  enter 
were  india-  j^tQ  ^  recognizance  to  try  againft  both ;  and  that,  notwithftand<^ 
^,  b"  "  ing  the  ether  defendant  had  appeared  below,  and  now  by  the  re- 
gies, and  A.  nioval  is  put  without  day,  wherefore'  if  he  do  not  come  in  above 
brought  ccr-  g^atisy  procefs  oi  outlawry  Jh  all  go  againft  him;  and  for  this  cairfe 
move  the  in'  ^^  '^^^x  that 'before  the  ftatute  the  courfe  was  to  grant  no  certio- 
diamentin-  rarics  to  rcmove  indiftments  from  London  orMiddlefex,  without 
^affaid'  *'  ^^  defendant  gave  .bail  to  try  it ;  and  the  Ch.  ]•  faid,  it  b 
that  the'  ahvays  indorfed  on  the  back  of  the  certiorari,  at  whofc  requeft  it 
whole  record  is  granted",  for  though  it  be  the  king's  command,  yet  it  isa^ 
was  «mov.  pj-^ye^  ^f  ^^  party,  and  the  <5hd  of  certioraries  is  to  do  juftice, 
there  cannot  ^^^^  prevent  vexation  and  *  oppreiBon;  and  if  2  he  indided  jointly, 
be  a  tian-  and  join  in  plea,  there  fliall  go  but  one  venire  facias  ;  fecus  if 
«7  w^f!  they  fever.  ■  12  Mod.  601.  Mich.  13  W.  3.  ThQ  King  v.  Wor- 
£he  writ  is     lenholm  and  Weeks. 

recordum  8c 

proceifum  cum  omnibus  ea  tangentibus>  but  the  chief  jofttoe  doubted  of  it,  and  faid,  that  the  opiONB 
of  Markhom,  in  one  of  our  books,  is  againft  it,  and  that  it  would  be  mifchicvous  ihould  it  be  fe, 
becaufe  in  fuch  cafe  B.  might  be  attainted  by  outlawry  without  his  knowing  of  it.  Mar.  xia.  pi.  190. 
T'rin.  17  Car.  Anon..-i^->2  Hawk.  Fl.  C.  292.  cap.  27.  f.  5.  fa>s,  that  if  divers  are  indidM  in  the 
fame  indi^ment,  and  fume  find  fureties,  and  others  not,  the  indi&oient  ought  to  be  removed  as  Id  cbofc' 
who  find  fureties,  becaufe  they  ihall  not  be  prejudiced  by  the  default  of  the  othws  j  isnd  that,  as  fonie 
fay,  it  ihall  be  removed  as  to  the  ethm  alfo»  and  cites  JLcb.  231.  pi.  51.  6  £.  ^y  a.  and  Mar.  ixi« 
[but  mifprinted-for  112.J  ^  ' 

*C339]  .  ,  * 

I  Saik.  X4S:       8.  A  certiorari  ifTued  to  the  court  qf  Ely,  to  tt^fy  all  pleas 

jj*  J.3*  tunc  nuper  levat\  .  The  plea  '[plaint]  was  levied  afier  the  tefte^  ani 

Smith,  *  before  the  return.     Per  cur.  it  was  well  removed ;  fdr  a  certiorari, 

S.  C.  A  as  well  as  9ecordare,  (hall  remove  all  pleas  pending  at  the  time  / 

*1?.*  *1"  the  return.     7  Mod.  138.  Hill,  1  Ann.  B.  R.  Smith  ¥.  CroG. 

eordingiy*  •  .-      '  ••'    . 

^12  Mod.  643.  8.  C.  but  I  do  not  obferve  S.  P.-'-^k3  Salk.  79.  pi.  4.  S.  C.  but  aot  S.  P.«>* 
a  Ld.  Raym.  Rep.  836.  838.  S.  C.  Sc  S4  P.  held  aMkingly,  per  tct.  cur.  ■  2  Ld.  Rtfoi. 
Rep.  ^305.  Mich.  8' Ann*  Aoon.  S.  P.  per  PoweM.  J.  accordingly,  ■  >  S.  C.  cite^  Arg.  %  U« 
Raym.  Rep.  laoi.       •- 

•^z  Salk.  151.       p.  A  (^ttiorari  was  to  remove  omnes  ordines  againft  A,  and  B» 

but'tht^'    '  ^^P^  fi^^9  tbc  order  removed  was  againjl  B.  onlyy  and  this  ordcf 

point  of  the  appeared  to  be  made  nfier  the  iefte  of  the  writ.     The  queftion  was, 

order  le--  whether  this  order  was  well  removed,  and  the  court  ordered 

£ade  fubi^-  counfel'  oC  both  fides  to  fpeak  to  this  point,  ^nd  after  argument 

^oent  to.tiie  the  Certiorari  was  quaihed,  bepaufe  it  was  not  JiffficieHt  to  reinove 

tefte  <^the.  t^jg  feveral  order,  and  a  new  writ  was  granted  ^  but  it  was  agreti^ 

|iot  ap^  ^  ^^  ^  i^^  ^'^^  ^^  remove  a  j»nf  order  againft  A.  and  B.     2  tdi 

ttfig. ,  ..  Raym.  Rep.  iipp.  Mich.  4  Ann.  B.  R.  the  Queen  ▼#  Baisi.    ^ 
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(B.  3.).    Dire^ed.     To  what  f^rfons. 

i«  CErieant  Hawkins  fays»  2  Hawk,  PL  C.  290.  cap.  27.  f.  43, 
^  "^  that  all  the  precedents  he  it  able  to  find  of  certioraries 
Jor  the  removal  jfi/ier  of  indUfments  or  recognizances  from  fe/Jions^  an 
direBed  either  to  the  jufiices  of  peace  fir  the  county  gpieralljj  or  tQ 
fme  of  them  in  particular  by  name,  and  not  to  the  aylos  rotulorum  g 
afnd^  ^ccpTdir^g  to  Lambard,  they  are  never  dire£led  to  him  ^  yet 
it  is  taken  fof  grapted  in  the  year-book  of  H.  7.  [2  H.  7,  |.  pi.  2.] 
that  after  a  recognizance  for  the  peace  is  brought  into  cuftos 
rotulorum^  it  ihall  be  certified  by  him ;  but  furely,  if  the  certio- 
rari be  direded  generally  to  the  juilices  of  the  county,  or  any 
one  of  them,  it  may  be  as  well  returned  by  any  of  them,  as  by 
the  cuftos  rotulorum ;  and  he  queftioned  whether  it  can  be  well 
returned  by  him,  unlefs  he  do  it  as  juftice  of  peace,  naming- him- 
felf  Tuch  I  but  if  there  are  fufiicient  precedentsHo  ^arrant  the 
direding  the  cytiorari  to  him  as  cuftos  rotulorum,  there  can  be 
no  doubt  but  that  a  return  by  him  as  fuch  will  be  good. 

2.  An  Oiffife  is  taken  before  one  of  the  jufiices  of  afftfe  only^  an4  a  HawV, 
the  clerk  of  aifife  does  not  mcait  the  coming  of  the  other  juftice  of  ^^*  c*  ^9^9 
aflife,  yet  the  other  juftice  by  certiorari  may  certify  the  fame  record.  STp?^'  a 
Br*  Record,  &c.  pi.  81.  cites  11  H.  7.  5.  cites  s.  C, 

3.  A  certiorari  may  be  directed  to  the  fherijf  aftd  coroner  to  rr- 
move  an  appeal  by  bill  before  the  coroner^  becaufe  the  flierifF  has  a 
counter-roll  ^  but  if  the  certiorari  be  direfted  to  the  fberiff  only  in  [  340  1 
cafe  of  appeal,  or  indidment,  or  death,  it  is  not  fufiicient  to  re- 
more  the  record,  becaufe  he  is  not  judge  of  the  caufe^  but  has  only  a 
counter^rolL     2  Inft.  176.  ^ 

4.  li*  one  of  the  jufHces  9f  affn^dies  before  the  return,  a  certio-  *  S.  P.  t^ 
ran  may  be  awarded  out  of  tl^coiift  of  common-pleas  to  the  fur-  co^'ng'y> 
▼ivor,  to  certify  the  verdift  ;  if  both  the  jufiices  die,  the  clerk  of  the  pi.  cT  2*00. 
a^fe  may  bring  i^  in  without  a  certiorari,  or  a  certiorari  may  be  cap.  27.  f. 
awarded  to  the  executors  or  adminiftrators  of  them,  to  certify  the  ^' 
record.     2  Inft.  424.        ^ 

5.  »A  certiorari  to  remove  a  record  ought  not  to  be  made  but  S.  p.  not- 
to  an  officer  known  to  have  the  cuftody  of  the  record,  and  upon  a  J"^ft«n<>- 
furmije  that  lie  hath  fuch  a  record  in  his  hands ;  per  Roll  Ch.  J.  it  ooj^"  to^ 

^^^ijd  therefore  we  will  not  upon  an  afii4avit  grant  a  certiorari,  but  *>«  dircaed 
lipoL  a  furmife  made  upon  the  roll.    Sty.  371.  Pafch.  1653.  ^f^^}^^ 

Q*  R.   Anon.  rior  court, 

<  and  in  fome 

.  cafia  to  oth^fiy  at  ihall  be  moft  agreeable  to  the  ufaal  couijfe  of  approved  precedents,  which  feems  to  be 
the  belt  guide  whereby  to  judge  of  thi»  matter,  and  accordingly  it  feeroa,  that  for  an  indiament  or 
c^feffioo  of.  an  approver  before,  a  coroner,  it  ihall  be  dire^ed  to  the  coroner  alone  ;  and  for  an  appeal 
\oih  to  the  iheriff  and  coroner  j  and  for  an  indiament  in  the  cinque  ports  to  the  mayor  and  jurats  | 
and  for  an  indi^bnent  at  an  aifiie  in  a  county  palatiaate  to  the  cbancelior  of  fpch  cooatj,  who  ihiU 
l^idforittotheJQfticesofaffire  ^  < 
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Cettiorari. 


;»    See  tit. 
Kecord 


(C)  How  it  (hall  be  certified.  In  what  Cafes  the 
Tenor  of  the  Record  ihall  be  certified^  and  in 
what  Cafes  the  R^^ora  itfelf. 


Fob.  i35« 
pK  i8x. 

S.  V<.  9c 

S.  p.  ac 
<or<tiDgly. 
Sec  (A)  pi. 
I.  S.  €• 
Kob.  135. 
f\*  781. 
S*C.  & 
S.  p.  ac- 

!>'•  J»  S*  C* 
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[i.  TT/^H EJtE  the  court  w/jicb  awards  the  certiorari  can«t 
^^  hold  plea  upon  the  record  it/elf^  there  only  a  tenor  (hall 
be  certified,  becaufe  otherwife  if  fhe  record  itfelf  fhould  be  re* 
moved,  there  would  be  a  failure  of  right  afterwards.  HiU.  14 
Jac.  Banco.    Pie  and  Thrill.] 

[2.  As  in  an  information  in  banco  upon  the  Jlatute  ef  rtcufaats^  if 
an  indiBment  and  conviBion  of  the  defendant  to  be  a  recirfant  is 
pleaded,  aini  thereupen  nul  tiel  record  is  pleaded^  and  a  certiorari 
iffues  de  banco  to  the  jujlices  of  peace  before  whom  the  convidion 
was,  the  juftices  ought  only  to  certify  the  tenor,  becaufe  the 
common-pleas  cannot  hold  plea  upon  the  record  itfelf  if  irihould 
be  removed.     Hill.  14  Jac.  Banco,  Pie  and  Thmll,  refolved.] 

3.  If  one  brings  debt  on  a  recovery  in  an  inferior  court,  as  in  a 
iourt  of  piepowders^  &c.  there  it  is  not  neceflary  foHUie  party  to 
have  the  record  itfelf,  nor  the  tenor  of  it ;  ^  if  one  brings  debt  in 
C  B,  on  damages  recovered  in  B,  R»  or  in  the  court"  cf  Norwich ; 
but  if  nul  tiel  r^ord  be  pleaded  there^  it  is  fuflicienfr  if  the  tenor  of 
the  recorc|  be  removed  into  chancery  by  certiorari,  and  fent 
thence  by  mittimus.  F.  N.  B.  242.  (B)  in  the  new  notes  there 
(a)  cites  7  H.  6,  19.  See  19  H.  6.  79  &  8o.  Accordant  Dyer 
187. 

4.  Where  one  is  to  fue  exemtion  of  a  record  in  another  courts  as 
where  it  is  to  fue  execution  iVz^.  B,  ^n  a  recovery  in  ancient  de^ 
mefne^  or  before  jujlices  of  njjifey  or  of  oyer  and  terminer ^  there  the  re* 
cord  itfelf  ought  to  be  removed  mlb  chancery  by  certiorari,  and 
the  faid  record  with  the  certiorari  fent  into  C.  B.  by  mittimus  \ 
ztiAfo  if  an  attaint  is  before  fued  on  fuch  a  recovery^  34  H.  6.  tjl* 
But  when  execution  is  to  be  fued  in  C.  B.  upon  a  record  which  remains 
in  the  treafury  there y  as  on  a  fine  ^  recoverable.  (Note,  all  thofe  Re- 
cords were  removed  into  the  receipt  of  the  exchequer  circa  temp, 
9H.  4.  37  H.  6.  17.)  But  where  it  is  in  the  chancery,  as*on  a 
petition  among  parceners,  Dyer  136.  th^e  they  will  not  fend  in 
the  record  itfelf,  but  a  cerriorari  to  the  chamberlaif .  and  trcafureri 
and  a  mittimus  of  the  tenor  of  the  record.  See  the  cafe  39  H.  6. 
4.  per  Prifot.  And  if  the  tenor  of  the  record  be  before  the  cer- 
tiorari filed  in  chancery,  they  will  not  fend  the  certiorari  into  the 
receipt  (treafury),  nor  fend  in  the  tenor  which  is  there  filed,  but 
only  tenorem  tenoris ;  and  it  feems  that  is  fufficient.  17  H.  6* 
17.  28.  F.  N.  B.  242.  (B)  in  the  new  notes  thejc  (a). 

5.  Note,  when  a  man  recovers ^  and  has  not  executioo^  and  th( 
records  are  removed  into  the  receipt  or  treafury,  there  the  party  wlnr 
would  have  execution  may  fue  m^iorari  out  of  the  chancery  to  the' 
chamberlain  and  treafurer^  tg  certify  the  record  in  chancery^  and  when 

■'      .  ■  *  it 
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it  comes  there)  they  may  fend  it  by  mittimus  into  B.  R.  if  it  cami 
tbencff  and  into  C  n,  if  it  came  thence^  and  th^^e  to  fue  execu- 
tion )  and  per  Moyle  J.  the  chancery  do  not  chufe  to  write  for 
the  record  and  procefs,  but  for  the  tenor  of  the  record  and  pro- 
ce&y  but  the  juflices  of  afUfe  ufo^  ^ritc  for  the  record  and  pro« 
cefs,  and  the  fame  is  faxd  elfewnerofoj  a  fine  levied ;  note  a 
dhrcrfity.     Br.  Certiorari,  pi.  i.  cites  37  H.  6.  16.  a 

6.  If  a  man 'be  conviSf  before  the  Jheriff  upon  a  re^diffeiftn^  afid 
ft^-^etftn^  then  he  ihall  not  be  delivered  out  of  jj^ifon  without 
the  king's  fpecialrommand,  and  then  he  ought  to  ftie  a  certiorari 
t$  remove  the  record  into  B.  R.^  and  there  to  agree  with  the  King 

for  his  fine,     F,  N.  B,  190,  (F).  ^ 

7.  Certiorari  awarded  out  of  B.  R.  direfted  to  tie  cuflos  hrevium 
rfC*  A  to  remove  a  record  of  a  fine  levied  in  the  time  of  P,  isf  M* 
The  tranfcript  whereof  was  only  removed  before  by  writ  of  error, 
and  die  erroF  was  founds  and  adjudged ;  and  the  intent  of  this 
certbrari  was,  that  the  recqpd  of  the^fine  might  be  taken  off  the 
file,  and  cancelled  in  B.  R.  and  upon  precedents  ihewed,  the 
certiorJK  was  granted.  D.%74.  b.  pi.  44.  Pafch.  10  Eliz, 
Bourne  v.  Ruflkll. 

8.  But  where  a  certiorari  iWntA  to  the  chief  juftice  of  C.  B,  to 
remove  a  recdK^  verdi£t  was  given  by  nifi^rius,  and  an  attaint, 
was  brought  againft  them  in  B.  R.  this  certiorari  was  not  allowed, 
Uo  precedent  (ieing  to  be  found  of  fuch  writ ;  Jor  the  entrj^of  the   ^ 
(lerk  of  the  treafciry  in  C«  B.  does  not  fay  quod  rydrdum  praed' 
removetur  in  B.  R.  virtute  brevis  de  certiorando,  out  o|lyTirtute 
Inrevis  de'errore  cqrrigei^  fub  magno  figillo  Angliae;   where- 
upon the  paity  purchiaifed  a  new  certiorari  out  of  chancery  pro- 
tenore  record!  only,*  which  was  certified  to  the  chancery  accord-         • 
inglyi  and  fent  thence  into  B.  R.  by  mittimus.     D.  274.  b.  275. 

a.  pL  44,  45.     Fafch.  10  £ltz.  l^ourne  v.  RuflelL 

9*  Jl,  and  JB.  v^ere  indiBed-for  a  murder.     B.ftedj  and  A,  bringt  V 

^  certiorari  to  repiove  the  indlE^ent  intp  B.  R.  It  was  infilled 
that  the  whole  record  fhould  be  removed,  and  {hat  there  could 
))e  xm  tranfcript  of  it,  becaufe  the  writ  \^3  to  certify  recordum 
&  proceirum  cum  omnibus  ea  tangeptibu^;    but  the  cnief  juftice  ^^ 

domed,  and  faid  that  tke  opinion  of  Markham  in  one  of  our 
books  is  aeainft  it,  and  faid  it  might  be  mifchievous ;  for  fo  the 
pther 'might  be  attaint  here  by  outlawry,  who  might  know  no- 
thing^ of  it.    Mar.  iia.'pL  190.  Trin.  17  Car.  Anon. 

10.  In  all  coi^fties  except  London  the  record  itfelf  is  removed  by  a  Bat  they  of 
^iorarif  ajimittcd  per  cur.    Sid,  230.  pi.  28.  Mich.  16  Car-  2.  ^^'j^ll 

?-R«  ter  certify 

only  teno» 
in  Kcordij   lb  that  the  record  Ufdf  remains  with  them.     Agreed.    Sid.  155.  pi.. 5.  Mich.  15 
Cv.  1.  B.  K#.         ,  riolt  Ch.  J.  Aid  that  it  Is  an  error  in  the  clerks  in  London^  that  upon  a  certio- 
nri  thiy  retwru  wfy  tbt  tranfcript^  ai  if  the  record  remained  beiow  ;   for  in  C.  B.  though  they  do  not 
tttoin  the  voy  indi? iduaJ  record,  yet  the  tranfcript  is  returned  as  if  it  were  the  record  itfelf,  and  fo  it 

U  lA  judgment  of  ifw.     1  Salk.  565.  pi.  i.  Hill.  8.W.  3.  B.  R.    The  King  v.  North. The 

t«y  record  itfclf  is  tq  be  removed  i^i  all  pbcet  except  LonfV>n>  where  they  are  obliged  only  to  fend  up 
fha  ti«iftilpt|  |cr  fflrtBiUt  J«  Qood  aosfoit  oegatuia*    Baniaid.  Rep.  in  B.  R*  Mich.  23  Geo.  i» 

I 

II.  Oa 


*t 
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Certiorari. 

II.  On  a  certiorari  to  return  an  order,  it  was  returned  thus, 
viz.  Cu/us  quidem  tenor  fequitur  in  hac  verba;  and  becailfe  it  was 
not  ^i  quidem  ordo  fequitur  in  h^c  verba ^  it  was  quaihed.  i  Salk. 
147.  pi.  10.  Pafch.  I  Ann.  B.  R.  The  Queen  v.  the  Parifli  of 
St,  Mary*s  in  the  Devizes.    -    m^ 


(D)     Certiorari.     Lies  in  wluit  Cafes, 


.  Certifi-    X.  -jp  qljijg  paj^  {^  p^ij^  and  bf  adjourned  into  bank^  2ndjudginent 
"°  ph  #'    ■         given  there,  the  defendant  cannot  have  certification  of  afli£e» 


3-3 


Br.  Certifi- 
cations 
fife,  pi.  ^  _  . 

cites  11 E.  nor  attaint  there;  hut  Jba/I  remove  the  record  before  the  juflkes  tf 
qffife  again,  and  there  he  may  have  certification  or  attaint.  Quod 
nota^  and  it  feems  that  the  removing  (hail  be  by  certiorari. 
But  qusere  inde  of  the  manner  thereof.  Br.  Caufe  de  Remover, 
pi,  16.  cites  21  £.  3.  30. 

2.  If  a  man  be  indi&ed  in  the  county  of  L»  the  kin^s  bench  fball 
not  write  for  the  body  and  the  record  *upon  furmife,  but  upon  matter 
of  record;  but  fhall  be  removed  into  the  chancery  by  certiorari, 
and  fent  into  B.  R.  by  mittimus.  Br.  Corone,  pi.  192.  cites 
41  Air.  22.  ^  >    )^ 

3.  A.  brings  a  writ  of  confpiracy  againflr  B.  and  others.  This 
confpii^cy  was  to  indiil  A.  of  a  felony,  of  which  he  was  arraign- 
ed and  acqdhted.  'The  defendants  plead  that  the  indidment 
was  befor^  certain  jujiices  of  peace,  who  compelled  the  defendants 
to  he  jurors  upon  finding  the  indidn^t,  and  that  they  with 
others  were  jurors  upon  finding  the  fam  indiAment,  &c.  The 
plaintifr'  replies  nul  tiel  record.  In  this  cafe  the  defendants  have  a 
day  given  them  to  bring  in  the  record,  and  fail.  The  plaintiff  has 
judgment.  This  judgment  was  reverfed ;  for  the  court  of  C  B. 
ought  to  have  awarded  a  certiorari  to  the  juftices  of  peace,  to 
certify  whether  they  have  fuch  a  record ;  for  they  arc  an  in- 
ferior court  to  the  court  of  C.  B.  But  in  this  tafe,  where  the 
court  is  fuperior^  or  the  jurifdi£lions  equal,  day  is*  given  to  the 
defendant  to  have  the  record  in  court  by  a  certain  day.  By  die 
juftices  of  both  benches,     Jenk.  1 14.  pi.  23.  cites  4  H.  6.  23. 

4.  A  certiprari  U  to  rexifove  a  thing  out  of  a.  court  tf  rearL 
Br.  Admeafurement,  pi.  6.  cites  7  £.  4.  22. 

5.  Wfit  is  directed  to  ^e  fl^erifT,  and  mefn^  hetw^mthitefo 
and  rfturn- the  king  died;  and  alfo  it  was  a  preremptory  aBm 
which  ought  to  be  taken  within,  the  year,  as  appeal  <f  death,  or 

formedon  again^  pernor,  and  the  tefie  was  within  the  year,  but  the 
return  after  the  year ;  yet  fuch  writs  in  thefe  cafes  were  brought 
into  bank  by  certiorari,  and  refummons  or  re-attachment  award- 
ed, which  will  fave  the  year.  Quod  nota  bene.  Br.  Certiorari, 
pi.  12.  cites  10  £.4.  13. 

6.  A  man  diflrained  by  20 Jheep.  The  "owner  brought  replevm, 
and  the  defendant  affirmed  plaint  againfi  him  in  a  bafe  court  by  awk 

^  to  have  the  Jbeep  attached,  fo  that  replevin Jhouhi  not  he  made;  by 

V^hich  the  Jberiff  returned  this  matter   and  the  pluiMiff  prayed  fu^ 

\^  _  '  ferfedto^s. 


Br   Re-at- 
tachment, 
pi.  27.  cites 
S.  C. 
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feffed^as  fir  hiin  and  bis  goods  ^  becaufe  this  c^rt  has  the  anticM  fnfin  t 
and  had  it  for  body,  but  not  for  goods  \  but  per  Laicon,  he  fhall 
have  for  both  \   and  by  feveral  he  may  have  certiorari  of  all  if    - 
he  would.     Br.  Certiorarii  pi.  17.  cites  16  £.  4.  8. 

7.  Where  a  man  had  caji  pro^Bion  after  tjfue^  certiorari  ifTued      V 
?^it  of  chancery  to  inquire  whetner'he  attended  the  bufinefs  of 

the  king  or  his  own  proper  bufinefs,  and  certified  that  his  own 
{4ipcr  bufinefs ;  by  which  the  chancellor  granted  innotefcimus, 
and  the  prote£^ion  was  repealed,^  and  refummons  awarded  imme- 
diately.    Br.  Certiorari,  pi.  14.  cites  21  E.  4.  20. 

8.  Certiorari  lies  to  remove  red^ei/tfty  andpojl  diffitfinj  and  to  re-    [  343  } 
moTC  record  out  of  one  county  to  have  recovery  in  another  county:  and 

lies  to  remove  record  out  of  a  franchife  to  the  common  /aw,  to 
hmve  execution  in  a  foreign  county y  becaufe  the  debtor  Ijos  nothing  with-' 
in  the  franchife  \  and  it  lies  to  remove  a/Jife.  Br.  Certiorari,  pi.  1 8. 
cites  F.  N.  B. 

9.  And  where  record  is  fo  removed  from  one  juflice  to  another^ 
there  'writ  ought  to  be  direBed  to  the  ne%v  juflices  to  receive  it*     Ibid.       ^ 

to.  And  it  lies  upon  every  record  which  is  in  the  treafury  to  have 
it  removed  into  the  chancery^  -  andfent  into  bank  by  mittimus  to  have       ^  «» 
execution  upon  it\  for  the  jufticeS  of  bank  cannot  award  execution, 
if  they  have%ioVthe  repord  before  them.     Ibid. 

1 1 .  And  where  deed  is  denied,  by  which  It  remains  in  court, 
there  the  party j  who  ihould  have  it  after,  ought  to  hav^  fpecial 
writ  to  them,  to  have  delivery  thereof.  And«it  lies  to  bring 

in  record  which  is  pleaded  in  bar  in  another  court*  And  it 

likewife  lies  to  have  exm^tion  where  the  juflices  are  rhnovedy  and 
stew  Jufiices  authorized.  '  And  it  lies  to  remove  flatute  ftaple  to 

hatft  execution  thereof.       And  It  alfo  lies  to  have  tenorem  recordi,  and       ^ 
in  fome  cafe  tenorem  tenor  is.  And  to  remove  record  out  of  a 

franchife  into  another  court.     And  to  certify  outlawry.  It 

lies  to  ren^ve  record  of  acquittal  of  a  felon.  *  And  it  lies  *  '^^^  ^^"^ 

to  remove  record  before  juflices  of  oyer  and  terminer.  -And  to  ^^  J^*J  \ 

have  execution  in  a  foreign  county.  And  it  lies  to  remove  rC"  certiorari  r« 

cord  to  have  charter  of  pardon  upon  it.  And  it  lies  to  remove  re-  ^^^*  ^  '•'- 

cord  to  have  it  exemplified.  And  it  lies  to  remove  record  to  ^^^!!^li^ 

have  etttaint,  >  And  to  remove  Ttcoxd  from  the  Marfhalfea  to  Lforejuf. 

have  thereof  attaint.         And  it  lies  to  remove  record  of  frefh  force.  '^"J  "^f^r 
And  it  lies  to  the  cuflos  brevium  to  certify  writs,   warrants  of  at"  f,gr,  Sec,  be 
tom^,  &c.  which  concern  the  record  or  matter.  And  it  caufe  the 

lies  to  the  juflices  of  fewer s  to  make  certificate  of  their  prefentments,  isfc.  \,^^J^^^^^ 
And  it  lies  to  certify  whether  J.  N,  againfl  whom  exigent  is  awards  per  to  judge 
n/,  he  peer  rfthe  rtalm  to  have  fuperfedeas ;  quod'nota.  And  upon  the 

tt  lies  to  the  efcheator  to  certify  records  and  inguifitions,  orfeizures  for  ^^1  ^"^" 
the  king  before  him,  or  made  for  him.  And  it  Res  to  certify  of  the  cafe, 

the  kifsg  in  the  chancery  who  lafl  prefinted  tofuch  a  benefice.  ^Hich  are 

And  of  the  value  offuch  fees  and  advowfins,  &c,     Br.  Certiorari,  2"onfi/er^d 

pi.  1 8»   cites  F.  K.  B»  .      whether  it 

ought  to  be 
eftreateJ  or  not.    a  Hawlc.  PI.  C.  z%%,  cap.  17.  f.  33. 

12.  A. 
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Palm.  4S0.        xi,  A.  was  indt£led  of  i^urder  in  Efiex,  and  outlawed,  znA  1^ 

B^R.^he^   ^w/Aiwrj^  certified  in  B.  R.  but  as  certified  it  is  erroneous^  becanfe 

S.c.'inAt.  the  exa£tus  is  ad  comitatum^  without  faying  meum.     The  attor* 

tidcmferbift.  ney  general  (hews  that  the  king  had  feixed  the  lands j  and  fir  t^ 

▼    furing  the  kin^^s  eftate^  and  to  prevent  the  reverfal  of  the  outlawry^ 

prayed  a  certiorari  to  the  coroners,  whether  the  exa^lus  was  ad 

Gomitatum  (without  meUm)  and  upon  their  return  to  amend  k\ 

and  there  was  a  precedent  in  the  time  of  £.  4.  whefe  oneStv 

ley  was  indi^ied,  and  was  in  foi^e  places  wrote  Stavely ;   and  a 

certiorari  was  awarded  hereby  me  courts     Lat^  210.  Plume's 

cafe.  J  ♦  .  • 

13.  Certiorari  was  denied  to  remove  ati  information  exhibited 
in  the  mayor's  court  of  London  againft  a  wood-monger  tfaerey 
grounded  upon  an  aB  of  common  council,  unlefs  fueh  aAion  had 
appeared  to  be  againft  law ;  fed  adjomatur  to  heai*  counfel  of 
both  fides.     Sty.  211.  Pafch.  1649.  Anon. 

14.  On  a  motion  for  a  certiorari  to  reffwvi^an  indtBmefii  pre* 
f erred  againjl  one  in  Newgate,  Roll  Ch  J.  faid,  he  lies  there  ^ 

murder,  and' is  outlawed  thereupon,  yet  take  a  certiorari  to  remore 
'.  #  the  record,  for  his ^a^  was  the  Jlahhing.tf  u  man,  andjlabhingin 
"  [  344  ]  ^^^  nature  is  butfekny,  and  is  not  murder,  although  the  party  can- 
not haike  his  clergy  for  it,  by  reafon  of  t^  ftatute  made  by  king 
James  againft  ftabbing,  elfe  by  the  common  law* he  might  have 
had  It.     Sty.  364.  Hill.  1652.  B.  R.  Anon. 

15.  The  court 'was  moved  on  behalf  of  the  defendant,  for  a 
certiorari  to  remove  certain  indi^ments  preferred  againft  him  in 
London,  for  felling  of  leather,  to  the  end  he  may  have  an  indifferent 
trial  notwithftqnding  theflatute,  which  direBs  that  the  indiBment  he 
preferred  in  the  county  where  the  offence  was  committed4  Roll  Ch.  J. 
faid,  there  the  ftatute  was  made  for  the  eafe  of  the  defendanti 
and  therefore  he  may  remove  the  indi£):ment,  otherwife  he  fhaB 
be  in  worfe  cafe  than  he  .was  before  the  ftatute  \  therefore  or- 
dered a  certiorari.     Sty.  356.  Mich.  1652.  B.  R.  Anon. 

16.  12  Car,  2.  cap,  23.  No  certiorari  Jball  ^ay  the  proceedings 
of  the  jufHces  in  a  caufe  concerning  the  excife. 

AHawk.Pl.  17.  It  was  agreed  by  all  the  juftices  not  lo  grant  certiorari /tf 
^  ^V' t^'  remove  any  indiBment  of  P^jtfry,^firgery,  or  any  fuch  great  mfie^ 
ay's/itfeems  meanor,  becaufe  it  is  a  mifchief  commonly  feen,  that  when  it  is 
that  the  rcmovcd  by  certiorari  they  never  proceed  here,  and  fo  the  mat- 
^tordinlw    ^^'^  8^^  unpuniflied.     Sid.  54.  pi.  ip,  Mich.  13  Car.  2.  B.  R. 

rUy,  at  the    Anon. 

prajrerofthe 

defendant^  grant  a  certiorari  for  the  remoTal  of  an  indidoient  of  perjury  or  forgery,  or  other  hdiMwi 

mifdemeanor;   for  fuch  crimes  defexTe  all  poffibie  difcountcnancey  and  the  certiorari  znighc  delay^  if  ool 

wholly  djfcourage  their  profecotion. 

But  by  5^.       18-  22  Car.  2.  cap*  12.  yi  4.      ^11  defeBs  of  repairs  of  ast^(^ 

^  ^i^f  ^^y*  ^flv«ff«i/x,  highways,    or  bridges,  Jhell  ie  prefentea  in  the 

stn  'mdi&^  couHty,  and  no  fuch  prefentment  or  indiBment  fball  he  removed  hy  cer* 

mint  he  0-  tiorari,  or  otherwife,  out  of  the  county^  till  fuch  indiBment  or  prefmt* 

gamft  aty  ^^^^  ^^  troverfed,  and  judgment  theret^on  given* 

rt^'iritig  bigbwtys,  taujtwayty  favewtewtSf  w  hridget,  m4  tb$  tiflt  tt  refmr  the  fttm  wuy  cmt  m 

5  vi^ 
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^  fi^Hut  ypttijmcb  fi^iefmif  taid  tfdavit  maJe  thereof y  a  certiorari  msy  he  irtnteJ  to  remtve  the  fame 
iMto  B»  R.  ^9vidtd  that  tbef^artles  frojecutrngjueb  certiorari Jball  fad  two  manueaSlors  to  be  boumd  m  a 
'  rtcogmasance^  Vfitb  conMt'wM  as  aforejaki* 

19.  K  conviBum  of  forcible  entry  %pon  view  of  juJHces  of  peace 
may  be  examined  upon  a  certiorari,  but  no  writ  of  error  lies  upon 
%;  per  cur.     Vent.  171.  Mich.  23  Can  2.  Anon. 

2o«  A  fine  was  taken  in  Cie/ler^  which  is  a  county  palatine,  by 
didimus.  Error  was  afligned,  that  no  time  is  mentioned  when 
the  caption  was  taken,  nor  any.commiflioners  named,  and  prayed 
that  it  might  be  amended.  Wythens  J.  faid,  they  would  grant 
a  certiorari  to  make  a  fine  goody  but  not  to  reverfe  it ;  and  a  certio- 
rari was  granted  ad  informandam  confdenttam.  Comb.  26.  Triu. 
2  Jac.  2-  B.  R.  Okey  v.  Hardiftcy. 

21.  3  £5*  4*  J*^.  £»•  M,  cap.  12.  /  23.     EnaBsy  that  all  mat-  H«wk.Pl. 
ten  concerning  bighwaysy  caufewaysy  pavements y  and  iridgesy  men^  ^k^c^ft^ 
tmed  in  this  oily  Jhall  be  determined  in  the  proper  cotmtjy  and  not  fty,^  \x_  ^^^ 
elfnvberey  and  no  pref^tmenty  indiBmenty  or  order y  made  by  virtue  been  re- 
ofthisaBy  JbaU  be  removed  by  certiorari  out  of  the  county  into  any  f^^^'  ^^^ 
ether  court.  *  ter-fj^s, 

under  pre- 
Cenceof  thejiirifdidioit  given  them  by  thcie  ftatutes,  take  upon  then  to  do  a  thing  manifeftly  exceed- 
ing diehr  aatbority,  as  to  jtaake  an  order  on  forveyors  of  the  highways,  to  make  up  their  accounts  be« 
foR  a  fped^  feffionsy  their  ji|pceedings  may  be  removed  by  certiorari  into  fl^R.  and  there  quaflxed) 
for  the  quarter. feifions  have  no  manner  of  power  given  them  to  interme(|dle  originally  M^th  fuch  ac-- 
coimtSj  but  only  by  way  of  appeal ;    cites  Mich,  xz  Ann.  the  Qu^een  v.  Bramby. 

22.  7  £jf  8  K^.  3.  cap.  6.  No  certiorari  fhall  be  granted  to  re-  aHawfc.Pi. 
move  a  fuit  for  fmall  tithes  from  the  juftices  of  ^eacey  unkfs  the  title  ^  *  * J^^'  g'^* 
of  the  tithes  comes  in  quefiion.  fays,thac' 

in  the  con- 
ftradion  hereof  it  has  been  adjudged,  that  if  the  party  Infift  on  any  matter  of  *  law  before  the  juftice 
of  peace,  which  is  any  way  doubtful,  as  on  a  cuftom  in  a  parlfh  to  be  difcharged  of  a  certain  kind  of 
tithe,  5cc.   the  order  may  be  removed  within  the  intent  of  the  ftatute  j    and  in  the  marg.  there  cites 
Hiii,  6  Geo.  the  Kiag  v>  Furnace. 

r  *5  A  f  I 

23.  JndlBment  at  Kirby  in  Weftmoreland  on  the  5  Eliz.  for  uiing 
a  tradcy  not  having  been  apprentice  thereto  7  years,  and  a  certiorari 
was  prayed,  but  the  court  doubted  whether  to  grant  it,  becaufe 
tktjiatute  isy  that  it  mufi  be  tried  in  the  proper  county y  fo  that  if  it 
be  removed  hither,  it  muft  bf  fent  down  again  by  procedendo, 
and  not  filed  here  fo  as  to  be  quafhed ;  but  there  having  been 
feveral  fuch  certioraries  granted,  they  granted  one  in  this  cafe,  and 
after  granted  another  in  a  like  cafe  in  Trinity  term  following,  in 
the  cafe  of  one  Woods  of  Norfolk.  1 2  Mod.  188.  Pafch.  10  W. 
3.  the  King  v.  Haggard. 

24.  A  certiorari  lies  upon  a  convlBionjf  forcible  entry  upon  the   la  Mod. 
view  of  a  juftice  of  peace  ;  per  Holt  Ch.  J.  in  delivering  the  opi-  ^9°'  p  ^^ 
ti\on  of  the  court.     Ld.  Raymond.  Rep.  469.  Hill.  11  W.  3.       Hoitch.  j. 

25.  The  cenfors  of  the  college  of  phyficians  having  power  by  Carth.  491. 
their  charter,  confirmed  by  aft  of  parliament,  to  fine  and  impri-.  ^94«  s.  c. 
fon  for  ill  praftice  in  phyfic,  condemned,  fined,  and  committed  cordingiy)  * 
doftor  Groenvdt  for  the  fame.  Holt  Ch.  J.  held,  that  a  writ  of  by  Hoit  ch. 
error  would  not  licy  it  being  a  proceeding  without  indiBment  or  formal  ^"J,^  Jj^J 
judgment^  and  not  according  t^  the  courfe  of  common  law,  but  opinion  of 

that 
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tiiecoart.  that  a  certiorari  Res  s  for  no  inferior  jurifdi£lion  can  be  exdn^ 
386^300/  ^^°"^  *^^  fupcrintendency  of  the  king  in  this  court,  i  SalL  144. 
i.  c.  ac*    pi.  3.  Trin.  12  W.  3.  B.  R.  Dr.  Groenvelt  t.  BurwelL 


-Comyns^s  Rep.  76.  So.  S.  C. 


C.  ac- 
cordingly, f^ 

Ld.  Rafm.  Rep.  21 3.  S.  C.  but  S.  P.  does  not  appear. 
and  S.  P.  held  accordingly. .  Ld.  Raym.  Rep*  4>69*  S«  C.  and  S.  P.  and  cites  Cro.  £.4!). 

[pi.  6.  Mich.  38  and  39  Eiiz.  B.  R.]  Long's  caie»  what  a  certiorari  was  awarded  to  xemofe  an  iodid- 
ment  for  fdony,  where  the  party  conVided  was  burnt  in  the  hand,  but  no  judgment  glven^  lb  liut 
he  could  not  ha?e  a  writ  of  error  i  by  Holt  Ch*  J;  in  delivering  the  opinion  of  die  court; 

26.  It  is  unufal  to  fend  si  certiorari  without  j^/dn/  caufe.  7  Mod. 
118.'  Mich.  I  Ann.  Anon. 

27#  N.  borrowed  600 1.  of  a  feme  corerti  and  promifed  to  fend 
her  fine  cloth  and  gold  duft  as  a  pledge.  He  fent  her  feme 
coarfe  cloth  worth  little  or  nothing,  but  no  gold  duft.  Thete 
was  an  indiSfnent  againfl  N.  at  the  Old  Daily  for  a  cheat.  A 
certiorari  was  granted,  becaufe  it  was  not  a  criminal  matter,  but 
it  was  the  profecutor's  own  fault  to  repofe  fuch  a  confidence  in 
N.  befides  the  defendant  offered  to  try  it  that  term,  which 
would  be  a  benefit  to  the  profecutor,  who,  by  the  courfe  of 
the  Old  Baily,  could  not  try  it  fo  foon.  i  Salk.  151.  Pafch. 
4  Ann.  B.  R.  Nehuff's  cafe. 

28.  A  certiorari  is  not  a  writ  of  right }  for  if  it  was,  it  could 
never  %e  denied  to  grant  it ;  but  it  has  often  been  denied  by  this 
court,  who,  upon  confideration  of  the  circumftances  of  cafes, 
may  deny  it  or  grant  it  at  difcretion  ;  fo  that  it  is  not  alfuays  a 
turit  of  right,  8  Mod.  331.  Mich.  11  Geo.  Arthur  v.  the  Com- 
miflioneTs  of  Sewers  in  Yorkfliire. 

29.  Where  a  man  is  cbofen  into  an  ojfice  or  place,  by  virtue 
..whereof  he  hath  a  temporal  right,  and  it  deprived  thereof  iy  an  in* 
ferior  jurifdiStion^  nvho  proceed  in  afummary  way  ;  in  fuch  cafe  he 
is  intitled  to  a  certiorari  ex  debito  juftitix,  becaufe  he  hath  no 
other  remedy,  being  bound  by  the  judgment  of  the  inferior  judi- 
cature. 8  Mod.  331.  Mich,  zi  Geo.  Arthur  v.  the  Commii&oncn 
of  Sewers  in  Yorkfhire. 

30.  It  was  moved  for  a  certiorari  to  remove  an  indiShnent  fbund 
a^ainft  the  defendant  for  a  felony^  in  fleeding  fome  bay,  from  the 
quarter-feifions  of  the  peace  held  for  die  town  and  corporation  of 
Chipping-Norton,  upon  affidavits  fjat  the  defendant  could  mt  have  a 

Chipping-  fair  trial  there i  and  he  cited  a  cafe  between  thb  Ejng  and 
c^^iTs'ac  P^^'^^^*  where  a  *  certiorari  was  granted  to  remove  an  indid- 
indiament  ment  from  the  quarter-feflions  of  the  peace  for  Salop  for  the  like 
was  for  fe-  rcafon ;  and  a  rule  was  made  for  the  profecutor  to  (hew  caufe, 
^^\  '^M  ^^^'^  ^"^**  afterwards  made  abfolute.  2  Ld.  Raym.  Rep.  1452. 
forooijrtak.'  Mlch.  1 3  Gco.  The  Eang  v.  Fawle. 

Ing  a  hand- 
ful of  hay  OQt  of  a  b«ii,  which  It  was  fwom  was  \ml  of  the  Talue  of  a  p6iny,  and  they  fwoic  it  «•■ 
nothing  but  a  malicious  profecotion.  And  the  cafe  of  the  KiAg  and  Powell  was  cited,  whae  a  certia- 
nri  went  to  remove  an  indidment  out  of  the  feffions  of  the  county  of  Saram.  The  conrt  iiaA  tfacy 
nefcr  did  grant  fach  certiorafi  but  upon  a  particular  occafion  ^  but  they  made  a  rule  to  Aew  enk^  vi 
•t  the  laA  day  of  the  tenn  they  granted  it. 

3 1 .  The  defendant  was  indicted  at  the  Old  Baily,  and  moHcm 
^as  made  for  a  certiorari  to  remove  the  indi&ment  here  ;  for  that  he 
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^M  a  peif^  of  iyHnakn.  Bnt  the  court  fjiid  ttcjr  would  ncrct 
.do  it  upon  that  account  \  for  that  would  occafion  great  confiifion. 
Thej  faid^  in  fome  cafes  they  did  grant  them,  as  wlxre  it  ap^ 
peared  that  thtfaS  C9uld  net  fupport  an  indifiment ,  as  it  was  done 
ia  the  cafe  of  Sir  HuicPHREt  Mackworth,  who  was  indided 
at  the  Oid  Bailey  for  forgeiy }  for  that  he»  being  goremor  of  a 
tomfzny,  fct  the  feal  of  the  company  to  a  deed  without  autho-» 
Atys  there,  as  it  appeared  to  the  court  that  that  fa£l  was  not 
indidaUe^  they  did  grant  in  Barnard*  Rep.  in  Bi  R;  5;  Mich« 
13  Geo.  The  King  v^  Pufcy. 

f E)     Neceflary*     In  what  Gafes. 

h  "tTirHEN   ii  juftlci  is  difchargedy  or  his  authority  cdafes 
^     he  cannot  ctrtify  a  warrant  in  hrs  hands  without  certi-* 
fying  it  by  wnf,  and  fi  if  he  be  made  jujiice  again^  becaufe  his 
power  was  once  ceafed ;    and  fi  it  feems  of  other  records  in  his 
hands.     Bh  Record,  641  cites  8  H.  4;  5. 

2.  JuJtiCes  of  the  peace  Jhall  not  bring  into  B,  R.  any  record  but  »  Htwk. 
that  which  is  executory^  and  no  acquittal  of  felony  which  is  exe-  ^*"  ^'  *9?* 
tuted;  but  this  Jta/I  come  in  by  writ  by  cerfijicate  thereof     Br*  Re*-  44.'  fayg  li 

cord,  ph  59»  cites  8  £•  4%  18;  feems  agreed 

thac  no  re- 
cord which  IS  executed,  as  by  acquittal, ^c.  can  be  brought  into  a  higher  coort  without  a  writ;  and 
that  it  feesns  agreed  thittftjuftice  offtaci^  t  Mber  juifge  cf  retoridt  hiving  talc^n  a  reognjtance  or  ia- 
^oifitibo,  or  recorded  a  riot,  or  done  any  other  exlcutory  maiter  within  his  jurifdidion,  Md  ba^e  Jiiil 
cvntinutdin  the  fame  commiffiom^  Sec,  without  any  interruptioiiy  tht  court  of  B.  R,  JbMli  receive  fuch  rt* 
nrdfrem  hh  handt  wthout  any  ivrit  fjf.  certhraru 

3;  Scvetzl  Judges  tin  their  circuits  foolk  feveral  verdiHs^  and  dying  D.  163.  a. 
in  the  wcatiofi  before  the  return  of  the  p^eas,  theft  i)erdiffs  fhall  be  j'i/^' j/jj* 
received  by  the  hands  of  the  clerk  of  the  qffifes\    and  this  is  a  better   M.  Anon. 
Way  than  to  award  a  ccrtiotafi  for  thofe  verdifts  to  the  executors  —The  elerk 
of  the  judges  5    for  the  clerk  of  the  affifes  was  a  fwom  officer.  ma'JbnM?o 
Alfo  the  entry  ihall  be  in  the  common  form,  viz.  Poilea  ad  quern  theindia. 
diem  vencrunt  partes  &  juiliciarii  ad  affifas  capiendas  coram  «ent^^ 
quibus,  l5cc»    hie  miferunt  recordum  fuum;    and   againft  this  i«"7fhc 
entry  of  record  no  averment  can  be  received  that  the  judges  pleafes, 
Vere  dead  before  the  delivery  of  the  pofteaj    for  this  would  be  ^"^outa 
contrary  to  the  record  j   by  all  the  judges  of  England.    Jenk*  ^  B^m'^ 
t\6.  ph  59*  ft(MiCh.  J. 

Man  ii%f 
113.  pi.  T90.  Mich.  1 7  Car.  Anon.  %  Hawk.  PI.  C.  290.  cap.  vj*  f*  44  S«  P.  «n4  fays  it 

ftlpms  to  be  agreed  ;  but  fays  that  the  executort  or  adminiftrators  bf  a  judge  can  in  no  cafe  bring  in 
a  record  without  a  writ  to  authoriEc  them  to  do  it-  And  it  feeois  to  be  the  Wronger  *  opioiony  ihat 
i"Hiher  a  juftice  who  it  out  of  commiflion  at  the  time,  nor  one  who  has  been  out  of  commifioo  but  !• 
•ftcrwards  reHorcd,  can  certify  any  record  without  a  wilt  of  ccrtiDrarh 

*[347] 
4.  It  .was  faid  by  Coke,  that  the  chancellory  or  any  judge  of  any 

oj  the  courts '  of  record  at   Wcjlminjler^"  may  bring  a  record  to  one 

another  without  a  writ  of  certiorari ^  becaufe  one  judge  is  fuffici- 

ently  known  to  another;  but  that  other  judges  of  inferior  courts, 

nor  Jufticcs  of  peace,  cannot  do  fo.     Godb^  14.  pi.  a  I.  Fafchir.. 

24  Eiiz.  B.  R. 
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(F)     At  ivhat  Time* 

1*  l^OTE    per  Catefby  J.    where  certiorari  with  mittimtt 
^^    comes  to  retnove  a  fine^  and  the  mnrit  bears  date  before  that 

the  fine  comes  into  chancery y  yet  is  good.     Bf«  Certiorari,  pL  19. 

cites  I  R.  3.  4. 
9°^™*"  !•  &  of  certiorari   to    remvve  indiBmmtSj  which  indiflmciit 

e«Sorjir?<o    bore  date  after  the  certiorari.     Ibid,  and  cites  Rtzh.  Recordatc, 

Ttmove  an       pi.  O. 

imdiEimtnt 

intx>  B.  R.  againft  feveral  Frenchmen  for  a  robbery ;   but  at  the  timtofthe  motion  tbtre  svm  sd  itdXmtH 

if  fore  a  judge  of  ajfife.  Keeling  Cfa.  J.  faid,  you  may  have  a  certiorari',  but  it  mvft.  n«r  i^  JtOvtreJnl 

toe  ind  (hnent  ht  found^  and  then  the  judge  has  the  profecutnrs  there,  and  may  bind  them  over,  and  £» 

the  trial  maybe  here.     Mod.  41.  pi.  91.  Hill,  ai  &  zi  Car.  i.  B.  R.  Anon.     ■    Vent.  6).  Lan- 

fereve  U  aP  S.  C. 


3.  It  was  moved  for  a  certiorari  to  remove  an  indiBment  ^ 
forcible  entry y  that  was  once  before  removed  hither ^  and  after  Jeh 

down  by  a  procedendo y  becaufe  thejtijlices  below  will  not  grant  refi' 
tution.  Roll  Ch.  J.  anfwered,  there  is  a  plea  put  in,  and  in 
fuch  cafe  it  is  not  ufual  to  grant  a  certiorari,  yet  it  may  be, 
that  it  may  be  granted,  therefore  ordered  that  the  other  fide  (hew 
caufe  why  it  ihould  not  be  granted*  Sty.  300.  Mich.  1651, 
B«  R.  Anon. 

4.  A  certiorari  t&  remove  an  indiBment  of  perjury  at  the  feflions, 
was  delivered  to  the  juficcs  after  the  fatne  tuas  returnable.  The 
court  inclined  that  nothing  can  be  removed  by  certiorari  after 
the  return.  Keb.  944.  pi.  3.  Hill.  17  and  18  Car.  2.  B.  R. 
The  King  V.  Rhodes. 

iKeb.  ?r.  ^,  Where  a  matter ^nquir able  and punifbable  by  the  regariors^m 
Kin  *v.^  ySr^  only^  is  prcfented  before  the  jujlices  in  eyre;  the  court  of  B.  R. 
Maxie,S.C.  rcfolved  that  they  wctdd  net  grant  a  certiorari  upon  fuch  prefent' 

But  it    menty  till  after  ccnviUion  there,    and  that  becaufe  fuch  ofFeacet 

MntS  af-  ^g^i^^ft  ^c  forefl  law  fhould  not  go  unpunifhed.  Sid.  1^ 
tcrconVic-    pi.  1 9.  Trin.  18  Car.  2.  Norfolk  (Duke)  v.  NcwcalUc  (Duke.) 

tion,  in  or- 

4«r  to  give  the  party,  the  right  of  >A'horc  freehold  U  coocemed  therein,  an  opportunity  fo  fat  to  craTdb 

it.     2  Hawk.  Pi.  C.  288.  cap.  27.  f.  32. 

a  Hawk.  PL  <J.  N.  the  defendant  was  indi<Sled  before  juftices  of  peace,  and 
^7^^6a^'  pleaded  not  guilty ;   and  after  the  Jury  were  gone  to  confider  ofthdr 

S.  P. verdiBy  he  delivered  in  a  certiorari,  and  the  juftices  returned 

Attbetime  their  vcrdift,  and  held  good;  for  it  cannot  be  delivered  afiir 
wMtryhg,'  /A^y«ry  is  /worn,  i  Salk.  144.  pi.  i.  Hill.  8  W.  3.  B.  R.  The 
tf  arthrari    King  V.  North. 

tame  down 

irom  the  court  of  chancery  returnable  in  B .  R .     The  court  faid  that  that  certiomti  wa»  vo»d.     Btmarf. 

Hep.  in  E.  R.  105.  Mich.  2  Geo.  2.     The  Kiog  y.  Steers.  Sec  tit.  Habeas  Corpos  CE)H'>' 

7.  Certiorari  to  remox^e  indictments,  muft  be  delivered  btfiet 
the  jury  isfnuorn\  per  Holt  Ch.  J.  Cumb.  391.  Mich.  8  "W'.  3. 
B.  R.  Aoon, 

8.  After 
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ft.  After  a  wantant  awarded  to  diftrain,  and  diftrefs  made,  '  Mo^-  *!• 
Upon  ^  convtclkn  for  deer-JleaRn^y  a  certiorari  was  brought  to  re-  Ann/lSor- 
movc  the  convi^ion;    and  after  the  record  was  removed  the  ley  v.  stack- 
conftable  fold  the  goods^  but  would  not  part  with  the  money,  ^'»  s.  P. 
nor  return  his  warrant.     The  court  held  that  the  conjlahle  might  ijcm^/itt 
frweed  in  the  exectition  after  the  certiorainy  hecauft  it  was  begun  before;  S.  C.  and 
for  a  certiorari  is  no  more  a  fuperfedeas  than  a  writ  dF  error  on  *^*^  J^"^ 
a  judgment  in  C.  B.  to  (lay  the  execution  on  a  fi.  fa.  already  be-  J^bJc  Vnd" 
gunj    that  5.  R.  have  no  power  over  this  warranty  becaufe  it  was  Morlcythe 
granted  before  the  certiorari  iffuedy  therefore  they  refufed  to  make  profccutwr, 
a  rule  on  the   conftable  to  return  it,  but  faid,  that  the  juftices  Jhcdcsr 
nught  fine  hiiH  if  he  did  not  return  it^  or  pay  the  money  to  the  profe^  fteakr.] 
cutw.     I  Salk.  147.  pi.  12.  Mich,   i  Ann.  B.  R.     The  Queen 
V.  Nafh. 

9.  A  rule  was  made  that  no  certiorari  fijall  be  granted  to  re-  But  afrcr- 
niGve  any  orders  of  jujlices^  from  which  the  law  has  given  an  appeal  ^^jj**[u  ^  ^*' 
t9  the  fejjionsy  before  the  matter  is  determined  on  the  appeal ;    and  if  adrjafta^re 
an  order  fhould  be  removed  before  appeal,  it  fhould  be  fcnt  i^-^J^  i>e  taken 
down  again;    but  if  the  time  of  appeal    be  expired,  that  cafe  is  ^if'//'^* 
not  within  that  rule ;    per  Holt  Ch.  J.  Ann.  i  Salk.  147.pl.  12.  ihvufiU^ 
Pafch,  1  Ann.  B.  R.  the  order -^ 

for  that  after 
it  U  fikd.  It  is  too  late.     Ibid,  cites  Mich.  4  Ann.  B.  R.  the  cafe  of  the  inhabitants  of  Shellingccn. 

TO.  It  is  a  rule  of  court  that  no  order  of  jufiices^   whereof  an  iSflilc.T47. 

appeal  lies,  be  brought  into  B.  R.  by  certiorari  ////  after  [the  mat-  ?'•  ^''  ^*™* 

tcr  be  determined  on  the]  appealy  and  if  any  be,  that  it  be  fent  JJys'thataf- 

back  hy  procedendo  \  for  the  original  order  does  not  come  up,  but  tcrwAcsin 

the  tenor  of  it,  as  appears  by  the  very  words  of  the   return.  ^^'*^^*  ^ 

'7  Mod.  10.  Pafch.  i.  Ann.  B.  R.  Anon.  i^c4^of^' 

.  ,  . .  Shclli::gton 

inhafaKants,  it  was  held  that  advantage  mud  be  taken  of  the  rule  upon  mot'on  to  fi'.e  the  osder  -  becaufe 
After  it  ii  filed,  it  is  too  laCc. 

II.  The  defendant  being  convifted  on  an  indiftment  on  the  6  Mod.  17, 

ftatute  14  Car.  2.  for  beating  certain  officers,  &c.  obtained    a  ^^^  ^^"^ 

certiorari  to  remove  the  indictment  into  B.  R.  and  upon  a  mo-  f^ms  to  be 

tion  by  the  attorney-general  for  a  procedendo,  it  was  infifted  s.c.&s.p. 

that  a  certiorari  was  not  proper  after  convicfiony  and  before  judg*  u'^  ^^. 

^^;  becaufe  the  juftices  who  tried  the  faft  were  the  mod  pro-  acordingiy^ 

per  to  fet  the  fine.      But  per  cur.  this  writ  lies  after  conviftion  s.  p. 

^nd  before  judgment,    &c.  becaufe  in  fome  cafes  a  writ  of  error  ^y^^'^^f^h. 

'mil  mi  lie,  but  in  this  it  will;  becaufe  the  proceedings  were  grounded  jogly,  Ind 

9n  an  indiBment^  and  therefore  the  party  grieved  might  have  a  ^^'^"^^  ^^« 

remedy  by  a  writ  of  error,  and   for  that  it  may  not  be  fo  pro-  "fle^a  d 

P«T  in  this  court  to  fet  the  fine,  a   procedendo  was  granted.  Armftrong, 

1  Salk.  140.  pi.  ir,  Mich.  2  Ann.  B.  R.    The  Queen  v.  Porter,  on^ind.dt. 

1  ^    *         ^  .     ,A  r  mentof 

Tnurdcr,  and  a  cafe  from  Gl'wccftcr  on  an  indictment  for  words,  to  the  end  that  B.  R.  might  give  the 
judgment  for  the  greater  example;'  and  faid  that  they  ufually  grant  a  certiorari  where  if  appears  that  it 
i«  fach  C4>i)v'»aJon  on  which  no  writ  of  error  lies}  but  thouwh  we  may  grant  a  certiorari,  yet  we 
WiH  confuler  whether  ji  he  proper  or  not  5  and  therefore  fmcs  cSe  defendants  hjve  ftwd  a  trial  b?for« 
tne  joftjcet,  [v\t.  for  bcatjr^  a  cuftom-houfc  officer]  it  is  rcjlfonable  that  the  ju:l:ces  give  jud-rnenc' 
*Mb>  and  tet  the  defendants  bring  their  writ  of  error  if  they  thlak  fit;  and  to  this  Powell  T.  agreed 
.*U.  Riym.  Rep.  937.  Trio.  »  Ann.     The  Quern  v.  Porter  5c  al'  S.  C.  HoJt  Ch   J    held' 

Ee»  ••''    thai 


349  Cettiotatf. 


that  if  s  judge  tfajifc  upon  a  cnviSm  there^  Joalted  of  the  judgmeut,  it  unlit  temovi  tit  rittriku 
B»  M.»  by  certiorari  \  ami  upon  jodgment  given  hcre^  a  writ  of  error  of  a  mord  conn  tobb  lefiicflC 
would  lie.     I  Salk.  140.  pl»  15*  Mich.  «  Ann.  B.  R.  in  cafe  of  the  Queen  ▼.  Porter. 

2  Hawk.  IM.  C.  288.  cap.  27.  f.  31.  (ays  it  feems  agreed,  that  a  certiorari  fitall  ne^ex  be  gmttd 
to  remow  an  indidment  or  appeal  after  a  convidtoo,  unlds  for  feme  fpecial  caufe  \  as  where  the/adfe 
below  is  doubtful  what  judgment  is  proper;  for  unlefs  there  be  fome  fuch  reaibn,  the  judge  who  trid 
the  caufe  Iball  not  be  prevented  from  giving  Judgment  in  it;  for  it  qinnot  be  intended  but  that  be  il 
*  beft  acquainted  with  the  circumAances  of  ity  and  confequcntly  beft  able  to  jvdge  what  fiic  or  od« 
poniihmcnt  is  proper  for  it* 


(G)    One  or  more  Wri^s. 

I*  ^T^HE    cognifee  of  a  Jlatuie'-merchant  ftiei  a  certiorari  SaAfA 

^    to  the  major  J  &r.    before  nvhom  it  was  acknonvledgedj  and 

thereupon  a  capias  iffued  againft  the  cognifor;   and  upon  mm  ef 

inventus  returned^  the  cognifee  brought  an  alias  capias,  but  £ed 

before  it  was  returned.     It   was  a  queftion  whether  his  executtr 

ihould  have  a  fci.  fa.  againft  the  cognifor,  or  a  new  certiorari  to 

the  mayor,  &c.    The  party  twos  advifed  to  begin  all  de  novo,  as 

the  beft  method.     D*  108.  b.  pi.  49.  Pafch.  2  Eliz.  Anon. 

8.  P.  in  rr.       2.  A  certiorari  was  awarded  and  returtied,  that  there  was  mi 

ronfffigntd     ^^    warrant  of  attorney  entered  for  the  plaintiff"  in  that  term  wberoM 

fur  nount  of,*'-,.  "'  ^    t  j-t         *.^         r  /•        -^j 

a  tvrit  of  the  action  was  commenced,  and  /udgment  given,  it  w^Jurmtfedta 
iufuiry,  and  the  court  by  the  defendant  in  error,  as  amicus  curia,  that  there 
return  was,  ^^^  warrant  of  attorney  for  another  term,  and  prayed  a  new  cerfio' 
was  filed  of  rari;  and  all  the  court  held  that  he  might  well  have  it*  Cro. 
that  term;    J.  2^^•  pi.  7*  Pafch.  9  Jac.  B.  R.  Smith  V.  Skipwlth* 

but  after. 

toardt  the  defindant  in  error  fied  it  as  of  that  term^  and  takes  out  a  eertiorari  bimfelf^  Vfbkb  fBiis  mwud 
that  it  wasfied ;  whereupon  the  plaintiff's  counfel  moved  to  quafli  the  fecond  certiorari.  The  oowt  fad 
that  they  ought  to  have  entered  a  caveat  to  have  prevented  its  being  filed  ;  but  however  made  a  rale  ti 
ihew  caufe.  Barnard.  Rep.  in  B.  R.  12.  Pafch.  13  Geo.  1.  Shipman  v.  Lethalier.<— — Ibid.  14. 
S.  C.  fays,  the  certiorari  taken  out  by  the  defiudant^  tout  before  in  nuiJo  efi  erratum  p!taded\  and  die 
court  faid  that  as  here  are  2  inconfiftent  returns,  they  would  certainly  take  that  which  nude  in  uSbn^ 
nnce  of  the  judgment.  And  the  court  agreed  that  the  parties  may  take  out  as  many  eertiorvics  as  tbcy 
pleafe  before  in  nullo  eft  erratooi  pleaded,  but  after  that  the)'  cannot  take  any  out  bat  npon  attiM; 
and  that  the  coort  wiU  grant  thoie  ad  inforaiamiam  confdentiam  cortae. 

« 

3.  One  perfon  fhall  have  but  one  certiorari,  but  feveral  perfoni 
may  have  feveral  writs  to  certify )  per  cur.  Cro*  J.  597*  pL  20. 
Mich*  18  Jac.  B.  R.  Johns  v.  Bowen. 

4.  Debt  in  B*  R.  upon  a  judgment  in  C.  B.  The  defendant 
pleaded  nul  tiel  record,  and  thereupon  a  certiorari  wets  awarded, 
to  certify  the  record  returnable  immediately.  After  8  days  es^ 
pired,  and  no  record  certified,  the  court  was  moved  for  an  a&as 
certiorari  with  a  penalty,  which  was  granted*  Palm.  562*  Trin. 
4  Car,  B.  R.  Saltingftall  v.  Garraway. 

5.  Upon  error  brought  of  a  judgment  upon  non  fum  infior- 
matus  in  C.  B.  The  error  alEgned  was,  that  it  a|q>eaied  bf 
the  record^  that  the  declaration  was  before  the  plaintiff  bad 
any  caufe  of  aflion.  It  was  faid,  if  it  be  fo,  then  there  is  a 
wrong  original  certified*,  wherefore  a  new  certiorari  was  awvde4 
to  have  the  true  original  certifie<L  Sty*  352.  MicL  1652*  Jen- 
nings V.  Downes* 

II  &ft 
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6L  It  vifz%  moTcd  to  qaaih  a  certiorari,  becaufe  it  was  in  tie 
pr^ir-peffeB  tenfe.  The  court  was  unwilling  to  quafli  tt^  till 
they  had  advifed  whether  an  alias  certiorari  might  be  awarded, 
and  the  doubt  was  becaufe  in  all  counties  but  London  the  record 
it£elf  is  removed,  and  fo  no  2d  certiorari  \  but  fome  thought 
the  record  here  not  removed  by  the  firft  certiorari,  but  only  a 
hiftory  that  there  was  Yuch  a  record,  and  that  therefore  a  ad 
certiorari  ihould  iflue ;  but  after  feveral  debates  it'  was  adjourned 
iis  to  this  point.  Sid.  229.  pi.  28.  Mich.  16  Car.  2.  B.  R. 
The  King  v.  Brown  &  al*. 

7.  Nota,  If  a  certiorari  be  not  returned,   fo  that  an  alias  be    £350  1 
awarded,  the  return  mud  be  as  upon  the  firft  writ,   and  the 

other  muft  be  returned  qtiod  ante  adventum  ifiius  hrevis  the  matter 
was  certified.    Vent.  75.  Pafch.  22  Car.  2.  B.  R.    Anon. 

8.  A  certiorari  was  granted  to  remove  an  order  concermng  money 
gl^en  and  coileEied  for  repair  of  a  bridge ^  but  throiigh  the  carelejfnefs 
of  the  attorney  the  writ  nvas  not  delivered  in  titne,  and  fo  a  proce- 
dendo went.  The  court  was  moved  for  a  new  certiorari,  and 
faid  that  in  Thefaurus  Brevium  are  feveral  precedents  of  an  alias 
certiorari  to  remove  an  indiftment  upon  an  infufficient  return  to 
the  firft,  and  this  is  no  more,  and  that  there  are  feveral  in  the 
office  of  this  kind  \  J)ut  the  court  told  them  it  was  their  own 
fault  not  to  deliver  the  firft,  an4  refufed  to  help  them.  2  Show* 
330>  33^-  P^'  34^'  Mich.  35  Car.  2v  B.  R.  The  King  v. 
Weaver. 

9.  A  certiorari  was  granted,  but  the  return  thereof  was  quajhed 
^  fiine  irregttlarityj    and  thereupon  the  court  was  moved  for 

another  certiorari  5  one  of  the  judges  oppofed  the  granting  it, 
becaufe  the  removal  of  the  orders  by  virtue  of  the  certiorari 
would  not  determine  the  right  of  the  plaintiff  (who  had  been 
chofen  clerk  to  the  commiflionefs  of  fcwers  by  fome  of  the  com-» 
miflioners,  but  was  turned  out  by  others),  which  was  the  reafon 
of  quaihing  the  return  of  the  former  certiorari ;  but  by  the  other 
three  judges  the  certiorari  was  granted.  8  Mod.  3315332.  Mich, 
1 1  Geo.  i^     Arthi|rv,  Commiffioncrs  of  Sewers  in  Yorkftire, 


(H)     Obtained  or  granted.     How  and  by  whonit 

In  what  Cafes,  and  wherefore/ 

!•  1  Js^2  P.  iSf  M*  "VT  O  writ  of  certiorari  Jhall  be  granted  to 
cap.  i^.  ^   xemQwc  vrnj  f  Ti£oner  out  of  any  gaol,   or 

fo  remove  any  recognizance,  except  the  fame  be  figned  by  the  proper 
JMnds  rf  the  chief  juftice,  or  in  his  abfei}ce,  by  one  of  the  juftices 
of  the  court  out  of  which  the  fame  writ  (ball  be  awarded,  on  pain  of^ 
%U  to  he  paid  by  any  one  that  ^vriteth  fuco^rit  not  being  fo  figned* 

a.  %l  Jbc.  I,  cap.  8.  /  5  ts"  6»     Whereas  indiffments  of  riot,  p«rt»«^«rf 
forcsUe  entry,    or  affault  and  battery,  found  at  the  quarter-fffionSi  allo'^*^  ** 
^e  ^en  removed  by  certiorari,  allfuch  writs  of  certiorari  fhall  be  withcmtpuu 
iiUvered  at  fomrquarter-fefftons  in  open  court  j  an4  the  parties  in^  ting  m>r«- 

Ee  3  di^ed  '"""^ 
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coHrt ;  y^'t  d'lCfedJbaUj  before  alltnoartet  f>f  fiieh  tertjornri,  hecomB  hoMnfi  un» 
wiu^^not^'thc  ^^^  profccutors  in  lol.  with  fuch  fuTCtics  as  the  juftic«?s  flnll 
clerk  of  the  think  fit,  With  conditton  to  pay  to  the  profertitors^  nvith'm  om 
peace  muft  rncnth  after  cDrtviEHGtiy  fuch  cofls  as  the  jnfiiees  of  peace  fhall  aU 
•nd™at*the  ^^^ '  ^"^  ^^  default  thereof  it  fhall  he  lawful  for  the  juflices  to  prtr 
parties  did  ceed  to  trial. 
Slot  put  in 

furetics,  at  TVtfden  faid  was  adjudged  in  tbe  time  of  Judge  Bacon,  and  for  not  retuniing  ittU  cooit 
granted  an  attachment ,  alT^  the  ftatute  extends  net  to  indictments  kA  f.retbU  entry,  but  c»>ij  l»  nVj|  Ac 
a»  hath  been  conceived,  and  the  julUces  cannot  make  any  order  agalnft  leturning  it.  Keb.  aa5.fi  jt. 
Will.   13  Car.  2.  B.  R.  The  King  v.  Mucltiow. 

If  a  certiorari  be  awarded  to  julticfcs  of  peace  to  certify  an  indictment  of  riot,  or  forcibk  efitiy,  «r 
othcf  indictment  of  which  the  ftat.  u  Jac.  cap.  8.  fays  that  they  ought  not  to  be  certified  without  bal 
firft  taken,  tbsugh  tbe  party  rvi/i  not  give  I  ail  according  to  thejlstutty  yet  the  jufticet  ottgbtfm$le*  ri' 
turn  of  the  certiorari,     Sid.  70.  pi.  7.  Hill.  13  iSc  14  Car.  i.  B.  R.  a  oou  there.  %  Havk.  PU 

C  292.  cap.  27.  f.  ;i .  S.  P.  fays  the  jufticcs  will  be  in  contempt  if  they  make  do  return  to  it;  fbr  al| 
writs  muft  be  obeyed,  unlefs  good  caufe  be  ihewn  to  tlie  contrary,  and  the  proper  way  of  ikewiog  k  is  to 
return  it. 

[  351  ]  3.  Two  men  and  their  wives  were  indlBed  upon  the  ftatute  tf 
(  forcible  entry.  They  brought  a  certiorari  to  remove  the  indt^bneiit^ 
and  one  of  them  refufing  to  be  bound  to  profecute  according  to  the  fU- 
tutc  21  Jac.  cap.  8.  the  b\AjuJlicesy  notwithflanding  the  certiD- 
rari,  proceeded  to  try  the  indictment ;  but  it  was  refohred,  that 
where  one  of  the  parties  offers  to  find  furetW^  although  die 
others  will  not,  yet  the  indiftment  fhall  be  removed,  though 
the  other  refufesj  and  that  where  the  ftatutc  fays  the  party 
indicted  fhall  be  bound  in  the  fum  of  lol.  with  fufficient  furetics, 
as  the  juftices  ihall  think  fit,  yet  if  the  fureties  are  worth  lol. 
the  juflices  cannot  refufe  them.  And  further  refolved,  that  after 
a  certiorari  brought,  and  a  tender  of  fufficient  fureties,  accordiif 
to  the  flatute,  all  the  proceedings  of  the  juftices  of  peace  are 
coram  non  judice.     Mar.  27.  pi.  63.,  Trin.  15  Car.  Anon. 

Mar.  27  pi.       4.  A  feme  covert  is  not  within  the'  flatute  of  ai  Jac.  to  find 

s?V^Md*    fureties.     2  Hale's  Hift.  PI.  C.  213.  cites  it  as  refolved  Triiu 

feemstobe    ^5  Qar.  I.  B.  R.  Hancock's  cafe. 

s.  c. 

•Mod.  4j'        5.  On  a  motion  for  a  certiorari,  on  behalf  of  Ld.  Morlcy,  to 

P^j' 9';^^*^'' 'remove  an  indiftmcnt  againfl  him  at  the  fefTions  upon  the  fl> 
Car.a'.B.R.  tutc  againfl  hearing  mafs.  The  court  faid  they  did  not  fee  how 
on  a  motion  a  Certiorari  could  be  granted  at  the  •  prayer  of  the  party^  but  that 
indTamcnr  ^^  "^*g^*  ^  ^^  ^^^  prayer  of  the  counfcl  for  the  ftate*  Sty.  295, 
for  robbery.    Mich.  1 65 1.    Ld.  Morlcy's  caf^t 

Twifdcn  J. 

faid  he  never  knew  fuch  motion  made  by  any  but  the  king's  attorney  or  f.^icl tor It  has  beta 

adjudged  ihat  a  cerriorari  i$4>y  law  grantabie  fnr  an  hJiSlrremt ;  for  the  courr  is  houmJ  ^•hht  to  erm**^ 
it  at  tbe  hjitirce  of  the  kirgt  becaule  every  indidlment  is  the  luit  of  the  Icin^,  and  he  h^t  a  picrogativt 
of  fuing  in  what  ourt  he  pieaf:;.  But  it  f^ems  ro  be  agreed,  that  it  is  left  to  the  dij.reriim  oftbecoort 
either  to  grant  or  dcry  it  at  tbe  prayrr  of  the  Jefndant\  and  agreeably  hereto  it  is  laid  down  a&  1  geaerJ 
niic,  that  the  court  will  never  tyrant  it  for  tbe  removal  of  an  indi^ment  h'fore  }iijiiees  of  ga^-deLv^y 
without  f'tn:  ff^ejia/  cau/^f  a^  wheie  there  is  jud  rcafon  toappi  chend  that  the  "court  below  may  be  ooieaiiM* 
ably  prejudiced  agj'wji  ibe  Jifendjt  t ;  or  where  there  is  fa  much  difficuhy  :r.  tic  cap,  that  the  judge  bdo« 
defires  that  it  may  be  determined  in  B  R.  or  where  the  K!ttg%hftf':rghrn  afpecial  dsr:3isnih3i^ 
caufe  Oiall  be  removed ;  or  where  tht  pro/ecmtiom  appmn  to  be  fir  a  wiatter  motpn^erfy  crlmimtl,  2  Hfltk. 
PI.  C.  aS;.  cap.  27.  f.  ay. 

«  Hale**  (5.  Jf  any  of  the  per/oni  indlcfed  put  in  fecurky^  the   indi^mrtt 

f'f'fl'^*  mufl  be  removed  for  ally  becaufc  it  is  only  to  fecurc  cofls;  by 

Twifdcn 
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Twifden  and  curiam ;    tn^  Sir  Humphry  Mildmay  was  finod  for  The  neord 
not  returning  fuch  certiorari  j   and  the  hands  of  the  jujtices  need  not  ^"***^^*?.** 
it  fit  to  it  no  more  than   the  Ihcriffs  by  return  of  the  under-  Brarad! 
iheriffs }    and  an  habeas  corpus,  though  not  to  be  allowed  if  judged 
under  5L  yet  it  muft  be  returned  that  it  is  mder  5I.     Keb*  231.  ^'«^  '653. 
pL  51.  Hill.  13  Car.  a.  B.  R.    The  King  v.  Mucklow.  mtZ^ 

cite*  Trijip 
15  Car.  X.    H4Uicock*8  cafe«  S.  P.  rcTolvedr 

7«  Twifden  J.  declared  that  there  is  a  rule  made  among  the  * 
judges,  when  any  one  /m^/  a  certkrari  at  a  judges  chamber^  tQ 
remove  an  indiSmtnt  out  of  London  or  Middleftx^  he  ought  to  ^v€ 
notice  of  his  defire  to  the  other  fide  three  day  befrrt^  or  otherwife 
the  certiorari  is  not  to  be  granted.  Raym.  74.  rafch.  15  Car.  a* 
B.  R.    Stamford  (Earl  of)  v.  GordaL 

8.  5.  £5*  6  W.  U  M,  cap,  ii»  yl  a.  No  certiorari  to  remove  a 
caufe  &om  the  feffions  in  term-time,  but  upon  motion  and  rule  of 
court  of  B.  R,  defendant  to  give  fecurity  to  plead  to  iffue,  i^c^ 
and  try  the  caufe  the  next  affifes.  Recognizance  to  be  returned 
Hvith  the  certiorari  into  the  court  of  B^R. 

9»  S,  4*  Li  the  vacation-  a  ivrit  of  certiorari  may  be  granted  by  any 
pfthejuflices  of  B.  R*  Hvhofe  name,  with  the  name  of  the  party  pro^ 
curing  it,  JbaJI  be  indorfed  on  the  writ;   and  fuch  recognizance,  as     [3521] 
aforefaidy  fhall  be  entered  into  before  the  allowance  there^* 

10.  S.  5,  ^he  fame  law  as  to  granting  certiorari  in  the  counties 
palatine. 

11.  8  {s^  9  W*  3.  cap*  33.  /  2.  The  party  profecuting  any  certi*^ 
orari  to  remove  an  indiSlment  from  the  quarter-fefftons,  may  find  two 
manucaptors  to  enter  into  a  recognizance  before  any  of  the  juf« 
(ices  of  B.  R.  in  the  fame  fum,  and  under  the  fame  condition 
as  is  required  by  the  a£l  5  &  6  W.  &M.  €ap.  11.  whereof 
mention  fliall  be  made  on  the  back  of  the  writ,  under  the  hand 
of  the  jiiftice  who  took  the  fame,  which  fhall  be  as  effectual  to  fay 
proceedings  as  if  taken  before  ajttflice  of  peace  in  tlic  county;  and  it 
fbcdl  be  added  to  the  condition  of  the  recognizance,  that  the  party 

ihall  appear  froip  dgy  to  day  in  B.  K»  and  not  depart  till  dif 
(barg^  by  the  court, 

12.  A  ii^i^  facias  was  brought  on  a  recggniTuince  taken  before  TbefefH. 
a  judge  upon  granting  a  certiorari  to  remove  an  indiftment  from  [JJ^^^JS' 
the  feiSonsof  the  peace,  ^hich  upon  oyer  was  entered  in  haec  mativc^as'* 
verba  ;    and  w^for  40  /.  whereas  thefum  prefcribed  by  thefatute  to  the  taking 
ii  20/.     And  per  Holt.Ch,  J,  before  5  &  6  W.  &  M.  xap.^ii.  o^ "'^^S"'*- 

'     X  '   ¥        1  •'.  1-1'  1         ^    *  *-     zancesy  do 

any  judge  might  take  a  recognizance,  which  is  not  taken  away  \  not  take 
buj  if  it  be  not  according  to  thefatutc,  which  is  in  20  h  the  cer-  «waythc 
tiorari  will  be  no  fuperfecleas  \  yet  whether  it  be  or  no,    it  is  [h^^^JJic**^^ 
itill  good  as  a  recognizance  at  commoa  laWf     %  Salk.  564,  Pafch.  of  b.  r. 
I  Ann.  B»  R.    The  Queen  v.  Ewer,  have  by  the 

^"  ^  common 

Uw  of  taking  vecognisaocesvpoD  their  granting  certtorartea ;  from  whence  it  foHown,  that  if  any  fuch 
juftSce  granting  a  certiorari  ihall  take  a  recognisance  variant  from  that  prefcribed  by  the  a^,  either  as  to 
the  fum  or  condition,  &c.  fuch  recogniziince  will  have  the  fame  force  a«  it  would  have  had  if  thefe 
fbtatea  had  not  been  made ;  but  it  is  faid  that  the  certiorari,  if  procured  by  the  defendant,  will  not  in 
A^h  cafe  be  a  fuperfedeaa  to  the  proceedings  below,  as  it  would  have  been  at  the  common  law  \  for  the 
lUPfC^feoii  p  )!ceapre(s  tha^^  f(^jns  may  procee^iHOtvirithilandln^^any^rtiorarl  pro^aied  by  a  de. 

£  C  4  feadaot, 

I 
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Ien44nt,  whereon  f^ck  tccosniiface  ti  not  given  m  »  cspitiUy  praffribed.  *  Havriu  Fl«  C*  %%l% 
W.  »7.  (.  53j.  ' 

6  Mod.  17.  13.  A  certiotari,  to  remove  an  xndi£tment|  had  no  tail  ifh 
s!  P.*  coL  ^^fi^  on  it,  and  therefore  the  court  faid  that  it  fliquld  no< 
^t  appear  hare  been  allowed ;  for  it  Was  agaihft  the  late  a£{  of  parliament, 
—  Ibid.  33.  X  Salk.  140,  pi.  14.  Trin.  a  Ann,  B.R.  The  Queen  y.  BpthdL 

Mich,  a  -T^     i^       -T.  ^ 

Ann.  that  without  giyiog  bail  to  try  it  accordlg^to  the  ftatote,  it  is  no  fuperfedeas* 

3  S^k.  80.        14.  It  wag  held  that  In  writs  of  certiorari  granted  ^  rtmnt 
ftueen  v.  *    orders^  the  fiat  for  making  out  the  writ  mufi  befipted  by  a  j«iff\ 
Whittle,' '     and  the  writ  itfclf  i\ced  -not  j  but  in  cafe  of  writs  of  ccrtiwan 
^•^•*5'P'  to  remove  indi^ynents^  the  fiatmu/i  befignedand  the  vfl^t  tsoy  and 
l*l.*c.  289.  ^^^^  ^^  latter  is  required  by  the  late  aft  of  pariiam^nt.    And 
fap.  27.  f.    Holt  Ch,  J.  faid  that  if  the  fiat  had  been  figned  on  the  fame  day 
♦®*  ^!  ^!     the  writ  was  taken  out,   that  would  have  been  well,   bccaufc  it 
was  before  the  eflbign^day ;  but  a  fizt  figned  this,  ten/t  cannot  war- 
raw/  a  certiorari  te/lcd  the  lafi  day  oflqfl  term.     I  Salk.  150.  pL  ip^ 
f  afch.  4  Ann,  B.  R.     The  Queen  v.  White. 

15.  The  court  faid,  that  they  had  lately  agreed  to  a  nilc,  diat 
no  certiorari  Ihould  be  granted  by  a  judge  at  his  chombers  in  tern 
time.  Bamar4^  Rep.  in  B^  R.  I^lich.  2  Geo.  2f  The  Sing  ?. 
^tecra. 

16.  5  Geo.  2,  taps  19.  fi  2.  M>  ceftionari  ttudl  be  alLnoed  ft 
femove  any  order^  unlefs  the  party  profecuting  Jhall  enfer  into  a  rcn 
cognizance  with  fureties,  befi^re  one  jufiice  of  peace  where  fitch  order 
tball  have  been  made^  or  before  one  of  his  Mafefiy^s  ju^iees  of  B.  R* 
m  the  fum  of  50 1.  Mfith  condition  to  proiccutc  without  wilfot 
delay,  and  to  pay  the  party ^^  in  whofe  favour  fuch  order  tuas  madcy 
within  one  month  after  the  faid  order  Jhill  be.  confirmedy  their  cofts  tD 
be  taxed ;   and  in  csfe  the  party  profecttting  fuch  certiorari  JbaU  iu€ 

1^57  }  ^"'f  intpfuc^  rerognhance,  or  fhall  not  perform  the  cont^twm  ajort; 
faid,  itf&ali  be  lar^fid  for  the  jufii^es  to  procee/d  and  make  further 
.  *  orders,  as  if  no  certiorari  had.  been  granted* 

17.  S.  3.     TJtf.  recognisances  to  be  taken  as  aforefifid,  JMi  k 
*                certified  iii'  fi.  R.  and  fifed  with  the  certiorari  and  order  temewd 

thereby  \  and  if  the  order  fhall  be  confirmed,  the  perfons  entitled  tofuA 
eofis,  within  one  tponth  "^fier  demand  made,  upon  oaA  made  of  the, 
making  fuch  demand,  and  refufal  of  payment,  fheiU  hen)e.  an  attachment 
for  contempt,  and  the  recognizance  fhall  not  be  difcbarged  tmtil  the, 
eo/h  fhall  be  paid,  and  the  order  covtplied  with* 

1 8.  13  Geo.  2.  cap*  r8.  /  5.  JIo  writ  of  certiorari  Jhmll  be  «A 
&7r*v/  to  remove  any  cotivi<9:ion,  judgment,  order,  or  otber  pro-. 
cccdings  before  any  jufticc  orjufiices  of  peace  rf  any  county,  city, 
horougb,  town  corporate,  or  liberty,  or  the.  re/peffive  general  or  quarter. 
fei&o)is  thereof,  VLitltk  fuch  certiorari  be  ifioved  or  applied  for  wkhin 
i^x  calendar  m9ntlis  next  after  fuch  cooyi£lion,  isfc  and  uidffi 

.  it.  be  duly  prowd  upon  oath,  that  the  party  ^Son;  fifT.tb  the  fame  hat 
given  fix  days  notice  thereof  in  writmg  to  thejupice  orjtifiices  before 

'  whom  fuch  conviBion,  (^c.  Jhall  be  made^  to  the  end  that  fuch  fu^iso 
orju^'cs,  or  the  parties  therein  concerned,  may  Jbexo  caufe,  if  heoti 
they  Jhall  think  fit,  agnirjl  the  granting  fuch  certiyrari^ 
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(I)     Removed  by  it.     What  is,  or  fhould  be.     And 
how.     And  what  is  a  good  RemovaL 

I .  nRacipe  quod  reddat  is  brought  tn  Londm^  &c*  The  tenant 
-*  vouched  foreigner  to  warranty  i  the  plea  (hall  be  removed  by 
certiorari,  and  after  the  warranty  determined  it  Ihall  be  remanded^ 
Br,  Certiorari,  pi.  i6.  cites  ii  H.  4.  261  27. 

'2.  But  where  the  aBion  is  brought  in  hanky  and  L.  has  conujanc^ 
vf  the  plea  f  ^lA  fails  the  party  of  right  in  their  franchife  by  foreign 
voucher^  foreign  plea,  or  otherwife,  the  re^fummons  lies  to  reduce 
it  into  bank  \  for  there  it  never  (hall  be  remanded  into  the  fran- 
chife ;  per  Hill  and  Hank.  For  conufance  is  granted  upon  con^ 
diiion^  quod  celeris fat  jufliA^  alioquin  redeat.     Ibid. 

3.  The  records  rf  affife  may  be  removed  into  chancery  upon 
change  ef  the  jtt/Hcesy  and  to  be  (ent  to  the  new  juftices  by  mitti<» 
mU3.     Br.  Certiorari,  pl^  20.  cites  Ft  N,  B.  242. 

4*  And  deed  denied  in  one  c^urt^  may  be  fo  removed  into  another 
court*     Ibid, 

5.  It  is  faid,  that  there  is  no  certiorari  in  the  regifter  to  renwoe  Br,  N.  C« 
record  out  of  ^  court  into  C.  B,  immediately  i  but,  ^  it  feems^  it  P|*  ^7^* 

fhall  he  certified  in  the  chancery  by  furmifcy  and  then  to  be  fint  into  ^'^"    '    ' 
^ank  by  mittimus^   "Jirhi^h  matter  was   agreed  in  the  chancery, 
^r.  Certiorari,  pi.  20.  cites  36  H.  8.  &  F.  N.  B.  242. 

6.  Scire  facias  ;  note,  that  where  the  plaintiff  in  affife  in  ancient 
^emefne  had  recovered  the  land  and  damages,  and  becaufe  the  de* 
fenJant  bad  nothing  there  to  render  the  damages^  he  removed  ii  into 
fhancery  by  certiorari,  and  feat  it  by  mittimus  into  C  B»  and  there 
had  fcire  facias  to  have  execution  upon  it ;  qviod  npta ;  and  fo  fee, 
that  after  judgment  no  other  writ  lies  to  remove  record  but  only 
certiorari,  though  it  be  recovered  in  a  bnfc.court*  ^r.  Certio- 
fari,  pL  4,  cites  39  H.  6.  3,  4. 

7.  A  judgment  given  in  the  court  at  Dimchurch,  being  a 
inember  of  the  dnque  ports,  was  removed  by  certiorari  into  B-  R, 

and  a  fci.  fa.  iflued  agsKnft  the  defendant,  to  ihcw  caufe  why  the  [  354  1 
plaintiff  ihould  not  have  execution,  and  there  being  an  alias  <rr- 
iiorart  in  this  cafe,  th£  (lefendant  demurred,  for  that  it  was  fcut 
priuSf  when  it  ought  to  ly^  fcut  olios,  but  the  exception  was  difr 
sdkiwed,  and  the  plaintiff  had  judgmcpt.  Sfy.  9,  Pafch«  23  Car. 
•  Kook  V,  Knight. 

8.  An  indi^ment  of  battery  nvm  found  at  the  feilions  billa  vera,  >ThoQgh  the 
and  the  party  entered  into  u  recognizance  to  go  to  trial  there  the  next  <=«'^o'*'* 
feffions ;  and  this  being  ^ewn  ior  caufe  why  the  certiorari  ihould  J^gnl! 
not  be  granted.  Roll  Ch.  J.  faid,  that  the  recognizance  alfo  may  be  unce  to  ip- 
removed  by  the  certiorari,  and  thought  there  eould  he  no  hurt  if  the  Jf*'.  ^f**** 
indictment  be' removed^  "^c^  t!r«  ^i^  had  at  the  affizes,  and  mould  ofVmre,fcG. 
it  be  removed  into  B.*  R.  they  wpuld  not  quafh  the  indi£lment,  yet  thac  doe^ 
but  the  party  IhaH  plead  and  carry  it  down,  and  try  it  at  the  next  ^^^*'{'^f' 
affizes  at  his  own  charge.    Sty.  328.  Fafch.  1652*  B.  R.  Anon,  butheoughc 

to  appear 
pTocuxc  hU  apponnce  to  fo  recorded,  and  he  muft  llkewiie  dellTcr  the  writ  \  for  purchAliDg  fucK 

a  writ 
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»writ  ooIt  is  not  Aifficient;  and  judgmeot  accordingly.  Cro.  J.  281.  pi.  t.  Trin.  9  Jac  B.  IL 
'Roflev.  Pyc— «— "Bolft.  155.  S.  C.  adjudged  accordingly.  -Yely   207.'$.  C.  adjudged  ac- 

cordingly.——*£  Hawk.  PL  C.  394«  cap.  27.  f.  65.  iays^  that  this  opljiioff  taos  fvpponed  by  ib» 
better  authority,  though  it  has  been  holden  otheiVrlfe,  as  in  2  KoU.  Abr.  492.  (F)  pL  il.  and  Dak. 
cap.  75. 

Conh.  199.  '    9»  After  a  writ  of  error  upon  a  judgment  in  C.  B.  and  the 

t>tvfi  V.  judgment  affirmed^  the  plaintiff  in  the  original  oBion  moved  fir  a  cer^ 

5  C  tb  ^orari  to  remove  into  J5.  R.  the  recognizance  taken  in  C,  B,  upon  the 
court  were  allowance  of  the  ivrit  of  error,  in  order  to  bring  a  fci.  fa.  againft  the 
of  opinion,  bail.  It  was  objcfted,  that  B.  R.  could  not  grant  fuch  a  ccrtio- 
^^^Dight  ^^^^*  becaufe  the  recognizance  is  a  record^  and  therefore  not  to 
weii  be  be  removed  by  fuch  a  writ,  for  that  removes  only  teuorem  rt- 
brought  in  cordi }  but  on  the  other  fide  a  diveriity  was  taken  between  bail 
rec^ni!**  *  taken  in  inferior  courts  where  it  is  upon  the  roll  itfelf^  and  £> 
aanc'c  re-  part  of  the  record,  and  where  in  the  courts  of  Wejlminfler ;  for 
moved  hi-  ^erc  tbt  rec^nis^aiice  if  taken  by  itfelfy  and  is  part  rf  the  record  on 
c.'V.^by  '^  '^'j  ^^^  therefore  may  be  removed  by  certiorari  though  the 
certiorari,  record  itfelf  cannot,  and  it  was  granted  accordingly.  4  Mod. 
and  that  by  ,04.  Pafch.  4  W.  &  M.  in  B.  R.     Barfdale  v.  Drew. 

leaibnof  ^  '^ 

fome  precedents  (hewn  them  at  their  chambers.  Show.  343.  345.  S.  C.  fays,  the  cowt^  aftei 

delibeiatioB,  fm^  (earch  into  pncedepts,  bad  account  of  7  or  S  in  ail,  the  £rft  30  yean  finoe,  bot  ooae 
«n  debate  j  however,  they  ruled  it  good,  for  this  reafan,  as  I  fuppofe,  becaufe  ampliat  juri^Clioaca, 
asi4  is  00  prejudice  to  the  foitors,  but  rather  aa  advantage,  becaufe  no  writ  of  error  ties  Irom  heact 
upon  foch  fcirc  facias^  but  in  parliament. 

• 

6  Mod.  6r.  10.  A  certiorari  after  conviBion  ought  to  be  to  remove  tie  imdlB* 
S.  c.  &  s.  ^^^^  ^^^  conviBion  J  and  if  it  mentions  the  indi&ment  only  and 
and^at^fo  ^ot  the  conviftion,  it  may  be  quafhed  ;  and  if  the  party  fok/  tf 
it  is  if  he  put  before  conviBion,  but  will  not  ufe  it  till  after ,  he  ought  to  lofe  the 
r"?^y*  benefit  of  it,     i  Salk.  ico.  pi.   in.  HiU.  a  Ann.,  B.  R.  The 

It  qH  after     /^  »>•  j        r  /  -^ 

the  jury        l^ueen  V.  DlXOU. 

f.voin;  and 

the  writ  was  quaihed,  and  a  new  one  granted  to  remove  the  indi^bncnt,  and  comriQioa  thempea, 
and  ordered  them  to  make  it  fpecial,  aAd  to  give  the  profccuior  a  day  thereupon  above.  3  &aBu 

78.  pi.  1*  S.  C— — 2  Ld«  Raym.  Rep.  971.  S.  C.  &  S.  ft',  per  Holi  Ch.  J.  accordingly. 

3SaIk.7S.  I  J,  On  a  certiorari  to  remove  an  indiBment  after  cwviBion  bj 
a's'p  — *  verdiBf  a  day  in  court  ought  to  be  given  to  the  party^  <$  M(xL  6u 
I  Salk.  150.  Mich,  a  Ann.  B.R.  The  Queen  v.  Dixon. 

pL  17.S.C. 

but  $•  P.  does  not  appear.       ■     ■  %  Ld.  Raym.  Rep.  971.  S.  C.  tt  S.  P.  accordingly. 

12*  A  certioraii  was  qiiafiied,  becaufe  it  was  direBed  jtr/Hdariij 
adpacem  affigtmtisy  omitting  the  words  ad  confervandam.  1 1  Mod« 
172,  pi.  10.  Pafch.  7  Ann.  B,  R.    The  Q^een  y.  Jay. 


[  355  ]   (K)     Returned  or  certified.     By  whom  ?ind  how. 

And  falfe  Return  punched  hpw, 

I.   1  N    debt  upon  exigent,   the  fheriff  returned  quarto   exoBmi 

^     the  plaintiff  averred  that  the  defendant  is  duly  outlawedn 

Certiorari  ftstU  be  dire^ed  \q  the  coroners^  to  certify  whether  he 

il 
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is  outlawed  or  not ;  and  if  they  certify  that  he  is  ouilawei,  it  fliall 
be  taken  for  perfeji  record  that  the  defendant  is  outlawed)  and 
the  fheriff  (hall  be  amerced.  Br.  Certiorari,  pi.  2.  cites  36 
H.  6.  14. 

2.  If  njji/e  tj  taken  before  the  one  juRice  of  aj/ife^  the  clerk  of  the 
ajpfe  not  expelling  the  coming  of  the  other  juftice  of  ajjife^  yet  the  other 

jtijiice  by  certiorari  may  certify  the  fame  record.      Br.  Record^ ' 
pi.  81.  cites  II  H.  7.  5. 

3.  A  certiorari  was  dire^ed  to  tivo  clerks  of  the  parliament  to  cer*  Vp«i  diml* 
tify  the  tenor  of  an  aft  of  parliament  concerning  the  attainder  of  fegcd^/cer- 
the  duke  of  Norfolk,  and  one  of  the  clerks  made  the  return,  dorariiiraed 
The  queflion  was,  if  the  return  was  good,  fince  one  alone  had  no  ^^;  ^«^J5« 
warrant  to  certify.  See  D.  93.  a.  pi.  24.  Mich,  i  Mar.  The  "J^f'^'^^ 
Duke  of  Norfolk's  cafe.  j^wi  of 

AtighJ^yf 
which  if  retmrned  by  one  of  them  by  his  proper  name,  and  vrell.      D.  93.  a.  Marg.  {>1.  94.  cites  j  Jac* 

4.  Debt  on  a  recovery  in  Briflo^v :  it  was  traverfed  and  certified  »  Hawk. 
under  the  feal  of  Brifto'w  i  it  was  moved  that  it  fhould  have  *  been  ^^*^'.  *94* 
certified  under  the  great  feal,  but  the  court  held  that  it  was  well  r'70.  $.  p« 
enoagh  ;  for  fuch  is  the  courfe  upon  certiorari  direfted  to  infe-  «nd  fayithat 
rioT  courts.     Cro.  E.  821.  pi.  17.  Pafch.  43  Eiiz.  B.  R.  Butcher  jff«<^court 

.  ,  _  -  *         '  ^•'  Das  no  pra* 

T.  AldWOrtn*  per  feaJ,  it 

ittmi  that  the  return  may  well  be  made  under  any  other* 

5.  Certiorari  to  the  recorder  cannot  be  returned  by  the  deputy  ButlfitUe 
recorder  b  his  own  name.     Sty.  98,  Pafch,  24  Car.  B.  R.    Thin  t'^^^r 

T.   Ihm,  who  is  a 

cuftos  breylunii  or  to  a  recorder  and  his  depu^,  then  it  is  good.     Ibrd.' 

6.  Certiorari  lo  remove  a  record  coram  Jt.  F.  tf  fociis  fuis.  it  was  mor* 
ITie  record  \s  certified  by  R.  F.  and  one  otber^  and  3  juftices  held  ^j^J^*t^ 
tliis  well  ^noughi    but  Twifden  e  confra,     Keb.  282.  pi.  8<J«  a  certiorari, 
Pafch.  14  Car.  2.  B.  R,   Reeve  v;  Brown.  dWeBed  to% 

jufiicaoi 
petfe»  bcctufe  Jt  noai^emly  paie  ky  cae.  But  the  court  ovei^nikd  the  evcfptioa*  beca«fe  they  are  ju- 
dictal  officers ;  upon  which  he  took  2  others»  vis.  that  the  return  was  in  Erglj/ht  tn4  likewife  upon 
parchment ;  and  both  thofe  cpurts  allowed,  and  made  a  rule  upon  them  to  make  another  return,  for 
diis  they  faid  was  none.  Barnard*  Rep.  in  B«  R»  113.  Kill,  z  Geo.  a.  The  King.  ▼•  thcIxUi*- 
Ht9nt^  of  Darliogtpih 

7*  Exception  was  taken  upon  a  conviAion  of  one  for  carrying 
of  a  gun>  not  being  qualified  according  to  the  (tatute,  becaufe  it 
wzs,befi>re  fuch  an  one  juftice  of  the  peacey  without  adding  nee  am 
ad  diverfas  filomasy  tranfgreffloneSy  is^c.  audietid^  offig^^*  And  the 
court  agreed  fo  it  ought  to  he  in  returns  upon  certieraries  to  re- 
move indictments  taken  at  feflions ;  but  othcrwife  of  convi6tions 
•f  this  nature,  for  it  is  known  to  the  court,  that  th«  ftat.  gives' 
them  authority  in  thi$  cafe«  Vent.  33*  Trin.  21  Car.  2.  B.  R« 
V^non* 

8*  Nota,  if  a  certiorari  h6  not  returned,  fo  that  an  altiu  be 
-|W9rdedj  the  return  muft  be  a$  upon  the  firft  writ^^  and  the  othcv 

13  *  9^1^ 
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muft  be  returned  quoi^nU  aiventum  tftiw  brevis,  tbc  matter 

certified.    Vent.  75.  Pafch.  22  Car..  B.  R.  Anon. 

9.  All  certioraries,  though  direBed  to  divers  juJHces^  may  be 

returned  by  one^  and  fo  is  the  ufual  practice ;  per  Aftry.    Xiuxib* 

25.  Trin.  2  Jac.  2.  B.  R.  Anon. 
5  Mod.  ¥49.       10.  Where  a  certiorari  iffuea  to  jujlices  of  peace  to  return  an 
^*'**  7         order,  they  can  only  return  it  in  hitc  V'frboy  and  whatever  they  rc- 
Thc  King     ^*irn  more,  the  court  can  take  no  notice  of,     2  Salk.493.  pi.  59, 
Y.  the  ix&.     The  Inliabitants  of  Wefton  Rivers  v.  St.  Peters  in  Marlboroug)u 

liabicaats  of  ^ 

yfooKtoa  Rxvefs»  S.  C— ^  s  Hawk.  PI.  €.99$.  cap.  17.  f.  75.  fays  that  wharfcever  aiatten  «t  pot 
kito  the  return  of  a  cerdonri  ty  w^'  cf  exf/attatio9  or  otberwifc,  befides  chofe  which  are  tXftcSAf 
^«re4  to  be  certified,  ar»  put  in  without  any  warr::4it  or  aathority,  aad  confe^uently  ihaU  be  ao  mare 
Ri^a^ded  by  the  court  above,  tbaa  if  they  had  been  whoJly  omitccd. 

1  !•  Certiorari  returned  by  clerk  of  the  peace  was  held  ill|  he 
not  being  the  perfon  to  whom  the  certiorari  was  dire£led ;  but 
it  fhould  have  been  returned  by  2  juftiges.  2  Salk.  479.  ph  27% 
Trin.  7  W.  3,  B.  R.  AflJey^s  cafe. 


(L)    Variance  and  the  Efie^  thereof,   and  falfe 

Returna. 

•    V  •       ^*  /^^rtiorari  to  remove  the  indiflment  afjlea/iag  2  borfes^  and 
•Me,pi?62»  '^  itidiBment  of  one  horje  only  was  certified  in  chanceryji 

crtca  s.  C.    and  fent  into  B.  R.  and  for  the  variance  between  the  writ  an4 
^ari  ^XT    ^^  indi£kment,  they  would  not  arraign  the  prifoner^  but  he  went 
ik^Ld    fi^^  ^^^9   for  they  had  no  warranty  &c^    Br.  Corone,  pi.  69^ 
^ites  3  Air.  3. 

2.  In  af&fe  the  record  was  removed  by  certiorari  and  mittimus 
before  the  juflices  of  B^  R.  and  there  was  a  variance  between  the 
writ  of  certiorari,  and  the  record  and  mittimus  \  fhr  the^ne  was 
if.  Grene  jufticc,  fcilicet,  the  record,  and  the  writ  wis  H.  if 
Grene,  and  fo  furplufage  by  the  word  [de ),  and  therefore  the 
jnftices  would. not  proceed,  Qr.  Variance,  pi.  71.  cites  28 
Aff.  52. 

3*  A  certiorari  was  to  remove  a  record  cujufdaxfi,  inqw^&mx 
eapt\  (s^c.  in  curia  no/lra,  &c.  but  the  record  being  im  tie  time  if  the 
former  king,  the  court  held  the  writ  ill,  and  that  the  record  is  |tf# 
'^eU  rvtnoved.    D.  2o6.  b.  pi.  12.  Mich,  3  &  4  Eliz«  Anon. 

44  A  certiorari  was  to  remove  an  indi£lment  of  ^oMf  eniry^ 
Vat  the  tetuni  to  it  was  a  peaceable  entry  and  a  forcible  detainer  i  m 
diat  there  being  no  fuch  indi£tment  before  them  as  tlie  certiorari 
mentions,  it  was  infifted  that  it  was  no  contempt  in  the  jufticc^ 
not  to  mad^e  any  return.  But  per  cur.  it  is.  the  ufual  courfe  of 
the  court  to  make  ccrtioraries  in  this  form,  and  therefore  this  is 
no  excufe.    Sty.  39.  Hill.  23  Car.  Chambers  v.  Floyd. 

5.  Upon  a  certiozari  brought  to  remove  an  indictment  for  bar«& 
retry  in  Middlefex,  2  w  3  lines  of  the  indiSfment  vaere  lefi  out*  \% 
wa>  agreed  diat  if  this  indidtment  bad  been  certified  out  of  Lonn 

donj^ 
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(Aon,  It  migli't  be  amended  on  motion  by  the  originali  becaule  by 
their  charter  they  certify  only  tenorem  recordi»  fo  that  the  record 
itfelf  ftill  remains  with  them,  and  the  court  may  amend  by  it ; 
bttt  it  cannot  be  amended  in  any  other  county,  becaufe  the  law 
fuppofe^rthe  record  itfelf  to  be  removed,  and  fo  there  is  nothing 
remaining  for  them  to  amend  it  by.  Sid.  155.  pL  5*  &Iich.  15 
Car.  2.  B.  R.   The  King  v.  Alcock. 

6.  A  certiorari  was  direfted  to  aju/lice  of  Chefiery  or  his  deputy,   ^  357  } 
and  it  was  returned  and  fubfcribed  by  fuch  a  one  chief  juftice.     It  Sid.  64.  ^ 
was  obieAed  that  the  return  was  ill,  it  not  beins;  by  the  fame  35-  s.  c, 
perfon;  and  after  divers  motions  the  court  held  it  g^    Lev.  Tl^ 
50.  Mich.  15  Can  2.  B.  R.  Barrow  v.  Hewitt.  Aought  iti 

goud  rernrBy 
becaafe  the  dirsAioo  of  the  writ  implies  the  fupenor,  inafmucli  as  it  mentioiis  ^  deputy  ;  and  the 
faCQteof*  H.  8.  cap.  •  ftileshim  the  high  juftlce,  and  (high)  and  (chief)  are  all  one,  and  the 
caart  vittnot  intend  that  theie  jf  another  juftice  beiide  him  who  made  the  return  \  and  judgmeirt  niH, 

i^«— — Keb.  165.  pi.  120.  Mich.  13  Car.  i*  B*  R.  the  S.  C.  adjoraatur. Ihid.  187.  pU 

]6S.  S.  C.  adjvdged  for  the  plaintiff.  Ibid,  aio.  pi.  13.  Hill.  13  Car.  s.  S.  C.  but  S.  P. 

doci  not  aoDcar. 

jif  iriheic  a  ccitiotaii  wai  direded  to  the/a/Jrei  e/'jE/f,  and  wai  fctnmed  by  fnch  a  one  chief  jnftift  tf 
Shf  the  fame  was  adjudged  good ;  Lct.  50.  in  cafu  fupra,  cites  it  as  lately  adjudged  in  the  cafe  of  Har« 
fiMa  V.  Munlbcd.  Sid.  64.  cites  it  as  the  cafe  of  Harrifon  v.  Morthen,  and  held  good  there.    1    ■ 

Kcb.  1S7.  dtr*  it  as  the  cafe  of  Harrifon  ▼.  Morpeth,  in  C.  B.  1654. 

*  itlSeems  tkat  diia,  according  to  Keb.  1S7.  ikould  be  1  &  3  £•  6*  cap.  iS* 

« 

7.  A  certiorari  was  to  remove  an  order  againft  T.  S.  concern-  7  Mod.  97^ 
ixig  foreign /alt,  which  being  removed,  appeared  to  be  an  order  5?'^'»\ 
touching y2i//,  withoxit  the  word  (foreign.)     It  was  held  that  for  ^non.  &.  p! 
this  caufe  it  was  not  removed,  there  being  no  fuch  order,    i  Salk.  and  feems  to 
145.  pL  4.  Mich,  8  W.  3.  B.  R.  Anon.  wifhftaiir' 

log  the  diffiBrence  of  the  ycar»  and  held  accordingly ;  for  a  fpecial  cerdoivj  cauot  leaove  general  or« 
ders,  though  a  general  certiorari  will  remove  fpecial  ones.  » 

*8.  When  a  prcfentment  in  a  leet  is  removed  by  certiorari,  the 
JE/r  jf  tbe  court  tnufi  he  fet  out  exaElly ;  but  there  needs  no  fuch 
nicety  in  pleading;  per  Holt  Ch.  J.  11  Mod.  228.  Trin.  9  Ann. 
B.  R«  in  cafe  of  the  Queen  v.  Jennings. 


(M)    Return.     What  is  a  Bad  Return^  and  what 

No  Return, 


I-  /^Ertiorari  to  remove  indlftments  was  returned^  that  at  the 
f'dF^^^  ^^^^  ^^  C*.  before  T,  B-  and  other  jufliceSy  to  preferve 
the  peace  of  the  king  in  the  fame  county,  and  did  nit  fay  ad  diver  fat 
fdoffy  &c.  according  to  their  commiflion ;  and  it  feems  there  that 
the  party  fhall  not  be  arraigned  of  the  felony  fpecified  in  the  in- 
di&ment  in  B.  R.  becaufe  it  is  not  well  removed  for  the  caufe 
aforefaid  ;  and  by  fome,  no  record  is  before  juftices  of  the  peace^ 
&c,  becaufe  it  is  removed.  Quaere  thereof;  quaere  before  whom 
the  record  remains,  becaufe  it  is  doubted.  Br.  Indi£lment>  pL 
32.  cites  ta  H.  7.  25. 

•    a.  Cer- 


357  CcPtfdttttt. 

2.  Certiorari  16  the  cmmty  palatine  rf  Ch$Ji$r.     Th^  rOumii 
that  they  had  jurtfiiBion  of  the  caufe,  ana  that  therefore  they  art  nsi 
to  cert^it.    It  was  objected  that  this  return  was  too  general  i 
for  they  have  not  ihewed  any  caufe  why  they  Ihould  have  juriC* 
didiion.     Roll  Ch.  J.  ordered^  them  to  fhew  caufe   why  they 
Ihould  not  make  a  better  return.    Sty.  155.  Hill.  1650.   Allen's 
cafe. 
Coab.«62.       J.  Indi^^ment  upon  the  ftatute  5  Eliz.  far  exercifing  a  trade  in 
«»tioif iL    *  l><»o^gh,  not  being  bound  apprentice  to  it ;  and  upon  a  certioTari 
fidcen  that    to  remove  it  into  B.  R.  the  mayor  made  this  return,  viz.  HumU 
it  is  only '     Jitne  certifico  quod  ad  fefjiottem  pocisy  Iffc.  perjuratores  prafentatum  ex* 
wcioS?"^**  ^'/  quod  billafequem  eft  vera,  viz.  ^uod  pr^diff  Berry  did  exerdfe^ 
lyre  J.         &c.  omitting  the  chuk  Juratores  pro  domino  rege  prifentant  qtad^ 
feemed  to      {jj-^-.     The  fixft  exception  was,  that  biilafequens  eji  vera  is  naught; 
exception-     ^^^  ^^^  allocatur,  as  to  *  that  part  of  the  return.     2d  Exception 
£)revefybi.  was,  that  there  is  no  bill  at  all;  for  it  is  not  faid  that  it  was 
diament      prefented  by  the  jury.     Sed  per  curiam,  this  is  no  return  to  the 
gm,  jurtto.  certiorari ;  for  the  writ  commands  to  return  an  tndi£iment,  but 
Its  pro  do-    this  is  none,  therefore  they  could  not  quafh  it ;  neither  would 
J"**®  2^     they  fuflfer  this  return  to  be  filed,  becaufe  it  was  infufficient, 
mentum  *"  wherefore  the  mayor  was  ordered  to  amend  the  return.    Et  per 
foum  pre-    cur.  a  return  quod  humlUime  certifico,  is  not  good.     Carth.  223. 
ftntant,  and  p^fch.  4  W.  &  M.  in  B.  R.    The  King  v.  Berry. 

It  u  t  ne-  ^  o  / 

celTary  part  thereof ;  but  Holt  Ch.  J.  faM  it  jnay  be  either  way,  and  that  Uii«  is  well  CDOugh,  ad 
tantamount.    The  teportsr  adds  a  qosere. 

•f3S8  3  ... 

4*  A  certiorari  liTued  to  remove  a  conviBian  for  deer^ealing,  and 

the  juftices  returned  2  ajfidavitSy  and  a  vjarrant  to  diflrain :  and 
this  return  was  quafhed  as  imperfe^.  i  Salk.  146.  pL  8.  Triiw 
12  W.  3.  B.  R.  The  King  v.  Levermore. 

5*  On  a  certiorari  to  remove  an  order,  the  return  was  eufus  qui' 
Jem  tenor  fequitur  in  h^c  verba,  and  not  qui  quidem  ordo  fequitur 
in  hoc  verba,  and  it  was  quafhed  for  that  reafon.  i  Salk»  147. 
pi.  10.  Pafch.  I  Ann.  B.  R.  The  Queen  v.  Sl>  Mary's  Parifli 
in  the  Devifes. 

6.  Certiorari  to  remove  a  conviBion  for  felling  cyder  ttnthout  foj* 
ing  the  duty  on  the  late  ftatute,  and  the  juftice  made  the  return  m 
Englkfh  i  and  upon  a  motion  to  quaih  it,  it  was  -allowed  to  be 
good.     I  Salk.  749.  pi.  16.  Mich,  a  Ann.  B.  R.  Anon. 


(N)     Procedendo.     In  what  Cafes. 

1.  nRifotters  were  removed  with  their  indiHments  hy  certiorm 
^  into  B,  R.  and  all  except  one  were  put  into  rfie  cuftody 
of  the  marfhal,  and  this  one  was  remafided,  becaufe  appeal  was  takea 
againft  him  at  N.  before  the  certiorari,  to  which  he  pleaded  net 
guilty,  and  procefs  of  diftrefs  awarded  againfl  the  jury,  and  there- 
fore he  was  remanded  to  Newgate,  becaufe  the  appeal  (hall  not 
be  difcontinued.    Br.  Corone,  pi.  i6i.  cites  16  £•  4. 5. 

2.  A  cer^* 


Cmiorari^  358 

2.  A  certiotari  was  granted  out  of  this  court  t$  remove  eerfahi 
indiSments  of  forcible  entries^  whereas  in  truth  there  was  no  indic!' 
tnent  ^forcible  entry  found  againfi  the  party.  Upon  this  a  fuper- 
fedeas  was  prayed  to  fuperfede  the  certiorari.  Per  Roll  J.  this 
ccrtioniri  was  gotten  by  way  of  prevention  for  what  might  be  done; 
but  ordered  a  procedendo  to  the  juftices  to  proceed,  notwith- 
ftanding  the  certiorari.     Sty.  127.  Trin.  24  Car.  B.  R*  Anon. 

3,  After  certiorari  returned  and  filed,  no  procedendo  can  go  j  2  Hawk. 
per  cur.     6  Mod.  4-2,  Mict-  a  Ann.     Anon.  PL  c.  49f» 

*  -^  cap.  27. 

i*   68.  fays  that  it  feems  fo  by  the  common  Uw«     And  ibid,  in  Marg.  fays  it  was  agreed  in  B,  R* 
KUU  6  Ceo.*   The  King  v.  Whitlow. 


(O)     The  Effedl  of  a  Certiorari.   And  Proceedings,  [  359  ] 

&c.  after. 

I.     AFTER    an  indiBment  upon  the  flat.  8  H.  6.  before  the  Cro.  E. 
'^^  JHpic^^  of  peace  in  EfTex,  they  awarded  reflitution'y  but  be-"  9*5;  P'*  S« 

Jhre   it  nvas  made  there  was  a  certiorari  delivered  to  the  cuflos  rotU'-  re/litutJon 
iortifHp  but  be  would  not  open  or  read  it  till  after  re/litutian  was  after  the 
made  ;  and  yet  the  judges  feemed  clear  that  the  reftitution  was  """^Si 
well  awarded  and  made.     And  a  diverfity  was  taken  betiveen  an  ^/V,becattrc 
aB  judicial  and  miniflerial  i  the  aft  of  the  juftices  of  peace  is  in-  thehandtof 
judicial,  and  their  negligence  in  not  fending  a  fuperfedcas  fhall  ^**®  ^"^^!^ 
not  prejudice ;  but  where  a  minifter  receives  a  countermand,  as  dofcd,  it 
if  the  iherifF  be  fuperfeded,  this  is  a  difcharge  of  the  authority  being  an  ex- 
w^hich  he  had  before  \  and  if  juftices  of  peace  receive  a  certiorari,  ^1^0/^**** 
whatever  they  do  afterwards  is  without  warrant ;  but  all  which  them,  vi«. 
the  fherifF  docs  after,  upon  the  warrant  before,  is  not  erroneous ;  uitcnus  ter- 

.  and  yet  their  negligence  is  puniOiable  by  attachment,  as  a  con-  ™J^'^*^" 
tempt.     Mo.  677.  pi.  921.  cites  Hill.  45  Eliz.  B.  R.  Fitzwil-  noiumus, 
liams's  cafe.  "»<*  ^^  «wr 

ad  done  bf 
dicir  authority  aftxr  its  delivery  is  void.  YcW.  32.  S.  C*  and  re-reftitution  was  granted  opoa 

freat  deliberationi  and  the  cuftos  rotuiorum  was  much  checked  by  the  court  for  a  mirdemeanor.— ~- 
lawk.  Ft.  C.  154.  cap.  64.  f.  61.  fays  it  is  certain  that  a  certiorari  froin  B.  R-  is  a  fuperfedeas  to 
fttch  reftitution ;  for  every  fuch  certiorari  has  thefe  words,  coram  nobis  terminari  volumus  &  non 
alibi,  and  coniequenUy  it  wholly  dofes  the  hands  of  the  juftices  of  peace,  and  avoids  any  refticutioa 
which  H  executed  after  the  tefte ;  but  does  not  bring  the  juftices  of  peace,  &c.  into  a  contempt,  ■  unleft 
they  prcceed  after  the  delivering  thereof. 


a.  If  a  certiorari  be  direfted  to  juftices  of  peace  to  remove  an  in--  A  certiorari 

diSfment  found  before  them^  they  cannot  proceed^  although  the  record  is  '©die  jufti- 

not  Amoved,     The  21  fac.  i.  cap,  8.  does  not  extend  to  indiftments  ihedaTd" 

oifelonyy  but  only  to  lefier  afts  againft  the  peace,  as  riotSy  trefpafs^  retumispaft, 

forcible  eniry^  and  the  like,  they  may  proceed  in  thefe  cafes^  notwiih^  "  ^  to^Y^^' 

jlanding  fuch  certiorari^  if  he  that  fues  out  fuch  certiorari  does   not  proceeding 

enter  into  a  recognizance  with  fureties  to  profecute  it  with  cfFcd,  "pon  the  in- 

an<l  to  pay  cofts  to  him  againft  whom  the  trcfpafs  was  committed.  f^'T*"* ' 

,__*-'.  ,  *-'  •  1        T      I        «  1    v'  '   lor  there  are 

if  the  defendant  does  npt  prevail.     Jenk.  i8i.  pi.  04.  exprefs 

words  for 
the  ftay  thereof,  y\t'  eo  ^uod  rex  non  vult  feloniam  illom  terminari  alibi  quim  coram  feipfo,  2;c« 
b.  945.  a.  pi.  63.  Mich.  7  &  S  Eligi  ■  a  Hawk.  PI.  C.  293.  cap.  17.  C  64.  S.  P.  and  fays, 

chat 


j^9  CmiOttttf. 

that  the  proeflid&g  iftir  It  tn^atem^  BotwithAandiog  the  ^arty  wh«  pr^citted  it  flefCr  fink  iftf 
other  fuit  to  hate  the  record  certified,  but  only  by  cauiing  tht  cerdomri  to  be  dcliTcnd* 

2  Hale's  2'  After  z  ccrtionti  brought  and  tender  qf  fufficient  furcdes^ 

»M.*  *HtnI  a^^cp^ding  to  the  ftatute,  all  the  proceedings  of  the  jufticcs  of 
cock*scaie,  peace  are  coram  noa  judice  i  refolved*  Mar.  27*  pi.  63.  Ttixu 
^J^*^    15  Car.  Anon.  ♦ 

icoMiobe  4*  ^^  *°  indiftment  i«  removed  by  certiorari,  and  w  bail  upui 
S*  C«  i/r,  you  may  proceed  below  without  any  procedendo  j  per  Roll 

Ch.  J.  Sty.  321.  Hill.  165 1,  B«  R.  Anon. 
^^  9^'        5^  '^  certiorari  is  no  fuperfedeas  if  it  be  not  delivered  before  tit 
?7  i*  i» '^'  ritum  is  expired.    2  Hawk.  PL  C  294.  cap.  27*  f.  64. 

Cac*  ft.  B«  R.  the  Kiqg  ▼.  I^hodet. 

6.  Whether  a  recognizattcefir  the  good  behvoiour  hcfupetfcded  by 
a  certiorari.    See  2  Hawk.  PI.  C.  cap.  27.  f.  65. 
t  Hawk.  ^•  All  proceedifigs  after  a  certiorari  alhiwed  are  erroneous ;  pet 

293*  »P-     cur.  I  SaUu  148^  149.    pi.  13.  HilL   i  Ann.  B.  R^   Crofs  t« 

&!?.  fays'     SAiith. 

it  is  agreed  by  aU  the  books* 

S.  H.  6  '  8.  Certiorari  to  remove  indictments  is  no  fuperfedeas  by  5  &  5 

Midi  ^^*  ^'  ^  ^'  ^*P'  ^''  unlefs  recognizance  be  entered  into  in  20 h 
s  Ann.*       2  Salk.  564.  pi.  3.  Pafch.  I  Ann.  B.  R.  the  Queen  ▼«  Ewer. 

B.R.  AaoB. 

t  Salk.  147.       p^  After  a  warrant  iffued  out  upon  the  aft  againft  decr-ftealing 
MichV  I       ^^  ^^  h  ^ift*'(f^y  ^  certiorari  was  brought,  and  the  record  therrfiy 
AoB.  B.  R.  removed  up  in  B.  JR..  but  that  could  not  kinder  tie  execution^    6* 
the  Qgeen     Mod.  83.  Mich.  2  Ann.  B.  R.  in  cafe  of  Morlcy  v.  Stakcr- 

S*  C.  heU  per  cur.  accordingly. 

iSajk  147.        10.  If  the  warrant  was  made  returnable  before  the  jufHces  if 

T.Vut^"    /«ir^,  though  the  record  of  convi£lion  be  after  moved  into  B-R. 

S.  C.  by  certiorari,  yet  they  may  call  the  conjlable  to  account  upon  the 

warrant ;  but  if  the  warrant  was  not  made  returnable,  the  officer 

is  not  bound  to  return  it.     6  Mod.  83.  Mich.  2  Ann«  B.  R.  in 

cafe  of  Morley  v.  St;|ker. 

♦     1  Salk.  147.        1 1.  If  before  certiorari  execution  be  done  in  party  notwithftanding 

▼.  NaST"     ^'^  certiorari  the  officer  may  go  on  with  it.     6  Mod.  83.  Mich* 

s.  c.    *       2  Ann.  B.  R.  in  caf:  of  Morley  v.  Staker. 

4  Hawk.  J  2.  On  certiorari  to  remove  all  Inqui/itlons  tf  forcible  efrtriei 

cap.  27!^^'  made  upon  J.  S.  the  juftices  returned  an  Ihqujfition  of  an  entry  made 
f.  74.  ftyi,  by  B,  upo9f  J.  S.  and  now  affidawts  were  offered  to  give  the  €ouit 

^at  the  per-  fatisfafiion,  that  the  onh  inquifition  before  the  tuflices  was  an  inqui* 
ioatowhom    /.^.        /.        %         la         j^l   /^l     ^        *^  "i     r  •        j« 

«  certiorari  J^^^  St  ^  J^^^  *7  •"•  ^^^  '^^  '^  precept  nvos  to  fummofi  a  jurj  » 
IS  diredcd  inquire  of  a  force  ugainfl  J»  S.  by  A.  and  there  they  inquired  if  w 
nay  make  other  fcrce.  The  court  would  hear  no  affidavits  againft  the  rctam 
to  it  he  (which  is  matter  of  record)  in  order  to  make  relHtution,  but  we 
picafesy  and   may  in  order  to  have  an  information  filed  againft  the  juftice  for 

Irili'i^ftnp  ^^*  ^^^^'     ^  **^'  9°'  ^^^^*  ^  ^"^  ®'  ^*  Co^^T^^s  cafe- 

the  filing  <Mf  it  00  affidavits  of  its  ialfity,  except  ofily  wfacie  the  pabiic  good  rc^otres  iCf  (as  in  cafe  d 


^6o 

Ike  commlifioiien  of  fewen)  or  for  fome  other  fpecial  reaite }  but  rtgnlaify  the  00I7  remedy  agtinft 
fnch  a  falfe  ittiirn,  is  an  action  on  the  cafe  at  the  fult  of  the  party  ifijured  by  it,  AAd  aa  informatMo» 
kc  at  the  fuit  of  the  king. 

13.  If  the  party  that  removes  indiBment^  docs  not  enter  ioto 
recognizance  to  try  it  next  affifes,  or  term,  or  the  fitting  within  the 
term,  the  certiorari  is  no  fuperfedeas  $  and  failure  tf  trying  is  a 
firfeiture  of  recognizance,  after  which  they  will  not  hear  a  mo- 
tion in  arreft  of  judgment*     6  Mod.  43.  Mich.  2  Ann.  B.  R. 

)4b  The  court  made  it  a  rule,  that  the  defendant  ihaH  never  2Salk.6$^* 
tarrj  to  triai  ah  indidment  removed  in  B.  R.  by  the  profecutor,  P'-  3*«  s.  C, 
without  leave  of  the  court.     6  Mod.  245.  Mich.  3  Ann.  B.  R,  ruic/"* 
in  cafe  of  the  Queen  v.  Sir  Jacob  Banks. 

1$.  An  order  was  made  againft  A.  and  the  certiorari  was  /9  z  Ld. 
rwJKWv  ail  orders  againjl  A.  and  B.     The  court  held,  that  this  ^^^' 
Jbalt  not  renwue  the.  order  againjl  A,  alone^  but  it  ought  to  be  to  the  Quceii  * 
remove  all  orders  againft  A.  and  B.  or  either  of  them,     j  Salk*  v.  Baines» 
151.  pi.  21.  Mich.  4  Ann.  B.R.  The  Queen  v.  Barnes,  fheccrtSmi 

16.  If  there  be  a  forcible  detainer y  and  an  inquifition  taken,  wasqutflied, 
and  then  a  certiorari  to  remove  the  inqutfitiin,  and  then  there  is  a  becaufe  in<- 
nnti  forcible  detainer ^  tRcjuftices  may,  llotwithflanding  the  cer-  ^«^"«"*» 
tiorari,  record  the  force  j  but  they  cannot  proceed  to  award  re- 
ftitution ;  fo  if  after  the  inquifition,  and  before  the  certiorari, 

there  had  been  a  forcible  detainer,  the  juftices  might  have  re- 
corded the  force,  but  all  proceedings  upon  fuch  inquifition  are 
ftoppedi  I  Salk.  151.  pL  22.'Fafch«  5  Ann.  B.  R.  Kneller's 
cafe.  , 

1 7.  A  convi^ion  was  upon  view  of  3  juftices  of  a  forcible  de* 
tainer;  if  a  certiorari  comes  to  them,  yet  they  may  proceed  to  Jet  a 
fine  and  compleat  their  judgment^  and  it  will  be  no  contempt ;  but 
the  juftices  having  committed  the  defendants  to  gaol  to  lie  there 

till  tney  fliould  pay  a  fine  to  the  king,  and  no  fine  being  fet,  the    [  361  j 
convidion  was  held  naught  and  quaihed,  and  defendants  dif- 
charged.     2  Ld.  Rayn).  Rep.   15 14.  HilL  i  Geo.  2.   The  King 
Y,  Elwcll  &  al\ 


(P)     Cofts.     In  what  Cafes. 

!•  5  ?5*  6  W*  Isf  M^  jF  the  defendant  procuring  fuch  certiorari  he 
cap.  II.  -*    convi3edy  B*  *R»  Jball  give  reafonable  cofis 

t9  the  profecutor  J  ^  he  be  the  party  injured^  or  if  he  be  a  jujlice  of 
peace,  mayor y  confiabUy  or  other  civil  officer ,  nuho  profecuted  upon  any 
J^  committed  that  concerned  him,  or  them,  as  ojficers  to  projecute  or 
trefent. 

2.  And  cofls  'fball  he  taxed  according  to  the  courfe  of  thefaid  courts 

^  the  profecutor,  for  recovery  of  thefaid  cofls,  fball  within  lo  days 

^jt^  demand  and  refufal  of  the  payment  of  them  upon  oath,  have  an 

^"ttacbment  granted  againji  the  defendant  by  the  faid  court  for  his  con* 

impti  and  the  recognizance  fhall  not  be  df charged  till  fuch  cofls  art 
Paidt 
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Pi^c*''*         3.  No  more  cojii  (hall  be  taxed  updn  a  eertioraii,  dian  the  pw* 
cap.  27?^*'  fectttor  has  been  ztjince  tie  certiorari,  and  upon  it  ^  and  the  maftef 
f.  56.  s.  P    is  not  to  confider  the  coils  belov.     i  Salk*  55.  pi.  5.  Fafdu 
t  Ann.  B.  R.   The  Queen  v.  Suraers. 

4.  In  fcire  facias  upon  a  recognizance  lemofed  by  certioiaiii 
and  upon  oyer  entered  in  h^c  verba,  the.  c<m£tion  cf  tbe  receg' 
fuzance  recited  in  the  fcire  facias  was,  that ,  the  defendant  Jhmdi 
give  notice  of  trial,  profecutori  et  ejus  clerico%  whereas  the  icoof^ 
nizance  itfelf  was  profecutoti  aat  ejus  cleritof  and  per  cutnaif 
this  is  a  yariance  and  qmte  different ;  fo  tbe  defendant  had  judg* 
ment.  3  Salk.  369^  pi.  7.  Pafch.  i  Ann.  Bi  R.  The  QgeoiT. 
Ewer.  X 

5*  If  an  indi^ment  be  removed  by  certiorari  from  the  feffiods 
into  B.  R.  and  fhe  defendant  is  convifbed^  the  profecutor  is  ia- 
titled  to  his  cofts  by  the  ftatute.  Argi  10  Mod.  193^  IGdw 
12  Ann.  B.  R; 


(  Q^)     Of  the  Proceedings  of  the  Superior  or  Itf- 
ferior  Court  after  Certiorari  ifllied. 

Br.Prefent'  I..  pRcfentmcnts  in  courts  may  be  removed intti  chancery,  and  !ic 
iMiit,  pi.  X   j-gf^^  fj^g^g  ;^^  2.  R.  and  the  procefs  (hall  be  made  U  amend 

s/p/  tie  nufatue',  or  to  repair  the  bridge,  &c,  quod  nota,  and  this  it 
feems  by  certiorari  and  mittimus.  Br.  Certiorari,  pL  7.  dtei 
-  38  Aff.  15. 
Sedpercur.  2.  Where  orders  of  commijjioners  of  fetoers  arc  removed  iotd 
Ann.'  B.  R.  ^*  ^'  ^^  Certiorari,  the  court  does  not  file  them,  but  hear  coimiel 
we-»^  file'  upon  the  matter  of  them'before  filing  ;  for  if  they  arc  good,  tbe 
tliem  in  any  court  muft  grant  a  procedendo,  which  they  cannot  do  after  the? 
rfpp'I^'t  »^  ^"^^     ^  Salk.  145.  pL  6.  Hill.  II W.  3.  B.  R.  Anon. 

danger  is  likely  to  enfue  by  the  dday.     Cited  i  Salk.  14.5;  in  pi.  6.  ■  Tbet^  it  a  rnfetn  tk 

court  of  B.  R.  that  do  order  of  commii&oners  of  fewers  ought  to  be  filed  wirhoot  oocice  giren  iv  At 
parties  concerned.  Alfo  it  is  every  day's  pradice  cf  that  courty  belbre  it  will  fufier  the  retuni  of  a  cer- 
tiorari for  the  zemoval  of  the  orders  of  fiich  commiffioners  to  be  filed,  to  hear  affidavits  coaocnfav  the 
fa^  whereon  they  are  grounded ;  and  if  the  matttr  fluU  ftill  appear  doubtful,  to  e&itlBL  the  liUlsf 
feigned^flties,  aAd  either  to  file  the  vetorn,  or  foperfede  the  certiorariy  and  grant  a  procedendo  as  M 
appear  to  be  oioft  reafonable  fijr  the  trial  of  fuch  ifities,  and  to  give  coih  agalnft  the  prafecotDref  thi 
ceruonri,  if  it  appear  to  have  been  gronndiels.    %  Hawk.  PI.  C.  i^8.  cap.  27.  U  34. 

r  3^^  3  3-  ^^  certiorari  goes  to  remove  a  record,  the  judge  bdoir  is  not 
in  contempt  for  proceeding  on  the  record  tilly^rt;^^  of  the  writ;  btt 
all  proceedings  upon  it  after  the  certiorari  tefted  are  void  5  per  Ctt 
12  Mod.  384.  Pafch.  la  W.  3.  Anon. 

4,  It  was  moved  for  an  attachment  agalnft  an  officer  for  a^ 
ecuting  by  diftrefs  an  order  of  jufttces,  for  levying  of  nmuj  fcr 
repair  of  a  bridge,  after  the  order  was  removed  by  certiorari  5  per 
Holt  Ch.  J.  there  never  is  any  formal  allowance  of  a  certionri 
below  5  but  to  bring  one  in  contempt,  the  diftrefs  muft  be  ^ 
fie  certiorari  prefented  below ;  and  if  a  warrant  were  deliveied  be- 
fore that  time,  the  way  had  been  upon  producing  tbe  ccniofvii 

U  to 


t6  get  zfypeffidMf  of  it,  and  deliver  it  to  the  officer^  or  elfe  he 
c^not  be  in  conteapt.  12  Mod.  499.  Pafch.  13  W*  3.  Anon. 
5*  Per  Hok  Ch.  J.  it  fhouM  be  a  ruU  for  the  future^  that  on 
J&oving  im£3ments  here  bv  certiorari^  we  ihpuld  not  hear  motioH^ 
i»  crr9fi  of  judgment  till  defmdanfs  appearance.  7  Mod.  39.  Trin* 
t  Ann.  B*  R.  Anon. 

€•  When  one  remorcs  an  in£8ment  by  certiorari,  he  9ught  to 
appear  ahi^e  the  term  it  comes  in,  or  elfe  he  forfeits  his  recog« 
Bisance  that  he  enters  into  for  trying  it ;  but  fuch  appearance 
tteed  not  be  in  petfon,  but  by  bis  clerk^  and  without  it  he  cannot 
hafe  a.c<^  of  die  indi&ment  to^  quafli  it.  6  Mod.  220.  Mich* 
3  Ann.  B.  R.  Anon. 

7.  The  defendant  was  indiBei  a$  the  fefflwu  for  a  nufance^  and 
^eaded  not  guiity  ;  and  after  ^Jue  joined^  he  obtained  a  certiorari  to 
remove  tie  indiBment  into  this  court,  and  then  demurred  to  it ;  and 
now  the  profecutor  moved  for  a  rule,  that  the  clerk  of  the  peace 
might  return  the  defendant's  plea  in  the  court  below,  in  order  to 
hinder  his  pleading  de  novo ;  on  the  contrary  was  cited  Carth.  <5. 
TH£  King  v.  Ba'KSr,  that  in  fuch  cafe  the  party  is  always  ad- 
mitted to  waive  the  iflue  below,  and  go  to  trial  upon  ifliie 
joined  in  this  court.  The  court  inclined  that  the  defendant' 
ihould  abide  by  his  former  plea ;  but  it  being  a  matter  of  prac- 
tice, it  was  referred  to  the  clerk  of  the  crown,  who  after  re-  « 
ported*  that  upon  certioraries  to  remove  indi£l:ment3,  the  prac-* 
iice  it  not  to  return  the  plea  below,  unlefs  a  verdiB  had  been  given^ 
Mich.  1 1  Geo.  2.  The  King  v.  Carpenter. 


(R)    Bills  in  Chancery  and  Proceedings  thereon, 

'*  1?  ICH  was  plaintiff  upon  a  certiorari  bill  to  remove  a  caufe  iFreem. 

'^^  out  of  the  majof^s  court j  his  nvitnejfes  being  out  of  that  jurif  ^*^'  ^74* 
UBion,  and  the  bill  here  was  for  an  account  touching  other  mat-  &,"  c^ 
tcrs.    Witnefles  being  examined,   the  defendant  moved  for  a 

Eroccdendo,  and  infifted  upon  it ;  for  that  if  the  caufe  fhould 
e  heard  here,  he  could  not  be  relieved,  not  having  any  bill  here, 
he  being  here  but  defendant,  though  plaintiff  in  the  mayor's 
court.  The  plaintiff's  counfel  infifted  that  no  procedendo  ought 
to  be;  for  that  tins  bill  containing  other  matters  could  not  be  de* 
tcmiitted  upon  the  bill  in  the  mayor's  court,  and  that  the  bill 
could  not  be  divided ;  and  that  the  plaintiff  in  the  mayor's  court 
might  file  his  bill  in  the  mayor's  court,  in  this  courti  and  diredl 
>t  to  the  chancellor,  and  have  the  fame  remedy  here  as  he  could 
Acte.  Ordered  tluit  the  caufe  ftand  to  be  heard  on  the  bill  in 
this  court ;  and  after  hearing,*  the  caufe  was  difmiffed  out  of  thta 
^«rt.    Chan.  Cafes,  31.  Mich.  15  Car.  2.  Rich  v.  Jaquis. 

1'  Plaintiff- brought  a  certiorari  bill;  the  defendant  ^/fjdif//  a 
^^ee  in  the  mayof^s  court,  and  an  inrolement,  which  wae  Gtid  to  be 
^7  pronuncial ;  and  it  was  referred  to  a  maftcr  Jo  certify  whc- 

F£a  ther 
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ther  it  was  itfore  the  UlL     3  Chan.  Rep.  66.  24  Jiilyi  1671* 
CwJk»  V.  Delabcrc. 

3.  A  certiorari  was  not  allowed  to  remove  proceedings  bj  EngHJh 
mi  in  the  lord  tnayof^s  court  into  chancery^  and  fo  a  demurrer  held 
good,  and  a  procedendo  ordered,  &c.  2  Chan.  Rep.  io8.  27 
Car.  2.    Sowton  v.  Cutler. 

4.  A  hUl  was  brought  in  the  lord  tnajor^s  court,  upon  an  agreement 
to  tote  a  leafe  of  a  houfe  in  Milh-Jlreet  Market.  The  defendant 
there  anfwered,  that  he  was  only  a  truftee  for  Allen,  who  pro- 
mifed  to  indemnify  him ;  and  in  the  name  of  the  faid  Allen  he 
brought  a  certiorari  biU,  but  a  procedendo  was  decreed,  im. 
Rep.  224.  Trin.  27  Car.  %.    Doegood  v.  Allen. 

5.  A  certiorari  bill  may  be  brought  to  remove  a  caufe  mdef  a 
court  of  equity  in  a  county  palatine  into  chancery ;  by  Ld.  Keeper. 
Vem.  178.  pi.  170.  Trin.  1683.  Portington  v.  Tarbock. 

6.  Two  plaintiffs  here  fue  for  lands  in  the  county  palatine  of 
Durham,  One  of  them  lives  in  Middlefexy  and  the  other  is  andd 
infirm  man,  and  not  able  to  follow  the  fuit ;  therefore  a  certiorari 
was  granted  to  the  chancellor  of  Durham,  to  certify  the  proceed- 
ings depending  before  him  into  this  court.  Curs.  Cane.  454* 
cites  Chan.  Rep.  62.    [But  it  is  mifcited.J 

7*  If  on  a  certiorari  bill  the  caufe  is  brought  on  to  hearing,  the 
court,  if  they  think  fit,  may  make  a  decree,  or  fend  it  hack  to  tie 
mayor's  court  to  be  determined  there ;  and  fometimes  the  court  fends 
it  back  after  publication  pafled,  and  a  fubpcena  ferved  to  hear 
judgment,  and  before  the  hearing.  2  Vem.  491.  pi.  443.  HilL 
1 704.     Stephenlbn  v.  Houlditch  &  al*. 

For  more  of  Certiorari  in  general,  fee  SlfStt^  l^ktWi  CWT* 
pUjaf,  IReCOtD,  feCtoer,  &UperCrteaj(,  and  other  proper 
titles. 
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(A)     By  Statute.     And  of  one  where  it  lliall  be  of 

another. 

!•  6  £.  I.  cap,  4.  tF  a  man  lets  his  land  to  farm,  or  tofind'efiovirs 

•^  in  meat  or  in  cloth,  amounting  to  the  4th  part 
of  the  very  value  of  the  land;  and  he,  which  holdeth  tie  land  fi 
charged,  Utteth  it  He  frefh,  fo  that  the  party  can  find  no  difirefs  there 
by  the  [pace  of  1  or  'i  years  to  compel  the  farmer  to  render,  or  to  do  as  H 
containeth^  in  the  writing  or  leafe,  2dlyy  It  is  efiahlifbei  that,  the! 
years  being  pajl,  the  leffor  fhall  have  an  oBion  to  demand  the  land  « 
demean  by  a  ^rit,  which  he  fhall  have  out  of  the  chancery,  ^^ 
And  if  he  againft  whom  tU  land  is  demanded,  come  before  ju^n^ft 


♦ 
mul  pay  the  arrearage f  and  the  damages^  and  find  furety  (fuch  as  the 
emtrt  fiail  think  fufftcient)  to  fay  from  henctforth^  as  it  containeth  in 
the  writing  cf  bis  leafe^  he  Jball  keep  the  land.    *^hly^  And  if  he 
tarry  until  it  be  recovered  byjudgmentg  hejhall  be  barred  for  ever^ 

a«  Weftm.  2.  13  £.  I.  cap.  21.  Whereas  in  a  fiatute  made  at 
Gloiicefier^  cap.  4.  it  is  contained^  that  if  any  leafe  his  lands  to  an^ 
other  to  pay  the  value  of  the  ^ih  part  of  the  landy  or  more,  the  lejjhr  or 
his  heir,  after  the  payment  hath  ceafed  by  2  years,  fhall  have  an  aBion 
to  demand  the  land  Jo  leafed  in  demean.  2dly,  In  like  manner  is 
agreed,  that  if  any  with'hold  from  his  lord  his  due  and  accuftomed 
Jervice  by  2  years,  the  lord  fhall  have  an  aEHon  to  demand  the  land 
in  demean  by  fuch  a  writ.  ^dly,  Pracipe  A.  quod  jufie,  i^c. 
reddat  B.  tale  tenementum  quod  A.  de  eo  tenuit  per  tale  fervi'- 
tium,  bf  qtu>d  ad  pr^diilum  B.  reverii  debet  eo  quod  pradi&us  A^ 
infaciendopradiSum  fervitium  per  biennium  cejfavit,  ut  dicitur.f  2* 
And  not  only  in  this  cafe,  but  alfo  in  the  cafe  vfhereof  mention  is  mads 
in  the  faid  flatutw  of  Gloucefer,  writs  of  entry  fhall  be  made  for  the 
heir  of  the  demandant  againjl  the  heir  of  the  tenant,  and  againfl  them 
to  whom  fuch  land  fhall  be  alietud. 

3.  If  there  be  lord,  mefne,  and  tenant,  and  the  tenant  ceafes  for  % 
years,  the  lord  fhall  have  a  cejfavit  againfl  the  tenant  par  avail,  fup^ 
pofmg  that  the  mefne  in  doing  his  fervices  per  biennium  Jam  cejfavit : 
for  the  cejfer  of  the  tenant  is  a  cejfer  as  to  all  the  mefnes;  per  Fitz- 
herbert  and  diverfe  ferjea^ts,  and  feveral  e  contra ;  and  it  feem# 
that  it  tannot  be  law ;  for  then  the  a£l  of  the  tenant  (hall  pre- 

Sdicc  the  mefne  of  his  mefnalty.    Br.  Ceffavit,  pi.  x.  cites  2^ 
.  8,  28. 

4.  If  zn  abbot  lofes  by  ceflavit,  this  fhall  bind  his  fucceffor.     Br. 
.Ccflaviti  pi.  34.  cites- Do£l.  &  Stud.  lib.  2.  fol.  8. 

5.  The  fame  law  feems  to  be  of  a  bijhop,  2XiAparfun  of  a  church.  Ibid. 

6.  But  if  baron  and  feme,  fiifed  injure  uxoris,  lofe  by  c^flavitj  it 
(b4D  bind  the  feme*    Ibid, 

(B).   Lies  of  what. 

I.  TF  lands  held  He  in  feveral  counties,  the  lord  njay  diftrainj  Kdw.  105. 

^  but  affife  nor  cciTavit  does  not  lie  j  per  HUl  J.     Br.  Ceffa-  pJ^  '8-  ^o«- 
▼it|  pi,  ai.  cites  18  A^  i, 

a.  Qefiayit  lies  of  an  •  advowfon  /  for  this  lies  in  tenure,  and  Br.  Quare 

ft)  it  is  adjudged  about  2a  £.  3.  per  Vavifor  &  Davcrs.     But  it  impcdit,  pU 

docs  not  lie  in  tenure  -,  per  Towjifcnd  Sl  Brian.    Br.  Ceffavit,  f^^]'"^^, 

pL  aa.  cites  5  H.  7.  37.  3.  15.  that 

^    ceffavit  lies 
of  advowfon  ;  bat  Bsookc  fiys,  qu«re  indc ;  for  jt  (cem^  that  precipe  qnod  reddat  does  not  lie  of  it, 
■  k»»  writ  of  right,  darren  prefrntment,  or  qua.  impedit.  — — — a  Inft.  297.  fays  it  is  holden  that* 
ce&vit  does  lie  of  an  advowfony  ai|d  vet  it  is  not  in  denaafnc ;  ^nd  oyert^  mid  fufiicient  to  hi^  diftreis^ 
wnnot  be  pleaded.  .  . 
•  Br.  Ceflavit^  pi.  6,  cUcs  43  J..  3.  15.  S.  P. 

3-  (jeffaTit,  that  the  tenant  held  of  the  plaintiff  by  homage,  fealty,  J*^^"* 
yW/  df  court  and  rent^  and  that  in  doing  the  fervices  aforel^id  per  i,etwMn**Si 

F  f  3  biennium 
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feoffor  and  bicanium  jam  ceflavit,  and  fo  the  writ  and  the  comt  is  in  donig 
i^Vc^fm  fcrvfces,  and  yet  ccflavit  does  not  lie  of  homage  nor  of  fe^,  fctf 
pie  i  for  a  of  things  annual j  viz.  oi  rent,  znA  oi  fuit  of  courty  wcU;  per  tot* 
ceifavit  lies  cur.  quod  nota.  And  the  defendant /aid  that  he  held  byfeabj  and 
wfc^ad^on  '*^  ''^^^  ^^hi  abfque  hoc  that  he  held  by  homage^  fealtyy  fuit  tfmurty 
without  fuch  and  the  rent  modo  isf  forma:  and  as  to  this  rent,  the  land  vms  always 
a teiure.  a  op^n  to  his  dijtre/s.  And  per  Prifot,  if  the  lord  has  no  court  Ac 
!nd  fa*v^1t  tenant  may  *  allege  it ;  and  per  Littleton,  he  cannot  traverfe  the 
irasfoad.  tenure  by  homage  in  this  a&ion;  for  ceflavit  d6es  not  lie  of  bo- 
judged  in      mage.     But  per  Prifot  clearly,   he  may  traverfc  the  homage  as 

*  *!       above;    for  if  he  takes  it  only  by  ^protcftation,  and  the  plea  is 

*  I  3^5  ]  found  againfl  him,  the  proteflation  fliall  not  ferve.     Br.  Ceffiint, 

pk  2.  cites  33  H.  6.  44,  45. 
%  Inft.  296.       4.  Ceflkvit  does  not  lie  of  homage  andfeaby;  for  tbofe  art  mt 
S'  **•  annual,  anjl  yet  the  count  is  that  he  holds  by  homage,  fealtj,  los. 

rent,  and  fuit  of  court,  and  that  in  doing  the  fervices  aroiefiod 
per  biennium  jam  ceflavit  j  for  there  is  no  other  fn^m;  but  die 
ceSkr  Jball  be  intended  of  the  rent  and  fuit  Hohich  are  ormuaLy  and 
not  of  homage  and  fealty.  Br.  Ceflavit,  pi.  23.  cites  6  H.  7. 7. 
5.  Ceflavit  lies  oi  fuit  of  amrt.  Br*  Ceflavit,  pL  35.  cites  F« 
N*B.  209. 


(C)     For  whom  it  lies. 

!•  CT^ENANT  in  dower^  or  fir  ^,  of  a  Jeigmrj,  flial!  hare 
"^    ceflavit  if  the   tenant  ceafes,  &c.     Br*  Ceflavit,  pL  29* 

cites  32  E.  I.  and  43  E.  3.  15. 
ft  Inft.  40s.  2.  If  two  coparcetiers  are  hrdsy  and  the  tenant  ceafes,  and  tlie 
S*  P-  an<*  ^fif  coparcener  dies,  the  other  ihall  not  have  ccfl"avit  j  for  it  was 
l^s.  c^'  given  to  him  and  to  another  who  is  dead ;  and  hence  it  appears, 
F  N.B.2C9.  that  the  heir  fhall  not  have  ceflavit  ofceffer  in  the  time  eflns  miaf» 
(F)S.P.  and  ^^,.j,     Br^  Ceflavit,  pi.  20.  cites  33  £.  3. 

cites  B.C.  »  r       y  do        ^ 


by  Wilby.  .S  Rep.  i  z8.  a.  cites  S.  C.  and  P].  C.  i iq.  a.  and  fajpa  die  reafon  it,  that  tlicieaat 

before  judgment  may  render  the  arrears  and  damages,  Itc.  and  refiain.his  land»  whidi  he  caoaotda 
when  the  heir  brings  cefTavit  for  the  cefTcr  in  his  ancel^or^s  dme;  for  the  arrears,  which  iaaured  tbeii 
do  not  belong  to  the  heir,  and  this  being  agaiaft  conunon  right  uA  reafooj  the  onimnoa  k«  atjjadi^ 
the  aft  of  parliament  void  ta  Co  this  point.^ 

BrCeifa^it,  3,  But  it  feems,  that  where  tmoo  jointenants  eure  hris^  and  Ae 
pi.^a.  cites  |;cnant  ceafes,  and  one  dies,  the  other  fliall  have  ceflfaTk;  for 
a  Inft.  40X,  there  the  nvhole  is  in  the  furvivor  by  the  firfi  fsaffbr,  and  not  ty 
cites  s.c.     him  who  died.     Br.  Ceflavit,  pL  29.  cites  33  £«  3. 

r. N.B.  109.  (F)  S.  P. 

A  celfavit  4.  Ceflavit  was  brought  agmn/l  tenant  for  life,  the  remminderooer 

*'^nft*tM jnt  '"  '^'^'  ^^^  revtrfion  to  the  demandant,  and  therefore  by  the  left 

S*ttii,*or "  opinion  the  aftion  does  not  lie ;   for  it  is  faid  there,  that  none 

tenant  for  {hall  havc  ceflTavit  if  he  has  not  fee  in  the  feigniory,  and  that  he  way 

S^'iOTio^-  ''^^v'-  the  feefimple.  of  the  tenancy  \    and   netwithftaiuimg  Aat 

derbeJiait-  this  gift  was  made  to  hold  tf  the  chief  lord^  jet  cefiavk  docs  iw^ 


Cefliiliit.  365 

.Be  wben  the  fit  rewuitu  in  tit  dtmatidant.    Br.  Ccfijnrlt,  ^.9   ed  o*er  to 

it  toMDC  to  the  lord  » tenant  by  the  cortefy  is.  a  Inft.  195.  and  S.  C.  cited  in  the  in«rg>  Btu 

,  where  the  ^i/V  is  veai^fw  term  rf^f^t  the  remainJer  over  wfa^  the  ceflarit  lies ;  for  there  die  lord  (hall 

be  coinpeUed*to  change  avowry  \  contra  vtbtre  the  domr  hat  tht  rovtrjint*    Br*  Ceifiinty  fi«  9*  cites  45 

5*  Note^  it  IS  a  good  pica  in  ceflavit,  that  the  father  of  the 
demandant  gave  the  land  to  him  in  tail ;  judgment  fi  a£lio  \  for 
ceflayit  does  not  lie  for  the  donor  or  his  heir  againft  the  ionte^  nor 
iisifft^*    Br,  Ceflavit»  pi.  3.  cites  33  H.  6.  53. 

(T,  But  the  lord  may  haye  ceflavit  In  the  iegrets  againft  the  tenant  [  o($5  ^ 
hi  tafi,  or  his  Mic^  of  a  cefier  before  the  gift,  as  it  fecms  there, 
ibid, 

7*  He  who  has  Mfeigniorj  for  term  of  years,  fliall  not  have  cef-  ^'  "  •• 
favit;   but  he  who  has  a  feigniory  fir  term  of  life  may  have  ^f^^ 
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ceflavit;  the  d^veriity  is,  inafmuch  as  it  is  piaecipe  quod  reddat,  tail;  bathe 
which  the  tennpr  cannot  have.  Br.  Ceflavit,  pi.  40.  cites  9  H.7. 16*  ^^^^^ 

hawe  ceflatit  againft  the  donee  in  tul,  or  tenant  for  life;  for  he  in  ieYer6on  is  not  dominus  within  chi« 
fatate.    %  In&*  40X. 

8.  So  of  tenant  by  the  curtefy.  Br.  CeflTavit,  pi.  29.  cites  Fltzh. 
CeflTavit  59.  42. 

9*  If  baron  and  feme  are  intitled  to  ceflavk  injure  uxoriSf  and  the 
^rondieSf  the  feme  fhall  have  the  ceflavit.     Br«  CeflTavit,  pi.  33. 

10.  Donor  in  tail  (hall  nqt  have  ceflavit.     Br.  Ceflavit,  pi.  35.  J?«r  where* 
fltcF.N.B.  ?09.  Z^Xt 

maudir  tver  infte^  the  cbitf  lord  of  whom  the  donor  held  ihall  h^ve  ceflTavit  if  the  tertenant  ceafes.  Ibtd* 
in  ceHiii^t  brought  bftbe  donor  againft  tht  don^e  \n  tail  the  writ  was  abated.  The).  Dig.  173.  lib« 
tf.  cap.  53.  f.  10.  cices  Trin.  19  £.  3.  CeiTavit  30.  and  that  fo  agrees  Mich.  18  E.  3.  95.  and 
Mich.  33  H.  6.  53.  but  fays,  thp  writ  of  ceflavit  lies  well  fur  tb*  Itrd  fara^uuat  agdhft  the  tenant  m 
tail,  the  xomainder  over,  and  layr  fee  the  iame  hooks. 

11.  If  there  be  lord,  mefne,  and  tenant,  ^nd  the  tenant  para- 
vaile  ceafes  by  two  years,  the  lord  fhall  have  ceflavit  againft  the 
tenant,  and  fuppofe  that  the  mefne  ceafcd.     2  In(L  402. 

12-  If  the  tenant  ceafes  by  one  year,  and  the  lord  grants  over  his  3  Bnlft. 
/dgniory,  and  then  the  tenant  ceafes  another  year,  neither  of  them  is  ^^3;  c»t«« 
dominus  within  this  ad.     2  Inft.  401.  cites  2  Rep.  93.  [a.Trin.  ac^j.  I,  * 
4^  Eliz.  in]  Bingham's  cafe.  where  it  ia 

"^^  J  ^  faid,  that 

wbere  two  accidents  are  requifite,  and  the  one  happens  in  the  time  of  one,  and  the  other  in  the  time  of 
4oother,  in  fuch  a  cafe  neither  the  one  nor  the  other  Aall  take  benefit  of  this,  becaufe  that  both  did  not 
fattin  the  time  of  any  of  them,'  and  both  are  reqtti(^te  to  the  confummation  of  the  Uiing.-.<^«-I>oderid^e 
•denied  the^feof  ceflavit  in  Blogliam'&  Cafe.  %  IU|)«  Palm.  417.  Paibh.  i  Car.  B.  A. 


(D)     Againft  whom  it  lies. 

I.'T^HE  fejor  fliall  not  have  ceflavit  againjt  his  !e fee  for  Hfe, 
*    Thcl.  Dig.  173.  lib.  n.  cap.  53.  f.  12.  cites  Mich,  u  E. 
31.  Ceflavit  51. 

F  f  4  2.  And 
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2*  And  it  does  not  He  agmnft  tenant  in  dower  the  nvfr/kn  io 
ajlranger.  TheL  Dig.  173.  lib.  11.  cap.  $3.  f.  I2«  cites  Midi. 
13  E.  2.  Ccffavit  51. 

3,  Nor  againjl  tenant  for  Itfe^  the  reverjion  to  ajlranger,  Thd. 
Dig.  173.  lib.  II.  cap.  53.  f.  12.  cites  Trin.  8  E.  3.  407. 

4*  If  the  tenant  infeoffs  one  who  ceafes^  or  is  dijjeifed  by  one  vfho 
eeafesy  in  thofe  cafes  ceflavit  lies  well  againjl  the  feoffee  or  dijfeifiry 
without  other  privity,  or  without  other  feitin  than  the  feifin  whidi 
was  had  by  the  hands  of  the  feoffor  or.difleifee.  Br.  Ceffinrit, 
pi.  36.  cites  19  E.  3.  and  Fitzh.  Brief  249. 

5.  Ceflavit  will  lie  againft  tetmnt  of  the  franktenement,  Br. 
Ceflavit,  pi.  28*  cites  29  £.  3.  and  Fitzh.  Ceflfavit  43. 

6.  Ceifavit  againfl  three  'who  made  default^  and  at  the  grand  cape 
tendered  their  law  to  be  waged  of  non-fummonsi  and  at  the  daytv» 
made  default^  and  the  third  came  and  f aid  that  he  nwts  tenant  (f  the 
whole  J   and  tendered  the  arrearages j    8c  non  allocatur;   for  they 

r  3^7  2    waged  their  law  in  common  before,  and  there  he  cannot  bj 
that  the  others  had  nothing,  and  alfo  he  cannot  tender  the  ar- 
rears for  all ;    for  as  well  as  the  other  two  may  alien  their  parts, 
they  may  forfeit  their  parts.     Br.  Ceflavit,  pi.  4.   cites  40  £•  3* . 
40. 

7.  jfnd  after  he  faid  that  J.  was  feifed,  and  infeaffed  the  three^ 
end  to  the  heirs  of  him^  by  which  he  prayed  to  be  received  for  two 
parts,  and  was  received,  and  found  furety  of  two  parts  only ;  for 
of  the  third  he  may  lofe ;  for  he  is  party,  therefore  of  this  be 
ihall  not  find  furety.     Quod  nota.     Ibid. 

8.  It  was  faid  that  ceflfavit  lies  againfl  tenant  for  term  ef  Efe^ 
the  remainder  over  infee^  &c.  Nota  bene.  Br,  Ceflavit^  pl«  20, 
cites  14  H.  6.  25.  at  the  end. 


9 

(E)     Brought  how.     And  Abatement  of  Writ  and 

.  Count. 

1.  /^  E  S S  AV I T  againfl  A,  and  J?,  by  feveral prMpeSy  and  after 
^^  the  writ  was  that  pr^diEP  A.  and  B.  tenent  de  eo  per  certM 

fervitia  i^  qua  ad  ipfum  reverter e  debent  eo  quod  pr4t£  A.t^B*  £5V. 
ceffaverunti  &c.  and  held  good,  notwithftanding  that  they  joined 
in  tenure  and  in  the  cefler.  Thel.  Dig.  107.  lib.  10.  cap.  x& 
f.  2.  cites  Mich.  20  E.  2.  Brief  826.  CefTavit  48. 

2.  In  ceflavit  againfl  tivo  by  fever al  precipes j  tlmt  both  holdoftim 
per  certa  fervicia^  isf  quod  ceffaverunt  in  common,  and  yti  hcM 
good.     Thel.  Dig.  113.  lib.  10.  cap.  23.  f.  3.  cites  Mich.  20 E. 

2.  Brief  826.     Mich,  3  £.  3.  loo.    and  fays  fee  30  £.  3*  32.  i& 
fcire  facias  accordingly. 

Thel.  Dig,         3,  A  man  counted  that  the^  manor  of  2).  was  held  tfhim^  aid 
L^  .c.'^'f.^ic    ^^^^  J*  ^'  ^^^  entered  into  party  and  that  the  tenant  had  ceafed^ 
cicss  s.  c.     where  he  has  alleged  the  whole  manor  to  be  held,  and  that  the 
tenant  having  part  of  the  manor  had  cciifed  in  that  part,  and  jet 
the  writ  good  \  and  fo  it  fcems  that  the  fervices  fhall  be  appor- 
tioned 
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tittiifid  ui>on  dUTelGn;    Br.  CcBslvxI,  pk  27.    cite^  S  £•  3*  and 
Vet.  Nat.  BrcY.  tit.  Ceffavit. 

4.  In  ceffavit  a  man  fliall  not  put  title  in  tie  tvrit,  as  which  he 
claims  cffe  jus,  &c.  Thel.  Dig.  106.  lib.  10.  cap.  14.  f.  lo* 
cites  Hill.  10  £•  3.    Brief  690.   inafmuch  as  it  is  given  by  the 

ftatute. 

5.  In  cefla^nit  the  writ  was  quod  reddat  terram  quant  %.  de  S.Je 
eo  tenuit  per  fervitioy  ice.  and  which  to  him  reverts  debet  eo  quod 
prad^  tentns  ceffavity  &c.  and  yet  adjucjged  good,  nvithmt  making 
any  privity^  between  Jo.  de  S.  and  the  tenant.  TheL  Dig.  105* 
lib.  10.  cap.  13.  f.  2.  cites  Mich.  11  £.3.  Brief  477.  and  that 
fo  agrees  Mich.  19  E.  3.  Brief  249. 

6.  In  cefiavit  the  writ  was  in  which  he  had  not  entry  utdefs  by  A 
nho  held  it  of  the  ancefior  of  the  demandant^  &c.  and  fuppojed  the 
teffer  in  the  now  tenant  of  the  landy  without  fuppofing  the  now  tenant 

to  he  tenant  to  the  demandant ^    and   yet  adjudged  a  good  writ.    . 
Thcl.  Dig.  105.  lib.  10.  cap.  13.  f.  3.  cites  Ilill.  14  E.  3.   Bn 
269.  and  that  fo  it  is  adjudged  Hill.  48  £.  3.  4.  and  that  the 
cefler  is  well  fuppofed  in  tlie  prefent  tenant  of  the  land ;  and  cites 
Pafch.  39  E.  3.  17. 

7.  In  ceffavit  of  land,  if  the  demandant  diftrains  for  fealty  pend^ 
ingthe  writ,  his  writ  fliall  abate.  Thel.  Dig.  188.  lib.  12.  cap* 
23.  f.  2.  cites  Trin.  20  E.  3.  Ceffavit  33. 

8.  If  a  man  brings  ceffavit  again/l  N.  who  aliens  to  S.  pending 
the  writy  and  the  demandant  takes  the  rent  and  homage  of  S.  and 
after  recovers  agmnft  N.  there  S.  (hall  avoid  the  recovery  5    fpr  by 

the  acceptance  of  the  rent  and  homage  the  writ  is  abated,  and  [  3^8  1 
the  a£Hon   extinft;    per  Stone.     Qusere.     Br.  Ceffavit,  pi.  ij;,  . 
cites  21  E.  3.  18. 

\  9.  And  if  he  receives  rent  or  homage  pending  his  writ^  it  fliall 
abate.    Thel.  Dig.  188.  lib.  12.  cap.  23.  f.  2.  cites  21  E.  3.  23. 

21  Aff.  6. 

10.  Ceffavit  againft  B.  fuppofing  that  C  held  the  tenements  of  the  ^M-  <«ys 

demandant,   and  that  B.  by  two  years  had  ceafed:   Grene  faid,  you  m^t^^^f. 

ihould  have  the  writ  in  the  per,  and  Wilby  faid,  he  fliall  have  n  £.3.10*4 

it  fo,  where  the  cejfer  was  before  the  entry,  and  not  otherwife.    And  H-  «»<*  M, 

where  a  man  dijfeifes  my  tenant  I  fhall  have  ceffavit  of  the  cejfer  ptfeE.  ^ 

after  the  dijfeijtn..    And  it  fecms  by  the  cafe,  that  where  the  te-  and  M.  19 

nant  ceafes  and  fnahes  feoffment,  the  ceffavit  fliall  be  in  the  per;  2- 3-  "d 

contra  where  the  feoffee   ceafes,    there  fliall  be  no  degrees  -,   fo  ibid.B?^e 

againjl  diffeifor\    but  where  the  ceffavit  is  of  the  ceffer  of  the  d'lffeifee  fay*  qaxre 

before  the  diffeifm,  the  writ  fliall  be  in  the  pojl  5     per  Stouf.     And  ^[^'^'^^J*' 

that  if  the  very  tenant  leafes  for  life  or  in  tail,  [and  the  Icffce]  ^untntfw 

ceafes  by  two  years,  he  fliall  have  no  writ  but  as  above,  without  ///>,  or  in 

making  mention  of  any  degrees.     And  fo  the  firft  writ  awarded  ^'/^j  ^^^ 

good,  and  thcrefortjt  feems  that  it  was  of  ceffer  after  the  alienation.  ,g„a^l  j,JJ 

Bt.  Ceffavit,   pi.   17.  cites  21  E.  3.  44.  he  in  rew. 

Jion\  tut 

Where  the  rma'mder  is  wer  in  fee  it  lies  well. i.  Where  there  are  ford  and  tenant,  and  the  tenant 

leafaforlifey  the  remahder  in  ta'iK  fatj'in^  the  reverfion  to  the  tenant,  in  fuch  c.*fe  rhf  lord  fi>al\  not  bav$ 
teffavit  aiahfi  tbt  leff^f^r  /ifii  but  otherwife  ic  is  if  the  remainder  be  in  fee.  TheJ.  Dig.  172.  lib. 
11.  cap.  53.  f.  5.  ciws  Trin.  45  E.  3*  *?• 

II.  Ceffavit 


3^  Ccffaftft 

11.  CeflaTk  ^aii^  A.  and  ctmted  that  B.  htU  ef  Urn, 
ua/eJf  and  the  writ  good^  nvitbaui  Meging  any  tmifys  tfoaesB^vi 
ihis }  for  die  cefiayit  fliall  lie  agaiaft  the  tenant  dt  the  ixulkasa^ 
Bienl ;  and  therefore  it  feems  Uiat  h/t  fliall  allege  no  cefler  bat 
4lie  cefler  of  htm  who  is  tenant  of  the  iranktenement,  and  hold| 
of  him.    Br«  CeiTavit,  pK  28.  cites  29  £•  3,  and  Fitzh.  Ceflav 

tit  43^ 

12.  In  oeflavit  againft  an  abbot  de  ummeff*  quod  ra.  fimfi  Rk 

^karda  quondam  Mf  predeceffori,  &c*  nMcb  to  the  demandant  reverti 
4/^e*  §0  fuod  pradiHus  abbas  infacicndo^  &c.  ceffmnt^  &c«  the  cef- 
ler ihaU  be  intended  in  the  abbot  againft  whom  the  writ  is 
brought*  Thel.  Dig.  pj^  lib*  lo.  cap.  9.  f.  8*  cites  Paich.  ^ 
E.  3.    Brief  291. 

13.  Ceflavit  in  quam  non  habet  ingreffum  unlefs  by  J.  N^  wh 
4tmtfed  it  t9  him,  and  who  keid  it  if  him  by  certain  fervieesy  and, 
^hich  to  the  afore/aid  B,  ought  to  revert  per  firmam^  &c.  becanie 
the  tenant  had  ceafcd,  and  alleged  feifin  in  the  count  bf  the 
hands  of  J*  N.  the/e^or,  and  no  feifin  by  the  hands  of  the*t6« 
fiaQt,  and  yet  the  wnt  good.    -Br.  Cefiayit^  pL  19.  cites  39  £.3. 

14. 

Thel.Di|^.  j^.  Ctffkvh^  fuppo/tng  that  the  once/lor  of  tho  dnmfndont  had  ffvm 
ca  Vm  .V!***  '^  ^^"^  ^  the  predecejgbr  of  the  tenant  to  find  nufs  every  Monday^  and 
cito!  s.'c?'  that  in  doing  fervices  he  ceafed,  and  the  tenant  demanded  judg-. 
^^  ''ays  '  ment  of  the  writ*  becaufe  it  is  not  exprejfed  that  the  tenant  bdi 
lUtVof  of  the  demandant^  and  upon  argument  non  allocatur,  but  the  wtit 
Weftm^s.  awarded  good^  Bn  Ceflavit,  pi.  8.  cites  45  £.3.  15. 
rap*  4  5. 

The).  Dig.  I  J.  CeiTaTit  was  brought  againft  W.  of  a  houfe,  fi^po/mg  thot 
J73.iib.  II.  ijg  jjg^j  notjntry  unlefs  by  H.  who  held  the  tenemenis  of  hsm  by  bo* 
d!tnWf^.'  ^f^^^yf^l^yy  and  fuit  of  courts  and  \os.  and  that  the  tenant  had 
14  £.  a.  .ceafed,  and  die  writ  was  awarded  good,  notwithftanding  that  he 
^^t^^L  ^^^^g^^  feifin  in  the  one  and  cciTcr  in  the  other;  quod.nota;  ai|d 
agreciHlU.    aftcT  the  tenant  demanded  Judgment  of  the  writ,  becmufo  the  preie* 

14  £•  3*  -^JP^  ^f  ^f^  pl<*^P^ff  i^^^  *^^  ^fi  ^^  ^  J^  ^  ^^  h  ^^  ^^^ 
Brief  169.   jff^\ce^  and  it  was  awarded  no  plea  unlefs  the  tenant  wiU^firf 

landing  that  that  the  fl)op  is  not  parcel  of  the  Jjiufe,  or  allege  a  feve^al  tenaoty  if 
the MfnrU  the  fhop  m  abatement  of  the  writ;  quod  nota;  for  it  UAay  be 
foTlbuX   P^'^^  ^f  S^c  ^o"f«-    ^^-  Ccffswit,  pi.  10.  cites  48  E.  3.  4. 

Jcr.     4S  E.  3. 4.        ■     And  vrheic  a  nan  hy  iced  gwet  mant  and  advtwjtm^  or  hmaSt  aad  fliopi  ky 
'    exffrifi  wcrdtf  where  the  advowibn  iaappeodanty  or  the  (hop  is  pared  of  the  *  Jhoufe,yet  it  is  ww  ^Ht^ 
afur  to  Jay  tbct  the  one  was  a^pmdant  a»d  tbi  ttbtr  parcel ^  by  Finch,  by  wluch  the  writ  Wtt  »mwM 
good.     fir.  Ceflavit,  pi.  lo.  cites  4S  £.  3.  4* 

Wherefore  he  faidy  tbat  nobere  rbe  dntamdant  fuppofu  tbe  tenamtitt  f  be  held  by  hemtgep  fi^9  od 

fuit  cfcwrty  mJ\ou  hu  ftedeeeffcr  gave  u  bold  ly  to  s.  fir  all  Jitrvues,  and  at  to  this  open  to  his dif> 

trefs,  and  the  beft  opinion  thae  was,  that  the  dtmatuiant  wgbt  to  maintain  tie  tenure,  mud  mt  to  tth 

tffue  ufw  tte  beirg  cfcn  to  dfirtjt ;  for  where  the  one  alleges  tenure  of  1Q|.  and  the  other  tfiat  af  a  ii  it 

may  be  op^n  to  the  one,  and  not  to  the  other    Ibid. 

*[369] 

16.  Agreed  that  a  man  may  pUad  to  the  count  as  to  paral% 

and  in  bar  for  the  refl,  and  there  the  count  (hall  not  abate  but 
for  the  parcel ;  quod  nota.     Br.  Ceflavit,  pi.  lo.  cites  48  E«  3.4« 

17.  In  ceiTavit  the  writ  fliall  abate  for  parcel  for  default  in  dbc 
count  as  to  this  parcel,  and  ftand  for  the  reft.  Xhd*  Pig.  23^ 
lib.  16.  cap.  lo.  f.  25.  cites  48  £•  3.  5. 

18.  The 


18.  The  lord  JbM  net  a/bge  e/^ltes  va  ceflaTit  or  efcbeat,  for 
^lioje  are  ratiofu  donunu^  and  bj  feifia  therein,  and  not  ijjnfm  m 
the  land.    Br.  CeAavit,  pi.  31.  cites  21  H.  6. 12. 

19*  Ceflavit  does  not  lie  of  homage  and  fealty ^  iat  they  aie  not 
annual,  and  yet  the  count  is,  that  ht  holds  by  homage^  fealty^  \qi* 
Tent^  andfuit  of  court y  and  that  in  doing  tbefervices  afortfatd  per  bieih- 
niiem  jam  ceffavit%  for  there  is  no  other  form  ;  but  the  ceffcxjhall 
he  intended  of  the  rent  and  fuit  which  are  annual j  and  not  ot  ho- 
mage and  fealty.     Br.  CeCTavit,  pi.  23.  cites  6  H.  7*  7« 

20.  In  ceffavit,  if  the  tenant  fays  that  he  held  of  the  plaintiff  by  ^  ^*?^ 
Jeveral  tenuresy  and  not  iy  one  enthre  payment^  this  goes  to  tbe  writ,  the^teae^ 

.  and  not  to  the  a&ion  \  per  cur.    Br.  Ceflavit,  pL  42.  cites  i  o  H.  ments  to  be 

7. 24.  K**  ^y  ^»« 

'        ^  lotire  teoaa- 

cjy  if  the  tenant  fays,  that  be  holds  parcel  hy  certain  fenncet,  and  other  parcel  by^othcrs,  and  (hews  the 
4eeds  <kf  him  whofe  cftate  the  demandant  has  in  the  fejg&lory,  the  deaandanr  may  maintain  his  wrk, 
aotivitbftaadiDg  thole  deed^.  ThoL  Di^.  227.  lib.  i6.  cap*  7.  f.  s6.  cites  MUh.  J4  £*  3.  Ccfla- 
yit  &S. 

21.  like  flat,  W.  2.  13  E.  I.  cap.  2i.  extends  not  to  rent-ferviee 
created  upon  a  fee^farm^  hut  ceiTayit  upon  a  fee-farm  mufl  be  con^ 
cerved  upon  thejlatute  of  Gloucefery  for' which  purpofe  there  are  fe- 
T^ral  writs  in  the  Regifter.    2  ^ft«  401. 


(F)    Plea. 

I.  J  N  ceflavit  of  a  tofty  the  tenant  pleaded  to  the  writ,  thai  this 

-*-  land  which  it  called  toft  is  the  Jite  of  a  mill,  and  an  *  efiange  *  Ora  popl 
feciey  &c.  &  non  allocatur ;  but  he  was  received  after  to  fay^  ietdqr* 
that  he  had  nothing  unlefs  in  right  of  his  feme  not  named,  &c.     llieL 
Dig.  90.  lib.  ID.  cap.  J*  f.  24.  cites  Trin.  14  £.  3.  Brief  277.  * 

2.  In  ceflavit  the  tenant  faid,  that  be  had  nothing  but  fwr  term 
of  life,  the  remainder  to  another  in  tail,  the  remainder  to  the  UffoTy 
&c.  judgment  of  the  writ,  yet  the  writ  was  held  good  enough 
and  maintainable.  The!.  Dig.  173.  lib.  11.  cap.  53.  f.  ij|.  cites 
28  £•  3.  ^»  -  ^ 

3.  In  ceffavit  the  tenant,  where  it  is  oi  bis  f^wn  cefir^  {hall  +S.P.  Br. 
not  have  the  view,  by  which  he  faid,  that  as  to  all  but  one  toft  Ceffavit,  pU 
etat  held  ofhimy  and  to  the  toft  open  to  his  diflrefsy  prifi  ;  Tirwit  faid,  H.  6  "29? 
you  fliould  fay,  open  to  his  ftrfficient  dijlrefs ;  but  per  cur.  open  to  But  centra 
his  diftrefs,  is  taken  open  to  fufhcient  diitreis,  and  io  to  ifliie.  *^^*^}^^'f 

•n       r>i    m     •.  t  •  Tr  atictbor  t 

Br.  CeiTavit,  pi.  12.   cites  2  H.  4.5.  ^t^Jir. 

4.  In  ceflavit  the  demandant  counted  that  the  tenant  held  of  him 
a  boufe  and  20  ad'es  of  land  by  bomagey  fealty y  and  20  s,  renty  &c. 

The  tenant  faid  as  to  one  acrcy  parcel  of  the  land  in  demand,  he  r  970  1 
Tfeld  it  of  the  demandant  by  fealty  and  i  d.  for  all  fervices;  and  that 
he- held  2  other  acres y  parcel  of  the  premifes,  by  fealty  and  a  half* 
fenny  for  allferviees ;  and  that  he  held  3  acresy  parcel  of  the  pre- 
mifes, by  fealty  and  one  halfpenny  for  all  fervices 'y  abfque  hoc  that 
he  held,  &c.  by  one  intire  fervice  and  to  the  refi  he  did  not  hold 
ofhimy  and  admitted  for  a  good  plea*  Br.  Ceflavit,  pL  i8.  cites 
4  U.  6*  29.  , 

s.it 


In  this  writ  j.  It  was  faid  for  law^  that  in  cefiavit  ihc/ei/!n  it  not  irawrfM, 
betweTnthc  '^  '^  tenure  or  the  cepr\  ^d  yet  per  Danby,  it  will  be  hard  to 
tiemandant    have  cefTavit  without  feifin  within  time  of  memory.    Br*  Ceffavit, 

and  the  te-     pi.  41.  citCS  C  E.  4.  6^. 
sunt  i«  tm-     '^     ^  -^         ^ 

Tcifable,  becaofe  this  writ  is  grounded  upon  the  tenure  by  force  of  this  a6( ;  but  in  this  writ  the  {dfin  is 
pot  traverfible,  becaufe  it  is  not  grounded  upon  the  feifin,  neither  is  the  quantity  of  the  fervices  tn- 
verfable,  but  to  be  t^ken  by  proteftation  ;  for  whether  he  holds  by  more  or  lef$>  the  ceflavit  lies.  Bat 
in  an  adyowry  the  fei/in  is  traverfable,  for  that  icis  grounded  as  well  upon  the  (eifin  as  the  tenure.  Aifi» 
in  the  ccflaWt  the  hmd  is  to  be  recorcred,  and  not  the  fervices ;  and  it  is  in  its  nati&re  a  writ,  and  Ha 
jury  fhall  meafure  in  their  confcienees  the  quantity  of  the  fervice.    »  Inft.  196. 

6.  In  ceflavit  it  is  no  plea  that  the  land  isfufficUnt  to  his  diftrefs, 
but  ihall  fay  open  and  ft^ient  to  his  diftrefsj  for  if  it  be  mdofied, 
this  is  caufe  to  have  aflife.  Br.  Ceflavit,  pi.  24.  cites  10  £.  4. 
ij  2. 

Hors  de  (an        y .  And,  as  to  party  the  defendant  /aid  that  it  is  out  rf  the  fie 

S)a*2"  in  oftheplaintif,  &  rton  allocatur.     Ibid. 

ceHavit,  becanfe  the  tenure  is  traveriable.     2  Inft.  196. 

8*  And  it  was  brought  agamjl  baron  and  feme^  and  counted  ^fi 
acres  held  ty  Bd.  and  the  baron  and  feme  pleaded  to  iffue^  and  the 
baron  at  the  day  made  default^  and  petit  cape  awai^led,  and  at  die 
day  the  baron  made  default^  and  the  feme  was  received^  and  food 
that  Of  to  one  acre  Jbe  held  by  fealty  and  2  d.  which  was  open  and 
fu^cient  to  his  dijlre/sj  and  to  another  acre/he  pleaded  in  the  fame 
manner y  and  to  the  rejl  fhe  faid  thatfhe  helaofhim  as  above,  abfyue 
b^c  thjit  fbc  hcjd  the  ,7  acres  of  the  plaintiff  modo  &  formai 
proiit,  &c.'  and  fo  fee  that  Ihc  plcadfed  immediately  upon  ha 
jrefceipt.  Ibid. 
Br.  Brief,  9»  Ccttkyit  of  a  hou/e  and  21  acres  of  land,  and  alleged  certaiu 
P|*  59S-  'fervicesy  t€c^  The  tenant  faid  that  he  was  not  tenant  of  the  mcietj 
the  day  of  the  writ  purchafed,  nor  at  any  time  after  had  he  any 
thing  in  this  moiety,  but  J.  B.  was  entire  tenant ;  judgment  of 
0ie  writ;'  and  per  Littleton  and  Catefby,  this  is  a  good  plea 
without  anfwering  to  the  rejly  becaufe  the  fervices  are  intirc;  for  he 
alone  cannot  defend  the  tenancy  for  the  intire  fcrvjces,  nor  ten- 
der the  arrears  without  his  companion.  Br.  Ceflavit,  pi.  16* 
cites  21  E.  4.  25. 

io.  In  ceflavit  the  wyit  was,  that  in  his  homage  norfealtyy  rent 
and  furt  of  court y  and  in  doing  the  fervices  he  ceafed,  &c.  and 
yet  it  does  not  lie  of  homage  nor  fcahy,  and  yet  good,  becaufe 
there  is  no  other  form  of  writ.     Br,  General  Brief,  pi.  13.  cites 

7  H.  7-  2.  ^  ; 

II.  If  the  demandant  in  the  ceflavit  be  outlawed  in  a  perfonal 
mBiony  this  outlawry  may  be  pleaded  in  bar  of  the  a£tion,  becaufe 
the  arrearages  are  due  to  the  King.    2  Inft.  298. 


citet  S.  C. 
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(G)     Judgment.     And  of  the  Tender  of  Arrears, 
and  finding  Surety  for  the  Arrears, 

I.  1  N  a  ceflavit  afier  the  inquefl  joined^  the  ietutni  made  default y 
^  and  at  the  return  of  the  petit  cape  the  tenant  appeared^  and 
cffiered  to  pay  the  arrearages  *tu!lh  damages y  and  to  find  fuch  furety  as 
the  court  would  awardy  which  was  received^  becaufe  he  came  be- 
fore judgment,  and  found  furety,  viz.  3  pledges,  which  bound 
their  lands  to  the  diftrefs  of  the. lord  in  the  fame  form  as  the  te- 
nant's land  is  bound.     2  Inft.  297.  cites  Trin.  9  E/12.  65. 

2.  Dean  and  chapter  brought  ceiTavit.  The  tenant  faid  that 
he  did  not  hold  of  them,  and  it  was  found  againft  him  hj  ver- 
diCt  at  nili  prius,  and  at  the  day  in  tank  the  tenant  came  and  ten^ 
dered  the'arrearsy  and  found  furety^  &c.  that  he  ,ihould  ceafe  no 
more ;  and  the  court  would  not  award,  that  if  he  at  another  time 
ceafed,  the  land  fhould  be  liable  to  the  reft  by  reafon  of  the 
mortmain ;  but  he  had  other  land  in  the  fame  vill,  by^which 
Shard,  awarded  that  he  hold  his  land  in  peace,  and  that  if  the 
rent  be  any  more  arrear^  that  the  dean  and  chapter  fhall  diftrain  in 
ail  Us  other  lands  in  the  fame  vill ;  and  that  when  he  fhall  agaiff 
ceafe  by  2  yearjy  he  fhall  be  bound  to  pay  to  the  dean  and  chapter  40  /. 
emd  that  he  have  execution  by  fieri  facias  or  elegit^  and  the  pain  was 
entered  in  the  roll ;  and  it  was  faid  there,  that  the  ftatute  dpes 
not  mention  that  a  man  fhall  tender  the  damages  with  the  ar- 
rears ;  but  by  the  reporter  it  has  been  ufed  that  he  tender  da- 
mages and  arrears.  But  M.  17  E.  3.  57.  they  would  not  fuf- 
fer  other  land  to  be  made  liable  to  the  diftrefs  of  a  prior  in  cefla- 
vit, by  reafon  of  the  mortmain  j  and  after  the  court  awarded 
damages  of  one  mark.  And  fo  fee  that  the  tender  of  arrears 
before  judgment  above  fufEces,  though  it  be  after  verdict.  Quod 
nota*     Br.  Cefllavit,  pi.  16.  cites  21  E.  3.  23. 

3.  In  ceflavit  the  tenant  pleaded  that  he  did  not  bold  of  him^  and 
when  the  inqueft  came,  and  before  verdiH,  the  tenant  confeffed  to 
hold  of  himy  and  tendered  the  arrears  of  4  years  \  and  the  deman^ 
dantfaid  tliat  he  was  arrear  by  x"^  years y  and  the  court  took  in- 
queft to  inquire  how  long  time  he  was  arrear,  and  ^he  inquefi 

faid  that  by  9  years ;  and  then  the  tenant  tendered  the  arrears 
for  9  years ;  and  well  before  judgment,  though  it  was  after 
verdin :  and  he  offered  furety  that  if  he  was  arrear  after- 
wards by  two  years,  that  the  land  (hould  anfwer  the  reft ;  and 
the  court  awarded  that  if  he  be  arrear  afterwards  by  one  year^  that 
hejhall  have  fcire  facias  to  recover  the  land  and  pledges  y  or  furety  to 
pay  10/.  For  it  may  be  that  the  land  is  not  worth  the  rent  if 
the  houfe  decays.    Quod  nota.     Br.  Ceflavit,  pi.  5.  cites  41  E. 

3.  2p.  . 

4.  Surety  in  ceflavit  fliall  be  found  in  proper  perfon^  and  not  by 
attorney,     fir.  Ceflavit,  pi.  11.  cites  50  E.  3.  22. 

5.  In  ceflavit  de  potura  pauperum^  he  who  is  xtztvrtdfhail  tender 
the  arrears  according  to  the  value  by  the  year  \   per  Hank,  which 

Thira 
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Thirn  denied ;   for  it  is  mtpaydbU  tp  the  iemaniant;   and  tliere* 

fore  qtixre^  in  this  cafe,  if  the  demandant /to//  ncoverjeifa  tf 

the  landy  or  if  the  tenant  upon  this  matter  wall  be  excufed,  and 

fhall  find  fiirety  that  he  wiU  not  ceafe  again,  &c«    Br.  Cedkvit, 

pL  14.  cites  12  H.  4.  24* 

Whtrt  die        6*  tn  ceflavit  of  majfes^  fuit  of  courts  and  the  like,  nvhere  a  mm 

^^htlkaH  ^^^^^^  tender  the  arrears y  yet  this  fliall  be  in  the  diicretion  of  the 

tender  the    juftices  to  put  it  into  a  fum  certain  to  the  plaintiff^  in  recom« 

^rearsit      pence  cf  the  fuit  or  mafles.    Br.  Ceflavit,  pL  38*  cites  »4  H.  4* 

tSoSS  o?"  3»  4.  Per  Skrene  and  Thirn. 

fiich  things  as  may  be  yielded,  as  rent^  &c.  bat  of  fuit,  divine  fivricc^  vak  i«ch  lilti;^  wbidi  €MWC 
fee  ylcLdcdy  damages  ihall  be  paid  for  the  iame.    %  laft.  297. 

£372  J  7.  In  ceffavit  the  tenant  pleaded  jointenancj  mtb  another  rf  tie 
gj/i  of  J.  K.  and  they  were  at  iflue,  and  when  Atjurv  appeared 
the  tenant  faid  ihzt  he  would  egnfi/s  the  tenure,  and  tender  the  ar* 
rears  \  but  they  were  in  doubt  ii  the  finding  of  fureties  ftoold 
be  by  difcretion  of  the  juftices>  or  that  the  demandant  may  re- 
linquifli  the  fureties  or  not  \  and  the  opinion  of  the  court  wa$» 
that  the  demandant  cannot  relinquifh  them,  becaufe  the  fatute 
is  that  he  ff>allfi$ui fureties f  fuch  as  the  court  fiall  thini  fufjiaent  ij 
theflatute  of  dloucefery  cap.  4.  But  the  furety  (hall  110/  be  £taf 
l£e  land  fhall  incur  the  refdue,  Hvhen  a  religious  perfon  is  demandant, 
for  doubt  ^  mortmain  ;  but  the  collateral  furety,  or  other  penalty^ 
ihall  be  taken*    Br.  Ceffavit, .  pi.  25.  cites  19  £.  4.  5. 

8.  jind  alfo,  if  the  land  out  of  which  the  rent  and  fervices  are 

ifiuing,  confifls  of  buildings,  or  oi  other  profit  cafual,  there  he  fhaO 

find  furety.    Br.  Cef&vit,  pi.  25.  cites  19  £.  4.  5. 

•  See  the  9.  And  if  feme  be  received  by  default  of  her  baron,  and  flie  wiB 

ZTI^^Tc.  *^^^  '*^  arrears,  and fnd furety,  *\{ht  fiiaU  not  find  fuch  furety] 

r*  ^  ^    •  ^^^  ^g  Ij^jjJ  ^^jj  \^^yjj[  ^g  refidue,  becaufe  [then]  ihe  may  at 

another  time  lofe  her  land  if  the  rent  be  arrear  after  the  death  of 
Iter  baron.    Ibid. 
^  lo.  And  quaere,   if  an  infant  (hall  find  furety  that  the  hnd 

(hall  incur  the  refidue  or  other  collateral  furety  for  a  penaltyi 
Ibid. 

1 1.  If  tenant  of  the  whole  pleads  that  he  was  not  tenant  the 
day  of  the  ^^rit  purchafed,  nor  any  time  after,  and  this  matter  is 
found  agalnft  him,  \it  fhall  Ufe  the  nuhole  land ;  for  it  is  peito^ 
tory.  Br.  Ceffavit,  pi.  26.  cites  21  £.  4.  25.  per  Brian. 
ainft.  197.  12.  In  ceffavit  the  tenant  (hall  tender  the  arrears  in  proper  per* 
diM^C.  -Z^"*  *"^  ^^^  '^y  ^tto™cy,  though  he  be  a  lord  of  parliament.  Br. 
Ceffavit,  pi.  39.  cites  15  H.  7.  9,  10. 

13.  He  ought  to  tefider  all  the  arrearages,  for  fo  are  the  inde« 
finite  words  to  be  taken,  as  well  before  as  after  the  2  years,  aid 
damages  to  be  allowed  of  by  the  court ;  but  if  the  demandant  do  not 
allege  how  much  is  I>ehind  over  and  above  the  2  years,  &c.  ami 
diat  be  found  by  the  Jury  that  finds  the  iflue,  the  tenant  need  not 
tender  more  than  (01  the  two  years,  becaufe  it  appears  not  of 
record,  or  by  neceffary  confequence,  as  fuch  arrearages  as  incur 

dir 


At  hanebg  the  writ ;  and  for  anj  arrearages  incurred  before  this 
tender  me  lord  fliall  not  avow«  becaufe  the  tenant  ought  to  have 
paid  alL     2  Inft.  297. 

14*  UJl»  and  B.  be  filfei  to  them  and  the  heirs  of  A.»  and  B. 
^nJies  default^  A  may  tender  for  the  whole  in  refpe£l  of  his  re- 
mainder.    2  Inft.  2o8. 

15.  The  court  may  afleis  the  damages  by  their  difcretiau 
2  Inft.  ^9^• 

For  matt  of  CeiTavit  in  general,  fee  jlbatetttenf,  JRAStoT^^ 
(Sbit^ntt^  Viznt^  aad  other  proper  titles. 


(A)    CefilOm  I  ml 


'  t.  T\EAN  tales  a  prebend  m  the  fame  church,  qusere'if  this 
•*^ -makes  a  ceflion?     D.  273.  pi.  35.  Pafch.  10  Eliz. 
2*  Bt/boprich  of  Man  makes  ceflion  of  a  parfonage  in  England.  Paloi*  344s 
Lat  235.  Arg.  cites  it  as  fo  refolved,  15  Jac.  .   ^  3S*- 

3-  The  trial  of  ^^9hcthcT  ceflion  or  not  doth  properly  belong  to 
the  common  law.  Winch.  63.  Pafch*  21  Jac.  C.  B-  in  Thorn- 
Ion's  cafe. 

4-  No  ceflion  by  a  parfon's  being  made  titulary  bifbop^  as  of  So'of  hi$be- 
Jerufalem,    Chalccdon,  or  Utopia  \   by  Banks.  Arg.  Lat.  235.  |j§,"*^  * 
Trin.  2  Car.  luiyi  Ai». 

Palm.  349* 
and  iUl.  459.  fays,  tbit  m  to  what  wat  fald  by  Bankt  in  hit  argument,  notlung  wit  faid  ta  lc» 

5*  The  ele&ion  of  an  incumbent  to  be  a  biifaop  does  not  make 
a  ceffion,  but  the  vacancy  accrues  by  the  confecration^  and  not  till 
then;  refolved.  Carth.  314,  3L5-  Trin.  6  W.  &  M.  in  B.  R. 
The  King  and  Queen  v.  Biihop  of  London  and  Dr.  Lancafter. 

For  more  of  CeiBon  in  general,  fee  f^tetogwtf&e,   ^Xt^ntgt 

tf  Otty  and  other  proper  titles. 


C    373    ] 


(A)   c|)ancellor  of  a  €^mtl^. 


m 

I.  i^Hancellor  if  vicar^general  to  the  bifhopy  and  if  the  Injhop 
^  will  not  chufe  a  chancellor  the  metropolitan  ought ;  for  the 
fclfliop  cannot  be  judge  in  his  own  confiftory^  and  therefore  if  the 
bifhop  provides  an  inftjfficient  chancellori  it  properly  belongs  to 
their  law  to  examine  it ;  per  Richardfon  Ch.  J.  Litt.  Rep.  22. 
Hill.  2  Car.  C.  B.  Doftor  Sutton's  cafe. 

2.  A  prohibition  was  granted  to  the  fpiritual  court,  becatife 
the  bi/hop  articled  againjl  his  chancellor  for  infufficiencyy  and  other  mif- 
demeanors,  and  prayed  that  he  might  be  deprived,  which  dicy 
have  no  power  to  do ;  and  they  denied  Sutton's  cafe,  i  Cro.  64. 
to  be  Jaw.  12  Mod.  47.  Mich.  5  W.  &  M.  Jones  v.  the  Bifhop 
of  Landaffe. 

3.  Chancellor  of  a  church  has  a  freehold  in  his  office  ly  grants 
and  not  by  inftitution  and  induftion,  as  every  bifhop  and  parfon 

C  3743  has,'  and  therefore  for  fuch  office,  the  proper  remedy  is  dn'affji 
Cum.  §05.  Mich.  6  W.  &  M.  B,  R,  Jones  v.  the  Biihop  ol  St 
Afaph.   . 

For  more  of  Chancellor  of  a  Church  in  general,  fee  other  proper 

titles. 


Fol.  394. 


C!)anceUor. 


(A)     Chancellor.     [His  Antiquity,  &c.] 

4  Inft.  78.  [l.  'T*  HERE  were  chancellors  in  England  before  the  coming  d 
^.''  "^^^  '^  Normans  into  this  realm,  Jan.  Anglorum  127.  for  its 

AsiSjo""  ^5^^^  ^^^  Rcimbold  was  chancellor  to  king  Edward  the  con- 
antiquity  in  feflbr;  and  there  arc  divers  otlier  chancellors  cited  [to  have  been] 
this  «alm,    i^foye  jiji3  William.  > 

It  It  of  no  ■* 

Ids,  as  our  learned  Sdden  concdvesy  tban  king  Ethelberf  s  time,  who  was  the  Htft  cbriftian  king  of  tfee 
Saxons  i  for  in  a  charter  of  kit  to  the  church  ot  Canterbury,  bearing  date  in  the  year  of  Chrift  605* 
•mongft  other  witnefles  thereto,  there  is  aogemundus  referendarius  mentioned ;  where  refcrendsiif 
(faith  he}  may  well  ftand  for  canceUarius  ;  and  that  the  office  of  both  (as  die  .words  applied  t6  the  coott 
are  ufed  in  the  Code,  Not  els,  and  ftory  of  the  dadiaing  empire)  fignifying  an  officer  who  received  ped- 
tions  and  fupplicationt  to  tke  kiag,  and  made  out  hit  wriu  and  mandates  at  a  cuftot  Icgis  ;  and  thoogh 
(faith  he)  that  were diTersreferendarii,  as  fometimes  1 3,  then  S,  then  more  i^ain,  and  fi» divert  ckM- 
cellors  in  the  empire  j  yet  one  efpeclally  here  exerciiing  an  office  of  the  nature  of  thoie  maoy^  might 
well  be  Ailed  by  ttthiCT of  theft  names.     Dug.  Orig.  Jurid*  32.  cap.  16.  Ux* 

13  £2.  Midi- 


Cpncellor.  374 

• 

fa.  !MicK.  14  Jac.  B.  R.  Upon  evidence  at  the  baf,  a  chatter 
^  William  the  conqueror  was  (hewn  under  the  feal  of  the  faid  king, 
Mrhich  was  fubfcribed  by  feveral  lords  as  witnefles,  in  which  I  faw 
that  it  was  fubfcribed  per  Mauricittm  regis  cancellariumf  after  the 
biihops,  and  before  the  abbots.] 

3.  The  chancellor  (hall  have  xh&  prefentatum  to  all  benefices  of  S.P.  But  If 
the  king  under  ao  marks,     Br.  Prefentation,  pL  17.  cites  38  E.  ceIio^r''s*'Vi^- 

3*  3>  4*  fcntation  re- 

cites it  to  be 
uodftr  20  L  per  ann.  where  at  is  above  20 1^  per  asn.  the  prefentatlon  is  ToId,  for  fuch  belongs  not 
to  the  chzRctWotf  and  before  mduftion^  the  ^eXn^  may  revoke  fuch  prcfeniatloa.  Jenk.  2^2.  pi.  33* 
eStea  Hob.  2I4.  LJ.  Chancellor's  cafe. 

« 

•  4*  That  the  kings  before  the  conquefts  had  not  anyfeals,  (the  cuf- 
tody  of  which  in  fucceeding  times  was  one  of  the  principal  duties 
belonging  to  this  office  of  chancellor)  Ingulphas  (who  lived  in  the 
Konoan  conqueror's  days)  feemeth  fomcwhat  pofitirely  to  affirm. 
Nam  chirographoram  confe£Honem  Anglicanam  (faith  he)  quae 
antea,  ufque  ad  Edwardi  regis  tempora,  fidelium  prsefcntium  fub- 
fcriptionibus  cum  crucibus  aureis  aliifque  facris  iignaculis  firma 
fuernnt ;  Normanni  condcmnantes,  chirographa  cartas  vocabant^ 
&  chartarum  fitmitatcm,  cum  cerea  imprellione,  per  unius  cu-  ^ 
jufquc  fpeciale  figillum,  fub  inftillationc  trium  yel  quatuor  teftiura 
aftantium,  conficere  conilituebant^  &c.  Dugd.  Orig.  Jurid.  33. 
cap.^  1 6. 

5 !  Of  what  power  and  authority  the  chancellor  was  in  thefe  elder  [375] 
titnes,  or  what  his  office,  is  not  eafily  made  out,  the  reading,  al- 
lowingj  and  perhaps  diffatittg  royal  grants^  charters^  lOtitSy  &c. 
keeping  and  affixing  the  kin^s  feal  to  them^  as  the  learned  *  Sir  Henry  *  ^rejni. 
Spelman  thought,  and  miy  alfo  be  gathered  from  Mr.  Dugdale's  fj^^'i^^'/ 
Difcourfe  of  the  Chancery,  was  the  greateft  part  of  their  truft 
and  employment,  and  that  he  had  no  caufes  pleaded  before  him  un^m 
till  the  time  of  Ed,  3.  and  thofe  not  many  till  the  reign  of  Hen.  4» 
nor  are  there  any  decrees  to  be  foutid  in  chancery  before  the. 20th 
of  Hen.  6.  Be  his  power  and  office  what  it  would  then,  it  luas 
lefs  than  that  ofthejujliciaryy  who  was  next  to  the  king  in  place  of 
judicature ;  by  his  office  he  prefided  in  the  exchequer,  the  chan* 
ceHor  fctting  on  his  left  hanJ,  as  Gervafe  of  Tilbury  tells  us,  and  by 
his  office  was  the  firft  man  in  the  kingdom  after  the  king  \  and 
that  under  his  own  tefte,  he  could  caufe  the  king's  writ  to  be 
made  out,  to  deliver  what  fum  he  would  out  of  the  exchequer. 
The  chancellor  was  the  firft  in  order  on  the  left  hand  of  the  juf- 
ticiary;  and  he  was  a  great  perfon  in  court,  fo  he  was  in  the 
exchequer,  for  no  great  thing  pafled  but  with  his  confent  and 
advice,  that  is,  nothing  gould  be  fealed  without  his  allowance  or 
privity,  as  it  there  appears.  Brady^s  Preface  to  the  Norman 
Hiftory,  15a  (F)  153  (A). 

6.  Conftimting  a  chancellor,  does  not  conjliiute  a  court  of  equity^ 
as  in  the  cafe  of  chancellor  of  the  garter,  &c.     There  was  a   . 
chancellor  of  the  court  of  augmentations,  and  yet  neither  of  them 
ever  held  a  court  of  equity ;   per  Hale  Ch.  J.  a  Lev.  %/^  Mich. 
23  Car.  a^B.  R. 

Voi.IV.  Gg     '  7.  The 
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7,  T6c  chancellor  (during  the  time  of  the  gnndjufiiaarj  before 
the  breaking  the  courts  into  diftin£l  jurifdi£iions,  bad  the  cttfltdf 
aftheftalj  and  therefore  ijfued  all  originals  returnable  before  tbejt^ 
ticiar.  But  when  the  jurifdiftions  were  diftinguiihed,  the  origi- 
.  nals  relating  to  civil  pleas  were  returnable  before  the  jufiices  q 
C  B.  But  the  originals  in  trefpafs  might  be  returnable  in  cither 
court,  becaufe  the  plea  was  criminal  as  well  as  civil,  but  B.  £• 
themfelves  made  out  the  procefs  in  criminal  matters;  for  in  this 
they  fliared  with  the  power  of  the  chancery,  though  the  chancery 
continued  to  be  the  foot  and  bafis  of  a  civil  jurifdidion ;  but  Ac 
*  /  criminal  jurifdi£lion  was  returned  coram  rege,  and  not  coram 
jufticiariis  de  banco.     Gilb.  Hift,  View  of  Exch.  7,  8. 


(B)     Chancellor.     Keeper.    Writs  OriginaL    [Not 

to  be  delayed  or  fold.]    , 


[ 


I.  Ti>f  IRROR  of  Juftices,  fol.  3.  b.  it  was  ordained  that  d)C 

^^  court  of  the  king  was  open  to  all  plaintiflfe  ;  per  quod, 

they  (hould  have,  without  delay,  writs  remedial  as  nvell  upon  the 

iingy  upon  the  queen,  as  upon  other  of  the  people,  of  every  injury,  but 

in  or  vengeance  of  life  and  member,  or  plainf  held  without  writ  J] 

•4lnft.  78.        [2.  Mirror  of  Juftices,  *  fol.  3.  it  was  ordained  hy  ancient  Hngs, 

**•    •         that  every  onefhould  have  out  of  the  kin^s  chancery,  a  writ  reme£al 

rhis  complaint  without  difficulty ;  &  ibidem,  fol.  27.  f.  13.  in 
title  of  the  perfonal  offences  at  the  fuit  of  the  king,  there  it  is 
'  thus,  (&c.)  I  fay  for  our  lord  the  king,  that  Sim,  there  is  perjured, 

and  has  falftfied  his  faith  againfl  the  ting  ;  for  that  whereas  the  fcdi 
Sim,t  was  the  king^s  chancellor,  and  wasfworn  thai  he  would  net  fell, 
.  deny,  nor  delay  right,  nor  a  writ  remedial  to  any  plaintiff;  the  fame 
[  37^  ]  SiVw.  fuch  a  day,  ^c,  fold  tofuch  a  one  a  writ  of  attaint,  or  other  r/- 
medial,  and  would  not  grant  it  to  him  for  lefs  than  for  half  a  marl; 
&  ibidem,  fol.  64.  cap.  5.  among  the  abufes  of  the  law  it  is  fud 
that  one  is,  that  writs  remedial  are  vendible,  and  that  the  king 
fends  to  the  fheriiFs  to  take  furety  for  fo  much  to  our  ufe  for  the 
writ ;  for  by  the  purcafe  of  thofe  writs  it  may  be  one  dcftroy 
his  enemy  tortioufly;  &  ibidem,  fol..  70.  cap.  5.  among  the  de- 
faults of  the  great  charter  upon  the  25  cap.  NuUus  liber  homo, 
&c.  this  point  is  faid,  that  the  king  grants  to  his  people,  that  he 
will  not  fell  right,  nor  deny  nor  delay  it,  and  it  is  difufed  by  the 
chancellor,  who  fells  the  writs  remedial,  and  calls  them  writs  of 
'grace ;  Ibid.  fol.  50.  Ordenance  de  judgment,  by  this  feal  only 
is  a  jurifdidion  aflignable  to  all  plaintiffs  without  difficulty  -,  and 
to  do 'this  the  chancellor  is  chargeable  by  oath  in  obedience  of  the 
king's  charge,  that  he  fliall  nqt  fell,  deny,  or  delay  any  rights 
nor  a  writ  remedial  to  any.] 

[3.  Bra£bon,  lib.  5.  De  Exceptionibus,  cap.  17.  Sunt  qu^edam 
^*mm^^  — t  hrevia  formatafuper  certis  cafibus  de  curfu  iff  de  comrnum  concilia  /»- 
+  Fol.  385.  tius  regni  (f)  conceffa  fe*  approbata,  qua  quidem  nullatenus  mutari  po^ 

fermt 
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ierittt  iibfq:  amfenfu  tsf  voluntate  eorutn^  £5*  ibidem  pertinet  ad  regent ^ 
bd  qUamlibet  injuriam  tompefcendam  remedium  competens  adhibere. 
Brevia  tamen  comtnunia  inter  omnes  pr9  jure  generaliter  debent  ohfer-^ 
varicumjint  originaliay  ksf  a^ionibus  originem  pro/lent,  J 

[4.  Rotido  Parliamenti  46.  c.  3.  numero  38.  The  commoru 
pray,  that  as  in  the  great  charter  it  is  containeid,  quod  nulli  ne- 
gabimus,  nulli  vendemus,  aut  difFeremus  juflitiam  vel  reftum,  to 
die  intent  that  of  fome  fines  which  are  taken  in-  chancery  in 
many  writs  contrary  to  tl^e  faid  ilatute>  to  the  great  impoverifh- 
mem  of  the  people,  of  which  they  pray  a  remedy,  the  faid  ftatutc 
be  declared.] 

^  N  S  W  E  R. 

[i.  [5.]  The  iifig  will  ufe  as  he  and  his  anceftors  have  done 
before  thefe  days,  and  will  charge  his,  chanceiior,  that  the  fines  be 
reafsnabUy  according  to  the  eflate  cf  the  perfonJ^ 


(C)     *  Chancellor.     Keeper.   .  •  or  the 

'  keeping  tod 

re -delivery 

[x.  10 E.  I.  T^OT.ULO  Claufo  Membrana  6.    Hie  31  Martii  ^/^.f!f^ 
^^  venit  Bathonienfis  £5*  Wellenfis  epifcopus  cance/Iarius  cciTing  the' 
regir  de  epifcopatu  fuo  ad  curiam^  quo  die  fi^llum  fuit  ei  liberatum  ,    fame,  or 
And  there  Membrana  7.  memorandum  131  Feb.  apud  Garcot  recejftt  "^•^^eroo 
Bathonienfis  £5*  Wellenfis  epifiopus  cancellarius  regis  a  curia  vcrfiis  cafiow. 
e^fcopatum  fitum,  quo  die  figillumfuit  liberatum  in  garderoha  regis  i  ^ 
per  manum  Johannis  de  L,  &c.  12  E.  i.  Membrana  4.  Cancellarius 
recejjit  de  D.  to  &  ^  liberavit  ftgillum  J.  de  R.  iff  W.  de  S.  cufio- 
3iend.S\m\\ty  18  E.  i.  Membrana  14.  18  E.  i*     Rotulo  Finium 
Membrana  17.] 

[2.  14  Ed.  I.  Membrana  4.  Cancellarius  tt  jns/9etravit  ad 
partes  Francis  cum  rege^cumqi  figillo  ipfius  regis.  16  Ed.  i.  M.  4. 
his  return  tvith  the  king,  cum  magna ^gillo.  17  £.  I.  Rot.  Finium, 
M.  4.] 

[3.  20  E.  I.  Rotulo  Claufo  M.  21.  Memorandum  quod  die 
Sabbati  ante  feftum  Simonis  &  Judse,  anno  20.  apud  Berewick 
ohiit  venerabilis  pater  Bumell  cancellarius  regis,  £5*  magnum  ftgillunp 
regis  quod  fuit  in  cufiodia  fiia  liberatum  fuit  in  garderoba  regis  cu/io^  C  377  ] 
SeniT  eadem  garderoba  fiib  figillo  Willielmi  de  Hamelto  qui  inde  brevia 
conftgnavit  ufque  diem  Mercurii  proximo  fequentem  quo  die  iter  arripuit 
^)erfus  Wells  cum  corpore  prad*  Roberti,  20  E.  i.  Rotulo  Finium 
M.  2.  &  Rotulo  Scotiae  M.  7.  the  fame  memorandum  21  £.  i. 
Rotulo  Finium  M.  26.  Magnum  ftgillum  domini  regis  commijfum 
^ohanm  de  Langton  cufiodiendum  in  prafentia,  &c.  qui  die  crafiino 
tnde  brevia  confignavitJ^ 

[4.  25  £.  I.  Rotulo  Claufo  M.  7.  The  chancellor  delivered  the 
great  feal  to  the  king,  and  received  another  feal  of  the  kin^sfon,  which 
Jbould  beefed  in  the  abfence  of  the  king,"]       — - 

[5.  6  Ed.  I.  Rot.  Finium  Mcmb.  24.  Meixiorandum  quod  die 
Veneris  proxima  poft  feftum  Sancise  Scolafticx  Virginis  apud 

G  g  31  Dover    • 
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Dover  venerabilis  pater  R«  Bathonienfis  8c  Wellenfis  epircofml 
eancellarius  regis  transfretavit  ad  partes  tranfmarinas  ilf  JigiUumJtai 
tunc  liber  at  um  in  gardcroba  regis  Ji^b  Jigillo  domini  Joiannis  de  Aerbf 

J— II  _  ^     -t  cui  cance/larit's  injunxit  in  recfjfufuo  quad  negotia  eancellarU  expe£rd% 

»  Foi.  386.  6  Ed;  I.  Rot.  Cartarum  (*)  Mcmbrana  2.  parte  15,  16.  7  Ed.  i. 

Wi-w-   *  Rotiilo  Paten tium  M.  15.  Redelivery  of  tlic  feal  upan  the  return tf 
the  chancellor.^ 

[6.  25  £d.  I.  Rot^  Finium  M.  6.  Dominus  Johannes  deLan^ 
ton  regis  cancellarius  in  fiavi  regis  in  qua  rex  tunc  fuit  paratus  ai 
ttansfretandum  in  Flandriam  iiberavH  eidetti  regi  magnum  Jigdlttm 
fuum  quod  idem  rekjiatim  recepit  (5*  UludtradiMt  dominp  de  Bemfidk 
ad  cujlodiendum  $  and  after  in  tlie  abfcQce  of  E.  i.  his  fon,  kcvm 
tenem  regis  Hberavit  prafcLto  domino  Johanni  de  Langton  praed* 
regis  caneellario  JigiUum,  regis,  quo  dum  idem  erat  in  Fafcoma  uti  in 
Anglia  confuevity  qui  quidem  Johannes  Jigillum  a  manibus  domird  Ed- 
vardi  Jlatim  recepit  &  in  crq/Hno  inde  brevid  con/ign4Svity  27  E. !. 
M.  15.  upon  the  return  of  the  king  the  faid  chancellor^  under  his  fiJ^ 
delivered  to  the  king  the  feal  'which  he  ufid  in  his  abfence,  asid  he  ddh 
vered  it  to  his  treafurer  to  be  kept  in  the  treafury ;  and  at  the  jam 
time  the  king  delivered  the  great  feal,  which  he  carried  vntb  biminb 
Flanders f  to  the /aid  J.  de  Langton  fub  Jtgillo  fuoJ] 

ifeitmade        [?•  2  £•  2.  Rot.  Finium  M.  8,  9.  De  liberatione  magm  fyilhf 

L4.Chan.     &c.] 

Sldbn°d  'or  t^*  ^  ^*  ^*  ^^^'  Patentium  M.  8  Memorandum  qvod  die 
lid  Keeper  Veneris  in  fefto  San£li  Matth.  Apoftoli  magnum  ^gi/lum  re^  B^ 
of  the  great  beratumfuit  Roberto  Bumell  archidiacono  Eborum  apstd  Windfor^  if 
teadU^onem  J^^'^  ^'^^  confignavis  brevia  cancellaria  tarn  de  curju  quam  de  pret* 
magnirigiUi  cepto.^ 
£bi  per 

dominum  regem,  and  by  taking  his  oath.  Forma  cancellarium  conftltuendj  regnante  Hcnnco  iaasoih 
fttit  appendendo  magnum  Anglic  figillum  ad  coUum  cancellarii  deftl.  Some  have  gotten  it  by  team 
patents  at  will,  and  one  for  term  of  his  Ufe ;  but  it  was  hoMeo  void^  becaufe  an  ancient  office  aolt  bi 
grancedj  as  it  has  been  accuftooKd.    4  Init.  87. 


[9.  5.E.  I.  Rotulo  Patentium  M.  17.  de  ftgillo  Hibemko 
tato.] 

[10.  I  E.  3.  Claufo  2.  Pars  M.  11.  dorfo,  a  netv  great  JkJ 
made  ivith  fame  alteration,  and  the  old  feal  broke,  and  a  comwuadit 
the  Jberiff'  of  every  county  to  publifh  it  in  pleno  comitatu^  and  ta  Jteft 
there  the  neivfeaL'\  ^ 

[II.  Statutum  de  forma  mittendi  extraflas  ad  fcaccarium  in 
magna  charta,  2  parte,  fol.  47.  b.  The  king  to  our  dear  Wilfiam 
de  Aircmyn,  keeper  of  our  rolls  of  the  chancery,  and  to  Ins  cont^ 
nions,  keepers  of  our  great  feal,  /atutem."} 

[12.  Rotulo  Parliamcnti,  14  E.  4.  numero  26.  the  cboncSaf 
C  378  ]     ^  called  the  chief  jufiice  in  the  realm,"} 
Before  this         13-  S  -^^'^-  ^^/-  '  8«  tnakes  the  authority  of  lord  chancellor  W 

•A  the  Ld,    /^^  keet>er  to  be  all  one. 

Chancellor 

had  ootalwayt  the  cuftody  of  the  feil.     D.  2i  i.  b.  Marg.    pi.  33. 

For  more  of  Chancellor  in  general,  fee  CfiaitCCi:?  (D)  ^ 

other  proper  titles. 


w 


[  378  ] 


Ci)ancerp^  /^ 


(A)     Chancer)'',  &c. 

fl.  31  H.  6.    A    Gxzzt  firfttture  for  not  appearing  after  pr(k:!ama'» 
cap.  2.   /j^  /w»  made ;  but  this  continued  but  7  years. "] 
f  f.   17  iS.  2.  rj^.  6.  Item,  forafmuch  as  people  he  compelled  to  Notaper 
iw«^  before  the  hinges  council^  or  in  the  chancery ^  by  turits  grounded  *'*"*"»» 
ypon  untrue  fuggeflions  ;  that  the  chancellor  for  the  time  beings  main-^  in  chancery 
tenant  after  that  fueh  fuggeflions  be  duly  foutia  and  proved  utUrue^fball  is  adjudged 
have  power  to  ordain  vnd  award  ds^nages  after  his  difcrction,  to  JJ*'^'^^'*"^ 
him  which  is«fo  travailed 'unduely  as  afore  is  faid.]      .  murrey  the 

defendant 
ihaU  not  have  damages ;  for  the  ftatute  only  fays  where  the  fuggeftion  is  fdund  trae  or  not  true; 
whereas  in  this  cafe,  as  here,  the  truth   •  njt  cried.     Br«  Cofts,  pi.  19.  cites  7  £*  4*  14 — i...~Fitxfa. 
Damage,  pL  44.  cites  S.  C.  4  Inft.  83.  fays  that  this  t£t  extends  to  the  chancellcy  proceeding 

in  a  courfe  of  equity,  and  not  to  a  demurrer  in  law  upon  a  hill,  but  upoo  bearing  the  caufe,  and  that  by 
leafon  of  thefe  words  in  the  a£i  (duly  found  and  proved). 

[3..  ^  H.  4.  nuraCro  69.  the  commons  pray^  that  all  writs  or  Prynnc's 
letters  of  the  privy  feal  of  our  lord  the  king,  direBed  to  divers  of  the  ^n's' r^.®'' 
king's  Ti^c  people  to  appear  before  our  lord  the  king  in  his  council^  or  cords,  410, 
in  his  chancery f  -cr  in  his  exchequer j  upon  a  certain  pain  comprized  ^"^  ^. 
dierein,  for  the  time  to  come  fhall  be  altogether  oufledy  and  that  tf^2!^' 
every  of  the  king's  liege  people  fliall  be  treated  according  to  the  4.  inft.  Sji 
rightful  laws  of  the  land  anciently  ufed.]  ^'  8- 


fame* 


ANSWER, 


fi.  [4.3  Such  writ  fhall  not  be  made  unlefsm  cafes  where  it  This  fliould 
tctms^necej/ary,  and  this  by  the  difcretion  of  the  chancellor^  or  lung's  ^f°^t^(kme 
mncil^  for  the  tin^e  being.  J  ,  letter,  and 

^  fo  the  pleas 

proceed  which  hafc  been  divided  by  the  error  of  the  printers* 

'  (A)     [A.  2. J  •C379J 

[2.  [i.]  4  H.  4.  numero  78,  The  conimons  pray,  reciting  the  ^7""!.'* 
JIatute  of  1^  -^*  3*  ^^^^  none  fhall  be  taken  by  petition  ^  fuggeflion  ton's  Re  J*** 
made  to  the  king  or  his  council^  &c.  unlefs  by  indiHrnent  or'^procefs  cods,  4a], 
bj  original  writ,  and  alfo  the  flatute  of  42  E.  3.  that  no  man  fhall  ^^^^^ 

6  put  to  aufwer  without  prefentment  before  juflicesy  &c,     Notwith-  ^  ^ 

ftanding  which  ftatutes,  after  this  many  of  your  lieges  have  been  Ju?irdiaion 
grieved  by  divers  writs  and  letters,  fome  by  fimple  fuggeflions,  ®J  ch;^*"^ 
vithout  any  thing  found  ifluing  out  of  chancery  upon  a  certain  vindica^^' 
pain  comprized  in  them,  to  appear  before  you  ii\  your  chancery  atreatife 
or  couocily  fome  by  writs  out  of  the  exchequer^  &c,  others  to  K* "!'*!,  ^\ 

./  *  -ii  •riot  1-        tne  end  of  t 

ftppca^  before  your  council  by  privy  feal|  o^c^  to  the  great  hm-  chan.  Re|w 
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drance  of  your  lieges,  and  againft  your  laws  and  ftatutes  afore- 
faid.  May  it  pleafe  you  to  ordain,  that  the  ftatutes  aforefaid 
henceforth  be  fully  kept  -,  and  further  to  ordain,  that  the  writs 
and  letters  aforefaid  be  altogether  oufted,  and  that  none  of  the 
king's  people  be  forced  to  appear  or  anfwer  by  any  fuch  writ  or 
letter,  nor  be  put  to  lofe  their  goods  and  chattels,  and  that  i/, 
which  for  the  rime  to  come,  mahs  any  fuggefiton  againft  any  of 
your  fubjeds  to  yourfelf,  your  council,  chancellor  or  ^eafurer, 
or  before  your  barons  of  the  exchequer,  may  find  good  andJu§aaA 
fureiies  to  aver  his  fuggefiton  \  to  the  end  that  if  he  who  ii 
fo  ^ccufed,  of  his  own  accord  comes  to  the  place  where  the 
aforefaid  fuggeftion  is,  and  traverfcs  the  aforefaid  fuggeftion,  his 
traverfe  may  be  received  without  delay  \  and  if  it  be  found  againft 
him  who  made  fuch  fuggeftion,  and  for  him  who  was  fo  ac- 
cufed,  he  ihall  recover  his  damages  againjl  the  accufery  to  be  taxed 
by  the  fame  inqueft  (*)  by  which  he  is  fo  acquitted,  having  re- 
gard to  the  flender  cofts  and  labour  for  his  defence ;  and  fuither, 
fhall  make  fifie  and  ranfcmy  and  his  body  taken  to  abide  in  prifoa 
for  one  year,  f:>r  thefdfity  aforefaid,  and  that  this  ordinance  fluU 
extend  as  well  to  the  time  paft  as  to  come,  as  to  fuggeftions  de- 
pending not  yet  difcufled. 

ANSWER. 

]^rynne*c  .         I.  [2»]     The  king  will  charge  his  officers  to  abftain  more  from 

A[)r.^Cot-  fending  for  his  lieges  than  they  have  done  before  thefe  days,  but 

coris,  421.  it  is  not  the  intention  of  the  king  tlxat  the  fame  officers  fliould  fo 

'  the  fame  much  abftain  that  they  cannot  fend  for  his  lieges  in  matters  and 

.  ■"^''^^  caufes  neccflary,   as  hath  been  done  in  the  time  of  your  [f  good 

Jurifdiaion  progenitors]  our  lord  the  king  himfelf. 

of  the  Court 

of  Chancery  yindicated,  at  the  end  of  i  Chan.  Rep;  36.  39. 

(B) 

Prynne*s  2.  [1.1    4  H.  4.    numero  no.    In  the  petition  upon  which 

Abr.ofcot-  ^j^g  aft  of  4  jF/^  4,  cap.  23,  touching  examinations  and  ju4lgmnds)& 

cords,  424.  made,  another  part  of  the  petition  is  fuch,  [viz.]  and  in  the 

fays,  the  fame  manner  as  it  belongs  let  every  matter  be  Vhich  can  be  d€- 

["^"^^^Ms^**"  termined  by  the  common  law,  and  that  a  due  pain  be  ordained  in 

real  and  this  prefent  parliament  againft  thofe  who  purfue  the  contrary,  and 

'peiibnai,  this  for  God  and  the  fafety  of  all  the  eftates  of  the  realnu 

cap.  2^.  ' 

i^reea  with  the  record. See  the  treat! fe  called,  the  Jarifdidlon  of  the  Court  of  Chancery  iia£at* 

tAf  at  the  end  of  1  Chan*  Rcp*  touching  this  ftaCHte,  foh  41,  43.  &c. 

ANSWER. 

This  by  t-  [2.]   It  is  anfwered  before  among  the  petitions  of  the  cook 

iniftakeof    ^ons,  numcro  78.  intending  that  ^hich  is  next  here  beforei 

the  printen  »  V  ,'  '  » 

wa<  made  letter  (C)  in  l^o\\* 
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(D)     Chancellor.     JVhaf  things  tc  may  do ;   what , 

not. 

[l.  T  F  /uits   are  there    upon  ncognizanceSi  Jiaiutesy  attachments ^  4lnft.  ?o. 
-■•  trefpafs  or  debt^  againfi  the  officers  of  the  courty  he  ought  to  "atinthcfc* 
adjudge  according  to  the  courfe  of  me  common  law.  11  £•  4.  9.]       cafes,  if  the 

parties  de- 
fcand  to  iftatt  6118  coatt  cannot  try  it  by  jary,  but  the  lord  chancellor  or  lord   keeper  deHvers 
the  record  by  hit  proper  haads  into  B.  Rt  to  be  tried  there,  becawfe  for  that  purpoie  both  courts  are 
vooonted  but  one,  and  after  trial  had  to  be  remanded  into  the  chancery,  and  the  judgment  to  be  given  j 
^«t  if  there  be  a  demurrer  in  law,  it  (hall  be  argued  and  adjudged  in  this  court. 

[2*    3  IL  5.  numero  46.  The  commons  prayed,  that  whereas  4  inft.  83. 
many  people  perceived  themfclves  greatly  grieved,  becaufe  the  thcfame^pa! 
writs  called  writs  oifubpoena  &  ^ertis  de  caufis  made  and  fued  out  titjon.— ~ 
of  your  chancery  and  exchequer  of  matters  determinable  by  your  P'ynnc'* 
'common  law^  which  were  never  granted  or  ufed  before  the  time  ton*$Re-  ^' 
of  the  late  king  Rich,  that  John  Waltham,  late  biihop  of  Sarom,  cords,  54.8, 
of  his  fubtilty  found  out  and  began  fuch  novelty  againfl:  the  form  ^f "**  P'^*- 
of  the  common  law  of  your  realm,  as  well  to  the  great  lofs  and    ^^ 
hindrance  of  the  profits  which  ought  to  arife  to  vou,  our  fovereign 
lord,  in  your  courfs,  as  in  fees  and  profits  of  your  feals,  finesy 
iffues  and  amerciaments,  and  feveral  other  profits  to  be  taken  in 
your  other  courts,  in  cafe  the  fame  matters  were  fued  and  deter* 
mined  by  the  common  law;  infomuch,  that  no  profit  does  arife 
to  you  fr6m  fuch  writs,  but  only  6  d.   for  the  fcal.     And  alfo, 
becaufe  that  your  juftices  of  the  one  bench,  and  of  the  other, 
whAi  they  ought  to  intend  their  place  concerning  pleas,  and  to 
take  inquefts  for  the  delivery  of  your  people,  they  are  occupied 
about  the  examination  of  fuch  writs,  as  well  to  the  moft  great  • 
vexation,  lofs,  cofts  and  of  your  lieges,  which  are  delayed  for  a 
long  time  from  the  fealing  of  their  writs  fued  in  your  chanctery, 
becaufe  of  the  great  occupations  concerning  the  faid  examinations, 
which  neither  profit  you  nor  your  liege  people,  in  which  exami*  ^ii^^>^.»^ 
nations  there  •  is  a  great"  noifc  by  divers  people  not  learned  in  •  Foi.  37a, 
the  laws,  without  any  record  or  entry  in  your  faid  places,  ^nd 
which  pleas  cannot  have  an  end  unlefs  by  examination  and  oath 
of  the  parties,  according  to  the  form  of  the  law  civil,  and  law  of 
the  holy  church,  in  fubverfion  of  your  common  law,  &c.  and 
therefore  xht^  pray  that  every  one  who  fues  fuch  writ  thereafter ^  may 
put  all  the  caufe  and  matter  in  the  writ^  and  if  any  one  perceives 
nimfclf  grieved  by  fuch  writ  for  matter  determinable  by  the  common 
fcw,  let  him  have  an  aBion  of  debt  for  40/.  &Q.j  " 

ANSWER. 
{The  king  will  advife,]' 

Gg4 
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Cf^ancetg. 


4  Inft.  S$, 
cap.'  8.  fame 
anfwer. — - 
Prynn«*a 
Abr.  of  Cot- 
ton's Re- 
cords,   48 
fanfjo  a  ifwvcr. 

£381] 


(E)     • 

[i.TD  OT.  Parliamenti  14  Ed.  3.  numcro  33,  An  ardinaficewu 
*^  made  touching  the  priory  of  Weft  Sbirborney  &c.  and  if  any 
thing  be  done  a?ainfl  this  ordinance^  that  then  the  chancellor  of 
England  fliall  nave  power  to  hear  the  complaint  by  bill,  and 
thereupon  to  proceed  in  the  fame  manner  as  is  ufually  accuftom- 
ed  to  do  daily  in  a  writ  of  fubpoena  in  chancery,]  * 

2.  In  a  cafe  moved  by  Mr«  Chatnberlaine,  where  the  lord 
chancellor  had  referred  the  matter  to  be  tried  at  the  common  lam 
touching  remainders  upoh  a  leafe^i  whether  good  in  liw  or  noi 
and  tlic  judges  had  given  judgment  upon  the  cafe  in  another 
point,  in  the  king's  bench,  fo  as  the  lord  chancellor  remained  ftill 
uncertain  of  that  point,  called  the  judges  into  the  exchequer  ctam* 
ber.     Car/s  Rep.  46.  cites  i  Jac. 


(F)     Of  what  Things  they  may  bold  pka^ 

what  not. 


and  of 


A6t.  of 
Cotton's 
Records 

45  E- 3-    . 
sumero  24L 

is  not  the 

iamepet'tion 

or  point,  nor 

do  I  obferve 

It  any  where 

there  in 

the  fame 

year. 

Prynne's 

Abr.  o£ 

Cotton*! 

Records, 

2  H.  4. 

numero  65. 

is  not  Umt 


•  This  by 
mlDakeof 
the  printer 
was  nxade 
kcter  (G) 


[i*  "n  OT.  Parliamenti 45  Ed.  3.  numcro  24.  The  cammonspf^ 
-^  that  it  may  pleafe  the  king  and  his  good  council  to  grant 
that  no  plea  be  henceforth  pleaded  in  chaqcery^  unlefs  the  king  be  pr^perlf 
a  party  in  the  faid  plea,  or  that  the  plea  touch  the  office  cfthe  chuh 
eery,  and  that  all  manner  of  pleas  which  arc  there  yet  held,  #t 
pending  in  the  fame  chancery,'  befnt  to  the  common  lawy  and  that 
none  who  purfue  there,  or  to  the  council  by  bill,  be  henceforth 
delayed  of  a  convenient  remedy,  as  they  moft  grievoiifly  have 
been,] 

[2.  2Hv  4.  Rotulo  Parliamenti,  numero  65.  Tht  commstts  prtjt 
that  tvhereasy  for  the  difcuiRon  of  all  pleas  in  matters  traverfai 
in  chancery,  the  judges  are  drawn  into  chancery  cut  of  their  places^ 
ht  aid  of  the  faid  difcuflion,  to  the  great  hindrance  of  the  bufitiels 
of  the  common  law  of  the  realm,  and  to  the  great  damage  of  the 
people,  that  it  be  ordained  that  upon  fuch  traverfes  the^  record  bt 

Jent  in  banco  regify  or  bancoy  there  to  ke  di^ujjed  and  detenxunodj 

faving  liveries  to  be  made  in  chancery^   fa*^.] 

"^  A  N^S  W  E  R. 

[\%  [j*]  The  chancellor  may  do  it  by  his  tfficCy  and  let  it  be  as  it 
hath  been  ufed  before  thefe  days,  by  t;he  dilf  rction  of  the  duflf 
ccllor  for  the  time  being.] 

2.  Chancery  has  power  to  hp/d  plea  oi  fci.fn.  for  repeat  tf  tie 

lin^s  letters  patents  cA  pethionSy  monflrans  de  droit y  traverfes  of  ^^ 

fcesy  partitions  in  chanceryy  of  fcire  fatHaS  upoi\  recognizances  in  tins 

courty  writs  of  audita  querehy    and  fcire  facias  in  the  nature  of  an 

audita   querela^  to  avoid  ep^ecutions  in  this  court,  dovimetUs  ia  chM^ 

ctrUx 


Cfry^  Ac  writ  Je  hU  ajjignanda  upon  offices  founds  execution  upon  tie 
fiatutejlaple  or  recognizance^  in  nature  of  a  ftatute  ftaple  upon  thCv 
aft  of  23  H.  8.  but  the  execution  upon  a  Jlatute  merchant  i3  re- 
turnable, cither  into  B.  I^.  or  into  C.  B.  and  ail  perfonal  aflions 
by  or  againft  any  ofRcer  or  minifter  of  this  court  in  refpe&  of 
their  fervicc  or  attendance  there.  4  Inft.  791  80. 


(G)  [The  Effca  of  Mifpleading.] 


t^'  [^0    7i/f  VP^^^^^^S  ^^  cotter  of  firm  Ihall  be  prejudicial  in  no  The  to 
**  ^  cafe  in  chancery,  although  it  be  ///  a  thing  in  which  [J^J*  ^^j 


mf<Mi 

ivca 

iiej  bold  plea  according  to  the  common  law»     14  £.  4.  7.^  itVannot  te 

faid  to  be  ■ 
court  of  confcience,   if  the  aA  of  the  clerk  in  the  pleading  (hould  c^iife  the  party  Id  Io(c  the  advAntap 

of  his  fuit,  and  of  aJl  his  colls,  ibid.  pi.  8. Staundf.  Prerog.  77.   a.  cap.  23.  citet  S.  C.  and  thak 

k  was  where  one  bad  tracer  fed  an  office  which  was  fent  into  B.  R.  to  be  tried,  and  \mA  forgot  to  ^fne 
Vii  fci.  fa.  and  yet  he  was  raffered  to  go  again  into  chancery  to  pray  a  fci.  fa.  upon  the  firll  traverfe; 
4br  it  was  faid,  thai  chancery  is  a  court  of  oonfclencey  and  therefore  the  thing  that  was  amifs  may  4c 
iefonned  at  all  times. 

In  the  ibamtry  by  the  chancellor  ir  man  Jhall  mf  he  prfjudhed  there  by  miff  leadings  ^  fir  noant  tf 
J^nHf  hut  fecumJuM  'veritatem  reiy  and  we  ought  to  adjudge  according  to  confcience,  and  not  acconllng  to 
•Ifae  allegation  ;  for  if  a  roan  fuppofes  by  bill  that  the  defendant  has  done  a  tort  to  him,  to  which  he  fays 
BOti^lg,  if  we  have  cooufance  that  he  has  done  no  tort  to  him,  he  ihall  reco?er  nothlngt  and  there 
|K  twi  p9Wers  and  preccfs,  vi«.  potentia  ord'mata  &  ahfoluta,  Ordinata  is  as  a  law  pofitive,  as  a 
certain  order  ^  but  the  law  of  nature  has  no  certain  order,  but  by  whatever  means  the  truth  can  be 
koowH)  <cc.  and  therefore  it  is  faid,%rOceflus  abfolutus.  Sec,  and  in  the  law  of  nature  it  is  required 
that  the  parties  be  prefent,  Arc.  or  that  they  be  abftnt  by  contumacy,  tic.  whete  tbey  are  ||umed  mnl . 
Makedetaolr,  4rc.  and  the  truth  to  be  examined.  Br.  Jurifdidlon,  pi.  50.  cites  9  £•  4«.  15.  '  ■ 

tf.  Coofclence^  pi.  4.  cites  S.  C.  Br.  Dette,  pi.  119.  cites  S.  C. 

(H)  Of  what  Things  they  may  have  Conufance  ia 
Chancery,  The  Ordinary  Power.  [As  to  Inrol- 
bents.] 

[1.  4  E.  I.  Rotulo  claufo  membrana  3.  in  dorfo  Angelinus 
dc  Gyfes  conveys  lands  to  Walter  de  Heluin,  and  in  the  end  of  -  -^^-^ 
the  conveyance  f  it  is  mentioned  qucd  prxd'  Angelinus  venit  in  f  Fol.  373. 
canceUariam  regis,  &  dedit  praed*  WdltCTofei/lnamprflti  prad*  cum 
pertincntiis  in  forma  prsed*,  and  there  is  ^fa/e  made  by  the  abbot 
and  convent  de  fontibus  to  certain  merchants  acknowledged  by  the 
abbot  in  chancery^  and  inroUed  de  62  Saccis  Lanae  &  Colle£ta 
Monafterii  five  Clacks  Loke,  &c.  (It 

fcems  both  thefe  were  inrolments  in  chancery.)] 

[2.  20  £.  I.  Rottilo  Claufarum  l^embrana^  i2  dorfo,  Conventio 

foBa  inter  Richardum  filium  Alani  comitem  Arundell  &  Rober- 

tum  cpifcQpum  B^thonenfem   &  Wellenfem  quam   12  Januarii 

anno  12.  r^ognoverunt  in  chancellaria  &c  comes  petiit  ut  irrotuletur 

&patet,  &c.] 

[3.  2  E.  I,  Rotulo  Claufarum  Membrana,  8  dorfo,  Acquit" 
Uncesfir  the  receipt  of  money  amon^  coauzu>D  perfons  inrolle^  it\ 
Sbaac^rjLJ 
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(I)    Of  what  ABions  it  may  hold  Plea. 

^xM  founds  [i.   tT*  cannot  hold  plea  of  pleas  of  landy     20  H.  6.  32-  K] 

pats'icular 

aS"^/ parliament yfiaJl  make  mention  of  the  oB^  as  where  it  is  enaOed,  that  the  cbamceller  calFtrg  to  h'm 
ibejufiiees  of  the 'one  bench  and  the  ethers  may  determine  caufes  of  diffeifin  hetvfeen  A.  £sf  B,  awdjh^ull 
B'  by  jubptena  \  this  writ  fliall  be  fp^cial  and  not  genQral  \  per  omncs,  except  Littleton ;  and  faeace  it 
feems  thtt  the  chancellor  cannot  determine  plea  of  land  or  diflei&n  without  a£t  of  patUiniene.  Bi« 
9nef,  pi.  487.  ci'.es  14  E^  4.  i* 

[2.  It  may  hold  plea  of /r^/j^.    ^oH.  6.  32.  b.J 
[3.  So/it  may  hold  plea  of  debt.     20  H.  6-  32.  b.] 
4  Inft.  85.         4.  Whether  there  was  fuch  a  manor  as  A.  in  deed  cr  reptttatim  at 
c^p.  8.         fy^j^  a  time,  or  'whether  lands  in  B.  were  at  that  time  parcel  of  the 
manor  or  no,  ought  to  be  tried  at  common  law,  and  not  in  chaa- 
eery)   by  the  opinion  of  all  the  judges.     2  And.  163.  pL  89. 
Mich.  42  &  43  Eliz.  The  Earl  of  Worcefter  v.  Sir  Moylc  FincL 
[  3^3  ]         5*  The  complainant  alleged  a  dljfejfin  to  be  committed  ofBL  Acre  tit 
4  Inft.  85.    the  time  of  a  bargain  and  f ale  made  to  him  thereof.     It  was  the  opi- 
cap.  8.         jjJqj^  Qf  2\\  the  judges,  on  a  reference  to  them  by  the  queen,  that 
,  this  ought  to  receive  trial  at  the  common  law,  and  not  in  chan- 
cery.    2  And.  163.  pi.  89.  Mich.  42  &  43  El.  in  cafe  of  Wcr- 
'     cefter  (earl  of)  v.  Sir  Moyle  Finch.  ^ 
4  Inft.  8^         6,  If  ji,  csfvueys  land  to  B,  and  at  the  time  of  the  convejaactj  A. 
c^g^  *         had  only  a  mere  matter  of  equity  tj  be  relieved  by,  or  only  a  right 
at  the  time.     B.  his  vendee  ought  not  to  be  relieved  in  the  chan- 
cery ;  and  if  the  pcrfon  in  poiTeflion  of  any  of  the  lands  had 
any  title  to  them,  he  fhall  not  be  bound  by  decree  in  chancery 
from  defending  the  fame  at  and  by  the  common  law;  by  the 
opinion  of  all  the  judges  on  a  reference  by  the  queen.     2  And, 
163,  164.  pi.  89.  Mich.   42  &  43  £liz.   in  cafe  of  Worcefter 
■(earl  of)  v.  Sir  Moyle  Finch* 

7*  When  xhtfuit  is  for  evidence^  the  cettainty  whereof  the  pleats 
ftjf  furmifeth  he  knoweth  not^  and  without  them  he  fuppcfetb  thai  he 
cannot  fue  at  the  common  law.  It  was  refolved  that  if  the  defendant 
makes  no  title  to  the  land,  then  the  court  hath  juft  jurifiicHon  to 
proceed  for  the  evidence  ;  but  if  he  makes  title  to  the  land  by  his 
anfwer,  then  the  plaintiff  ought  not  to  progeed;  for  otherwife  by 
fuch  a  furmife,  inheritances,  freeholds,  and  matters  determin- 
able by  the  common  law,  fliall  be  decided  in  chancery  in  this 
court  of  equity..  4  Inft.  85,  86.  Mich,  42  &  43  Eliz.  Won 
cefter  (earl  of)  v.  Sir  Moyle  Finch, 


(K)    What  Power  the  Chancery  hath. 

Br.  Error,     [t*  'T^HE  Englifli  court  of  chancery  is  n»  court  of  record.  37 

pi.  95.  cites  1     H.6.  14.  b.  pcrPrifot.] 

37H.6. 13.  * 

S.  P...         Ydv.  217.  Arg.  cites  38  H.  6.  S.  P.  but  feems  mir-printed,  ajid  dut  it  ttoM  be  ^  Hi 
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€»  4  Ynft.  S4.  cap.  8.  S.  C,  aadS.  P.  In  cafes  where  the  court  of  chancery  proceeds  ac* 

corJing  to  the  courfe  of  the  common  law,  as  in  the  cafe  of  privilege,  of  fcire  facias  upon  recognizances* 
travp-fcs  of  otSces  and  the  like,  ic  is  a  record ;  but  a^  to  proceedings  by  EngUih  bill  in  courfe  of  equity* 
it  Is  no  court  of  record ;  for  thereupon  no  writ  of  error  lies  as  in  the  other  cafes*  3  Inft.  71.  cap.  19. 
»  Ibid.  123.  cap.  24.  S.  P.  that  the  court  of  equity  in  the  proceeding  in  courfe  of  equity,  is  no 

court  of  record,  and  therefore  it  cannot  hold  plea  of  any  thing  whereof  judgment  is  givea^  which  is  a 
judicial  matter  of  record. 

[2.  The  chancellor  by  a  decree  cannot  bind  the  right  *of  the  land^  S.  P.    Bat 
hut  can  onh  bind  the  perfon:  and  if  he  will  not  obey  it,  the  chan-i  J"<*K"**"**5 

11  •»••/•       '11  1         1  •  T»    «  common 

ccUor  may  commit  htm  to  prifon  till  he  obeys  it.     27  rl.  8.  15.  per  Uw  is  to 

Knightly.]  recover  the 

thing,  and 
ihail  bindihe  right ;  note  the  diverfity.     Br.  Judgments,  pi.  2.  cites  27  H.  8.  15.  Br.  J&dges, 

pi.  I.  cites  S.  C.  Vcordingly.^— — Br.  JftriUidiony  pi.  53.  cites  S.  C.  &  S.  P»  4 Inft.. 84^ 

cap.  8.  S.  P.  and  cites  S.  C. 

3.  Partition  made  in  chancery  is  good,  and  may  be  fent  into 
C.  B.  and  execution  may  be  made  thereof  there  by  fcire  facia^ 
and  well.     Br.  Jurifdi£lion,  pi.  114.  cites  29  AiT.  23. 

4.  ^A/Jife  was  awarded  of  damages  for  the  plaintiff  upon  certtficcite 
of  the  bijhop  that  the  tenant  nvas  a  haflardj  where  the  parliament 
had  wrote  to  the  juflices  of  affife  to  ceafcj  and  yet  they  proceeded  a^ 
above,  by  which  the  chancellor  reverfed  this  judgment  before  the 
council,  and  adjudged  it  in  the  fame  plight  as  it  was  upon  the 
certificate,  &c.  and  this  temitted  to  the  jufiices  of  affife  zgzirij  who 
proceeded  and  gave  judgment  for  the  plaintiff,  becaufe  the  bifliop  f  384  ] 
had  [certified]  the  tenant»a  baftard,  but  they  had  no  regard  to  the 
reverfal  before  the  council;  for  this  is  no  place  where  judgment 

may  bp  reverfed,  quod  notaaf  And  fo  fee  that  they  had  no  re- 
fycCt  to  the  matter  of  the  reverfaU  Br,  Judges,  pi.  13.  cites  39 
E,  3.  14. 

5.  If  a  feme  be  indowed  in  chancery,  and  after  the  land  is  re^ 
covered  from  her,  flie  may  hzvc  fcire  facias  there,  to  be  indowed  dc 
novo,     Br.  Jurifdiftion,  pi.  114.  cites  43  AiT.  42. 

6.  In  debt  upon  an  obligation  the  chancellor  fent  fuperjedeas  fo 
them  of  C  Jff.  becaufe  at  another  time  he  had  decreed  the  matter  in 
chancery;  and  the  court  faid,  that  it  was  nothing  to  the  pur- 

pofe,  and  they  would  not  obey  it ;  for  they  have  as  high  an  "'- 

authority  to  proceed  upon  their  common  pleas  as  the  chancellor 
has,  but  fuperfedeas  of  the  privilege  by  his  privilege  of  the  chancery^ 
they  luould  allotu :  for'  othcrwift  it  fhould  be  inconvenient  by 
reafon  of  the  attendance  in  the  chancery  |  nota,  Br.  Super- 
fedeas,  pi.  19.  cites  37  H.  6.  13. 

7.  Attachment  in  chancery  againfl  clerks  of  the  chancery,  (hall  If  matter  !i| 
be  tried  by  common  law,  and  not  by  confcience.     Br.  Jurifdic-  ^^J^^^^"^^^ 
tion,  pi.  112.  cites  8  £•  4^  6,  and  37  H.  6.  accordingly.  theVtcach^ 

menty  the 
chancellor  cannot  adjudge  according  to  confcience,  but  according  to  the  commoQ  law  ;  and  u  for  the 
confcience,  the  defendant  oiight  to  make  a  bill  to  the  chancellor,  ^nd  then  he  may  judge  according  tQ 
ponfcience.     Br.  Confcience,  pi.  15.  cites  8  £.  4.  5.  by  the  juftices« 

8.  Superfedeas  of  privilege  of^the  chancery  was  caft  In  the  ex- 
chequer yjr  a  clerk  of  the  chancery,  againft  Thomas  Young,  juf- 
ticci  ifhi^h  yra^  not  allowed  for  certain  caufes,  ^ Yo^ng  aiked,  * 

what 
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what  if  the  chancellor  will  command  me  tipon  paxn  that  I  (ha^ 
not  fue  him  ?  Billing  anfwered,  you  are  not  bound  to  obey  it; 
for  this  command  is  contrary  to  law.     Br.  Judges^  pi.  Z2*  cites 

9  E-  4-  53- 

9.  In  trefpafs  the  verdiSi  pajfed  for  the  father,  and  an  injunHion 

came  to  him  out  of  chancery  that  hejboutd  not  proceed  to  judgment 
on  pain  of  1 00  1.  and  the  court  faid  that  if  the  plaintiff  would 
demand  judgment,  they  would  give  him  judgment.     Br.  Judg- 
ments, pi.  86.  cites  22  £.  4.  37. 
,  I  o.  The  chancery  may  write  to  the  mayor  of  Calais,  and  writ  of 

erf  or  fhall  iffue  from  the  chancery  to  Calais  of  judgment  given  there^ 
and  the  chancery  may  hold  plea  upon  fcire  facias,  and  other  fuch 
writ  which  apppertain  to  them,  as  well  extra  terminum  as  infra 
terminum.     Br.  Jurifdidlion,  pi.  16.  cites  21  H.  7.  33. 

1 1.  The  king  cannot  grant  a  commijficn  to  determine  any  matter 
of  equity  i  but  it  ought  to  be  determined  in  the  court  of  chancery, 
which  hath  jurifdi^ion  in  fuch  cafe  time  out  of  mind,  and  had 
always  fuch  allowance  by  the  law ;  but  fuch  commiflions,  or  new 
courts  of  ecjuity,  fhall  never  have  fuch  allowance,  but  have  been 
refolved  to  be  againd  law,  as  was  agreed  in  Pott's  cafe.  12  Rep. 
1 13.  HilL  1 1  Jac.    The  Earl  of  Derby's  cafe. 

1 2.  Courts  of  equity  cannot  agere  in  rem^  but  upon  the  equitr 
of  it ;  for  it  is  a  certain  rule,  that  decrees  in  court  of  equity  (hau 
pot  bar, in  tf^w«  brought  hy  common  law,  and  therefore  if  chan-. 
eery  fhall  make  decree  on  a  covenant,  on  which  ad  ion  lies  at  com- 
mon law,  the  party,  nbtwithftanding  the  decree,  may  have  his 
aftion  5  or  if  a  bill  be  exhibited  in  CTancery  for  legacy  or  marriage 
portion,  which  bill  is  difmijfed,  this  tolls  not  the  remedy  which  the 
party  has  at  common  law;  per  Glin.  2  Sid.  122.  Mich.  1658. 
B.  R.  Came  v.  Moye. 

r3.  Where  the  court  of  chancery  have  power  to  examine  in  a 
fummarv  way.     MS.  Tab.  April  2ifl^  I7^7»    Paxton  v.  Orlcbar^ 


f  385  ]   (L)     What  Pcrfons  may  be  there  relieved  in  Equity, 


It  Kq>. 
]  13.  The 
¥«rlof 


[i.  'T'HE  chancellor  hrnffelf  mzy.     16  E.  4.  4.  b.  Uxcnbrldgo 
^    chancellor  was.] 
[2.  But  he  cannot  make  a  decree  in  his  own  caufe.     Hill,  i  r  Jac. 
in  chancery,  between  Sir  John  Egerton  and  the  Lord  Dar- 
by, refolved.  J 


cafey  Sf  C.  but  in  fach  cafe  where  he  is  party,  tht  fait  fliall  be  heard  in  the  chancery  here 
domino  lege. 4  Inft.  1x3.  cap.  37.  S.  C.  leiblved  accordingly;  and  alio  that  his  depocy  cannot  de- 
cree any  cau(e  where'n  he  himfelf  is  party;  for  he  canncjt  be  Judex  in  propria  caafa;  but  in  that  cafe  iic 
may  complain  in  the  chancery  of  England.— —  Sec  ( M )  pi.  4.  S«  C. 

Sach  decree  is  merely  voidi  Coke  Ch.  J.  Roll*  Rep.  246.  pi.  16.  faid  it  was  fo  held  by  hin  and 
Poderidge  in  Kelly's  cafe,  as  to  a  decree  by  the  chaoxherlsun  of  Cheiler,  who  is  chancellor  there,  and 
feems  to  be  S.  C.  ,  Ibid.  331.  pi.  3S.  Coke  Ch.  J.  cites  S.  C.  3  Bulft.  117.  S.  C.  cited  by 

Coke  Ch.  J. 

[3.  The  king  may  ftie  in  chancery  for  equity.   Tr.  14  Jac  in  the 
chancery,' between  the  King  anh  the  Lord  Wilwam  Howaru* 
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it  was  fo  admitted,  and  refolved  by  the  two  chief  juftices  In 
chancery.] 

(M)    In  what  Cafes  the  Suit  may  be  there.    [In  re- 
gard to  other  Courts.] 

f  I.  27  E.  I.  TJ  Otulo  finium  mcmbrana  I.  Petition  in  cancella^ 

*^  ria  Anglix  de  terra  in  Hihemia.'] 
[2.  If  an  erroneous  judgment  be  given  in  a  copyhold  court  of  a  S.  C.  dte4 


chequer,  at 

m  caTc  in  which  he  was  of  counfel  in  Ld*  Bromky*s  tiii)e»  where  it  was  debated  at  lai^e,  aod  decreed 
■ccordiogly* 

f  3.  If  a  decree  be  made  in  an  inferior  court  of  equity^  this  upon  a 
new  bill  exhibited  in  chancery  may  he  decreed  there^  to  give  the 
more  Jlrength  and  aid  to  the  Jirft  decree ;  as  if  a  decree  be  made 
againft  one;  for  the  queen  in  court  of  the  queen,  which  the  defen- 
dant will  not  obey,  upon  a  new  bill  exhibited  in  chancery,  this 
may  be  confirmed  and  decreed  there,  for  the  better  aid  of  the  firft 
decree.  M,  i6  Ja.  in  chancery,  Sir  Robert  Floyd's  case, 
adjudged.] 

[4.  A  man  cannot  fue  in  the  chancery  of  Chefterfor  a  thing  which  f*  ^^^^ 
in  interejt  concerns  the  chancellor  ffoere^  becaufe  he  cannot  be  his  own     ^®^*  374* 
judge,  and  therefore  he  may  in  this  cafe  fue  in  the  chancery  of  '    ^    :^ 
England  ;   for  otherwife  there  fliall  be  a  failure  of  right.     H.  1 1   jfs!  c.  ail 
Ja.  in  chancery,  between  Sir  John  Egbrton  akd  the  I^ord  the  notes 
Darbt  and  Kellt,  refolved  by  the  chancellor,  Coke  and  Dode-  ^^^^ 
ridge.     Quod  vide  cited  H.  13  Ja.  B.  R.] 

5.  If  the  defendants  dwell  out  of  the  eounty^palatine^  if  any  of  the  Refolved  by 
county-palatine  have  caufe  to  complain  againft  them  for  matter  of  ^  ^^ 
equity,  for  lands  or  goods  within  the  roi/z/fy-palatine,  the  plaintiflT  thrch.  f. 
may  complain  in  the  chancery  of  England,  becaufe  he  hath  no  of  England* 
means  to  bring  them  to  anfwer,  and  the  court  of  equity  can  bind  ^^^ 
only  the  perfon  \  ♦  for  otherwife  the  fubje£k  fliall  have  jufl;  caufe  MdzjudgS. 
of  luit,  and  fliould  not  have  remedy;  and  when  particular  courts  12 Rep. 
fail  of  jufticc,  the  general  courts  will  give  remedy  j   ne  curise  ^'V  '^ijt 
fegis  deficerent  in  juilitia  exibenda.     4  Inft.  213.  Earlof  Der« 

by's  caie*. 

6.  A  bill  was  brought  againfl  an  executor  of  a  citizen  of  London^  *  T  iZSI 
ho  lived  out  of  the  jurifdi6lion^  to  come  and  give  fecurity  to  the  city 

for  the  orphan* s  portion^  according  to  the  cuftom  of  the  city.  The 
defendant  by  his  anfwer  fubmitted  to  do  as  the  court  fliould  di- 
reft,  but  being  no  freeman  would  not  be  fubjeft  to  the  orders  of 
the  city.  It  was  urged  by  the  recorder,  that  this  court  ufed  to 
aflift  the  city  in  fuch  like  cafes,  and  on  petition  ufed  to  grant  fulv 
poenas  to  perfons  to  appear  before  th^  mayor  in  his  court ;  to 
which  it  was  anfwered,  that  this  cujlom  concerns  the  country  as  ni;e$t> 
as  tie  tity^  and  muil  be  tried  by  verdict ;  ^nd  it  is  inconvenient 

for 


w 
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for  couctty-gcntlemcn  to  be  put  to  give  fccurity  to  the  orplian'i 
court  by  recognizance-  Ld.  Keeper  decreed  the  plaintiffs  to  try 
thecuftom.  Chan.  Cafes  203.  Pafch.  23  Car,  2.  London  Mayor, 
&c.  &  Byfield  v.  Slaughter. 

7.  Chancery  cannot  by  any  de<*ee  bind  the  IJle  of  Man ;  nor 
if  they  fliould  'decree,  could  they  execute  the  decree  there,  it  being 
out  or  the  power  of  any  (heriff.  It  was  fo  held  by  the  plaintiff's 
ebunfcl.  Chan.  Cafes  221.  Hill.  23  &  24  Car.  2.  in  cafe  o/thft 
Duke  of  Athol  v.  the  Earl  of  Derby, 

8.  In  a  bill  by  way  of  appeal  from  an  inferior  courts  the  plaintiff 
therein  muft  complain  of  the  xnjuftice  done  him  by  the  inferior 
court ;  but  is  not  obliged  to  aflign  any  particular  errors,  which  is 
the  difference  between  a  bill  of  appeal  and  a  bill  of  review }  but 
in  thisf  they  agree,  viz.  that  both  mud  be  upon  the  fame  evi- 
dence, and  ybu  cannot  examine  de  novo,  though  in  the  fpiritual 

^court  they  examine  oVer  and  over  again,  and  proceed  upon  new 
allegations ;  and  Jeffi-ies  C.  feemed  to  incline,  that  a  bill  of  ap- 
peal would  lie  from  an  inferior  court  to  the  chancery,  as  at  com- 
mon law  the  B.  R.  correfts  all  inferior  courts.  Vern.  442.  pi- 
417.  Hill.  1686.  Addifon  V.  Hindmarih. 


•  In  wfctt       (N)    *  What  Things  fhall  be  relieved  in  Equity. 

9des  a  maa  ^      *  "  *       ' 

may  be  re- 

Kcvcdagainft  r  ,^  y  H^ve  heard  my  lord  Coke  cite  two  verfes  for  this  out  of  Sir 

AlS  own  L  I     rr\\  ikir 

oath,  fee  Thomas  Morc, 

lit.  Own 

Oath(B).—  nree  things  are  to  be  helpt  in  eonfeienee^ 

Soagainft  FrAUD,  ACCIDENT,  AND  THINGS  OF  COKnDBNCE.T 

bit  own  aft,  ^  '  J 

fee  tit.  Own 

Aft  ( A).— 4  Inft.  84.  cap.  8.  S.  P.  ift,  All  covins,  frauds,  and  deceits,  for  which  there  is  aaicoM* 

dy  by  the  ordinaiy  courfe  of  law.  The  id  is  accident,  as  where  the  fervant  [of]  an  obligor,  aoore. 
gagor,  ftc.  is  (ent  to  pay  the  money  on  the  day,  and  he  is  robbed,  &c.  lemedy  i.s  to  be  bad  in  this 
court  againft  the  fbrfeitore^  and  fo  in  like  cafes.  The  3d  is  breach  of  truft  and  confidence,  wbeieof 
there  are  plentiful  aathorities  in  oar  books.— —The  juriidid^ion  of  ths  court  of  chancery  is  geoenSy 
thos  divided  \  and  by  accident  is  meant  when  a  cafe  is  difiinguiihei  from  others  of  the  like  nature  bf 
Atir/aar/  circmmftjnces ;  for  the  court  of  chancery  can  not  controul  the  maximi  of  the  common  Anr,  be- 
«aufe  of  general  inconveniences,  but  ojiiy  •when  the  obfervation  of  the  rule  is  attended  with  fome  uonfosl 
and  particular  circumftances,  that  create  a  ferfonal  and  fsrticuiar  inconveaiaica  i  per  Ld.  Cowpcr* 
10  Mod.  X.  Trin.  8  Ann.  in  Cane.    Anon. 

Br.  Con-  [2.  If  a  man  comes  to  be  remedile/i  at  the  common  law  by  bij 

S*^i?dtes  ^^^  negligence,  he  fliall  not  be  relieved  in  equity ;  as  if  hepay  s 
%^ c'w^tn  Jfatttte  or  obligation  without  acquittance,  and  after  ts  fued  therer. 
•  man  bound  upon,  he  fliaU  not  be  relieved  in  equity  j  for  he  f  was  not  bound 
me^haSt"'  to  pay  it  without  an  acquittance,     22  E.  4.  6.  b.] 

paid  the  money  without  an  acquittance,  and  the  chancellor  faid  that  the  conufee  could  not  deny  the 
payment,  and  therefore  he  dcminded  of  the  juflices  if  he  might  award  a  fubpcena ;  and  Fairfax  dad  he 
could  not,  becaufe  then  matter  of  record  would  be  defeated  by  z  witnefTes,  and  he  was  not  bound  to 
pay  the  ftatute  nor  an  obligation  nnlefs  the  obligee  would  make  a  rdeafe  or  acquittance ;  and  Huflef 
faid  that  it  is  better  here  to  make  him  pay  the  fum  twice  than  to  alter  the  trial  of  the  law ;  for  be  it 
not  bound  to  pay  unlefs  the  other  will  give  a  rele.<**:  or  acquittance ;  and  the  chancellor  agreed  as  cotfaa 
ftacute,  which  is  a  iccord  j  but  not  as  to  the  obligation,  which  a  oaly  matter  in  fad. 

13  [3-tf 
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[3.  If  tw^  men  arc  bound  to  another,  and  the  obligee  reUapfi  ta 
9ne,  fuppofing  this  will  not  difcharge  the  other,  yet  ignorantia 
juris  non  excufuty  and  therefore  he  fhall  not  be  thereupon  relieved 
againft  the  odier  in  a  court  of  equity.  12  Ja.  between  Harm  am 
AND  Cam,  in  B.  R,  a  prohibition  wa8  granted  accordingly  to 
the  council  of  the  Marches;  and  Michl  14  Ja.  a  confultation 

denied.  3 

4*  Subpoena  brought  by  R*  agmnfi  C.  becaufe  R.  had  land  extended 
to  himi/i  ancient  iemefne  by  Jlatute'-merchaett^  and  after  C.  p^rchafed 
the  landy  and  had  recovery  byfufferance  in  the  court  ofanaent  demefne 
t^on  voucher f  and  recovered  and  entered^  andouftedR.  and  he  brought 
iubpocna,  and  it  was  held  that  he,  viz.  R.  cannot  faljtfy  the  recovery^ 
and  therefore  hejball  be  refiored  by  the  court  of  chancery  by  confcience. 
Quod  nota/  for  there  is  no  remedy  at  the  common  Jaw  thereof. 
Br*  Confcience,  pL  8.  cites  7  H.  7.  1 1.  « 

5.  ^nd  by  the  chancellor,  where  feoffment  is  made  upon  con^ 
fidence  the  feoffor  has  no  remedy  by  the  common  law;  but  he 

ihall  have  remedy  in  the  chancery  by  confcience.     Ibid. 

6.  So  where  a  man  pays  debt  without  fpecialty^  which  is  due  by  7  H.  7.  it. 
obligation^  there  is  no  remedy  by  the  common  laf^;  but  he  (hall  ?'^/^*  ^ 
have  remedy  in  the  chancery  by  confcience.     Ibid.  a  debt  due^ 

^y  boiU, 

without  haTiDg  the  writing  delivered  to  him.— A  bond  entered  into  for  payment  of  money,  upon 
the  payment  whereof  the  teftator  promifed  to  de/ivtr  vp  the  bond  to  be  cancelled,  the  money  was  p»id» 
bit  the  bond  not  delivered  up.  The  teftator  dies.  Afteiwards  the  obligor  fued  the  executor  in  the 
conrt  of  reqoefts  for  relief  in  equity,  and  to  have  the  bond  deiivercd  up.  The  executor  Juggejii  that  h§ 
knows  nothing  of  tbt  payment  of  the  wumej,  being  no  ways  privy  theieunto,  and  fo  prays  a  prohibitioif, 
this  being  more  proper  for  a  trial  at  law.  The  other  prayed  a  procedendo,  for  that  he  had' no  remi'dy 
to  be  relieved  at  the  common  law,  in  regard  that  this  promife  made  by  the  teftator  to  deliver  up  the 
bond,  it  fuch  a  perfonal  airumpHt  as  thjft  the  fame  moritur  cum  perfona,  and  therefore  a  procedendo  was 
granted,  there  being  juft  caute  for  him  in  this  cafe  lo  pioceed  in  the  court  of  rei|ueits,  and  there  to  bf 
relieved.   Buift.  158.  Trin.  9  Jac*  Stmng^s  cafe. 

7.  So  if  one  be  bound  to  J,  S.  to  the  ufe  ofW.  N,  and  after  J.  S. 
retea/es  tfye  debt^  W.  N.  {hall  have  remedy  in  chancery  by  con«- 
fcience.     Br.  Confcience,  pi.  8.  cites  7  H.  7.  1 1. 

8.  So  where  a  man  is  indebted  without  fpecialty^  and  dies,  his 
executors  (hall  not  be  charged  by  the  common  law,  but  in  the 
chancery,  by  confcience.    Ibid. 

9.  No  court  would  relieve  long  leafes  for  1000  years^  by  which  Sucbleaft 
the  king  was  defeated  of  the  wards :  per  Richardfon  J.     Aiid  he  faid  ^"  ** 
that  lA,  Elfetnere  ufed  to  fay  that  there  were  3  things  which  he  made  by 
nrver  would  relieve  by  equity,  and  that  thofe  were  long  leafes  as  fraud  and 
aforefaid ;    2dly,   concealments;    and  3dly,  naked  promHes,     Litt.  ^""'J^^J,, 
Rep.  3.  HiU.  a  Car.  C.  B.  Anon.  ch.  b!"^1 

Coke  Ch. 
J.  faid  that  the  Ld«  Chancellor  would  ftot  relieve  fuch  a  lefl*ee  in  court  of  equity,  lecaole  the  beginni]i| 
and  ground  of  it  is  apparent  fraud.     Godb.  291,  192.  pi.  273.  Tria.  xo  Jac*  in  the  court  of  wards  14 
Cotbon^s  cafe. 

I 

XO.  C.  was  tenant  for  life  of  a  wharf,  which  vttl^  carried  all 
away  by  an  extraordinary  flood,  and  he  brought  his  bill  to  be  re* 
lieved  againfl  the  payment  of  his  rent.  But  all  the  relief  he  had  was  [  388  T 
only  againft  the  penalty  of  a  bond  which  was  givenfand  forfeited] 
for  aoo-paymenc  of  the  rent^.,  and  the  defendant  was  ordered  .t» 
♦    .  bring 
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Vring  debt  fot  his  rent  only.     Cited  by  Mtyntrd,  Arg.    Cbik 
Cafes  84.  as  about  1 7  Car.  2.    The  <  afe  of  Carter  y.  Cammins. 

1 1.  Kfale  made  cf  lands  purfuant  to  the  ftatute  of  drainmgi^^ 
tnoft  unnafinabU  under-vaiue^  iy  tie  comrmjjioners  of  fewers^  wai 
prayed  to  be  fet  afide,  upon  a  fuggeftion  likewife  of  mnMMfws 
between  the  leffee  and  one  of  the  ton/ervators  s  but'  denied,  becaufe  it 
would  be  contrary  to  an  a&  of  parliament,  and  would  deftroy  Hoc 
whole  oeconomy  for  the  prefervation  of  the  fens*  2  Chan.  Cafo 
249.  Hill.  30  &  3 1  Car.  2.  Brown  v.  Hammond,     .  • 

12.  In  matters  within  the  jurifdiAion  o^this  court  it  will  w 
lieve,  thd  nothing  appears  vjhich  JirlBlj  Jpealnng  may  he  called  UkgaL 

'  The  reafon  is,  becaufe  all  thofe  cafes  carry  fomewhat  of  fnuid 
with  them,  tho'  it  be  not  fuch  fraud  as  is  fxoipcrlj  deceit,  but 
fuc;h  proceedings  ^as  lay  a  particular  burden  or  hardmip  upon  aof 
man;  it  being  the  bufinefs  of  this  court  to  relieve  agmnfi  aUeffmea 
agednfl  the  law  of  nature  and  reafon  /  per  Ld.  C.  Talbot.  Cafes  ia 
£qu.  in  Ld.  Talbot's  Time,  40.  Mich.  1734.  in  cafe  of  BoCuvpet. 
T.  Dafhwood. 


(O)     Of  what  Cafes  they  may  hold  Pica. 

%fSL  Rep.  [i»  YF  a  man  enters  into  land  where,  ice.  for  a  condition  hroken^ic 
»»o.  pi.  3.^  X  ^hofc  eilate  is  defeated  by  this  (hall  not  have  any  relief  in 
tphck.  c.  equity,  unlefs  the  condition  was  broke  by  difcett  or  pradice d 
acS.  p.  heM  him  who  enters  for  the  condition  broke.  Hill.  12  Jac.  B.  R.  »- 
ST*il?-^'  folved,  and  a  prohibition  granted.  -Mich,  n  Jac.  B.  R.  betwcca 
klbition*"     Glascock  and  Rowly,  per  curiam.3 

grasted. 

■  ■         S<c*Bolit  i4iy  X43*  S.  C. 

Roll.  Rep.        f  ^.  But  otherwife  it  had  been  j^the  condition  had  been  broke  if 

Amm^S.^C.  ^^^^U  ^^  praftice  oflnm  who  enters  for  the  condition  broke.    H3L 

ft  s.  p.*  *  12  Jac.  B.  R.  refolved.  Mich.  12  Jac.  B.  R.  between  Glascocs 

•ccordingly.  j^jj^  RowLY,  rcfolvcd,  and  a  prohibition  denied.J 


(P)  In  what  Cafes  a  Man  fhall  be  relieved,  wbert 
he  hath  deprived  bimfelfof  bis  Remedy  at  Commm 
LaWy  by  his  own  A£t. 

s«e(Qj     [i*  IF  91  man  be  lord  of  a  copyhold  manor,   and  a  eepfbii 
ft  3.  S.  C^  X  f^fiata  in  fee  of  the  manor  furrenders  it  to  the  ufe  rf  em  for 

life^  the  remainder  to  B.  in  fee^  and  the  tenant  finr  life  £a^  and 
jB.  pays  no  fine  for  his  admittastce^  but  after  dies^  and  it  d^cnds  H 
hisfon  i  and  after  the  fon  furrenders  it  to  theufisofj.  &.  infee^  and 
no  fine  paid  for  it,  and  alfo  the  rent  for  the  temmmt  vku  for  feverm 
years  arrear;  and  after  the  lord  of  the  manor  grants  the  manor  in  fit 

toJ.D.  and  after  im  court  td  equity  futs  J.  S.  fir  the  rent  anetr^ 

end 


fmlihifinis  which  were  due  before  the  fale  of  ^e  manor  to  J.  D. 
mid  alleges  in  his  bill,  that  the  copyboUUr  bad  free  land  intermixed 
jmti  i*f  copyhold  land^  fo  that  he  could  not  knovj  where  to  dijhain  ^-     -■ .    -^ 
jbr  it{  yet  a  prohibition  lies,  (*)  becaufe  he  hath  deprived  hfax^  •FoLjys* 
jidf  of  his  remedy  by  his  own  aft,  fcilicet  the  fale  of  the  manor,  "-'*>r*  ^ 
and  therefore  (hall  have  no  remedy  in  a  court  of  equity,  efpecially 
IB  this  cafe  he  (hall  not  have  remedy  againft  J.  S.  the  purchafor, 
for  the  fines  and  anears  of  iTent  due  beiore  his  purchafe.     Mich* 
10  Can   B.  R.    between  Serjeant   Hitch  am  plaintiff,   and 
Finch  and  Block  defendants,  refolvcd  per  curiam ;  and  a  pro* 
hibition  granted  accordingly  to  the  court  of  requcfts,  though  this 
matter  being  there  pleaded,  was  before  over-ruled  upon  demurrer 

to  the  bill,  j 

2,  A  woman  adminiftratrix  fued  in  the  court  of  rcquefts,  com^* 
plaining  that  (he  took  admimfiration  of  her  hdband^i  goods  thinking 
he  auas  ot&  of  debt,  except  fome  fmcdl  fums  which  he  owed  to  la- 
bourers, &c.  ndhich  fie  had  paid ;  and  afterwards  debt  upon  fpe^ 
eiaUei  were  brought  again/t  her^  upon  which  ihc  obtained  an  in- 
jundioii  there^  but  a  prohibition  was  granted  per  tot.  cur.  Cro. 
h  535-  pl*  20.  Pafch.  1 7  Jac.  B.  R.  Jobbin's  cafe- 

34  A.  a  tetmor  for  years,  orders  a  fcrivener  to  make  an  afluf^ 
ance  thereof  to  B.  rendering  rent  according  to  an  agreement  • 

between  them ;  and  the  fcrivener  grarfs  the  intire  term  rendering 
rent.  A.  ihall  have  no  remedy  in  equity  for  the  rent,  for  if  the 
affurance  is  bad,  and  yet  there  (hall  be  a  remedy,  to  what  pur- 
pofe  is  the  common  law?  2  Roll.  Rep.  434.  Trin.  21  Jac* 
i^udfon  V.  Middleton. 

4.  An  annuity  was  granted  by  the  father  to  the  younger  fon^  who  ^^^^f" 
delivers  the  deed  to  a  friend  nSl^  lofes  it*     And  the  younger  fon  Gar.Biight- 
fucs  the  eldeft  at  the  council  at  York.   Doderidge  faid,  there  was  man's  caie, 
not  any  remedy  or  ground  of  equity  in  this  cafe }  for  the  deed  might  fjj^^^  ^^^ 
leupon  condition^  or  other  limitation;  and  the  deed  ihiglK  be  lofi  d^iv  ry  wa 
bj  praSice  or  covin,  to  charge  the  heir  abfolutely.     This  cafe  ^/^"^ °^  ***» 
wui referred  to  jiAicc  Hutton.   H.  a  Cat.  Noy  82.    Vincent  v.  5^/^  j™" 
Beretlye^  '  •  keep,  who 

went  into 
Ildand,  and  m  tbc  temoval  of  dWcrs  writings  thu  annuity  was  loft,  and  now  he  fued  in  the  council  ot 
York  for  his  annuity  againft  his  eideft  brother  who  was  to  p*y  it,  and  grounded  his  fuit  upon  this 
miiw.  Per  Doderidge,  he  ihail  not  be  rtlicvcd  here  5  tor  it  was  his  own  folly  to  dciive*  them  to  fuch 
ferfent  at  bad  ao  more  care  of  them  5  and  perhaps  there  was  a  condition,  or  the  like  in  the  deed,  or 
a  limitatiQii  whereby^  the  annuity  ftoold  be  determined  }  and  he  by  combination  woujd  lofe  the  writing, 
to  charge  the  eldcft  brother  abfolutely  9  but  if  the  deed  hsd  been  loft  cafually,  as  by  fire  or  the  like, 
Afte  he  Audi  have  lelief  In  equity;  as  it  was  in  the  cafe  of  Vincent  v.  Beterley.— ^See  tit.  Faics 
(U.  a)  (W.  a)  and  tit*  Surety   (B). 

5.  If  the  lepr  enters  upon  Ins  leffor  and  fufpends  his  rent,  he  ^^^  ^*^ 
{haU  nW  have  remedy  in  equity;  per  Doderidge  obiter  &  non  ^^^^^^ 
fuit  negatum^    Lat.  149.  Trin.  a  Car.  verbis. 

6.  C-  purchafed  church  lands  in  the  rebellion  in  fee,  and  aftet-  ibid.  The 
wards  fold  them  to  H.  and  covenanted  that  he  ^Was  lawfully  feifed,  i^'^^  fald 
bfc.  but  Jbme  proof  was  that  it  was  declared  upon  thefealing^  that  to  be  6 
the  vendor  Jbould  undertake  for  bis  own  oB  only.    It  was  decreed  months  be- 
Aat  the  defendant,  who  had  recovered  by  judgmeiit  at  law,  '^^^^ 

Vol.  IV.  H  h  toould   m  *  Far- 


was 
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.  {hould  acknowledge  fatisfadion  on  the  judgment  and  pay  cdfti> 
Chan.  Cafes,  1$.  Mich.  14  Car.  2.  Q>]acot  v.  Hill. 

7.  If  after  ajignment  (f  a  hBtidy  the  affignet  fucs  the  bond  and 
^s  judgment^  and  the  Judgment  affirmed  in  error^  and  after  cx- 
r.  ecution  taken  out;  but  before  the  return  thereof,  the  afftgrnfr 

gives  a  warrant  of  attorney  to  acknovfledge  fatisfaBion  upon  reconl, 
and  thereupon  a  fuperfedeas  is  fued  out  to  ftop  the  execution; 
and  upon  motion  to  fet  afide  the  fuperfedea»>  this  was  held  ny 
Hevable  only  in  equity.  10  Mod.  io2.  Mich«  11  Ann^  B.  R* 
Parker  v.  Lilly. 


[390]   (  Q^)     Wh^t  Things  may  be  relieved  there,  nd 

againji  a  Maxim  in  Law. 

S.  C.  cited    [i.  T  F  a  man  lofes  bis  obligation  in  which  J.  S.  is  bound  to  him, 
Lit.  146.  1    yg^  hefhall  not  he  relieved  for  the  debt  in  a  court  of  eqintf, 

Fait3(U.a)  becaufe  it  is  againft  a  maxim  in  law  to  have  an  adlion  upon  tlua, 
w.  a)  and  without  Jbe'wing  it  in  court,  Mich.  3  Car.  B.  R.  between  Mil- 
tFndaJi^  LER  AND  Reames  per  Curiam,  a  prohibition  granted  to  [the  coiot 
V.  itaaej.  of]  requefts^  and  they  would  not  grant  a  procedendo,  tbon^ 
there  was  an  »affidavit  made  that  the  obligation  was  loft.] 

[2.  If  a  man  feifed  of  lands  in  tail  for  a  valuable  confideratioa 
bargains  ^nA  fells  to  another  in  fee^  and  covenants  that  he  and  his  vift 
will  levy  a  fine  for  the  better  afliirance  to  the  bargainee  ^  and  it  is 
agreed  that  30  /.  parcel  of  the  confderation^  fball  he  paid  to  -the  batw 
upon  the  conufance  of  the  fine  by  the  baron  and  femcy  and  after  the 
baron  and  feme  acknowledge  afifie  before  a  judge  in  the  circuit  in  the 
vacation ;   and  after  thefaid  30/.  is  paid,  and  received  bytbefeme^ 
the  baron  being  fick  in  his  bed^  and  after  the  baron  dies  before  the  tenif 
and  thereupon  the  feme  flops  the  pafftng  of  the  fincy  and  after  brinf} 
a  writ  of  dower y  the  bargainee  fhall  have  no  remedy  in  equity 
againft  the  dower,  becaufe  it  is  againft  a  maxim  in  law,  that  a 
fenfe  covert  mall  be  bound  without  a  fine.     Mich.  5  Car.  be- 
tween HoDT  &  LuNN,  rcfolved  by  the  mafter  of  the  rolls,  Juftice 
Jones,  and  the  mafters  in  chancery,  and  the  plaintiff  difmi^ed  ac* 
cordingly  as  to  dower ;   and  they  then  faid  it  was  fo  refolved  be* 
fore  in  Mafter  Dewi^  cafe,  one  of  the  fix  clerks ;  but  the  court 
;igrced,  that  if  the  feme  had  any  perfonal  eftatc,  as  executrix,  or 
adminiftratrix  to  her  huft>and,  (he  fhall  be  liable  for  that ;  and 
thereupon  a  commiflion  was  granted  to  enquire  of  the  afTets.] 
S«(P)  ?!•         [3-  If  ^-  ^  fi^fii  rf  ^  manor  in  which  there  are  copybolden  if 
2. 8.C.        inheritance  rendering  rent,  and  the  rent  being  arreary   the  lord  bar^ 
gains  and  fells  the  tnanor  to  y.  S.  by  which  he  hath  deftroycd  lA 
remedy  to  diftrain,  and  admit  that  he  could  not  have  an  aflioa 
of  debt  for  thefe  arrearages,  as  if  they  had  been  due  out  of » 
freehold,  he  fhoiild  not,  yet  he  fhall  not  be  relieved  in  equity  fo 
them,  becaufe  it  is  againft  a  maxim  in  law,  in  as  much  as  by  la^ 
he  bath  by  hit  own  a3  deflroyed  his  remedy.    P.  lo  Car.  B.R< 

bctritcn 


between  Serjeant  Hitch  am  plaintiff,  and  Finch  k  Block  de^ 
Icndants,  relblved,  and  a  prohibition  granted  to  the  court  of  re- 
quefts  accordingly  after  a  demurrer  upon  this  matter  there  over-  < 
ruled.] 

4.  In  former  times  the  chancellor  ufed  U  fend  for  thejudgesy  t9 
inov;  when  equity  Jbould  be  admitted  againft  the  common  laiv^  and 
when  not :  becaufe  it  is  not  to  be  aJ  teredo  for  every  fancy ^  and  it 
was  a  great  doubt  in  what  points  equity  fliould  hold  place  i  agreed 
by  Doderidge  and  Chamberlain  J.  a  Roll.  Rep.  4^4.  Trin.  ai 
Jac.  B.  R, 


(R)  What  Things  may  be  relieved  there.     Not  a  [  391  ] 
Thing  againjl  a  Maxim  in  La^w. 

[i.  'T'H  E  chancery  fliall  not  relieve  a  man  againft  a  maxiiy  of 

*    the  law  upon  a  matter  of  equity,  by  nvhicb  the  maxim    ^    1 
Jhall  be  crojfedy  for  this  is  to  (*)  make  a  new  law.      M.   16  Jac.  ♦  foI.  376. 
between  Roswell  &  EverTj  by  the  chaiiceUor«  Doderidge  and  v    -^    -j 
Button  refolved.J 

[2.  An  executor  cannot  he  compelled  to  account  in  a  court  of  equity  Roil.  Rq». 
for  things  received  by  the  tejlator  as  bailiff  or  recetvery  &c.  becaufe  c^cJ&c^p* 
he  is  difcharged  by  good  reafon,  by  a  maxim  of  the  common  law,  accordingly! 
becaufe  his  teflator  migh(  have  waged  his  lawy  and  mighc  have  had  per  cur. 
better  knowledge  to  difcharge  himfclf  than  the  executor  may.  /i"!*.*  P"*" 
M.  13  Jac  B.  R.  between  Powel  &  Harris,  per  curiam  refolved  j  granted  to 
contra  M.  14  Jac.  B.  R.  where  a  prohibition  was  denied  twice  by  tbcMarcha 
the  court,  in  fuch  cafe  to  the  council  of  York,  between  Wilbye  ^^J^^^%^ 
&PoweI.]  ^  biiiw« 

brouijht) 
oiti>  Ice.   Afberwardf  the  crturt  feemrd  to  be  of  the  fsme  oj^nion^  bat  the  prohibition  was  flayed  bjr 
iSkoiy  and  the  matter  refexxcd  to  arbitrators. 


[3*  [So]  An  executor  or  adminiftrator  cannot  be  charged  in  a  o.  borrowed 
court  of  equity  for  a  amtrtt3  made  by  the  teftator,  of  which  no  ™°"^\^'Jj^ 
Teraedy  lies  at  common  law ;   for  this  is  againft  a  maxim  of  law.  s.  was  exe- 
Contra  M.   4  Jac.   B.  R.  between  Richardson  &  Sir  Moyle  cutor,  aod 
FiKCH.  per  curiam.]  "l^^V/l  ' 

tenn  for  5  jrean,  fecured  it  to  A.  by  deed,  with  a  provifo  of  redemption.  G.  fued  S.  in  the  court  oT 
requefts  upon  this}  and  fliewed  further,  that  there  was  a  verbal  agreement  between  thera,  that  if  the 
money  was  ooc  paid  at  the  day,  A.  flaould  take  the  corn  growing  on  the  land,  and  if  the  corn  announted 
to  the  value,  G.  (hould  have  his  term  again,  and  that  he  reaped  the  com,  which  well  facisfled  the 
money,  and  yet  he  cootinued  poiTeffion  of  the  term,  which  after  came  to  S.  and  is  now  expired,  and 
U>  prayed  chat  tlie  defendant  might  account  for  the  profits.  The  defendant  moved  for  a  prohibition. 
Per  Richardfon,  though  the  tTuft  Is  contrary  to  the  indenture,  yet  fuch  averment  is  good,  notiirich* 
landing  the  provifo ;  but  becaufe  the  executor  (hail  account  to  no  one  but  the  king,  and  the  years-are 
now  fpent,  and  chough  he  occupied  himfcif,  yet  the  profits  are  aflets  j  and  if  he  (hail  recover  in  a 
court  of  equity,  there  (hall  be  a  devaftavit  againft  the  executor,  and  a  prohibition  was  granted  per  tot. 

<nr.  Litt.  Rep.  an.  Mich.  4  Car,  C.  B.  Goffe?.  Skipton. Hct,  liy.  S,  C.  but  it  only  a 

Vad  tranOation  of  Litt.  Rep. 

Utrpate  took  the  frcfti  of  the  landi  of  th?  plaiatiflF,  being  within  age,  hy  force  of  a  trvji  repcftd  in 

tin  6y  tte  father  of  the  plaintift*  by  bis  Uft  wiil,  the  yearly  talue  of  which  lands  was  80 1.  and  the  in- 

teilatt  took  the  profits  fro-n  the  I'^H year  af  fuem  Eihi,  ttU  tb*  I'^dytar  of  ker  reifn,  and  tcjb parcel  of 

^  /|''^/«^fi/t«M  Und^  in  fit,  Which  defce&ded  to  hla  heir,  too  left  ajjtu  to  p/i  MdminiOrarrix,  one 

^  Hh  2  of 


•f  the  ^dManth  ^  Jp^lf  '^^  ffamt'fy  all  d^ts  paid.  The  qoeftlon  wis,  whetfaar  in  tbii  uk  tb? 
admaniftratx^r  might  notuip  charged  in  ojuity  for  the  faid  mean  profits  ?  and  Sir  Thomas  Egeftoo^ 
maAer  of  the  KoUs,  faid,  that  be  bad  iecn  a  cafe  in  chancery  in  anno  34.  H.  6.  lefdved  by  ai  the 
jodget  of  England  remaining  in  the  Tower,  that  where  the  fieoffees  to  ufc  took  the  profits  of  the  ia^ 
and  i«jai>id  the  rents,  and  made  their  executors,  and  died,  leaving  aflets  to  fiitisfy  all  debts,  over  aad 
above  die  laid  rejati  and  profits,  that  the  executors  ibould  be  charged  to  facisfy  ceftiaiqoe  nie  for  the 
Cud  rents  and  profits  \  and  accov^ogly  it  was  decreed  in  Mewt*a  cafe  agaioft  the  defendant }  bat  whe- 
ther the  heir  ^uld  be  contributory  or  no,  it  was  doubted*  4  IniL  36,  87.  Mich.  37  $i  3)  Elja.  k 
cane*    Mean  t*  4^(.  John,  adminiilrator  of  Abuoo. 

Roll.  Rep.  f  ^.  One  jolntenant  canmtfue  his  companum  In  a  court  of  equity 
S?c/and  V  f^  ^^  taking  of  all  the  profits^  becaufe  it  is  againft  a  maxim  in  bw, 
prohibUon  H.  13  Jac.  B.  R.  between  Fin  &  Smith  refolved,  and  a  pxohi* 
was  granted   bitlon  granted.  1 

to  the  court  **  -' 

ef  icqiiefts  where  the  fuit  was ;  for  the  law  gt?  es  himno  remedy.— In  fiich  cafe  there  is  oo  ifsJyi 
vakfe  it  wete  done  on  an  agreement  ox  frtmxft  to  account.  Cary*s  Rep.  919.  %  June,  44  Efis.  Anoiu 
«—  See  tit.  Prohibition  (I.  a)  pi  4.  Portington  and  Beaumont. 

*  Two  tenants  in  common  were  of  a  hall  and  a  parlour  within  the  hail,  and  the  one  fuflTeied  the  odber 
to  come  into  the  hall,  but  kept  the  parlour  within  it  locked  \  it  was  ordered  in  the  court  of  icqoeis, 
that  their  remedy  is  at  common  law,  but  for  the  inner  room  they  confefe  an  oufter,  and  piobibiiiaa 
was  granted*  and  prayed  to  be  diflblved,  but  Hanghton  J.  faid  it  could  not ;  for  thb  is  an  oute  * 
common  Jaw.    %  KotU  Rep.  434;  Trin.  ai  Jac.  B.  R.  in  cafe  of  Hadfen  ?•  Middleton* 

5*  {392  J 

[  J.  If  an  infant  fells  lands  for  money^  and purchafes  aiier  hnis 
with  the  money^  yet  this  fale  by  the  infant  ihaJl  not  be  helped  by 
the  chancery,  becaufe  the  perfon  of  the  infant  is  difabled  by  a 
maxim  in  law. '  M.  16  Ja.  in  Roswell  and  Evert^  by  the  dun- 
cellor^  Dodderidge  and  Hutton.]    - 

[6.  The  afftgnee  of  a  covenant  cannot  fue  in  a  court  of  equity  to 
have  benefit  of  the  cpvenant,  for  this  is  againft  the  law  to  aflign 
a  covenant*  M.  1 1  Ja.  B.  R.  between  Woodford  and  Holland^ 
per  curiam^  a  prohibition  granted  to  the  court  of  requefts  for 
luch  a  fuit  there.] 

[7.  An  executor  in  a  court  of  equity  ought  mf  to  be  con^Ied 
Upay  legacies  kefvre  obFigations  fwfeited^  for  this  is  againft  the  com- 
mon law.  Mich.  1 1  Ja.  B.  R.  between  Wigglrswortb  an!> 
Eteret,  refolvcd.] 
+  Ir.  Con-  [8.  If  2Lfeoffinent  had  been  made  to  the  ufe  of  a  femty  ^tho  ted 
i^r^Sea^  i^<witt/,  and  they  lad  fold  the  land  to  a  fhranger  fw  money^  andtk 
s.  C  and  feme  bad  received  the  money,  and  upon  the  requefl  tf  the  baron  and 
fays  it  waa  fintf,  the  fetffies  had  made  an  efiate  to  afiranger  acc9r£ngly.  After 
agftsSnS  the  death  ofthe  baron  the  feme  might  have  brought  a  fobpoena  in 
irchevcnd«x  chanccry  againft  the  feoflfeesy  and  recovered,  for  the  chancery 
confeifca  ^  fl^all  flot  help  thfa  void  (alc  made  by  a  feme  covert,  for  flbe  cooM 
he  1mi^r».  ^^^  confent  to  it,  and  all  the  z&  was  the  a£l  of  the  huiband  only, 
der  the  land  ,and  the  receipt  of  the  moiiey  by  her  waa  not  to  any  purpofe,  inaf- 
iL'ttte**  ^^^^  ^  ^  could  not  have  any  advantage  diertot,  but  the  ba* 
wife  the  '  ron.  f  7  £.  4.  14.  b.  by  all  the  iuflices  and  chancellor;  ac« 
^Boficein  cordingly  this  cafe  was  agceed  m.  16  Ja*  in  chancery  by  the 
"^^^^   chancellor,  Dodderidge  and  Hutton,  in  Roswex-l's  cafe.  J 18E. 

cd/orthe       ^12* 

land.    I  ■■ 

Fiuh.  Sohpotna,  p!.  q.  citet  S.  C.  accordlogly.  ^  S  C.  cited  RoU.  Ren.  axo.  pL  at.  Trin.  It 

Jac  A.  R.  Arg.  in  Rufiiwell^t  cala.  }  S€e  fU  9.  S.  C. 
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fp.  If  Tifeme  makes  a  feoffment  to  her  own  «^,  and  after  takes  Br.  Con- 
hu/band^  and  after  makes  her  nmll^  that  the  feonees  Jball  make  an  '^*"^»  ^ 
eftate  in  fee  to  her  hujband^  and  diesy  this  deviic  fliafi  not  be  mzAt  s.  C.  ac- 
good  by  chancery,  becaufe  all  adis  by  a  feme  covert  are  void,  and  cordfa^/. 
the   law  of  confcicnce  follows  this.     18  E.  4.  11.  b.  by  all  the  ^^'7*^ 

jUltlCCS.]  ,3.  cites 

S.  C.  and 

by  all,  pTKter  Tremaiiei  the  will  is  void ;  and  yet  per  Vavifor,  feme  corert  may  make  teftament,  by 
agreement  of  her  buofl|  of  an  obligation  made  to  her  befoce  the  covesture,  and  of  paraphetoaUay  vis* 
her  app«x«l. 

f  TO.  If  a  man  had  devtfed  lands  to  anbther^r  a  valuable  con/t-^  RoD.  Rep. 
deration  at  the  common  law,  iefbre  the  Jiatute  of  wills^  where  there  p^*j^'  '*' 
nveis  no  ctiftom  to  warrant  it^  uiis  could  not  be  helped  by  chancery>  jac.  B.  R. 
becaufe  this  is  againft  a  maxim  of  the  common  law.  M.  16  Ja.  Rniliweira 
in  RoswELL  AND  Every's  cafe,  agreed  by  the  lord  chancellor,  ^^'j^^ji.^* 
Dodderidge  and  Hutton«]  21S.  pi.'x9. 

Trin.  13 
Jbc.    B.  R.  S.  C.   and  1x9.  pi.  23.  S.  C.  but  S«  P.  does  not  appeal  clearly,  but  feems  to  be  ia- 
triKJfi^,  U>id.  2SO.  in  priacipio.  * 

Qi  I*  If  a  rnan  that  is  non  compos  mentis  aliens  land,  tJm  Jball  r^'^-   <% 
not  be  rejlored  to  himfelf  by  chancery  upon  a  matter  of  equity,    ^®**  377* 
*  againft  the  maxim  of  the  common  law.    Mich.  16  Jac.  in  Ros-  L  ..  --,    -^. 
WELL  AND  Every's  cafe,  by  the  lord  chancellor  and  Dodderidge  iJ9.'pi.^3. 
acnrccd.1  RoihweU't 

*"  ^  cafe,S.C. 

bvt  S.  P.  does  not  appear,  but  cim  4  R,ep.  Bever1ey*s  cafe,  that  a  man  of  non  fluue  memo^ic  iliaU  noC 
be  aid^  in  cbaocety  to  avoid  bis  own  obligation,  becaufe  it  is  againft  a  maxim  in  law. 

•C393] 
£12.  A  purchafer  of  a  reverfion  Jhall  compel  the  leffee  in  chancery  Idonotob*' 
to  attorn^  where  he  hath  no  means  to  compel  him  by  the  common  law  ;  ^\^^^ 
for  this  is  ^particular  mifcbief  not  againft  any  maxim.     Mich.  16  wbetein 
Jac,  in  Roswell's  cafe,  agreed  per  Dodderidge,  according  to  fe-  Rufl^weil's 
veral  precedents  in  chancery  (hewed  to  him.]  "i^twi  in' 

Roll.  Rep..— —See  rit.  Rent  (M.  c)  per  totnoi* 

f  13.  If  there  be  leffeefor  life^  the  remainder  for  life ^  the  r^wr-  Mo.  554. 
^fi^H  or  remainder  in  jeey  and  the  lefTee  in  poffejfton  waftes  the  land,  ^^J^Jj^* 
though  he  is  not  puniihable  by  the  common  law  during  the  "s^-^^iXvi* 
mainder,  yet  he  may  be  reftrained  in  chancery  4  for  this  is  zpar"  Egertonfald, 
ticular  mtfchief;  and  though  he  is  not  puniihable  during  the  con-  ^*^jj*^^ 
tinaance  of  the  remainder,  yet  it  is  a  tort,  and  he  is  puniihable  dentin  time 
after.   Mich.  16  Jac.  in  Roswell's  cafe,  agreed  per  Dodderidge,  ®f  R-  a. 
according  to  the  precedents  of  the  court  of  chancery  whidi  J^chcaSit 
were  betore  cited.  J  was  decreed 

In  chancery, 
by  the  advice  of  the  jadges,  on  complaint  of  the  remainder- man  in  fee,  that  the  firft  tenant  ihould  not 
4o  vraAe,  and  thatan  injundion  was  granted.— See  tit*  Wafte  (R.  a)  (S.  a)  per  totum. 

£14.  \iby  the  ufage  of  a  certain  country  land  is  to  lie  in  common 

every  third  yeary  and  the  owner  of  this  land  by  deed  leafes  this  land 

for  10  years  then  next  enfuingy  provided  every  third  year^  when  the 

latsd  is  to  ^  in  common^  Jball  not  be  reckoned  among  the  to  years g 

H  b  3  though 
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though  this  provifo  is  void  by  the  common  law,  yet  it  fliall  be 
helped  by  the  chancery,  and  the  IcfTee  fhall  have  the  20  years^ 
leaving  out  every  third  year^  for  this  is  not  againd  any  maxim 
of  law,  but  it  is  according  to  the  intent  of  the  deed.  Mich.  16 
Jac.  in  chancery,  between  Fleet  and  Cooper,  decreed.] 

[15.  If  there  be  an  agreement  upon  marriage  betiveen  A.  and  £• 

that  a  jointure  Jhall  be  made  by  grant  of  a  rentja  B*  (the  father  of 

A,  the  feme)  his  executors  akd  ajfigns  for  the  life  of  tbefeme^  and 

*   that^r  default  of  payment  B,  the  {ztherjball  have  em  eftate  for  cer^ 

tain  years  in  the  landy  out  of  which  this  iflues,  if  A.  the  feme  fi 

hng  lives  J  and  after  the  rent  is  granted  accordingly,  and  by  fcreiai 

fubfequent  ads  the  grant  is  confirmed,  and  the  wife  of  C.  thi 

father  of  E,  the  barony  joins  in  a  fine  with  C.  her  huiband,  far  ibe 

bftter  fettlement  thereof  and  after  both  the  barons  grant  a  l$pfe  for 

yearsyjii  truft  for  the  feme  of  C,  to  the  intent  that  fhefhould  pay  the 

faid  80  1.  rent  to  A,  thefemcy  and  that  fheherf elf  fhall  have  40/.  a 

year,  and  that  if  the  rent  be  not  paidy  that  the  lecfe' fhall  be  vad;^ 

after  B,  the  father  tf  A,  diesy  without  making  any  afjignee  ef  the 

renty  by  which  the  rent  is  extinB  in  law  ;  yet  this  (hall  be  made 

good  againft  the  wife  of  C.  and  the  lefTees  in  truft  for  Ac  wife 

of  C.  becaufe  (he  gave  her  confent  thereto  by  fine,  and  the  tnift 

is  to  be  guided  in  a  court  of  equity.    Tr.  3  Car,  between  Sir 

Richard  Buller  v.  Cheverton  and  Polwheel,  decreed  ia 

chancery  by  Juftice  Jones.] 

Itoll.  Rep.         [  1 6.  A  court  of  equity  cannot  compel  an  exeaitor  to  perform  a 

|6.  pi.  36.  decree  made  there  againft  the  teftator  before  Qflatute  ackwnoledpi 

cprdiDgfy.-  by  him.  Mich.  12  Jac.  B.  R.  between  Walter  and  Heyford, 

A  deer  e  in   per  Curiam,  and  a  prohibition  granted  accordingly  to  the  coiuicil 

clumcery         of  York.  1 

agaii^ft  an  -* 

executor  ihall  not  be  fatuficd  before  an  obligation  made  by  tbe  teftator,  which  becomes  doe  aAcr  kit 

death  ;  par  Roil  J.  $ty.  38.  Trio.  23  Car.  B.  R.  in  caie  of  Eeles  v.  Lambert. 

[  394  ]  [17.  If  two  fubmit  themfelves  to  the  arbitrament  of  J.  S.  of 
all  controverftesy  ita  quody  &c.  dc  praemiflis,  &c.  and  J.  &  makes 
an,  award  of  part  onlyy  fo  that  the  award  is  void  in  law,  this  fhalt 
not  be  made  good  in  a  court  of  equity ;  becaufe  tkc  award  was 
merely  void  by  law.  P.  7  Jac«  B.  between  Robinson  and  Biss, 
f  adjudged,  and  a  prohibition  granted  to  the  council  of  York.] 

[18.  If  a  man  for  100/.  ajfumes  to  make  a  leafefor  21  yearSy  ad 
^  -^■■■■^  dieSy  his  heir  is  not  compellablcy  in  a  court  of  equity,  to  make  the  Icafc  \ 
•  Fol.  378,  (♦)  for  this  is  againft  tlie  common  law.  Mich.  3  Jac.  B.  between 
Chapman  and  Boxer,  per  curiam.] 

[19.  If  a  feme,  tenant  in  dowery  fues  in  a  court  <A  eqmty  Jer 
damages y  where  her  hufbund  did  not  die  feifedy  a  prohibition  fos; 
for  it  is  againft  the  common  law.  Mich.  5  Jac.  B.  between  Sweet- 
man  AND  Revet,  refolved,  and  a  prohibition  granted  to  tic 
court  of  requefts  accordingly.] 

[20.  If  A,  grants  a  rent  out  of  land  to  B.  and  after  grants  tke 
hmd  to  the  Jon  and  heir  in  fecy  and  covenants  that  it  is  d^chargedtf 
all  incumbrances  prater  the  faid  renty  and  after  J?,  lofes  his  deed  efd» 
^rant  of  the  rent^  and  therefore  fu^^  in  a  court  of  equity  for  tbc 

rest) 


rent,  a  prohibition  lies;  for  it  is  a  maxim  in  law  that  none  fiiall 
recover  fuch  rent  without  (hewing  of  a  deed. 

B.  R.  between  Beverly  and  Units  }  a  prohi- 
bition granted  to  the  council  of  York ;  and  Mich,  a  Car.  a  con- 
fultation  was  prayed,  and  denied,  but  referred.] 

[2 1.  If  a  maiifues  in  a  court  of  equity  U  haveftiftn  of  a  rent-feck^ 
a  prohibition  lies  for  the  caufe  aforefaid ;  for  this  would  be  to 
make  a  new  law.  Mich,  a  Car.  per  Doderidge.  M.  5  Car, 
B.  R.  between  Norris  and  Price,  agreed  per  curiam,  where 
the  rent  commenced  by  grant.] 

[22.  But  if  a  rent  be  devifedby  ivill  in  writing,  a  court  of  equity  Mo.  So$. 
may  compel  the  tenant  of  the  land  to  give  feifin,  becaufe  by  in-  J*;  '°9»« 
tendment  the  tenant  of  the  land  was  inops  confilii  at  the  time  of  jacJnuhs. 
the  devife.  .Mich.   5  Car.  B.  R.   between  Norris  and  Price,  in  the  cafe 
per  curiam,  upon  a  prohibition  to  Wales.]  m^"**  ^* 

S.  P.  cited  by  Ld.  C.  Eliefnnere  as  decreed,  becaufe  withoat  feifin  the  devifee  has  no  lemedy,  and  yet 
the  rent  is  in  the  devifee  by  the  ricrifc.  Ibid.  626.  pi.  819.  Trin.  49  Eliz.  Webb  ▼•  Webb,  the 

tertenant  was  decreed  in  chancery  to  pay  a  rent  feck  devifed  by  a  will  out  of  land,  notwithftandinf 
no  feifin  was  had  of  it ;  and  (ays  that  44.  a  like  decree  was  in  cafe  of  Ferrey  ▼.  Tanner.  ^e  tie. 
|teiiC'(M.  c)  pertotum. 

^3.  A  prohilntion  was  prayed  to  the  Court  of  requefts  upon  \ 

this  fuggeftion,  that  one  executor  fued  another  to  account  there  *,  and 
an  executor  at  the  common  law,  before  the  ftatute  of  WeAm.  2. 
cap*  II*  could  .not  have  an  account  for  caufe  of  privity,  and  now 
by  that  ftatute  they  may  have  an  account,  but  the  fame  ought  to 
be  by  writ,  and  therefore  no  account  lies  in  the  court  of  requefts. 
Mar.  99.  pi.  171.  Trin.  16  Car.  Anon. 

24.  If  a  man  has  land  fuhjeB  to  the  payment  of  a  rent-charge^  and  Bat  where 
grants  part  of  the  lands  to  B.  and  covenants  that  that  part  fiouid  be  ^^V^ 
difcbargedofthe  renty  yet  this  is  not  fuch  a  real  covehant  that  (hall  (kwe^  in  th« 
run  with  the  land,  and  charge  the  other  lands  with  the  wlu>le ;  New  Rirer 
but  it  is  only  a  perfonal  covenant,  which  muft  charge  the  heir  J^J^[jJ^ 
only  in  refpe£l  of  aflets.    Hard.  87.  Mich.  1656.  between  Cook  to  fell  14 
and  Arundel,  decreed  in  fcaccario  accordingly*  ftareatbere- 

,  oftoB.  and 

there  being;  a  charge  on  the  36  (hares  of  500 1.  a  year  rent  to  the  crown  in  fee,  and  100 1>  a  year  to  H» 
for  life.  M.  cotcnanced  to  difcharge  the  faid  14  fliares  which  he  had  agreed  to  Veil  to  B.  from  thofe 
fcnts  j  aad  it  waf  decrepd  that  the  plaintiff  who  claimed  under  B.  fhould  enjoy  the  faid  14  iharesdif- 
charged  of  tl^ofe  imts,  and  that  the  other  22  ihares  ihould  be  fubje^  to  the  plaintiff's  indemnity 
*  therein,  notwith (landing  it  was  infiftcd  that  H.*s  covenant  to  difcharge  the  14  fhares  of  thofe  rents 
was  merely  perfanal.  and  did  not,  nor  could  charge  the  whole  rents  upon  (he  41  fliares.  Chan.  Caies^ 
%l%m  Trin.  xj  Car*  a.  Combury  y.  Kliddlctoa. 

•  c  39n 

25^  In  cafe  of  an  executor  who  commits  a  devaftavlt  and  dies,  f^d.  304. 

his  executor  fliall  be  charged  in  chancery,  though  he  cannot  be  foyf  J^ltthe 

charged  at  common  law.     Admitted.     Chan^  Qafe$  303.  Mich,  executor  in 

20  Car.  2.  in  Van^crc's  tafe.  cafeof«do, 

^  vaAavit  is  ia 

siaCpre  of  a  troftee  of  aneftafie;  but  that  in  the  principal  cafe  the  teiUtor  wu  ^  trcfpafibr,  to  vhi^ 
tb(  executor  is  no  wa^FS  Ua^ie« 


Hl»4 
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(S)     In  what  Cafes  a  Man  fhall  be  relieved  againfi  a 

Statute. 

[X,  'tyllT'HERE  there  is  an  (^parent  frauds  or  a  JuUous  ctfi  hf 

^^     lawy  of  which  the  party  eould  not  havf  cmiufanetj  dieie 

it  ihail  be  aided  by  a  court  of  equity  againft  a  i^atute.     Mkh.  id 

Jac.  faid  by  the  lord  chancellor  in  Long's  case,  and  Rosvbll's 

CASE.] 

[2.  As  if  aft^rthe  13  Eitz.  cap.  10,  a  dean  and  chapter  bad  kifii 
lands  to  the  king  for  a  valuable  con/iderationy  at  which  time  the  lavf 
was  taken f  that  the  king  was  not  bound  by  theflatute^  fo  thatfucb  leeft 
was  goody  and  the  king  ajjigned  it  over^  and  now  the  lam/  is  takn 
that  the  law  is  contrary^  fcilicet,  that  the  king  is  bound  by  the 
ftatute ;  yet  this  ihal)  be  made  good  by  thia  court  againft  the  fta- 
tutCy  becaufe  he  could  not  know  the  law  in  a  matter  fo  doubtful* 
*  Mich.  16  Jac.  B,  R.  in  chancery,  between  Long  and  the  Deam 
AND  Chapter  of  Bristol,  adjudged,  and  decreed  that  the  leflee 
ihall  enjoy  it,  paying  200 1.  to  the  dean  and  cdiapter ;  and  fudi 
^  decree  was  made  between  Maudlin-College  and  Wood.] 

[3.  If  the  father y  .by  his  will  in  writing,  devifts  lands  1»  bi» 

younger  /on,  and  the  elder  Jon  knowing  thereof  enters  into  the  laad| 

and  dij/eifes  the  father ^  and  fo  continues  tUl  the  death  (f^the  father,  by 

which  tne  will  is  void,  yet  becaufe  it  was  made  Toid  by  deceit  and 

covin,  it  fhall  be  made  good  by  chancery.     Mich.   16  Jac.  hj 

the  lord  chancellor  in  Roswell's  and  Evbrt's  case.] 

^Sf^^irf         [4.  If  a  man  in  a  court  o{ei\mty /ties f>r  a  rent,  and  the  deflmd' 

m^Sh9d   ^^t  pleads  the  fiatute  of  limitathns  of  32  H.  8.  and  alleges  that  Ae 

in  e^ky      pkantijf,  &c»  had  not  any /ei/in  of  the  rent  within  60  years,  zecoh 

fS^'teifM.  ^^*^8^^  ^^^  ftatute,  and jfhews  that  this  which  is  demanded  is  m 

jnitations  '  rent-fcrvice,  for  be  fhews  that  king  £.  tf.  was  feifed  of  die  k^ 

ioo  tit.  Li-    the  court  ought  not  to  proceed  agatnft  the  ftatute  to  rcfierc  tlie 

m  p«  «•-  P^^y  *  ^^'^  ^^  *^  againft  the  faid  ftatute ;  and  if  the  courts  of  the 
f-  _-_  common  law  are  bound  by  the  ftatute,  the  courts  of  equity  aie 
•  Foi.  379.  alfo  bound ;  and  when  a  man  hath  but  one  right  *  of  a£Hcto|  if 
'»■*■— v^'-^  the  afticn  is  taken  away  the  right  is  taken  away,  otherways  where 

•uScr^-  ^^  ^^^  *  "^^^  ^^  entry.  Mich.  14  Car.  B.  R.  between  Moum« 
tw  Md  ^  tague  and  Goldsmith,  which  concerned  the  hofpital  of  St 
E  Kfi  Ch.  Catharine's,  refolved  per  curiam,  and  a  prohibition  granted  ac** 
i' not  with-   cordingly  to*  the  court  of  requefts.] 

in  the  ftatute  of  2 1  Jac  cap.  x  6.  of  limitidons,  and  therefore  no  Upft  of  dme  Ml  tak«  aivtj  nmtkf 
in  equ'ty  for  it ;  but  for  odier  adions  which  are  within  the  ftatute,  and  the  time  elapfiad  by  tJie  ftateve^ 
there  is  no  remedy  in  equity  ;  and  chat  (rhey  fud)  wa«  always  the  difference  ulien  by  my  L4.  Kctpcr 
Coventry  :  but  joftice  Crawley  faid  that  he  had  conferred  with  the  lord  keeper,  and  that  he  told  him 
that  remedy  in  equit  was  not  taken  away  in  other  adioaa  within  thia  ftatnte*  Mar*  x%%.  fi.  aoy* 
Mich.  1 7  Car    Anon. 

[396] 

See  Roll,.  [5.  If  a  man,  having  lands  held  in  capite,  conveys  2  parte  of  hk 

SfV*!  RyV.  ^^^^^  ^^  ^f'^  '*"''*'''  the  fiatute  of  32  Uf  34  H.  B.  rfwiUs,  aniefu^ 
wdrscafe,'  devi/e^  that  his  ^ecutor  Jhdl  fell  the  9tber  '^d  part  for  ffifj^jiwf  tf 


tif  dtkff  and  died ;    and  the  executory  ijfiree  tfa  decree  h  chtm*  S*  C.  fcot 
ctrj  compelling  him  to  it,  fills  the  land  fir  a  valuable  confideroHon^  notciwrir 
and  with  the  money  pays  the  debts  to  t»bich  the  heir  is  liable  being  appear;  M 
dtde  by  obligation^   fo  that  the  purchafer  bath  much  equity  of  his  »» «  ^  the 
fide,  yet  this  3d  part  being  void  by  the  common  law,  and  3a  &  bSng^con- 
34  H*  S.  itjball  not  be  made  good  againft  the  ftatutes  by  chancery,  micted  fora 
becaufe  it  is  diredly  againft  the  ftatutes ;  for  this  would  crofs  ^^""^^  ^ 
the  ftatutes,  and  then  it  would  be  in  the  power  of  the  court  o^       ^''^'^ 
chancery  to  make  a  new  law.     Mich«  16  Jac*  in  chancery,  be«* 
tween  Roswell  and  Eveky,  refolved  by  the  lord  chancellor^ 
thie  mafterof  the  rolls,   and  juftice  Doderidge,  and  juftice  Hut-* 
ton,  upm  argument,  and  a  decree  before  made  to  die  contrary 
levcrfed  accordingly.] 

[6.  If  tenant  in  tail  males  a  leafe  for  years  not  warrantable  by 
the  ftatute  of  3a  H.  8^.  this  ihall  not  be  made  good  in  chancery 
upon  a  good  matter  of  equity.  M.  16  Jac.  in  Roswell's  case^ 
per  Button.] 

[7.  So  if  tenant  install  bargains  and  fills  the  lands,  yet  this  can-  ^*  •^J* 
not  he  made  good  in  equity  againft  the  ftatute,   by  which  he  is  1. c.refolr- 
difabled  to  bar  his  ifTue.     Hobart's  Reports,  between  Cavendish  ed  by  Ld. 
andWorslt,  refolved.]  •  ^^'J!^ 

J.  Aflilhnt. — S.  P.  accordingly  by  Chamberlaine  J.    %  KoU.  Rep.  434.   Trin*    fti  Jac.        ■  igac 
tit.  Tayk  (E).  n 

[&•  A  tefiamettt  naval  or  tmlitary  made  of  lands  wthout  writings 
for  want  of  fuch  things  requifite  thereto^  yet  this  devife  per  p^ 
Tol  (hall  not  be  helpt  againft  the  ftatute.  Mich.  16  Jac.  in  Ros- 
well AND  Evbry's  case,  by  the  lord  chancellor.] 

9*  If  the  Jeffee  of  a  prebendary  or  bijbcp  mortgages  his  leafe^  and 
fAer  the  day  pays  the  money,  and  thcnfurrenders  and  takes  a  new  kafi 
ziom  the  prebendary  or  biihop,  he  hath  equity  againft  the  mort*  , 
gagee ;  but  if  the  prebendary,  igc.  dies,  this  equity  will  not  make 
the  fecond  leafe  good  againft  the  fucceilbr  againft  the  ftatute 
which  binds  all  men,  and  has  no  faving  of  fuch  rights  of  equity, 
and  the  chancellor  cannot  add  to  the  ftatute  to  make  a  faving 
which  the  ftatute  has  not  made,  i  Chan.  Cafes  228.  Fafch.  x5 
Ci&r.  2.  in  cafe  of  Cooke  v,  Bampfield. 


(T)    Chancery,  and   Courts  of  Equity.     In  what  ^tf;^  ^^t 
Cafes  a  Man  (hall  be  relieved  there  againji  a  Deed  iTermcnta 
not  againji  the  Agreement,  of  the  Parties.  Sl^uity.* 

£!•  1  P  a  man  makes  a  conveyance  of  a  houfi  to  the  ufe  ofhimfilf  But  fee  tSe. 
**  for  life,    without  impeachment  of  wajle,    the    remainder   to  Wafte(R.a) 
•nother,  and  after  the  lejfie  will  pull  djivn  the  houfi,  yet  he  in  the  ji}J*<>f'vane 
semainder  fliall  not  be  relieved  in  the  court  of  requefts  upon  an  y.  Barnard, 
overment  that  their  agreement  was,  that  the  lejfie  ought  not  to  do  any  a«d  the 
wbst^ary  waje,  for  he  fliall  have  no  averment  againft  a  detd.  ^^^^^ 

Mich, 


tj97 


Cgftncet;. 


cootnrrwas  l^cfa.  8  Jac.  B.  AucE  Parawick's  cafe  tttdbnif  aoA  a  pan 

md  fee  ievetal  ocher  ufei  tbeic  to  the  like  point.    And  lee  •!£>  (S.  a)  ibid. 

*  [2*  If  ji.  Uafes  lands  /0  B.  without  impeachment  of  wqfie^  and 
after  J?,  ^uiib^r  £i  bam  upon  part  of  the  land,  to  put  in  certain  tithes 
which  he  obtained  by  leafe  of  another y  and  after  the  leaje  of  the  tithet 
being  expired^  and  having  no  ufe  of  the  bam,  he  fuffers  it  to  He 
without  ufcy  per  quod  beggars  inhabit  there  in  their  pafTage,  which 
draws  an  inconvenience  to  the  neighbours,  and  thereupon  B. 
pulls  down  the  barn  before  the  etui  of  his  leafe  of  the  landy  and  there- 
upon A.  fues  him  in  the  court  of  requefts  for  damages,  and  B* 
there  juflifies  by  force  of  the  claufe  without  impeachment  of 
wafte,  and  the  other  matter,  and  notwithftanding  a  decree  wu 
there  made»  that  B.  ihould  pay  lol.  damages  to  A.  for  it,  apro* 
■    -,  hibition  lies  in  this  cafe,  becaufe  this  is  againfl  the  cxpreis  agree- 
+  Foi.  380.  ment  of  the  parties.     Mich.  14  Car.  (f )  B.  R.  between  the  maf- 
ter  of  the  hofpital  of  St.  Oswald  and  Salwat^  refolved  per 
curiam,  and  a  prohibition  granted  accordingly.] 

[3.  But  if  a  leflce  for  years,  without  impeachment  of  waftc^ 
about  the  end  of  his  term^  intends  to  cut  down  all  the  Umber  trees j  an 
«^ux,  »  injuiy^ion  lies  out  of  a  court  of  equity  upon  this  matter,  to  ftop 
Freem.Rep.  the  cutting  down  of  the  trees,  notwithftanding  the  agreements 
5v  pJ«^6«-  the  parties,  becaufe  this  is  againfl  the  good  of  the  public  to  deftroy 
168^  that  ^^  trees,  and  thefuit  there  is  to  hinder  and  prevent  it,  arul  not  to  have 
aninjuDc-  any  damages  after  it  was  done.  Mich.  14  Car.  B.  R.  in  the  (kid 
^^^  ^T  s  ^  ^^  Salway,  faid  per  Bramfton,  that  this  was  the  bifhop  of 
Srwaftc**  Winton's  cafe,  which  was  referred  out  of  the  chancery  to  the 
(R.  a)  pi.  judges,  and  by  their  advice  an  injun^ion  granted  for  the  caufc 
'^  1'  ^'     aforcfaid.l 

and  the  rea-  ^ 

ibo. And  %  Freem.  Rep.  54,  55.  Ld.  Chancellor  faid,  that  if  Aen  be  tmaat  lor  K^  inthoat 

impeachment  of  wafte,  if  he  goes  to  pull  down  houfes,  &c.  to  do  waftc  maiicioufly,  this  cooit  will  le- 
flrain,  although  he  has  exprefs  power  by  the  a6t  of  the  party  to  commit  wafte  j  for  this  conrt  will  mo* 
derate  the  ezercife  of  that  po«er,  and  will  reftrain  extravagant  humorous  wafte,  bccaofe  It  is  pro  bono 
publico  to  icftjain  it  \  and  he  faid,  he  never  knew  an  injunction  denied  to  ftay  dw  puUuig  dova  of 
houfes  by  tenant  without  impeachment  of  wafte,  unlc(s  it  were  to  ferjeant  Pcck^  in  my  lord  Oxford's 
cafe,  and  he  laid  he  did  believe  he  ftiould  never  fee  this  court  deny  it  again. 


8.  C.  cited 
byU.C. 

Kotting- 
h^m.  2 


eary*! 

Kep.  23. 
cites  S.  C« 
and  becaufe 
he  had  i^ot 
^yidproouo, 
bat  only 
things  inac- 
tion, and  the 
feller  would 
not  bring 
adion  upon 
them  for  the 
benefit  of 
the  vendee, 
i»  was  order. 
cd  here,  by 
the  aflent  of 
lfacjttdgeS| 


4.  In  debt  the  cafe  was,  that  where  a  man  had  bought  certain 
debts  of  one  B,  due  to  him  byfeveraly  for  40  /.  and  was  to  bind  him- 
felf  in  an  obligation  for  the  40  L  and  fued  in  chancery  for  confci- 
ence,  becaufe  it  is  a  chofe  en  action,  and  therefore  he  has  nothing 
for  his  money,  and  cannot  fue  for  it,  but  the  vendor  may  fue 
and  reieafe,  and  therefore  he  brought  fubpoena  to  be  difcharged 
of  the  obligation  in  conscience,  and  the  ddfendant  appeared,  and 
the  chancellor  awarded  that  the  obligation  fliall  be  brought  in  to 
be  cancelled,  and  for  not  doing  it  the  obligee  was  committed  tQ 
the  Fleet,  there  to  remain  till  he  did,  and  there  he  remained, 
and  fued  the  obligation,  and  the  defendant  pleaded  this  matter  in 
bar,  and  by  the  beft  opinion  it  is  no  plea ;  for  per  Prrfot  and 
others,  the  chancery  is  not  a  court  of  record,  but  to  repeal  patents  of 
the  king  upon  a  fci.fa.  and  upon  pleas  of  debt,  &c.  there  between 
13  tartiei 


fartiet  pfivilegeiy  and  fucb  pleas  dtfcuffed  there  is  a  good  tar  at  tie  A«wto  caU- 
£ommon  iaw,  for  upon  thofe  writs  ofcrror4ics  in  parliament  ^  but  J^n^o*)*^  ^^ 
as  to  matters  offubpaena  there  it  is  no  court  of  record,  and  therefore  Should  brii^ 
of  this  does  not  iie  writ  of  error,  and  when  the  party  cannot  intheoWi- 
have  writ  of  error  if  the  court  errs,  there  by  fuch  awards  he  fhall  SnaOtel^ 
not  be  barred ;  for  the  chancery  can  only  examine  the  confcience, 
and  if  they  make  a  decree,  and  the  party  refufes  to  obey  it,  they 
can  do  no  more  than  award  him  to  prifon,  there  to  semain  till  he 
does,  and  if  he  will  remain  in  prifon  there  is  no  remedy  ;t  for 
diere  he  may  proceed  at  common  law,  and  the  decree  is  no  bar. 
Br.  Jurifdidion,  pi.  53.  cites  37  H.  6.  i. 

5.  A.  poffejjed  of  a  term  for  years,  affigned  the  fame  to  truflees^    [  3^8  ] 
and  then  purchafes  the  fee,  and  then  fettles  the  fame  on  his  w^efor 

her  jointure,  and  dies  ;  the  wife,  in  confideration  of  money,  releafes  to 
the  executors  all  her  right  to  the  perfonal  eflate,  and  afterwards  the 
fee  is  evi&edy  and  it  appearing  by  the  proof,  that  the  agreement 
which  begot  the  releafe,  was  before  the  title  to  the  inheritance 
was  avoided,  and  concerning  that  which  was  then  looked  upon  as 
perfonal  eftate,  and  not  touching  the  leafe  -,  and  that,  notwith- 
nanding  the  releafe,  the  feme  continued  the  pofleiBon.  It  was 
refolved,  that  the  releafe  fbould  not  bar  or  preji^lice  the  plaintiff's 
title  in  right  to  the  leafe  ;  and  it  was  decreed,  that  (he  (hould  hold 
for  fo  many  years  as  fhe  lived,  and  that  if  the  leafe  were  renewed, 
Ihe  pay  proportionably  to  her  eftate  for  life,  that  the  jointurefs 
(hould  hold  for  fo  many  years  as  (he  lived,  and  then  to  go  to  the 
executors.  Chan.  Cafes  47.   Pafch.  16  Car.  2.  Bawtry  v.  Ibfon. 

6.  A  bond  was  entered  into  before  the  wars,  conditioned  to  pay 
40/.  a  year,  for  1%  years,  out  of  the  profits  of  an  Mce,  which  was 
[afterwards]  taken  away  by  the  ufurpers.  The  ^ce  was  revived, 
and  the  obligor  being  fued  upon  tlie  bond,  he  exhibited  his  bill 
to  be  relieved  againft  the  bond.  The  obligee  in(i(led,  that  the 
office  continued  feme  part  of  the  1 2  years,  and  being  now  re- 
vived, the  obligor  ought  to  pay  the  40 1.  a  year  for  12  years,  or  be 
difmifTedi  for  the  obligee,  having  the  law  with  him,  ought  not  to  be 
hurt  in  equity,  without  fatisfaftion  according  to  the  condition. 
Decreed,  that  the  obligor  pay  the  40 1.  for  fo  many  years  as 
the  office  continued,  and  thereupon  the  bond  to  be  delivered  up, 
Chan.  Cafes,  72.  Hill.  17  &  18  Car.  2.  Lawrence  v.  Brafier. 

7.  B.  purchafed  a  manor,  and  a  little  before  tlx  purchafe  a  copy- 
hold efcheated,  which  was  not  intended  to  pafs,  and  therefore  was 
left  out  of  the  particular,  but  the  conveyance  was  fufficient  in 
law  to  pafs  It.  The  vendor  exhibited  a  bill  to  be  relieved,  and 
had  a  decree  to  hold  of  B.  the  purchafor,  2  Vent.  345.  Trin. 
32  Car.  2.  in  Cane.  Bever(ham's  cafe. 

"8.  Where  a  man  buys  land  in  another  marfs  name,  and  pays  money. 
It  will  be  in  truft  for  him  that  pays  the  money,  diough  no  deed 
declaring  the  truft,  for  the  ftatute  of  29  Car,  2.  called  the  Statute 
pf  Frauds,  does  not  extend  to  trufts  raifed  by  operation  of  the 
Jaw.     2  Vent.  361.  Pafch.  35  Car.  2.  Anon, 

p.  It  is  not  a  true  rule,  that  where  an  a^iqn  cannot  be  brought  at 
hffJ  on  an  a^€emen%for  damages^  there  a  fuit  wiU  QOt  lie  in  equity 

for 


.  for  a  fpecific  peiformance ;  per  Ld«  C.  Macclesfield.    2.  Wms/t 
Rep.  244«  Mich.  17241  in  cafe  of  Cannel  ▼*  Budde. 

In  what  cafes  the  intention  fhaQ  be  faroured  in  equity,  lb  as  i 
deed  fliall  be  conftrued  by  it,  fee  tot.  l^Mznt  (C) 

In  what  cafes  chancery  will  relteye  againjt  Jecufities  givcn>  fee 
tit.  ^eCUrttU0>  and  the  feveral  divifions  there* 

(U)     What  Perfons,  in  refpcR  of  their  EJlate^  Aall 
be  bound  [by  Agreement  made  with  Peribii$  io** 
•terefted  before  in  the  fame  Thing.] 

[l.  T  F   a  man  poffejfed  of  a  leafe  for  years  as  executor  of  J.  D. 
^  agrees^  for  a  good  cotiftderationy  to  convey  it  to  J^  S,  and  after, 
hefori  it  is  done^  dies  intefiatCy  and  after  7.  N.  takes  letters  of  adm^ 
[  399  ]    mjlration  of  the  firft  tejiator^  he  is  not  bound  in  equity  to  cotivcy 
it  according  to  me  agreement  of  the  executor,  although  the  exe- 
cutor, during  his  time,  had  po^er  to  difpofe  of  it  at  his  plcafuit} 
becaufe  the  adminiftrator  comes  paramount  tUs  agreementy  and  is  to 
difpofe  of  it  for  the  foul,  and  for  the  payment  of  the  debts  rf 
the  firft  teftator.    Pafch.  13  Car,  in  chancery,  between  Sir  Ga- 
maliel Capel,  defendant  at  the  fuit  of  Sir  Kobert  Wiseman, 
decreed  by  the  lord-keeper,  he  having  the   opinion  of  Jufticc 
Jones,  Barkly,  and  Crawly,  in  the  fame  cafe^  as  he  faid^  their 
opinions  being  accordingly.] 
te  •  •  ».         [2.  So  if  there  be  ttvo  toinxnants  of  a  leafe  for  years,  and  one 
Bant  agrees    agrees  to  ajfign  kts  motetyy  and  dies  bejore  it  ts  doney  this  agreement 
to  alien,  and  fhall  not,  in  equity,  bind  the  furvivor,  becaufe  he  comes  para- 
butV^es°^^t    '^^^"^  ^^  agreement,    Pafch.  13  Car.  in  chancery,  in  the  faid 
would  be  a     caie  of  WisEMAN,  agreed  by  the  lord-keeper,  and  he  faid,  that 
Arange  de-    \i  ^33  2M0  the  Opinion  of  3  judges  \    and  he  faid  alfo,  diat  fo 
pd^bc  fu"    ^^*  ^^^  opinion,  that  if  the  baron  he  pojfeffed  of  a  term  in  the  right 
ViTortopcr-  of  his  nvifsy  Ttnd*  agrees  to  ajjign  it  to  anodier,  and  Sts  hefirt  it  ar 
form  the       ^„^   ^J3  fliall  not  in  cquitv  bind  tlie  feme.] 

agreement  J  *      '  "* 

per  cur.  2  Verd.  63.  pi.  56.  Pafcb«  i683. 

f3.  If  the  fathery  being  feifed  in  fee  of  land,  and  being  Miiri^ 
•  to  feveral  creditors,,  mortgages  this  land  to  J.  S-  for  money  paid 
upon  condition  of  redemption,  and  after  it  is  forfeited  to  the 
nlortagee^r  non-payment  at  the  day,  and  then  the  father  dks^  and 
after  thefon  and  heir  of  the  father,  who  is  liable  to  the  debts  efth$ 
creditors,  joins  with  the  mortgagee  in  a  conveyance  to  another  pnr- 
chafor,  and  this  is  made  for  money  alfo  given  to  the  heir^  yet  the 
creditors  of  the  father  fliall  not  have  any  remedy  in  equity  againft 
the  fon  for  the  money  by  him  received,  for  his  joining  in  the  at 
furance,  becaufe  in  law  he  had  no  power  of  tlie  eftate.  M.  15 
Car.  B.  R.  refolved  in  chancery  by  the  lord-keeper,  Juftice  Jones 
and  Berkly,  as  it  was  faid  by  Juftice  Jones  and  Berkly.J 

4*  A 


i 


4,  A  afj^derfor  £^,  whete  there  was  a  vniov^i  efiati  hy  eufm 
IM»,  4Sgre€s  tpftll  his  ejlate^  and  enters  into  bend,  that  the  purchafor 
JhenU  etijef.  The  hUl  was  brought  by  the  purchafor  againjl  the 
wbw,  to  bind  her  by  this  agreement,  but  the  court  difxnifled  the 
bilii  with  cofts ;  for  if  fuoh  contra^s  for  copyholds  fliould  be  de-* 
creed,  all  lords  would  be  defrauded  of  their  fines,  te«  1  Vcnu 
^3'  P^  S^*  Fa£ch.  i688«    Mulgrave  v.  DafliwoocL 


(X)    In  what  Cafes  one  mzy  fue  in  a  Court  of  f^^^JJ^! 


Equity^  where  be  hath  Remedy  at  Common  Law.      rer  (h)_ 


iAorrer« 


I.  T  F  a  man,  for  a  good  confideration,  promifes  to  another  to  make  RoU.  ftep* 
'■•  to  him  a  leafe  of  certain  land,  and  does  not  perform  it,  he  |^^*  Pj^^'. 


r 

368.  pl«  ax« 

fliallnot  fue  upon  this  promife  in  a  court  of  equity,  becaufe  he  being  urged 

may  have  an  action  upon  the  cafe  at  common  law,  although  in  r*  — ^>-  ■> 

this  he  fliall  recover  damages  {♦)  only,  and  not  the  leafe  itfelf,  •  F«»*  3^». 

whereas  in  a  court  of  equity  he  fliould  be  compelled  to  make  the  *     ~-     -^ 

eftatc  according  to  the  promife.     Pafch,  14  Jac.  B.  R.  betweep  „fulny"^ 

BiOMAGB  AND  Jenntng  rcfolved,  and  prohibition  granted  accor-  in  chancery^ 

dingly  to  the  marches  of  Wales.]  p**f>  ^^- 

.     '  -       -■  '  dendge,  8n4 

IfaoghtoQ  replied^  that  witbout  doubt  a  court  of  equity  ought  not  to  do  To*  for  then  to  what  purpofe  f  U 
the  aOkm  upon  the  cafe  and  covenant  ?  and  Coke  faid,  that  this  will  fubvert  the  intent  of  the  cove- 
•aator,^  whoi  he  iotendt  to  have  it  at  his  ek^ion,  eitiier  to  lofe  the  damages,  or  to  make  the  leafe, 
wheicas  here  they  would  compel  hia  to  make  the  leafe  againft  his  Mrili ;  and  fo  h  is  if  a  man  be  bound 
in  a  bond  to,  iniisoff  another,  he  cannot  be  compelled  to  make  a  feoffment;  a^d  by  Doderidge,  ifm 
deone  be  made  that  he  flkouM  make  a  lea^e,  ami  he  will  not  do  it,  there  is  no  other  remedy  but  t9 
iaopriibo  his  body,  and  the  ieijeant  who  moved  it,  cosfciied  chit  he  did  it  againft  his  coofcience  by 
icafoB  of  the  ufe,  and  a  prohibition  was  granted  accordingly.  *  ■  So  where  a  like  fuit  was  in  th«, 
cooit  of  requcfts,  and  it  was  urged  that  it  is  the  ordinary  courfe  in  a  court 'of  equity  j  but  Jones  J« 
tUd,  that  thoagh  it  be  fo  In  the  court  oi  chancery,  yet  it  (hall  not  be  fu5ered  in  the  court  of  rcquefts« 
Ia  172.  Mich*  %  Car.  Molineux's  cafe* 

tC40O] 

[a.  If  B.  fues  D.  in  the  court  of  marches  of  Wales  by  Englifli 
bill,  for  that  wheresis  A.  leafed  to  B.  certain  lands  for  years  re-- 
ferving  rents  the  lejfee  entered  into  an  obligation  of  100 L  for  the pay^ 
merit  of  the  rent  during  the  leafe ;  and  after  B.  affigned  the  term 
to  D.  who  promifed  J5.  to  fave  him  harmlefs  from  the  faid  obUgatiost 
of  100  L  againil  A.  and  to  pay  the  future  rent  as  it  (hould  become 
due,  a  prohibition  lies,  becaufe  in  this  cafe  nothing  is  to  be  re- 
covered but  only  damages  ;  fo  that  this  is  merely  but  an  atflion 
upon  the  cafe,  and  the  faid  court  cannot  hold  plea  by  Englifh  hill 
in  a£tions  upon  the  cafe  where  the  damages  exceed  50 1.  P.  1 1 
Car.  B«  R.  between  Blunt  and  Heming,  per  curiam^  a.  prohi- 
bition granted.3 

[3.  If  a  conveyance  of  land  be  made  nviih  a  power  of  revocation,  Hob.  102, 
and  a  queftion  is  made  in  chancery  upon  a  fuit  there,  whether  there  s?  c\  and^* 
^«a/  a  revocation  or  not ;  this  (hall  not  be  tried  there,  but  ought  fo  fays  it  was 
be  dkfmijfed  to  be  tried  at  common  law.     Hob.  Reports,  274.  between  «*>ivcd  by 
MANwfeRiNG  &  Dennis  refolved.]  wn*,«ld\he 

nutter  of  the  rolls  and  Ld»  Hobart  himfelf,  that  this  caufe  was  not  fit  for  chancery  but  for  the  com- 
aiGiQlaW|  aok&aU  caufcs  (bat  were  triable  naturally  by  the  cosuaoo  law,  aod  by  jury,  ihouid  be  made 

examinable 
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examinable  an^  determinatJe  la  cliancery  per  teftet ,  which  were  to  confeiind  juntMnom  tad  tukt 
common  law  and  ail  the  courfe  theieof  acedlefty  and  a  handmaid  to  chancoy ;  and  (6  at  kngtk  tl» 
taufe  was  abfolutdy  difmifled. 

4.  Subpoena  in  chancery  by  W.  8cB.  to  anfofer  ofcerimn  gpoit 
end  chattels^  the  value ^  isfc,  which  J.  B*  forfeited  to  the  iing^  bj 
reafon  that  he  nvas  attainted  of  treafon^  and  tvhich  came  to  the  hanit 
of  the  defendant y  and  which  the  king  gave  to  the  plaintiff' by  hit  letters 
patently  &c«  and  the  defendant  demanded  Judgment  of  the  fubpoena  | 
for  the  plaintiff  may  upon  this  mztter  have  detinue  ai  the  comimnlaWf 

and  then  he  (hall  not  fue  in  chancery  by  fubpoena ;  for  fubpocoi 
does  not  lie  but  where  he  has  no  remedy  at  the  coimnon  law,  and 
then  when  the  common  law  fails,  he  (hall  have  fubpoena  in  chan- 
cery ;  and  per  cur.  the  fubpoena  lies  well,  by  which  the  d^emUnt 
nvas  commanded  to  male  inventory  of  all  the  goods  which  he  had  of  diC 
faid  J.  B.  by  the  next  day,  or  elfe  he  (hould  be  committed  to  the 
Heet.     Br.  Confcience,  pi.  6.  cites, 39  H.  6.  26* 

5.  A.  made  a  deed  of  feoffment  to  his  own  ufe  to  B.  but  garc 
no  livery  of  feifin.  A.  dies.  C.  his  heir  brings  a  fubpoena  againft 
B.  but  by  Morton,  mafter  of  the  rolls,  C.  was  denied  help  here, 
becaufe  B.  had  nothing  in  the  land  \  and  if  he  abate,  there  is  re- 
inedy  at  common  law  againft  him.     Gary's  Rep.  2i.  cites  i8£d. 

4-  13- 

6.  In  trefpafs  in  B.  R.  the  defendant  was  found  guilty  to  the  d^ 

mage  of  %oL  and  the  defendant  obtained  injunBlion  in  the  chancery 
to  the  plaintiff,  that  he  fiwld  not  proceed  to  the  judgment  fubpten* 
100/.  Hufley  and  Fairfax  juftices  faid,  if  you  pray  judgmenti 
we  will  give  judgment ;  and  where  the  party  is  injoined,  his  at- 
torney may  pray  judgment,  and  if  the«attomey  be  injoined,  then 
the  party  may  pray  it,  and  100/.  //  not  leviable  by  the  law,  and  ai 
to  the  imprifonment  in  the  Fleet,  if  the  chancellor  puts  you  then^ 
then  we  at  your  complaint  will  fend  for  you  by  habeas  coipuSy 
and  deliver  you.  Br.  Confcience,  pi.  16.  cites  22  £•  4.  37. 
t  401  ]  7.  The  defendant  refufed  to  anfwer  the  receipt  of  rent  and  dc* 
murred,  for  that  the  plaintiff  may  havp  remedy  by  law  for  the 
fame ;  therefore  ordered  a  fubpoena  to  be  awarded  to  make  diird 
anfwer.  Gary's  Rep.  loi.  cites  20  Eliz.  Dixe  and  Gantrell  v. 
Lintoft. 

8*  Upon  the  hearing  of  the  caufe,  it  appeared,  that  th<e  fuit 
was  to  be  relieved  of  a  promife  made  by  the  defendant  to  the 
plaintiff,  to  furrender  a  kafe  upon  payment  of  100  marks  by  the 
•  plaintiff  unto  him,  and  for  that  the  matter  is  meet  for  the  com- 
mon law,  therefore  difmiffed.  Gary's  Rep.  135.  cites  22  Eliz. 
Grevill  v.  Bowker. 

9.  When  any  title  offreeholdy  or  other  matter  determinabk  by 
the  common  lawy  comes  incidently  in  queflion  in  this  court,  the  fame 
cannot  be  decided  in  chancery,  but  ought  to  be  referred  to  the  trial 
of  the  common  law,  where  the  party  grieved  may  be  relieved  by 
error,  attaint,  or  by  action  of  higher  nature.  4  Inft.  85. 
Bttlft.  ai6.  10.  In  a  fuit  in  the  marches  of  Wales,  the  queflion  war,  whether 
*i^-  9*    by  a  provifo  in  an  indenture  to  lead  the  ufes  of  a  fine  to  make  Uafes  fv 


21  jMrjF,  or  3  tiv^fi  a  li&fe  fftdde  ^as  purfuahi  to  that  potvcir;  and  —But  the 
a  ph>hibition  was  granted,  becaufe  this  is  a  matter  determinable,  ^h^ce 
at  common  law,  and  that  court  ought  not  to  intermeddle  with  wiu  deter- 
it.     Cro.   C.  347.  pi.  15.    Pafch.  12  Jac.  B.  R.    Fox  v.  Prick-  min*  fuch 

^"*~'  ChanXafen 

17  Hifl.  f4ft  x^  Car.  2.    The  Lord  Mar^nit  of  Antrim  V.  tfaeDakt  of  Buckingham.  ■ 

a  f mm«  Rep.  x68.  pi.  2x4.  S.  C  in  tocidem  Tcrbis. 

11.  A  thing  nvhich  may  be  tried  by  a  jury  at  common  law,  is  not 
triable  in  chancery ;  for  in  the  firft  cafe,  if  they  give  not  their 
verdift  according  to  their  ^idence,  an  attaint  lieth ;  but  in  the 
other  there  is  no  remedy.  Mar.  93.  pi.  159.  Hill.  i6  Can 
Anon. 

12.  Bill  for  an  account  of  money  coUeAed  by  authority  f£* 
commiffioners  bf  fewrrs  difmified ;  for  the  commifTioners  are  to 
take  the  account,  and  not  the  chancery ;  per  Finch  K.     Chan* 
Cafes,  332.  Trin.  22  Car.  2.  Anon. 

13.  Bill  liy  the  heir  to  be  relieved  agauift  a  judgment  againft 
his  ancejlor.  The  judgment  creditor  pleads  that  he  had  brought  a 
fci.  fa.  againft  the  now  plaintiff,  who  pleaded  that  he  had  no  af* 
fets  by  defcent,.  and  tlierefore  needs  no  relief  of  this  court,  and 
that  this  bill  tends  to  the  falfsfying  his  plea  at  law  to  the  faid  fci* 
fa.  which  plea  the  court  allowed.  Fin.  Rep.  6^.  Hill.  25  Car.  2* 
Rives  V.  Richards. 

*  1 4,  It  was  ob]e£led  that  where  a  man  has  a  title  at  law,  be  ought 
jtopurfue  bis  legal  remedy,  and  ihall  not  have  a  decree  in  equity, 
but  that  is  not  always  fo,  and  the  daily  practice  in  this  court  in 
many  cafes  is  otherwife ;  as  where  a  creditor  by  bond  or  the  like, 
brings  his  bill  for  a  difcovery  of  ajfetsy  and  having  proved  affets 
here,  he  fliall  have  a  decree  for  his  debt,  and  not  be  put  to  pro- 
fecute  at  law  for  the  fame,  and  in  many  fuch  like  cafes  the  court 
never  fends  the  j^laintifF  to  law  where  die  title  appears  for  him ; 
Arg.  Veni.  R.  429*  Hill.  1686.  in  cafe  of  the  Earl  of  Kildare 
v.  Sir  Maurice  Euftace. 

15.  Chancery  never  decreed  a  fuit  when  it  might  decree  a  re^ 
fnedy^  as  in  the  cafe  of  a  devife  of  land,  or  whe^e  a  bond  is  taken 
in  truft  and  the  truftee  refufes  to  let  his  name  be  made  ufc  of, 
the  court  will  decree  the  duty  and  not  an  a£bion  to  be  brought  in 
the  truftee's  name;  Arg.  Vern.  R.  438.  Hill.  1686.  in  cafe  of 
the  Earl  of  Kildare  v.  Sir  Maurice  Euftace. 

16.  BiU  againjl  executor  for  a  debt  due  by  defendants  teflator^  and 
fecured  by  a  bill  of  fale  of  gooiis  \  executor  denied  -  he  knew  or 
believed  there  was  any  fuch  debt,  and  though  the  debt  was  proved 
in  chancery,  yet  plaintiff  viras  fcut  to  law  to  recover  his  debt ;  but 
the  bill  retained  till  after  the  tri:il  had,  and  if  plaintiff  recovered 
at  law,  then  he  might  tyfort  back  for  account  of  affets  •  2  Vern.  I92» 
pi.  174.  Mich.  1696.  Gorray  v.  Uftwick. 

17.  Af  on  flooit  engaged  to  A.  by  fitnple  contraB  to  pay  him  lo/*    f  402  ] 
for  curing  his  fn,  &c.  and  A.  brought  a  bill  in  chancery  for  tluG 

lol.  fuggejling  that  the  agreement  was  not  in  ^Titing,  and  that  the  - 
witnejfes  who  tould  prove  it  were  either  dead  9r  be^opd  fea.    The 

defendant 
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dcfirtiJtet  Afion  fUaded  that  tie  agrtemmt  vms  mmb  m  the  fn- 
fence  ef  W.  R.  mw  living  in  Holland^  and  traverfed  the  refl  ffthe 
.  Ji*giffi^s  and  this  bein^  ovei^rukd  in  chancorf*  Afton  nov 
mored  far  a  prohibition^  bccaufe  this  is  no  more  than  an  inddi^ 
tatus  afltunpfit  at  comnum  law}  and  if  this  proceeding  fhould  he 
fiUowed,  it  would  be  to  the  fubveribn  of  the  whole  fi^me  of  the 
common  law  \  befides,  che  granting  a  piohibitaon  would  pfcment 
the  claihing  of  Jurifdi£Hons,  and  there  are  fereral  precedents  in 
the  Regifter  ot  prohibitionSy  ne  fisquatur  fub  foo  pcriculo.  The 
court  appointed  to  hear  counifel  on  both  fides^  but  the  caufe 
was  agreed.  3  SalL  82,  S3,  pi.  2.  Palch.  Z  W.  3.  Afton  r. 
Adams. 

1 8.  If  J«  S.  TLjointrefs  brings  her  bill  to  have  an  account  of  the 
sfsl  and  perfonal  eftate  of  her  late  bujbani^  and  to  have  fatis&c- 
tion  thereout  for  a  defe£k  of  value  m  her  jointvre4ands,  ^iriiick 
he  had  cevenanted  to  be  and  to  cahtimse  (f  fueh  vakt«\  and  die  de* 
fendant  infifts  that  this  is  a  covenant  which  founds  onlf  in  do- 
mages^  and  properly  determinable  at  law ;  though  it  be  fldodtted 
that  a  cwrt  of  equity  cannot  regularly  ajfefs  damages^  jtt  ia  this  csfe 
a  vufier  in  chancery  maj  properly  tnquire  into  the  value  and  defcft 
of  dbe  lands,  and  report  it  to  the  court,  which  may  decree  iodk 
defed  to  be  made  good,  or  fend  it  to  be  tried  at  law  iqpoB  t 
quantum  dammficaf*  Abr«  £qu.  Cafes,  i8*  pL  7.  Michi  1699^ 
Hedges  v.  Everard* 

19.  Where  a  bill  was  brought  for  dower  inter  id'  tlie  hiB  vtf 
4ilinifled  as  to  -that,  becaufe  (he  had  her  remedy  «t  law.  3  Cbfti 
Rep.  \&x.  Pafch.  7  Ann.  Waliis  v«  Everard. 

20.  Where  one  recovered  in  a  trover  agmtUl  a  fervnmt  et  th 
African  con^njj  equity  would  not  relieve,  btfcaule  the  pbifidf 
in  equity  might  at  law  have  defended  himfelf.  Chan.  Prec  221* 
pL  180.  Trin.  17034    Langdon  v<  the  AfKcan  company* 

21.  Breach  ef  covenants  is  triable  at  klxr}  for  a  court  of  eqdty 
cannot  fettle  damages.  MS*  Tab.  March  17,  17 19.  Stafibid  v. 
the  Mayor  of  London. 

aa.  The  mafter  of  the  rolls  fiiid,  he  agreed  that  the  eotut 
ought  to  be  very  tender  how  diey  help  any  defendant  after  a 
triad  at  law,  in  a  matter  where  fuch  defendant  had  an  eppertsh 
tuty  to  defend  himfdfs  but  yat  it  will  ifi  fome  caies,  at  if  dx 
plainti£F  at  hw  recovers  a  debt^  and  the  defendant  afiervmrds  fndi 
a  receipt  under  the  plaint^s  own  hand  for  the  very  money  in  qu^ 
tion.  Here  the  plaintiff  recovered  by  verdiA  N^gainft  oonfcience, 
and  though  the  receipt  were  in  the  defendant's  own  cuilody,  yet 
not  being  then  apprifed  of  it,  he  feems  intitled  to  the  aid  of 
equity,  it  being  againft  confcience  diat  the  plaintiff  fhould  be 
twice  paid*  2  Wins.^s  Rep.  425,  426.  Mich.  1727.  in  cafe  of 
the  Countefs  of  Gain(borough  v.  Giffbrd. 

23.  So  if  the  plainttjf*s  own  hook  appeared  to  he  crofed,  and  tit 
money  paid  before  the  a£tion  brought.    Ibid.  426. 
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(Y)     At  what  Time  a  Man  may  be  relieved  there^ 

l^Jier  Judgment y  y'r.] 

* 

[i.  iF  a  man  brings  An  a6lion  of  deht  upon  an  ohltgntlon  in  B. 
-*  and  after  the  defendant  exhibits  a  bill  in  a  c^urt  of  equity^ 
Jbenving  good  matter  of  equity,  and  after  the  plaintiff  recovers  in 
hank^  •  and  there  by  agreement  of  the  parties ^  and  mediation  of  the 
court  according  to  the  equity  of  the  caufe,  the  plaintiff  tales  a 
certain  fum  of  the  defendant  in  difcharge  of  the  debt^  damages^  arid  co/ls, 
if  the  defendant  proceeds  after  in  the  court  of  equity  to  havC  relief 
there,  a  prohibition  (hall  be  granted,  becaufe  the  matter  is  noW" 
ended  in  an  equitable  courfe  by  the  agreement  of  the  defcndan|: 
himfelf.  A  prsihibition  was  granted  to  the  council  cf  the  marches^ 
between  Grubb  and  Oliver,  in  this  place  ;  and  Trin.  15  Jac. 
B.  R.  a  procedendo  was  prayed,  and  per  curiam  denied  for  the 
caufe  aforefaicU] 

[2.  A  caufe  {hall  not  be  examined  upon  equity  in  tlie  couirt  of  Aftet  t 
requefts,   chancery,  or  other  court  of  equity,  after  judgiiient  at  the  ^**f[°7'  '** 
comnion  law.     Hill.    1 1  Jac»  B.  R.  a  prohibition  granted.     M.   the  p.aintifr 
12  Jac.  B.  R.     Glanfield's  case,  per  curiam.     M.    13  Jac*  in  which  th« 
B.  R-  between  Dr.  Gouge  and  Wood.    Pafch.    14  Jac.  B.  R.  thfcc'the 
Skipwith's  case,  a  prohibition  granted  to  the  requefts*     Pafch.  plaintiff  foia 
7  Jac.  B.  adjudged,  and  a  prohibition  granted  to  the  council  of  ^  ^-  t^« 
marches.     M.  7  Jac.  B.  Curteis's  case,  adjudged,  and  a  pro-  t'^^dl^^* 
hibition  granted  to  the  council  of  York.]  gold  with  t 

diamond, 
affinnilig  it  to  be  a  good  diamond,  whereat  it  wai  only  a  topas,  and  fo  C.  was  deceWed,  it  being  Toid  to 
him  for  360 1.  whereat  it  was  worth  but  20  1.  C.  ga\e  a  bond  to  one  H.  for  600 1.  in  truft  for  G. 
tod  G.  brought  an  adlon  in  H.*8  name,  and  had  judgment  by  confefHon  of  C.  but  C.  afterwards  find- 
ing the  cheat,  preferred  his  bill  in  chanceiy,  and  brought  a  writ  of  error  to  reverfe  this  judgment,  but 
the  JQ^ginejit  was  affirmed  {  iMt  afterwards,  upon  an  hearing  in  chancery,  it  was  decreed  that  G.  take 
hia  jewel  again,  and  100 1.  and  that  G.  (houM  procure  H.  to  releafe  and  acknowledge  fatisfadion ;  and 
for  not  performing  diis  decree  G.  was  imprilboed.  But  upon  a  habeas  corpus  brought  in  B.  R.  the 
court  firft  let  him  to  bail,  and  the  next  term  difcharged  Mm  ;  for  that  this  decree  and  imprifonment,  aa 
CbkeCh.  J.  faid,  wa>ag«ini}  law,  bang  aftjer  a  judgment  at  the  conamon  law.  Cro.  J.  343.  pi.  11. 
Paich.  IS  Joe.  B.  R*  Courtney  v.  Glanviil.  Roil.  Rep.  iii.  pi.  54.  GUnfield  v.  Courtney, 

S.  C.  and  G.  was  difcharged  by  confent  of  the  whole  court. 2  Bulft.  301 .  S.  C.  Coke  Ch.  J. 

fai<f,  they  would  always  prote^  the  law  of  the  land  *,  and  G.  wa9  hailed  by  the  court  of  B.  R.  but  wai 
pfeftntiy  afnr  hit  delivery  takeo  >8>'>n>  and  committed  to  the  Fleet  by  the  Ld.  Chancellor,  and  after- 
wards was  bailed  again  by  B.  R*-  Mo.  S38.  pi.  Z13I.  GlanTiU's  cafe,  b.  C.  and  that  B.  R. 
balled  G.  a  2d  time.            S.  C.  cited  Mod.  60. 

*  ■  *  • 

[3.  If  A*  be  the  hin^s  farmer  of  a  wnrren,  but  the  inheritance 
is  in  the  king,  and  5.  brings  an  a^ion  of  irefpafs  againjt  A.  in 
Bm  R,  and  has  a  verdi3  in  pointy  and  judgment  accordingly  ihat  there 
is  not  any  warren  /  it  feems  that  this  fiiall  not  bind  the  king,  but 
that  he  may  fue  after  in  a  court  of  equity  j  for  this  was  but  a 
pexfonal  a£lion,  and  binds  not  the  king  at  common  fa w,  and  there- 
fore he  is  at  large,  as  if  iv>  fuch  thing  had  been  done. 
Contra  M.  12  Jac.  B.  R.  between  Wright  and  Fowler,  per 
curiam.3 
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Roll.  Rep.  f  ^.  If  C,  ami  F.  bring  a  prohibition  in  S.  R.  againjl  W.  and  upon 
HHI.'iMac.  ^  (Icmurrcr  there  a  eonfultation  is  granted^  and  zltcx  the  king  ctni 
B.R.  the  *  thi  find  JO.  and  F.  fue  in  the  dufchy^onrtf  pret^ding  matter  tf 
S.  C.  but  equity  of  difrhargey  and  that  the  /aid  W.  claims  the  tithes  by  tie 
^_  .  "  •  *  patent  of  the  hing^  which  they  pretend  to  be  void,  a  prohibitioa 
t  -\-  Jf  fliall  be  granted,  becaufe  this  is  after  *  Judgment  here  in  B.  R. 
s.  p.  does  and  alfo  no  matter  of  equity  appears.  M.  13  Jac.  B.  R.  between 
»ot  appear.  CoATEs  AND  SiR  Henry  Warner,  rcfolved,  and  a  prohflHtion 
p>.^.s.c.  granted.] 

refolvttihthac  no  court  of  equity  can  meddle  after  a  judgrnoit,  and  the  probibidon  was  ftMOti  by  ^ 
whole  courr*  ■  3  Bulft.  ixo.  Warner  v.  Suckonnan  and  Coates,  S.  C.  and  a  piohiUttoQ  paaaU 

per  tot.  cur. 

.^  5.  In  quare  impedit  by  an  abbot  the  defendatii  confeffed  the  MaHf 
by  which  judgment  was  given,  et  quod  oefiet  executio  till  the  caM 
be  inquired.     Br«  Collufion,  &c«  pL  i.   cites  18  H.  8.  <5« 

6.  The  defendant,  notwithftanding  an  inJunSiim  delivered  xaH^ 
bim,  got  a  Judgment  4ipon  an  a£lion  of  debt  in  the  oomman  pkft, 
£  404  j  and  it  was  decreed  upon  the  hearing  of  thecaufe,  that  the  defend- 
ant (hall,  within  14  days  next  after  the  decree,  refort  to  the  tcoad 
in  the  common  pleas,  whereupon  the  faid  judgment  is  entexed, 
and  thereto  confefs  of  record  a  full  fatisfoBion  of  the  faid  judg- 
ment«  Gary's  Rep.  64.  cites  2  £liz.  fol.  iz6.  Colverwdiv. 
Bongey. 

NoreTief  ^»  Judgment  and  execution  was  had  at  law,   the  plaintiff  pre- 

^'t"!  T^th.  ^^""^^  ^**  bill  to  be  relieved ;  but  difmiffed,  and  had  no  relief. 

a66.  cites '  Toth.  265.  cites  Farrington  v.  Wolwich^  12  £1.  fo.  118.  Bokv. 

•trin.  17      Reignolds,  the  like  12  El-  fo.  129. 

Jac.  fol.  . 

909.  Hoet  V.  Hurfton.  '  ■  ■  It  was /aid  by  the  court,  that  what  jut^wnt  is  gWea  m  dus  coot 
againft  another,  and  uucution  upon  it>  and  tbe  Jb^rif  ieviet  the  meitef,  the  Ld»  ICeeper  caoMC  mta 
that  the  money  fhatl  (lay  in  the  iheriff  *8  hands,  or  order  that  the  plainti^  Atall  not  caU  for  it|  fo  Ml- 
wlchftanding  fuch  order^,  he  may  call  for  it.     Mar.  54.  pi.  81.  Mich.  15  Car.  Anon. 

8.  Debt  upon  a  Jingle  Ull fatisfted^  and  the  bill  not  delivefed  vas 
fued,  and  execution  gotten,  and  yet  retained  in  chancery,  notsrith- 
ftanding  a  motion  to  be  difmiifed,  becaufe  after  judgment  and  exe- 
cution :  for  it  ¥ras  faid  the  judgment  and  execution  may  ftand,  and 
this  fuit  for  that  he  formerly  paid.  Gary's  Rep.  106.  cites  21 1 
22  Eliz.  Owen  v.  Jones. 

9.  A  bill  to  be  relieved  upon  bond  after  judgment  and  eiccnrion, 
and  becaufe  /id  material  matter  alledged  for  maintenance  thereof* 
therefore  difmiffed.  Gary's  Rep.  108.  cites  21  &  22  Eliz.  Adams 
V.  Doddefworth. 

10.  Executrix  brought  an  indebitatus  ajfumf^t  againfl  Ac  de- 
fendant,  as  executor j  upon  a  promife  of  his  tejlator^  and  had  a  veriR 
and  judgment  in  B.  R.  which  was  reverfed  for  error  in  the  excleqiuf^ 
chamber,  and  afterwards  the  widow  exhibited  a  bill  in  chanccrf, 
fuggefting  all  this  matter,  and  prayed  to  be  relieved.  The  de- 
fendant demurred  to  the  bill,  but  tnc  demurrer  was  over-mkdf 
for  the  lord  keeper  made  no  difference,  where  the  party  comci 
into  chancery  either  after  the  reverfal,  or  before  any  fuit  com- 
menced at  law,  i  and  faid,  that  by  advice  of  all  the  judges,  he  had 

allowed 


felk>^e<l  1)1118  fot  debts  agabift  executors  without  fpecialtf,  ^ith 
an  averment  that  they  had  aiTets,  but  faid  he  would  confer  with 
the  judges.  Moor  556.  pi.  755.  Trm.  31  Eliz.  Matters  v. 
JBurde  &  ar. 

II.  One  Knight  acknowledged  zjlatuteto  the  defendant  and 
another,  rua  to  alien  or  vmfte  his  land,  and  afterwards  leafed  it  to 
the  plaintiff,  the  ftatute  being  acknowledged  in  coniideration  of 
marriagei  and  now,  by  reafon  of  the  leafe  fo  made,  the  defendant^ 
being  the  furviror,  conufee  extends  the  ftatute ;  yet  ordered,  in 
refpcA  the  leafe  is  no  nvafte,  the  conufee  not  to  receive  any  benefit 
by  the  faid  ftatute.  Toth.  275.  cites  37  Eliz;  li.  A«  fo.  655. 
Mathew  V.  Weft  and  others. 

,    12.  The  queen  granted  a  leafe  of  lands  to  9**  rendering  rent,  and  Seethe  trea* 
f^r  mn-fajment  to  he  void;  then  ihe  fold  the  reverfton  to  Sir  M,  t.  Jjf^  "^"«?> 
who,  hecaufe  the  rent  had  been  arrear  feveral  years  before,  though  di^on  of* 
then  paid,  entered,  and  avoided  the  leafe,  it  being  adjudged  a  limitation,  the  Courcof 
and  wirf  without  office :  and  afterwards  T.  exhibited  his  bill  in  S^^"'^ 
cfiancery,  fetting  forth,  that  at  the  time  of  non^-paytnent  of  rent,  plJbiiSlJd  at 
which  was  9  Eliz.  he  fent  it  by  his  fervant,  who  was  robbed,  the  end  of 
which,  when  he  knew,  he  paid  it  immediately  the  day  after  to  the  ^{^-  ^^' 
queen,  who  accepted  thereof ,  and  he  continued  the  payment  till  30  Eliz,  where  thii  * 
Hvben  the  reverfion  was  fold  to   Sir  M>  F,  and  fo  prayed  to  be  cafe  it  com. 
relieved.   The  defendant,  Sir  M.,  pleaded  the  proceedings  againft  ™*"*^ 
the  plaintiff  at  common  law,  and  the  judgment  obtained  againft        * 
him;  and  it  was  refolved  by  all  the  judges  of  England,  that  if 
the  complainant  had  exhibited  his  bill  before  judgment  was  had 
againft  him  at  law,  he  might  have  been  relieved,  ^ut  now  he 
came  too  late ;  therefore  Sir  M.  F.  who  was  committed  for  not 
performing  the  decree,  being  brought  up  by.  habeas  corpus,  was    r  Aot  1 
ciifcharged ;  cited  by  Coke  Ch.  J.  Cro.  J.  344.  as  Mich.  39  &  40 
Eliz.  Sir  Moile  Finch  v.  Throgmorton. 

13.  The  defendant  had  execution  and  jtrdgment  upon  two 
ria^nszances  and  a  flatute,  amounting  to  300 1.  but  in  refpe£l  it 
was  a fUeping flatute,  the  court  ordered  the  obligor  to  be  difcharged 
cut  of  execution,  and  the  plaintiff's  poffeffion  of  the  lands  to  be 
delivered.  Toth.  267.  cites  5  Jac*  1.  A.  fo.  319.  Gayner  v» 
Lucas.  . 

14.  Judgment  TL^voHi  the  defendant /«  ifci/,  upon  the  flatute  j^  *Bulft.T94, 
1 3  Eiyiz*  againft  ufury,  and  day  given  to  move  in  artcft  of  judgment ;  ^'J^J  ^^ 
in  the  mean  time  he  exhibited  his  bill  in  chancery,  and  procured  that  it  is ' 
an  ixijundion  to  ftay  judgment  and  execution,  notwithftanding  «ach  to  b« 
-which,  the  court  granted  lx)th ;  for  the  ftat.  27  Ed.  3.  cap.  1.  and  ^^'^^f^^^ 
4  IL  4.  cap.  23.  exprefsly  enjoin,  that  after  judgment  given  the  would  bring 
parties  ought  to  be  quiet,  and  fubmit  to  it,   and  fuch  judgment  «»  informa- 
ought  not  to  be  avoided  but  by  error  or  auaint.  Cro.  J.  335.  pi.  4.  [UlJJe"^]^^ 
HiiL  II  Jac.  B.  R.  Heath  v.  Ridley.  tutcsinfuch 

cjfes  againft 
the  party  procuring  fuch  injunAions  after  judgment  at  common  law ;  for  be  it  in  plea  real  or  pcifonal,^ 
after  judgment  {U*en,  the  party  ought  to  be  quiet  and  to  fubmit  to  it. 

15.  Tvefpafs  was  brought  in   B.  2?.  by  a  tenant  of  dntchy  lands, 
and  judgment  againft  him«      Afterwards  Ih  brought  an  Unglilb  bill 
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*         in  the  duUby  courts  whereupon  B.  R.  granted  a  prohibition.    And 

Coke  Ch.  J*  faid^  that  if  any  Engliih  court  holds  plea  of  a  diing 

,   whereof  judgment  is  given  at  common  law,  a  prohimtion  lies  upou 

the  (latutesL  of  27  £.  3^  cap.  i.  and  4  H.  4.  cap.  23.     Mo.  83^. 

pL  1 1 29.  Mich.  1 2  Jac.  Wright's  cafe. 

«i6.  A  bill  to  be  relieved  upon  an  addon  of  the  cafe  upon  an 
accQinpty  after  a  verdict^  judgment,  and  execution  at  kiw  was 
referred  again  to  law^  becaufe  a  verdi£l,pafied  upon  the  oath  of  one 
Vintner,  who  was  thought  not  to  have  dealt  fairly  at  the  tnal,  and 
after  the  caufe  referred  to  this  court  for  equity.  Toth.  87.  cites 
Hill.  15  Car.  Mallery  v.  Vintner. 

1 7.^ It  was  agreed,  that  a  court  of  equity  cannot  meddle  with  a 

caufe  after  it  hath  received  a  lawful  trial  and  judgment  at  the 

common  law,  although  the  judgment  be  furreptitious*     Mar.  83.pl 

138.  Pafch.  17  Car.  B.  R.  Thompfon  v.  HoUingfworth. 

So  after  w-       18.  Plca  and  demurrer  to  a  bill,  it  being  afier  Tcrdid,  judg- 

mevt^^nd     nicnt  and  execution  at  lanv  was  allowed,  though  the  a£lion  at  law 

vfritoferrcr.  was  fojT  moncy  wou  by  gaming.  Ch.  R.  243.  15  Car.  2.  Hunby?. 

ch.R-248-  Johnfon. 

16  Car.  2.     •' 

Sewell  V.  Frcef^on*  Chan.  Cafes  65.    S.  C.  the  fuggeftion  being  of  matters  in  dtferJnfi  cf- 

mxance,  tvhkh  f>la'ir.tiff  cculd  net  prove  at  the  trial, Bill  has  been  allowed  far  znauer  Jjjanm 

after  the  trial,    Chan.  Cafes  65.  cites  Payton  v.  Uumfreyes. 

For  a  matter  1 9.  Bill  after  verdiEl  in  an  a£tion  on  the  czit^fuggeftzng  a  mstttr 
Mrvnredoj.  („  defendant^ s  knoivUdgey  luhich  plaintiff  could  npt  prove  at  the  tritL 
(vTch  I  biu     ^^  ^^5  referred  to  precedents.     3  Ch.  R.  17.  Anon. 

had  been  brought.  Ibid,  cited  as  the  cafe  of  Peyton  ▼•  Humphreyt* 

20.  'An  aflion  of  trover  for  bonds  cancelled  by  defendant  at  laWi 
and^now  defendant  at  law  brings  a  bill  to  be  relieved  aftertrial  and 
judgment,  becaufe  the  penalties  of  fome  were  recovered^  and  ethers 
were  paid.  Defendant  here  pleads  tlie  verdid  and  judgment,  and 
the  plea  was  allowed ;  and  Bridgman  K.  confirmed  the  fame, 
only  orderedj  that  defendants  mufl  anfiver^  whether  they  know  viet 
the  Jury  gave  their  verdicls  upon^  whether  the  pencdties  or  mvaes 
paid?    and  no  further  proceedings  to  be  if  they  do  not  know 

[4.06]  and  confent;  but  afterwards,  *  Dec.  13,  1670,,  22  Car.  2.  it 
was  ordered  by  Archer  J.  that  tlie  laft  order  be  difchargcd, 
and  the  plaintiffs  may  reply.  j  Ch.  R.  54.  22  Car.  a. 
Rawlins  v.  Rawlins. 

21.  After  two  verdlds  in  ejeEltnenty  whether  the  fines  of  copy- 
holders  were  certain  or  arbitrary,  the  court  would  not  relieve  Ac 
plaintiff  other  than  for  the  prefervatian  of  witnefts.  2  Ch.  R.  76- 
24  Car.  2,  Smith  v.  Sallett. 

22.  A  verdift  at  law  as  to  the  value  of  a  portion  given  in  marriage 
was  pleaded  and  allowed.     2  Clian.  Cafes,  2jo.  HilL  30  &  3* 

.    Car.  2.  Shuter  v.  Gilliard. 

tzj.  A  verdift  and  other  unjuft  proceedings  in  zn  inferior  atrt 
were  fet  afide,  and  the  plaintiff  in.that  court  ordered  to  pay  all 
the  cofts  there  and  here.  Fui.  R.  472.  Mich.  32  Car.  2.  Vanx  v. 
Shelly  and  Thompfonr 
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24.  After  a  recovery  at  law  the  defendant  brings  a  bill, 
and  fuggcfts  that  money  was  paid  in  part  of  the  goods,  but 
the  receipts  lofl^  and  therefore  prays  a  difcovery.  The  defend- 
ant here  demurred,  and  it  was  allowed,  becaufe  after  a  verdift. 
Vern.  176.  Tr.  1683.  Barbone  v.  Brent. 

25.  A  bill  was  brought  to  be  relieved  againft  an  apparent 
fraud  ;  but  after  long  debate  was  difmijfed^^  and  principally  be- 
caufe the  plaintiff  did  not  apply  to  this  court  till  after  verdifl 
and  judROient.  2  Chan.  Cafes,  95.  98.  Pafch.  34  Car.  2. 
Lee  v.  Boles. 

26.  Executor  fent  a  letter  to  a  creditor  of  the  teftator's,  own- 
ing a  mortgage  to  teftator  for  300 1.  The  creditor  aften^'ards 
brought  debt  on  bond  againft  the  executor,  who  direfted  his 
attorney  to  plead  fpecially  riens  ultra  to  fatisfy  debts  of  a  higher 
nature ;  but  he  by  miftake  pleaded  generally  plene  adm\  The 
executor's  letter^  owning  the  mortgage  for  300  /.  was  produced,  on 
which  verdici  and  judgment  pro  quer.  The  executor  brings  his 
bill,  and  proves  that  there  were  2  prior  mortgages  on  the  fame 
eftate,  which  before  were  unknown  to  him,  fo  that  the  mort- 
gage to  the  teftator  luas  worth  nothitigj  and  was  relieved,  and  in- 
junftion  granted  to  ftay  proceedings  at  law,  per  the  lords  com- 
miilloners.     2  Vern.  146.  Trin.  1690.  Robinfon  v.  Bell. 

.  27.  Captain  of  a  man  of  war  took  the  defendant's  fhip  at  fea, 
being  an  interloper^  out  of  the  limits  of  the  Eaft-India  company's 
charter.  She  was  condemned  in  the  admiralty,  and  ,lhip  and 
goods  d^ivered  over  to  the  king's  ufc.  The  defendant,  who  was 
the  owner  and  freighter  of  the  (hip,  brought  trover  and  recovered 
1300I.  dapiages.  The  plaintiff  brings-  a  bill  to  be  relieved  againft 
this  judgment.  The  defendant  pleaded  the  judgment,  and  the 
plea  difallowed,  and  injunftion  till  hearing,  per  lords  conimif- 
fioner^.     2  Vern.  155/ Trin.  1690.  Tyrrell  v.  Beake.. 

*  28,  Relief  after  judgment  ///  ejeBment,  becaufe  oi fraud  hy  con^  •! Vern.  239. 
flruBion  in  the  fettlement  in  jointure  engroffcd  by  tenant  in  tail  in   pJ*  ^^*' 
remainder.     Chart.  Prec.  35.  Mich.  1691;  Raw  v.  Potts.  Poic/s.  c. 

29.  A  bond  pro  eaftamento  ^  favor e,  if  reduced  to  a  judgment,  and  affirmed 
is  not  avoidable  at  law,  nor  ever  relievable  here  ;  per  Ld.  Wright,  p  ^°*"' 
Chan.  Prec.  200.  Trin.  1702.  in  the  cafe  of  Ive  v.  Afti. 

30.  A  verdift  in  trover  vjz^  dire(Sled  to  be  given  for  the  defend- 
ant, they2z/^  of  the  goods  to  xht  "^Id^wtiS  being  proved  fraudulent  i 
but  for  'want  of  the  defendants  proving  a  copy  of  the  judgment j  by 
which  he,  as  bailiff,  took  them  in  execution,  the  jury,  by  an 
after  direftion  for  that  reafon,  only  found  for  the  plaintiff. 
On  a  bill  by  defendant  at  law,  fetting  forth  this  matter,  he 
was  relieved,  and  the  plaintiff  at  law  decreed  to  pay  cofts, 
and  a  perpetual  injunftion  granted  againft  the  judgment.  Chan. 
Prec.  233.  Trin.  1704.  Kent  v.  Bridgman. 

31.  Bill  to  be  relieved  againft  a  forfeiture  for  non-payment 
of  rent,    by  a  tenant  at  a  rack-rent,    after  a  recovery  in  ejeEt^ 

ment.     It  was  infilled  for  the  defendant,  that  the  rule  for  re-     f  407 
lief    in    equity  againft  forfeitures  of  this  kind  did  not  extend 
Xp  a  tenant  at  a   rack-rent^    where  the   rent   muft  be  fuppofcd 

I  i  3  equal. 
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eq^ual  to  the  value  of  the  land,  and  therefore  not  in  the  «• 
ture  of  a  penalty  to  avQJ4  the  leafe  at  law  upon  non-payment 
of  rent,  by  virtue  of  a  claufe  of  re-entry;  that  the  rule  ex- 
tends only  to  beneficial  leaf«s  where  fines  have  been  paid,  or 
great  fums  laid  out  in  improvements,  ice.  where  the  tenant  ts 
a  fort  of  a  purchafor  of  part  of  the  intereft  in  the  term.  In 
thofe  and  the  like  cafes  the  claufe  of  re-entry  is  In  natiut 
of'  a  penalty,  and  therefore  relievable  in  a  court  of  equitj, 
upon  making  fatisfa^ion  to  the  injured  party^  and  payment 
of  coils.  Befides,  the  plaintifF  here  might  have  (laid  proceed- 
ings upon  the  eje£lment,  upon  payment  of  the  arrears  of  rent, 
and  fo  might  have  been  relieved  at  law,  and  thcrefofe  after 
trial  and  judgment  ought  not  to  have  come  here,  when  be 
might  have  had  the  fame  remedy  at  law.  Per  King  CI 
4o  not  like  giving  relief  here  in  tnefe  cafes  after  a  judgment 
at  law}  but  the  precedents  are  too  ftrong  for  me^  and  de- 
creed, upon  payment  of  the  rent  and  cofts  at  hw  and  in 
equity,  me  defendant  to  make  a  new  leafe  for  the  remainSa 
ot  the  term  to  the  plaintifFj  but  ordered  a  covenant  to  be  in* 
ferted  for  the  tenant  to  repair  during  the  term,  though  no 
fuch  covenant  was  in  the  former  leafe«  MS.  Rep.  Mich. 
12  Geo.  in  Cane.  Taylor  v.  Knight, 


(Z)     Chancery  and  Courts  of  Equity.    Decree  re- 
viewed.    In  what  Cafes  it  may  be. 

N 

tl.   JF  in  chancery  a  decree  he  agaitift  ajiatute^  as  the  cafe  wa^ 

-^  againfl  the  (latute  of  wills,  by  which  the  common  law  is 

affirmed,  that  where  the  land  is  held  in  capite  one  third  part 

(hall  be  fuffered  to  defcend  to  his  heir,  and  the  father  devifcs  all 

for  payment  of  debts,  which  is  void  for  a  third  part,  and  the 

chancery  confirms  it  for  this  third  part  by  a  decree,  and  this  mat' 

ier  appears  xuithin  the  decree,  this  decree  may  be  re-examined  and 

reverfed,  becaufe  it  is  againfl  the  (latute,  and  fo  the  chancery 

errs  in  law.    Tr.   15  Ja.  in  cancellaria,  betv/ecn  Rosweix  ixd 

Evert,  adjudged  upon  a  demurrer,  per  Bacon  the  lord  keeper; 

and  after  M.  1 6  Jac.  the  decree  reverfed  accordii^Iy  by  the  ad» 

vice  of  Juftice  Dodderidge  and  Juftice  Hutton,  affiltants  to  dK 

court*] 

•  a.q.dtffd       [a.  &  if  the  chancellor  errs  in  a  decree  in  a  matter  (flanp%  and 

70?  and^w    it  appears  within  the  decree,  as  if  the  chancellor  makes  a  decree 

theie  th«       upou  the  law  upon  his  own  opinion,  againji  the  opifrton  rfti* 

like  point  in  judges^  thls  decree  may  be  reviewed  for  this  error  in  law.     friiu 

Arden't.**^  *  ^5  J*^'  '"  cancellaria,  in  Sir  George  Reynel's  case,  adjudged 

Dan:y,  *       Upon  a  demunxpr  by  Bacon,  the  lord  keeper.    Tr.  Jac.  in  «• 

^'*?-7j«c»  mera  fcaccaril.     Per  curiam,  this  bill  of  review  is  in  nature  of 

cbwutT'      *  ^^^  ^^  trxoT.    *  27  H.  8.  15.  there  was  a  matter  of  law,  and 

adjudged  that  it  might  be  reverftd  there  J 


£3.  But  if  the  chancellor  errs  in  hU  decree  upon  a  matter  InfaH^  Ob  twii  of 
this  decree  is  final,  and  cannot  be  rcvifwed,  becaufi  they  caunot  go  ^]iri/^^ 
to  a  new  examination  of  witnefles  now ;  for  after  publication  this  vtrxv  wmfi 
cannot  be  done.     Tr.  15  Jac.  in  cancellaria,  this  was  fo  held  by  "»fe«nd^- 
tlie  lord  keeper  in  the  faid  cafe.    Tr.  8  Jac.  between  Ardem  ^I'^^fTJ^ 

AND  DaKCY,   per  curiam*]  in  tht  decret^ 

•  [4.  So  if  the  chancellor  errs  in  his  confcience  upon  a  matter  of  faEl  *"**  ^^  ^*^ 
proved  before  him,  there  may  be  a  review  upon  this  matter,  becaufe  J^i^ed  as  ^ 
tiere  needs  no  new  examination ;  but  this  may  be  reviewed  upon  there  ftaterf, 
the  old  depofitions,  and  this  is  ufual.l  *"<*  ^*t^ 

^  -^  ^  though  the 

hSt  whrreon  the  court  gave  judgment  were  miftaken,  yet  there  it  no  ground  of  a  bill  of  review,  but 
the  hA  in  this  cafe  muft  be  admitted  true,  and  the  decree  is  matter  of  record,  and  can  be  tried  only  by 
fhe  recori ;  but  in  miftaking  the  fady  the  prbper  courfe  had  been  to  have  gotten  the  caufe  ra-heard 
before  the  decree  had  been  figned  and  inrolled.  2  Fr^m.  Rep.  iSa.  pt.  151.  16  June,  16  Car.  %. 
Combea  v.  Proud*  Chan.  Cafes,  54,  55.  S.  C.  and  in  moch  the  fame  worda  ■  Chan. 

Caiei,  105,  io6.  Pafch.  20  Car.  S.  P.  Haynes  v.  Harrifon.  —^1  K.eb.  279.  pi.  46.  Mich.  19 
Car.  %•  Harrifon  v.  Haynes,  S.  C.  that  by  Ld.  Keeper  Bridgman,  a  decretal  order  not  inroUed,  can- 
not on  allegation  of  matter  of  fad  omitted  be  flayed,  but  the  party  muft  have  a  bill  of  review  j  but  if 
naner  of  U&  be  omitted,  this  is  caufe  to  appeal  to  the  houfo  of  lords. 

5.  No  bill  of  review  admitted  on  new  matter.     Gary's  Rep.  82.  n>ld.  cites 
dtes  3  Jac.  Lovegrace  v.  Webb.  l^iT.\^''^ 

Davis. 

6*  If  a  decree  be  made  by  commiiHoners  upon  the  Jtatute  of  43  Jo.  147.  pi« 
£liz.  cap.  4.  of  charitable  ufes^  and  exceptions  put  in  againjl  it  in  5*  s»  C.  re* 
chaneerfy  and  there  heard,  examined,  and  confirmed  in  party  andaU  cordingly, 
tfrtd  in  part^  it  was  refolved  that  it  cannot  upon  a  bill  of  review  on  a  refiir. 
be  further  examined  ;  for  it  takes  its  authority  by  the  ad,  which  '"^"'  ^ 
mentions  but  one  examination,  and  is  not  to  be  refembled  to  the  ^        ^* 
cafe  where  a  decree  is  made  by  the  chancellor  by  his  ordinary 
authority.    Cro.  C«  40.  pL  2.  Mich.    2  Car.   betwec^i  Windfor 
^nd  the  Inhabitants  ojf  Farnham* 

7.  After  a  decree  made  in  point  of  right,  any  matter  that  Chan.  Rep. 
ipight  have  been  pleaded  in  ^^j/«»^«^  is  not  fuch  an  error  as  to  ^^'i'l^"* 
ground  ^  bill  of  review.     N,  Ch.  R.  86.  Lady  Cranborne  v.  Dal-    •    *    •     • 
ipahoy, 

8.  Confejfion  fubfequent  to  a  decree  is  no  ground  for  a  bill  of  re-  a  Frecm. 

view,  faid  to  be  a  rule.     Chan.  Cafes,  143,  Hill.  15  &  16  Car.  5*^' ''/• 

%.  in  cafe  of  Curjefs  y?  l^malridg^f  s.'  c.  ^ 

s.  p. 

p*  The.  want  of  any  evidence  or  piaiter  which  might  have  been  ufcd  2  Freem. 
in  the  Jirft  caufe^  and  of  which  the  party  had  then  knowledge^  is  not  ?J*P*  '7*^ 
any  ground  for  a  bill  of  review ;  Arg.  and  feems  admitted.  Chan^  $.  c?^i 
(j^afes,  43,  44f  Hi)l.  |f[  5{  16  Ca^.  2.  in  cafe  of  Curtefs  v.  Smair  S.  Pi^ 
ridge. 

10.  Where  a  bill  is  to  be  relieved  on  a  faB  not  in  iffucj  nor  BiUofre. 
appearing  in  the  fortner  c^mfty  a  Ull  of  review  will  not  lie  for  it ;  ]^*^j*°?L, 
Arg.  Chan,  Ca^esj  44.  Hill,  15  &  16  Car.  2^  in  cafe  of  Read  v.  ^ufeM. 

Hambey.  thing  can 

appear  to  th% 
cottft  on  the  body  of  thn  decree  to  aker  it|  Aig^  %  Tntm»  Rep.  179.  pL  242.  S.  C. 
Bills  of  review  are  allowed  on/y  en  errors  apparent  In  tbi  ncor^f  cr  on  n€Vt  matter  difc9vere4  fince  tht 
i^th    C*  £<}M*  ^'  i^4«  ^'^V  12  Geo-  !• 
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a  Chan.  II.  Bill  of  rcvicw  Was  demurred  to,  becaufc  it  exhibiud 

s  ^c  \h'  ^^'^^^>  whereas  it  was  of  defendant's  knowledge  at  the  time  of 

plaintiff  the  anfwcr  and  hearing,  though  there  was  no  proof  then  of  it,  but 

wouid  now  it  came  to  light  afterwards,     hd.  Keeper  Bridgman  in  cfikdt  dif- 

matter  o^*  miffed  the  bill,  but  then  gave  time  to  fe.-rch  precedents.     3  Chan, 

tender  and  Rcp,  76,  77.   Trin.  1672,  Chambers  V.  Greenhill. 

which  he  coald  not  prove  before  the  hearirg,  but  now  fince  the  decree  figned  auid  imtiUed  he  caa  pfQvi 
lt>  T\\c  court  ordered  precedent ^  to  be  leaichtd,  and  pixcedcncs  being  now  produced  by  the  piaraciiTi 
his  loMfhip  declared  that  they  fefmed  of  no  weight  to  the  puintiff^s  purpofe,  and  dirmiffed  the  biilof 

revifw -3  Chan.  Rep.  7  b.  i'avs,  the  cafe  of  Colt  v*  Colt  was  cited,  where  the  dete;.idaot  fef  tarth 

deed,  chat  made  a  titie  bv  unrwcr,  but  were  afterwardi  bft  and  a  decree  againft  them,  but  upoAConui^ 
to  light  afterwards,  the  bill  of  review  was  aUmitxd ;  but  id.  keerer  faid,  this  cat'e  was  not  like  the 

other Vern.  417.  arg.  citts  Morgan's  cafe,  where  upon  a  bill  of  review,  the  plainti^  coald  not 

produce  the  deed,  and  fo  failed  a:  the  hearing  of  making  out  his  equity,  and  though  the  deed  casK  af- 
tfuwards  to  his  hands,  which  plainly  made  out  the  title,  yet  it  was  adjudged  to  be  a  ri^t  withoMt  4 
remedy,  and  the  defendant  to  be  without  relief. 

1 2.  This  difference  was  taken  by  the  chancellor,  where  a  taaifer 
in  fact  ivas  particularly  in  ijfue  before  the  former  hearing,  though  yoa 

[  409  ]  have  uena  prlofol  that  matter,  upon  that  you  (hall  never  have  a 
bill  of  review.  But  where  a  newfoB  is  allied,  that  was  not  at 
the  former  hearing,  there  it  may  be  a  ground  for  a  bill  of  review. 
2  Freem.  Rep.  3.1.  pi.  35.  1677.  Anon. 

1 3.  The  court  would  not  make  error  by  con/huBknty  and  where 
a  decree  is  capable  of  being  executed  by  the  ordinary  procefs  and 
forms  of  the  court,  and  where  things  come  to  be  in  fuch  a  ftate 
and  condition  \  after  a  decree  made,  an  original  bill  is  requijite^ 
and  a  fecond  decree  upon  that»  before  the  firft  decree  can  be  cu 
ecuted.  In  the  firft  cafe,^  whatever  the  iniquity  of  the  firft  de- 
cree be,  yet  till  it  be  reverfed,  the  court  is  bound  to  affift  it  with 

»  the  utmoft  procefs  the  courlb  of  the  court  w4U  bear  \   for  in  all 

this  the  confcience  of  the  prefent  judge  is  not  concerned,  becaufe 
it  is  not  his  ad,  but  rather  his  fufferance,  that  the  ad  of  bis 
predeceffor  (hould  have  its  due  efied  by  ordinary  forms;  but 
where  the  common  procefs  of  the  court  will  not  fenre,  but  a  new 
bill  and  a  new  decree  is  become  neceffary  to  have  the  execution 
of  a  former  decree,  which  in  itfclf  is  unjuft,  tht  court  will  not 
make  it  its  own  ad  by  building  on  ill  foundations,  and  charge  his 
own  confcience  with  promoting  an  apparent  injuftice.  2  Ch. 
Rep.  127.  29  Car.  2.  Lawrence  v.  Bemey. 

14.  On  a  bill  of  review,  the  party  cannot  ajj^gnfor  error  diat 
any  of  the  matters  decreed  arc  contrary  to  the  proofs  in  the  caufe, 
but  muft  fliew  fome  error  in  Iohd  appearing  in  the  body  of  the 
decree^  or  ne'iu  matter  difcovered  fince  the  decree  made,  and  Aat 
not  without  leave  of  the  court*  Vern.  i66.  pL  i  c8.  Pafch.  1683. 
Mellifii  V.  Williams. 

1 5.  When  a  decree  comes  to  be  reverfed  on  a  bill  of  review,  it 
ought  to  be  either*  becaufc  it  was  unjujl  in  matter  of  lew  arifing 
within  the  body  of  the  decree,  or  for  that  the  court  wanted  or 
exceeded  its  jurifdiBion ;  per  North  K,  Vern.  29a*  in  cafe  of 
Fitton  V.  E.  of  Macclesfield. 

1 6.  Bill  of  review  for  that  on  account  fettled  by  the  mafler,  whofc 
report  was  decreed  \    the  matter  had  allowed  interefi  upon  intertft 


Cfiancfts^  409 

by  jumbling  principal  and.  intereft  together,  and  then  allowing 
tntereft  for  the  firil  total ;  directed  to  be  examined  and  redliiied  as 
to  the  point,  but  the  reft  of  the  decree  to  ftand.  2  Chan.  Cafes» 
1^2'  Mich.  35  Car.  2^    Ld.  Ranelagh  ▼.  Thomhill. 

17.  Upon  a  bill  of  review  no  proofs  are  to  be  admitted,  but 
fuch  as  were  in  the  original  caufe.  N.  Ch.  R.  196.  1691.  Tay- 
lor V.  Wood. 

18.  Forgetfu/ne/s  or  negligence  of  parties  under  no  incapacity  is 
no  foundation  for  a  bill  of  review.  MS.  Tab.  Jan.  13,  17 19. 
Ludlow  T.  Macartney. 

19.  Ought  not  to  be  brought  but  for  mantfejl  errors  appearing 
on  the  face  of  the  decree^  or  for  new  matters  ariftngfince  the  decree, 
of  which  no  advantage  could  have  been  taken  without  leave  of  the 
court  to  bring  fuch  bill  upon  new  matters  difcovered.  MS, 
Tab.  March  i,  1726.     Afhton  v.  Smith. 

20.  After  a  decree  for  payment  of  a  fum  of  money  and  a  rent- 
charge  out  of  a  manor,  and  to  charge  the  defendant  with  the  rent 
and  arrears,  who  was  no  party  to  the  grant  of  the  rent-charge,  a 
bill  of  review  will  not  lay^  for  that  the  charge  exceeds  the  value  of 
the  rent  of  the  lands ;   for  the  value  is  no  new  matter,    and  it  was' 
not  excepted  to  in  the  former  fuit,  and  therefore  now  remedi- 
lefs ;   and  it  is  like  the  cafe  of  an  executor  who  cannot  plead  want  of 
ajfets  after  the  debt  decreed,    -3  Ch.  R.  88.   Trin.  1635.    Counted 
of  Suffolk  v.  Harding. . 


(Z.  2)     Bill  of  Review,     By  and  againft  whom.      f<4io  ] 

;•  tJlLL  of  review  will  not  lie  but  againft  thofe  who  vrtre  parties  n.  Ch.  R. 
^  in  the  original  bill,  as  where  C.  mortgaged  lands  to  A.  in  5*;  S.  C.  in 
fee,  and  co^venanted  and  gave  bond  to  pay  the  money ^  but  did  not.  bk'.^!lll^' 
A,  diedj  leaving  G.^s  wife  his  heir  at  law,    G.  and  his  wife  brought  a  a  Freem. 
hdl  againft  C.  for  the  moneys  orifnotpaidy  then  tofgreclofe  him,  and  ^*P'  H^- 
it  was  decreed  accordingly.     C.  upon  difcovering  that  A.  had  left  Ear?  of  Car- 
an  executor  to  whom  A,  had  given  the  money j  he  brought  a  bill  of  liflc  v. 
review  againft  G.  and  his  wife  before  the  time  ordered  for  pay-  p****^' ^* 
ment  by  the  decree,  fetting  forth  this  matter,  and  prayed  the  di-  accordingly^ 
rcftion  of  the  court  to  whom  be  fhould  pay  the  money,  and  to  per  cur.-* 
have  the  bond  delivered  up.     And  this  was  all  by  an  original  bill,  ^*™*.*^» 
and  not  by  a  bill  of  review ;    the  court  held,  that  in  this  cafe  a  cafe  of  Fit- 
Ml  of  review  would  not  lie,  becaufe  the  executor  was  not  party  to  the  ton  v.  Earl 
former  bill.     3  Chan.  Rep.  94.  Hill.   1659:     The  Earl  of  Carliflc  fi^jj^s??!' 
V.^Goble  &  Ux',  and  other  Executors  of  Andrews.  Arg! 

2.  Plaintiff  has  a  decree,  and  afterwards  brings  a  bill  of  re-  Nelf.  Chan. 

view  to  have  more  allowed  him  j  defendant  demurred,  and  infifted  3  *^'  ^^' 

that  a  revie;w  lies  only  for  him  againft  whom  tlie  decree  or  dif-  s!  P.  an<| 

Qiiflion  is ;  after  a  long  debate  the  demurrer  is  over-ruled.     Chan.  ^"^^^  ^°  ^ 

Cafes,  S3.  Pafch.  16  Car.  2.    Glover  v.  Portington.  ctl^.cSiL 
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4IO  ClKincerp. 

3.  A  bill  of  review  lies  only  for  him  agaitifi  nvhm  the  decree  or 
di/miffion  is.  2  Frecm.  Rep.  183.  pi.  252.  14  May,  16  Car,  1. 
Glover  v.  Portington  &  al*. 

4.  A  devi/ee  cannot  maintain  a  bill  of  review,  being  not  in  privity 
to  the  teftator  againft  whom  the  decree  was*  Chan;  Cafes,  1^3. 
HiU.  20  &  21  Car.  2.     Slinglby  v.  Hale. 

5.  Aparijb  is  fuedj  and  4  are  named  to  defend,  A  decree  is 
againft  them.  Another /iJf^/Wr,  who  is  no  party  or  privy^  may 
have  a  bill  of  review,  becaufe  he  is  grieved  by  the  decice-;  per 
Ld.  Chancellor.  Chan.  Cafes,  272.  HiU.  27  &  28  Car.  2.  Brown 
V.  Vermuden. 

^.  AJftgnee  cannot  in  any  cafe  have  a  bill  of  review.  Arg.  Vcriu 
417.  pi.  396.    Mich.  1686,  in  the  cafe  of  Barbonc  v.  Scarlc* 


(Z.  3)     Bill  of  Review.     Ou  what  Terms^ 

^  Frecm.      ^i.  A  Dccrcc  was  obtained  for  a  great  fum  of  money;  a  bill  of 

Rep.  172.         xl  ycview  was  brought  and  nenv  matter  ajfigned.     The  rule  of 

S.  c.  in  to-  court  was  pleaded,  that  the  defendant  ought  firft  to  pay  the 

tidem  verbis,  money  before  the  bill  ihould  be  brought  into  court.     But  upon 

giving  good  fecurity  for  the  money^  the  court  difpcnfed  with  the 

rule.    Oian.  Cafes,  42.  Hill.  14  Car.  2.  Savil  v.  Darret;  and 

fays,  the  like  cafe  between  Baston  and  Biron,  by  order  of  the 

houfe  of  peers  about  1662. 

2.  Per  cur.  In  a  bill  of  rcAnew  all  things  are  io  he  fefforwi 
according  to  the  former  decree^  thai  do  not  extinguijb  the  right: 
otherwife  the  non-performance  is  a  good  plea  in  bar;  as  if 
writings  arc  to  be  brought  into  court,  or  cofts  paid,  but  not  to 
releafe  the  right,  or  make  a  conveyance,  becaufe  that  would  dc- 

[411  ]  (hoy  the  right.  Not  bringing  in  writings  according  to  the  de- 
cree fought  to  be  rcverfed,  nor  giving  (ecurity  for  the  cofts  in 
the  bill  of  review,  was  pleaded  in  the  caufe  between  Okeover 
&  Poole.  2  Frecm.  Rep.  88.  pi.  97.  Mich.  1683.  Fitton  v. 
Ld.  Macclesfield. 

3.  Plaintiff  was  allowed  to  bring  a  bill  of  review  tmthoutpay 
ing  the  cofts  decreed  in  the  original  caufe y  amounting  to  150!.  and 
for  which  he  (as  was  faid)  had  been  in  execution  near  20  yean, 
upon  making  oath  he  was  not  worth  40 1.  belides  the  matter  in 
queftion,  and  befides  a  fuit  depending  between  the  fame  parties 
to  foreclofe  a  mortgage,  the  debt  being  pretended  to  be  over-paid. 
Vern.  R.  264.  pi.  259,  Mich.  1684^  Fitton  r.  the  E.  of  MaCf 
clesfield. 

4.  Though  an  order  is  mnde  by  the  lord  keeper,  for  dijpeffing 
with  co/ls  on  bringing  a  bfll  of  review,  yet  the  fitme  ought  to  he  fit 

forth  in  the  ^/7/ of  review.     Arg.  Vern.  292.  pi.  285.  Hill.  1684. 
in  cafe  of  Fitton  v.  Ld.  Macclesfield. 

5.  The  plaintiff  was  not  allowed  to  bring  a  bill  of  review  ysn^ 
lefs  he  performed  the  deci;ee,  or  would  fwear  he  was  ux»ble  to 
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do  it,  and  would  furrender  himfelf  to  the  Fleet  to  lie  there  till  the 
matter  on  the  bill  of  review  was  determined.  Vcm.  1 1 7.  pi.  103. 
Hill.  34  &  35  Car.  2.     Williams  v.  Melliih. 

6.  The  original  bill  was  brought  to  fettle  the  boundaries  of  the  MS.  Rep. 
plaintiff* s  manor,  and  upon  the  firrf  hearing  an  ijfue  ivas  direBed  ^^^^^*  • 
out  to  be  tried  at  law,  and  there  was  a  verdiB  for  the  plaintif;  KtoryLyS- 
vpon  the  equity  referved,  there  was  a  final  decree  for  quieting  the  ^^^  ^-  BiAo^ 
plaintiff*!  poffe/fton^  and  that  defendants  fbould pay  coffsj  (sTc.    Defends  ^  Durhain. 
ant  moved  for  leave  to  file  a  bill  of  review  upon  an  affidavit  by  his 
folicitor^  that  certain  new  evidence  was  difcoveredyfnce  the  verdiA  and 
decree  J  in  favour  of  the  defendant ;  that  this  new  matter  now  difcover- 
ed  was  a  fui&cient  ground  for  a  bill  of  review,  as  well  as  any  error 
apparent  in  the  decree  itfelf,  5cc.    The  queftion  was,  if  the  bi« 
fhop  (hall  have  leave  to  file  the  bill  of  review  before  he  has  paid 
the  cofts  decreed  againft  him  i  It  was  infifted  on  by  the  counfel  for 
Sir  Henry  Lyddall,  that  the  party  ought  not  to  file  a  bill  of  re- 
view before  he  has  performed  the  decree,  and  that  this  is  con- 
ftantlv  allowed  for  good  caufe  of  demurrer  to  a  bill  of  review, 
and  tliat  payment  of  cofts  is  part  of  the  decree,  which  ought  to 
be  performed  as  well  as  any  other  part  of  it,  and  an  old  book  of 
orders  and  rules  of  the  court,  printed  in  1623,  was  produced, 
wherein  there  was  a  rule  tempore  Bacon  C.  and  another  in  the 
year  1656,  to  the  eStOt  following,  viz.  That  no  bill  of  review  fbaU 
be  allotved  till  after  the  decree  performed  in  cdl  parts y  tpilefsfuch  per^ 
formance  would  extinguifb  the  partfs  right  or  title  at  law,  (as  a  con- 
v^yance  of  land,  releafe,  &c^)  and  alfo  there  muft  be  leave  of 
the  court  for  filing  fuch  bill  of  review,  &c*    That  a  bill  of  re- 
view would  be  a  fufpenfion  of  the  payment  of  the  cofts  decreed, 
and  that  Sir  Henry  Lyddal  would  be  kept  out  of  his  cofts  till  the 
bill  of  review  determined,  and  if  the  biihop  (who  is  of  a  great 
Ege)  (hould  happen  to  die.  Sir  Henry  would  lofe  them  quite,  for 
he  cannot  revive  the  fuit  for  cofts  only,  &c.    £  contra  it  was 
faid  for  the  biihop,  that  the  rules  produced  on  t^e  other  fide  were 
obfolete^  and  had  bet^n  out  of  ufe  for  feveral  years  in  many  particu^ 
lars,  and  therefore  were  not  to  be  taken  as  ftanding  rules  of  the 
eourt ;   that  for  many  years  laft  paft,  bills  of  review  have  been 
brought,  without  leave  of  the  court,  upon  motion  or  petition, 
and  it  was  never  infifted  on  as  irregular  (  that  in  lieu  thereof  a  de-^ 
pofit  of  50  /•  is  left  wth  the  regifler  upon  filing  the  bill  of  revie%o,  fo 
that  it  is  plain  thefe  old  rules  have  not  been  obferved  of  late 
years.  That  foon  after  the  reftoration,  the  rules  and  orders  of  the 
court  were  reviied  and  corre&ed  by  Clarendon  C.  and  that  thefe 
bft  are  taken  now  to  be  the  ftanding  rules  and  orders  of  the 
court,  as  they  are  printed,  and  called  Ordines  Cancellariae,  and 
in  that  book  there  is  no  fuch  order  as  they  have  infifted  on  the    1*412  1 
other  fide )    that  a  bill  of  review  is  like  a  writ  of  error  at  law, 
which  fufpends  the  execution  of  the  judgment.    The  cofts  de- 
creed is  not  a  duty,  but  a  confequence  only  of  a  decree  againft 
the  party  \  that  if  the  decree  be  rcverfed,  of  confequence  the  cofts 
are' gone,  and  therefore  ought  to  wait  the  event  of  the  bill  o£re-» 
?iew.    I^r  Cowper  C,  I  Uunk  the  old  ordtts  th^t  have  bqen  re:^d 

are 


ere  reafonahU  and  jufi^  and  ought  to  be  obferved  Vo  prevent  im« 
confcionable  delays  by  bills  of  review,  which  would  be  brought 
in  all  caufes  of  confequence  and  value,  if  they  might  be  Eld 
widiout  leave  of  the  court,  and  before  the  decree  performed ; 
and  I  think  payment  of  coftf  otight  to  be  performed  rather  that  enj 
ether  part  of  the  decree^  efpecially  in  this  cafe,  where  the  new 

'  matter  difcoveredVas  in  the  power  of  the  party,  and  it'vraslut 
fault  and  negle£k  it  was  not  cufcovered  fooper  \  fo  let  the  event 
of  the  bill  of  review  be  what  it  will,  the  other  fide  ought  to  have 
cods,  as  in  the  like  cafe  of  a  new  trial  granted  upon  the  like 
grounds.  Where  a  fum  of  money  is  decreed,  the  mopey  mtift  be 
paid  before  a  bill  of  review  is  filed,  though  it  muft  be  re- 
funded if  the  decree  be  reverfed  upon  the  bill  of  r^icw  •,  but, 
in  the  prefent  cafe,  if  the  decree  fhould  be  reverfed,  yet  the 
cofts  ought  not  to  be  refunded,  which  makes  it  a  much  ftronger 
cafe.  I  think  the  party  himfelf  fhould  make  an  ajida^t  that 
ibis  netv  matter  nvas  difcovered  fince  the  decree^  and  that  the 
affidavit  of  a  folicitor  is  not  fufHcient ;  for  the  bifhop  himfelf,  or 
fomc  other  agent  of  his,  might  be  informed  of  this,  matter  before, 
at  leaft  if  the  bifhop,  by  reafon  of  his  age,  high  ftation  and  quality, 
m^ky  be  excufed  from  making  an  afTidavit  of  the  particular  matters 
and  fa£l;s,  yet,  at  leaft,  he  fhould  have  an  affidavit  to  corrobo- 
rate that  of  his  folicitor ;  but  this  affidavit  of  the  folicitor  ahae  is  not 
aftifficient  ground  for  a  bill  of  review^  and  tnerefore  the  counfcl  for 

,  the  bifhop  muft  take  nothing  by  their  motion  ^  per  Cowper  C 

7.  Upon  every  bill  of  review  to  rcverfe  a  decree,  the  pLuntiJ 
mufl  depoftt  50  /.  with  the  rcgifter  to  anftver  cofis  of  fuit  to  the  de- 
fendants    2  Wms.'s  Rep.  283.  Trin.   1725.  Anon. 

8.  If  brought  upon  new  matter^  as  upon  a  deed  difcovered  by  the 
plaintiff  ^/ir^  the  former  decree,  the  plaintiff  mufl  have  the  leave 
of  the  court  for  filing  fuch  bill,  though  not  neccfiary  in  the  cafe 

^ove  for  reverfing  a  decree  for  error  appearing  on  the  fwc 
thereof.     Ibid.  284. 

9.  But  in  the  principal  cafe,  the  plaintiff  having  depofited  the 
5.0 1.  and  annexed  an  affidavit  to  the  bill,  that  the  deed  on  which 

*  the  bill  of  review  was  founded  canue  firf  to  theplaintif's  kaow' 
ledge  afief  pronouncing  the  decree,  the  bill  was  allowed  upon  plain- 
tiff's paying  the  cofls  of  defendant's  motion  to  difmife  die  bill, 
becaufe  it  was  filed  without  tlie  leave  of  the  court.  Ibid.  284* 
Anon. 

10.  No  hill  of  review  lies  without  paying  the  duty  decreed,     MS. 

Tab.  Jan.  21,  1717,  Bifhop  of  Durham  v.  Lyddcll. ^Alarch  1% 

l^26,  Afhtdhv.  Smith.  v 


(Z.  4)     Bill  of  Review.     At  what  Time. 

1 .  1>  ILL  of  revle^v  whs  difinifed,  for  that  it  was  a  isffg  thm^ 

^  fmcc  the  decree  was  made,  and  die  pla?nlifF  refted  under 

it  without  any  complaint.     2  Chan.  Rep.  46.  22  Car.  2.    E.  of 

Cafllehavcn  v,  UndcrhtlU 

2,  ^peal 


^ 


appeal  to  the  houfe  of  lords  from  a  decree  in  chancery,  and  on 
of  the  appellants  to  examine  witnefles  in  the  caufe,  it  was 
I,  and  the  petition  difmtffeij  and  now  die  appellants  bring  a 
\>ill  of  review,;  and  it  wajs  decreed  that  the  defendants  fhould  an- 
iw-^ar  tl\<.  bill  of  review,  or  demur  on  the  errors  therein,  and  the 
\>exiefit  of  the  order  of  difmiflion  in  parliament  faved  to  the  de- 
^fen<i3nrs«     Fin.  Rep.  468.  Mich.  3a  Car.  2.    Needier  v.  Kendall 


3»    A.  hiU  having  been  taken  pro  confiffi^  a  bill  of  review  wsi$  2  Chm. 

brotxghr,     and  a  demurrer  having  been  put  in  to  it,  was  allowed ;  ?*|^**  '  ^3- 

and  vk€if%^  a  new  bill  of  review  being  brought,  the  defendant  di-  the  bin  of  «- 

wnursneti,  and  for  caufe  ihewed,  that  a  bill  of  review  lies  not  after  a  ^'ew  dif. 

hW  af^rew^nv^  and  the  demurrer  was  allowed*    Vern.  135*  pi.  124.  "'j?**V*T 

iiili.  1^32.  Dunny  V- Filmoic.  former  bill* 

though  there 
wa$  m^vlfctt  error  not  only  in  the  form  of  the  court,  bat  alfo  m  the  rrgbt,  vis.  2  heirs,  having  title  at 
Iketrs^   one   of  them  plaintiff  had  a  decree  for  the  whole,  whereas  he  had  title  only  to  a  moiety  5  and 
Ijd.  ICeeper  North,  who  djfmined  the  bill,  faid,  that  ther^  was  no  lemedy  but  Jn^arli<iment  \  and 
there  is  a  nota,    that  there  was  no  anfwer  to  put  in,  but  the  bill  taJcen  pro  confeflb*— See  tit.  Fro  Con- 
iSslZb  f  A)    pi.  4-    S.  C;-.— Vern.  417.  pi.  396.  Arg.   cites  S.  C.  that  upon  a  bill  of  review  the 
couTt  nad  decreed  the  whole  ef^ate  to  the  plaintiff  \  and  that  though  it  appeared,  even  upon  the  face  oF 
the  decree,   that  the  plasntrflF  had  1  title  but  to  one  moiety  only,  yet  it  was  there  refolved,  that  no  bill 
«f  ceriew  vrould  lie  upon  a  bUl  of  revie«f,  «nd  the  defendant  was  left  without  remedy.— The  firft  bill  of 
ncvicw  was  diiJiiiired,  but  not  on  the  merits,  and  a  zd  was  allowed  ;  but  it  was  ordered  not  to  proceed 
withoat  performing  the  decree  made  on  the  original  bill.     Fin.  Rep.  162.  Mich.  z6  Car.  2.    Rutoa 
▼•  Aylcowgh* 

4.  Though  there  is  no  limitation  of  time  for  bringing  a  bill  of 

TevVevr,  yet  after  a  long  acquiefcence  under  a  decree,  chancery  will 

not  reverfe  it,  but  upon  very  apparent  errors  ^  per  Ld.  Keeper 

KoTlK     Vera.  287.  pL  285.  HiiL  1684.   Ftrton  v.  Earl  of  Mao^ 

cle^fieldi 

5.  It  vras  {aid  by  fome  at  the  bar,  that  ^fine  and  a  non^aim  is 
a  bar  to  a  bill  of  review,  if  die  party  was  not  in  prifon,  &c. 
Vctn.  ^90*  HiU.  1684.  in  the  cafe  of  Fittoa  v.  Earl  Mac- 
cksfield.  ^ 

,     '  <S.  A  man  cannot  bring  a  bill  of  review  after  a  demurrer  allowed 

*;  to  a  former  bfll  of  review;  per  Jefferiea  C.     Veto*  441*  pi*  4^3- 

n  HilL  1686.  Pitt  V.  the  Eari  of  Arglafs. 

*'*:  7-  It  was  agreed  by  court  and  bar,  that  the  courfc  of  the  court  is* 

Ig  before  any  bill  of' review  is  granted,  iiic  former  decree  ought  tobt 

l;^  txeaUedj  if  the  caufe  of  the  bill  of  review  be  not  fuch  as  extinp^^^ 

the  %ohole  light  and  -foundation  of  the  decree,  oj*  a  reUaJt ;  a^^  ^    .  ^ 
W  ^  good  plea  in  bar  of  a  bill  of  review,  that  the  ibrmer  decr^^  ^^ 
'^  "not  executed;  and   it  was  faid,  thaiitlrough  bills  of  revic'^'^     ^o» 

t\  totetc  o{  a  writ  of  error,  yet  it  is  not  favoured  in  equity ;  ^  a  on* 

'.  writ  of  ctroT  (and  that  only  in  fome  particular  cafes)  one  ^?f^  ^e. 

\  '  V^  to  ^ve  bail  to  pay  principal  and  cofts ;  but  in  bill  of  ^^^*^^Yx^*^^ 

'  .  decree  ought  to  be  aftually.  complied  with  |    and   bcfides       ^^^ 

I  \  ou^k  to  be  fecurity  for  cofts.     But  a  cafe  of  Palmer  v.  J^^tH- 

.  was  cited,  where,  in  the  cafe  of  an  executor;  it  -was  granted  ' 

)<1  ottt  execution  of  the  decree,     12  Mod.  ^41.  JMich.    11  "W-  ^' 


i 


% 


\ 
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s«  (z.  4)  (Z»  5.)  Pleas  to  Bills  of  Review.  And  what  may 
p*-  5-  7-  be  ailigned  for  Error. 

1%  ^HE  defendant  anfwered  the  bill  of  review,  but  fo  as  that 
^  fome  matter  in  his  anfiver  would  bring  into  examtna^on  fime 
part  of  the  decree^  as  it  was^gned  and  m  foiled  s  on  which  aafvcr, 
[  414  1  ^  ^o  ^^  P^^9  xhett  Was  a  demurrer,  becaufe  this  would  tend  to 
perjury  and  infinitenefs  to  re-examine  things  examined  and  d^* 
creed  \  of  which  opinion  the  court  was ;  but  as  well  the  defend- 
ant's counfel  as  the  court  faid^  there  could  be  no  demurrer  upon  aa 
anfwer  in  equity.  Serjeant  Glyn,  for  the  plaintiff,  faid,  he  had 
known  it.  The  court  made  an  order,  that  there  Ihould  be  no  ex* 
amination  of  that  which  had  been  examined }  and  that  was  dtt 
rule.  2  Freem.  Rep*  i8z.  pL  249.  23  June,  16  Car.  ^.  Williams 
V.  Owen. 

2.  To  a  bill  of  review  the  defendant  pleaded  the  firmer  deem 
figned  and  inrolledf  and  that  there  was  no  error  fhewnin  it,  and  the 

fame  matter  was  fully  heard  and  examined,  and  fettled,  which 
now  was  endeavoured  to  be  examined  again,  and  the  plea  wai 
allowed.    Fin.  R.  209.  Pafch.  27  Car.  2.  Evans  v.  Canning. 

3.  It  was  obje£^ed  againit  the  bill  of  review,  that  they  had 
ajjigned  errors  colUEtedfrom  the  proofs  in  the  caufty  that  did  not  apfeat 
in  the  lodj  of  the  decree.  But  the  Ld.  Keeper  (^ferved,  that  was 
occafioned  by  the  ill  way  they  had  got  of  late  in  drawing  up  de- 
crees in  general,  without  particularly  ftating  the  matters  of  fid; 
and  faid,  the  plaintiff  in  a  bill  of  review  Jbould  not  be  concluded  by  it, 
unlefs  the  nuOter  of  fail  were  particularly  Jiated.  in  the  decree,  i  Vera. 
215.  pL  212.  Hill.  1683.  Aonham  v.  Newcomb. 

%  OuB.  4.  A  debate  arofe  touching  the  ftating  of  the  matters  of  £a0  in 

^f^*i^^\  a  decree,  and  it  was  complained  that  the  regifters  now  drew  op 
V.  Broad,  dccrccs  in  fuch  a  manner  as  that  no  bill  of  review  could  be  brought; 
s.  c.  ac-  for  they  only  recite  the  bill  and  anfwer,  and  then  add,  that  upoa 
***d*'r?i^ '  ^^  reading  the  proofs,  and  hearing  what  was  alledged  on  either 
then  faid,  ^dc,  it  was  decreed  fo  and  fo ;  and  never  mention  what  particidar 
Mg.  that  the  fa£ls  v^ere  allowed  by  the  court  to  be  fufficiently  proved,  and 
t!n"f  ^*"^  ^h^*  no^»  that  fo  upon  a  bill  of  review  it  might  appear  to  the 

wUof  review  i         r   «       i  "^  i    '  it  *«^«      »   .    »- 

cannot  iii.  couTt  what  fatts  the  decree  was  grounded  on.  The  ixL  Keeper 
k^e  matter  declared  he  would  not  allow  of  that  way  of  drawing  up  decrees  ia 
trai(*to  wh"t  8^"^"^*^ »  ^^^  *at  thc/aas  timt  were  proved  Aould  be  particularly  jo 
is  ftand  in  mentioned  in  the  decree;  otherwife  if  a  bill  or  review  was  brought, 
thedecreeto  thofe  faBs  fiould  be  taken  as  not  proved g  for  elfe  a  decree  c^d 
W  proYcd.     ^gy^j.  \^  reverfed  by  a  bill  of  review,  but  all  erroneous  decreet 

muft  be  reverfed  upon  appeals,   i  Vern.  214*  pK  2ii.  Hill*  i6%y 

Brend  v.  Brend. 

5.  No  obfe^on  is  to  be  made  on  a  bill  of  review  thai  is  mt, 
affignedfir  error.     MS.  Tab.  Jan.  8,  1717-  Watkins  v.  Price. 

6.  Obje^ion  to  a  mafter*s  report  cannot  be  affigned  for  error  upoA 
a  bill  of  review.    MS.  Tab.  8  Jan.  1.7 1 7^  Watkins  v.  Price. 

7.  Mattm 
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7-  Matiers  already  yJ///f  J,  or  ivhich  might  hdve  been  put  in  ijfiu  in 
the' origifiiti  caufey  fhall  never  be  dra^xTi  into  examination  upon  a 
Vill  of  review.    MS.  Tab.  Jan,  13,  17 19.  Ludlow  v.  Macartney. 

8.  Vt1\  of  review  is  ufual  upon  difcovery  of  new  evidence*  MS. 
Rep.  Hill.  Vac.  15  March  1734.   S.  S.  Company  v.  Bumftead. 


(Z.  6)     Ck)(l6  and  Damages.     In  what  Cafes*     Oa 

Bills  of  Review. 

I."  'T^HE  defendant  bad  a  decree  for  money.     The  pJaintifhf  bill  l^^^' 

^     of  review  reverfed  this  decree,  and  the  nmiey  decreed  to  the  16.  s.  C. 
plmntiff.     Per  cur.  on  fearch  of  precedents,  the  defendant  Jhall  mt  <iireaioiis 
pay  damage  •  for  this  money,     a  Freem.  Rep.  181-  pi.  247.  23  tofcifirfor 

May>  16  Car.  a*    Jackfon  v.  Eyre.  precedeoti 

whcthbr 
damages  had  been  given  on  a  bill  of  review,  and  no  precedents  tvere  now  produced;  >and  it  wai 
cooSdendy  aHkned  that  there  was  no  precedent  of  any  cofts  or  damages  gWen  on  a  bill  of  review,  and 
mm^ti'a  U  ajudgmtnt  m  a  Vfrit  efernr,  where  the  judgment  isy  tiat  the  pmrtyfi>ail  recwer  fuicfuid 
0mi/it  fer  jitJic'mm  frgeiiiSfumf  but  no  damages  or  cofts;  and  in  this  cafe  it  was  ruled  that  there  fliould 

he  none. Nelf.  Chan.  Rep.  83.  Jackfon  v.  Dlgry^  S.  P.  accordingly,  in  much  the  fame  words, 

tod  iseBia  to  be  S.  C. 

•[4x5] 

•  1.  A  bill  of  review  was  brought,  and  demurred  to ;  and  after- 
wards tlie  counfel  for  the  plaintiff  in  the  hill  of  revienv  moved  the 
court  to  difcharge  the  bitl,  as  not  being  regularly  fled,  upon  payment 
^f  c^s  out  of  the  50/.  depofited  in  court  upon  the  filing  thereof, 
iind  the  feme  was  granted  by  Lord  C.  Cowper.  MS.  Rep. 
Mich.  4  Geo.    The  Bifliop  of  Durham  v.  Sir  Henry  LyddaL 


(A**a)     Cofts.     [In  what  Cafes  in  GeneraL    And 

How,] 

fl.  'T^H  E  plaintiff  fhall  not  recover  any  eofis  in  chancery  ^  though 
^    he  recovers  the  thing  for  which  he  fues,  as  a  deed,  or 
fuch  like,  which  is  not  recovered  in  damages.] 

2«  Where  a  feme  is  nenvly  endowed  in  chancery,  there  Ihe  fhall 
not  recover  damages ;  for  thofe  of  the  chancery  do  not  give  da* 
inages.     Dr..  Damages,  pL  195.  cites  42  AfT.  3a.  and  43  E.  3. 

32- 

3.  Damages  (hall  not  be  ^ven  to  the  defendant  in  chancery  by 

ftatute,  but  only  where  the  bill  is  found  true  orfalfe^  and  not  where 
the  bill  19  found  infiffUient  in  matter  ;  for  this  is  out  of  the  cafe 
of  the  ftatute.     Br.  Damages,  pi.  163.  «ites  7  E.  4.  14.  per  cur. 

4.  Forafniuch  as  it^s  informed,  the  trial  of  the  truth  of  the  mat- 
terrcfletb  altogether  in  the  declaration  if  the  defendant^  it  is  therefore 
ordered,  that  the  defendant  fliall  be  examined  upon  interrogato- 
ries to  be  adminiflercd  bf  the  plaintiff;  'upon  whofe  examination, 

if 


415  C6«ncerg» 

jlf  tKe  matter  fall  not  out  for  the  plaintifF,  then  tlte  ptmntiffupdfj 
the  defendants  cojls^  and  the  caufe  to  be  difmiiTedi  Carjrs  Rey. 
64.   cites  2  Eliz.  fol.  ia2..     Fifield  v.  Vimore- 

5»  The  plaintiff  at  the  day  appointed  ^r  hearing  appeared  futf 
therefore  the  defendant  is  difmiffed  with  coils.  Gary's  Rep.  64 
cites  2  Eliz.  fol.  1 25.    Fincham  v.  Backwood* 

6.  The  drfendant  being  ferved  with  a  proce/s,  found  the  cmtfefd 
down  for  hearings  and  attended,  and  was  difmifled  with  cofts,  bc- 
czMie  the  plaintiff  was.  not  ready*  Toth.  108^  lOjS  ekes  l{  ££2. 
Clayton  v.  Leigh. 

7.  The  defendant  is  adjudged  to  paj  to  the  plaintids  40s. 
cofts,  for  fuing  out  procefs  of  contempt  againft  him,  being  difcbearg* 
ed  by  her  ntajeflfs  generqt  pardon.  Gary's  Rep.  79.  cites  18  k 
19  Eliz.     Jones  and  Paris  v.  Jones. 

8.  The  plaintifF^wx;^^  the  defendant  a  writ ;  bti-  did  deliTCf  him 
neither  a  note  of  the  day  of  his  appearance,  neither  did  the  fame 
appear  unto  him  by  the  fchednle,  label,  or  any  other  paper,  and 

.  the  defendant  appearing  found  no  bilL  It  is  ordered  the  default 
ant  be  allowed  good  coils,  and  an  attachment  againft  the  plaior 
tiff  for  fuch  ferving.  Gary's  Rep.  83.  cites  19  Eliz.  Brightmaa 
V.  Powtrell. 

9.  Gofts  to  witnejfes  ferved  to  teflify^  having  no  charges  tendered 
unto  them,  nor  any  interrogatories  put  in  for  them  to  be  examined 

r  416  ]    upon.      Gary's  Rep.  87,  88.    cites  19  Eliz.    Fearce  &  Uz'  v. 
'  Grawthornc  &  White. 

10.  Gofts  paid  to  a  witnefs  befire  he  he  examined.  Gary's  Rcp^ 
88.  cites  19  Eliz.  Belgrave  v.  the  Earl  of  Hertford  v.  Drury. 

1 1.  Subpoena  ferved  at  tl\e  fuit  of  an  unknown  man^  and  /»  Mf 
in  court  J  the  ferver  to  pay  cofts*     Gary's  Rep.  92.  cites  19  Eliz. 

12.  The  plaintiff  was  adjudged  to  pay  the  defendant  37s<  6d. 
cofts,  for  that,  he  being  ferved  with  a  fubpcena  in  Hillary  term  ap- 
peared, and  by  his  anfwer  difclaimedj  and  yet  after  the  plaintiff 
ferved  him  with  a  fubpoena  to  rejoin ;  but  aftetwards  the  (ame 
cofts  were  difcharged  by  motion,  for  that  the  defendant  had,  before 
the  coflsj  put  in  his  rejoinder ;  but,  upon  a  difclaimer,  no  cofts  is  to 
be  allowed.  Gary's  Rep.  156.  cites  21  Eliz.  Read  v.  Hawfted, 
als.  Lane.  '    ' 

13.  The  defendant  was  taken  upon  a  commifpon  ofrebeiSon  at  the 
plaintifPs  fuit,  and  required  his  cofts  to  be  allowed  him.  The 
court  afking  the  opinion  of  the  clerks,^  it  was  agreed  with  one 
confent,  that  he  ihould  have  his  cofts  allowed ;  therefore  ordered 
accordingly.  Gary's  Rep.  156.  cites  21  £liz.-  Morgan  t«  Ap 
John  Gowge. 

«  14.  The  plaintiff  is  adjudged  to  pay  to  the  defendant  501. 
cofts  for  profecuting  procefs  of  contempt  againft  him,  and  m  cm' 
tempt  proved.  Gary's  Rep.  1 1 7.  cites  21  &  22  Elis.  Wrayibid 
V.  Weight  &  Hingefton. 

1 5.  The  plaintiff y  as  file  executor  to  R.  M.  exhibited  a  UU  etgmsJl 
the  defendants  for  the  fame  matter,  for  tvhich  the  plaintiff  and  D.  v. 
as  executors  to  the  fame  M.  exhibited,  another  bilt^  and  ordered,  tbfll 

both  bills  ihould  be  referred  \  and  if  boch  for  one  caiife>  the  de* 

lendanti 


jfaildanta  (hall  be  difmifled  from  one  of  the  bills  vriA  cofts. 
Cary's  Rep.   1 25.   cites  2 1  &  22  £liz.     Maunder  v.  Wright  and 

ttf*  A  defeadant  examined  touching  a  contempt^  and  difcl^arged 
thereoff  ihall  have  eofls  of  courfe,  if  a  commtjjion  be  not  prefent- 
Ij  taiaen.wxt  tp .prove  it,  and  if  he  prove  it  not,  then  increafe  of^ 
ro/lt^     Toth.  134.  cites  37  Eliz.     Atkinfon  v.  AiloflF. 

17.  If  a  man  excepts  againjl  an  anfwerj  atid  hath  it  referred,  if 
thereupon  it  falls  out .  to  be  goody  the  defendant  (hall  have  cofts 

'for   that  trouble  upon  motion.     Toth.  149.  cites  Hill.  39  £liz« 
Befwick  v*  Fox. 

1 8.  A  bill  was  exhibited  againft  an  fxecUtor,  to  be  relieved 
c^atnfl:  a  bond  given  by  plaintiff  to  the  teftator.  The  court  decreed 
for  the  plaintiff,  and  140I.  cofts  were  taxed.  The  defendant 
moredf  to  have  the  cofts  difcharged,  becaufe  an  executor  is  not  lia- 
ble to  cofts.  It  was  infifted,  that  an  executor,  in  all  cafes  at  la\i^ 
where  Jbe  is  defendant,  pays  cofts  if  the  judgment  is  againft  him, 
as  de  bonis  teftatoris  fi,  &c«  But  it  was  ruled,  that  an  executor^ 
being  drfendant  in  equity^  Jhall  not  pay  cofisy  becaufe  it  is  without 
precedents  Hard.  165.  Hill.  1659.  in  the  Exchequer.  Twifle- 
ton  V.  TTielwcU.  \ 

19.  Where  a  man  applies  to  be  relieved  againft  the  penalty  of 
a  bond^  and  is  ordered  in  chancery  to  pay  intereft  and  cofts,  it 
will  extend  to  cofts  at  law  as  nvell  as  in  chancery.     3   Ch.  R.  5^    ^ 
HiiL   14  Car.  a.     Hall  v.  Higham. 

20.  No  damages  or  cofts  were  given  on  a  bill  of  review^  and  It  *  Fteem. 


iaid,  there  was  no  precedent  of  any,  and  compared  it  to  a    • 
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judgment  in  a  writ  of  error,  where  the  judgment  is,  that  the  s.  c.  ac- 
party  (hall  recovei^  quicquid  amiGt  per  judicium  prasdifl',  but  no  co'<'«nB'y; 
damages  or  cofts.     3  Ch,  R.  15.  23  May,  16  Car.  2.    Jackfon  v.  ^J^,  ^Jp, 
Eyre.  83.  jackfon 

2r.  Subpoena  wz^  ferved  oniUfendanfs  fervanty  who  gave  no  no^  I*  2*^'^* 
tire  U  defendant  J  who  was  profecuted  for  contempt  to  a  ferjeant  at  cordingiy. 
arms;  per  cur.  though  the  want  of  notice  is  fufficient  to  difcharge 
the  contempt,  yet  defendant  fliall  pay  plaintiff's  cofts,  elfe  plain- 
tifF  may  be  put  to  charge  without  any  fault  of  his ;  for  prima  facie 
the  ferVice  was  good,  and  ground  enough  for  plaintiff  to  go  on  with    [417] 
procefs  of  contempt,  and  fo  ftiall  have  his  cofts.     Hard.  405.  pi.  6. 
Pafch,   1 7  Car.  1.  in  Scacc.  Duncomb  v.  Hide. 

^23.  Cofts  from  their  time  of  being  taxed  ftiall  carry  intereft ^ 
and  fliall  charge  the  affets  by  defcent.  2  Chan.  Rep.  247.  34 
Car*  2.    Lady  Dacres  v.  Chute. 

24.  When  a  defendant  has  demurred,  he  may  affign  another 
caufe  oi  demurrer  at  the  bar,  paying  coftsj  and  if  fuch  demurrer  is 
over-niled,  he  ought,  in  itridlncfs,  to  pay  double  cofts;  but 
when  a  defendant  has  pleaded,  and  there  is  no  de^murrer  in  court, 
he  cannot  demur  at  the  bar,  though  he  would  pay  cofts.  Vera. 
78.  pi.  72.  Mich.  1682.     Durdant  v.  Redman. 

25.  Demurrer  allowed  but  without  any  cofts,  becaufe  it  was  a 
demurrer  only,  without  atty  anfwer,  and  came  in  by  commi[fion; 
per  North  K.     Vera.  282.  pi.  279.  Mich.  1684.     Elme  v.  iShaw. 

Vol.  IV.  K  k  26.  Ld. 
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North  K.  26.  Ld.  Chancellor  Jefieries  declared,  that  he  would  not  albv 
Sit  for?te  of  the  rule  of  difmiffing  a  HU  on  ^o  s.  cofts,  but  onlercd,  diit 
futnrea  for  the  future  the  defendant  (hould  have  the  cofts^  he  ihMld 
n*<^  fwear  he  was  out  of  purfe ;  but  in  fuch  affidavit  he  muft  fpedff 
^^lant'  the  particulars,  that  the  court  may  judge  of  the  reafonableiiefti 
his  full  if  there  (hould  be  occafion.  Vern.  334.  pi.  328.  JMich.  1685. 
coftt.  Vem.  27.  One  may  add  a  new  defendant  without  paying  oofts ;  w  » 
116.  Aoon.  ^^^j^  addition  does  not  make  the  other  defendants  to  diange 
their  anfwcr.     12  Mod.  561.  Mich.  13  W.  3.  ih  Cane.    Anen. 

28.  4  fe*  5  Annay  cap.  16.  /  ^3.  Gives  defendoHi  fuU  ttfb 
where  the  bill  is  difmiffedfor  want  of  profecution. 

29.  Cofts  are  not  al*9ays  to  follow  the  event  of  a  taaft;  as  what 
the  defendants  claimed  800  A  to  be  due  to  them,  and  upon  icferenK 
to  the  majlery  he  reported  180/.  ducy  and  no  imrtj  the  court 
'would  not  give  the  defendants  cofts,  though  the  balaneevis  in 
tteir  favour,  bccaufe  they  would  have  over-charged  6aoL  and 
It  being  in  the  cafe  of  a  charity,  the  plaintifis  were  ordeied  tkcir 
cofts,  becaufe  they  had  been  ferviceable  to  the  charity,  by  eifing 
them  of  the  620 1,  debt  which  was  claimed  againft  them;  and 
the  court  ordered  the  fame  to  be  paid  out  of  uk  improved  icati 
of  the  charity.  Wms.*8  Rep.  576,  577.  Trin.  17 17.  Att.  Gen. 
at  the  Relation  of  the  Overfeers  of  Ifiington  v*  the  Biewcrs 
Company. 

30.  The  heir  at  law,  or  heir  male  to  the  honour  of  a  famlj^  Ml 
not  pay  cofts  if  there  be  probable  caufe  to  contend  for  thifimlf 
e/fate. — As  where  he  found  a  deed  by  which  a  remainder  fcfted 
m  him,  and  not  being  prrvy  to  a  revocation  made  thereof  pv- 
fuant  to  a  power  referved ;  it  was  not  only  lawful,  but  reasona- 
ble for  him  to  make  an  enquiry  by  bill  $  per  Ld.  Ch.  Paiter* 
Wms.'s  Rep.  482.  Mich.  1718.  Shales  v.  Sir  John  Baningtim. 

31.  If  a  legatee  or  creditor  not  party  to  the  caufe,  comes  in  b^on 
the  mq/lery  he  fhall  have  his  cofts ;  for  it  was  in  his  power  to 
have  brought  a  bill  for  his  legacy  or  debt,  which  would  hare  pot 
the  cftate  to  farther  charge ;  per  Ld.  C.  Macclesfield.  2  Wm&'f 
Rep.  26.  Trin.  1722.     Maxwell  v.  Wcttenhall. 

32.  If  the  plaintiff  in  an  ijfue  direBed  out  of  chancerf,  inm 
notice  of  trial,  and  does  not  cowitermand  it  in  time,  chancery  on 
motion  will  give  cofts  without  putting  the  defendant  to  mbve  the 
court  at  law  where  the  ifiue  is  to  be  tried.  2  Wms.*s  Rep.  68. 
Trin.  1722.  Anon. 

33.  A  bill  was  difmijfed  with  cojls,  and  the  ferfon,  who  was  «fr 
titled  to  cofts,  died  before  they  were  taxfdg  there  is  no  relief  to  be 
had  in  this  cafe.  Sel.  Cafes^in  Cane,  in  Ld.  King's  Time,  21. 
Trin.  11  Geo.  i.  Anon. 

I  418  J  .34.  Decree  was  had  bv  default,  and  a  petition  for  TeJtearingi 
the  per/on  in  p<>ffeffton  of  the  decree,  did  not  attend  at  the  reJM^ 
ing ;  bill  difmiffed  with  cofts  as  to  the  petirioncr.  Sel.  &fes  ia 
lA.  King's  Time,  50.  Mich.  11  Geo.  i.     WiUbn  v.  Dabbs. 

35.  On  a  */7/by  A.  lord  of  the  manor  of  D.  againft  B.  lord  of  the 

manor  of  S.  to  fettle  the  boundaries  of  the  manor  of  D.   (the  parties 

infifting  upon  diflercnt  boundaries)  it  was  ordered  that  they  gnrc 
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4  note  to  each  other  of  their  boundaries,  and  the  matter  to  be 
tried  in  a  feigned  i/Tue^  which  being  afterwards  found  fir  the  de^ 
Jendant  tm  3  Jeveral  iriaU^  (the  ad  having  been  certined  by  the 
judge  to  be  againft  evidence,)  and  thereby  the  boundaries  ap« 
peared  to  be  as  given  in  by  the  defendant.  It  was  admitted 
that  as  to  the  cpfts  of  the  3  trials,  the  plaintiff'  muft  pay  them  ; 
but  his  counfel  urged  that  as  to  the  coils  here,  the  bill  was  in  na* 
lUtre  &f  a  hill  of  partition^  in  which  cafe  neither  fide  pay  cofts« 
Stet  the  mafter  of  the  rolls,  though  he  allowed  the  obje^ion  to 
have  fome  weight,  held,  that  as  the  defendant  had  no  bill  here,  and 
the  plaintiff  might  have  tried  the  matter  at  law,  and  more  efpe* 
cialiy  fince  mpart  of  the  iffite  is  found  fir  tie  plaintiff ,  he  ijhould  be 
within  the  oommon  rule  and  pay  cofts  throughout ;  and  difmified 
the  bill  with  cofts.  2  Wms/s  Rep.  376.  Mich.  172^.  Metcalf  . 
T«  Beckwith* 

36.  Note,  the  courfeof  the  court  is,  that  where  a  caufe  i$ 
broftgbt  on  upon  a  bill  and  emfwer,  and  the  pkintifF's  bill  is  difndffed 
as  againft  a  defendaat,  there  only  40  x.  ^fls  is  to  be  paid  by  the  * 
plaintiff)  hut  if  the  plaintiff  has  a  decree  2.^\xA  the  defendant, 
though  upon  bill  and  anfwer  only,  there  if  the  plaintiff  has  cofts 
given  him,  it  muft  be  cofls  to  be  taxed*,  2  Wms/s^ep.  387* 
Mich*   1726.  Anon. 

37.  A  HOitnefs  examined  on  a  commi/Jion  depofedj.  refleBing  words  ^^^thtic* 

wpon for  which  he  was  ordered  to  pay  cofts ;  but  upon  a  ^^, , 

motion  to  difcharge  the  order,  Ld.  C.  King  faid,  that  he  found  qasre,  if 
the  commillioners  on  both  fides  attended  at  the  examination,  and  ^«  '"'XI!? 
fince  it  was  their  fault  to  take. down  any  depofition  that  was  fcan-  f^'^;, 
dalous  or  unpertiaent^  he  difcharged  the  order.     2  Wms.'s  Rep.  whether  the 
406.  Hill.  1726.  Anon.  counfeifign- 

^  '  ■  mg  them 

woold  not  have  been  liable  to  cofts  ?   Bat  that  it  fiems  ip  the  principal  cafe  it  did  not,  it  being  the 
Inft  general  interrogatory.    Ibid. 

38.  If  an  at^wer  be  reported  fcandalous  or  impertinent,  the  cofts 
by  the  rule  of  the  court  are  to  lie  upon  the  counfel ;  arg.  and  not 
denied*     2  Wms.'s  Rep.  406.  Anon. 

39.  If  there  be  a  decree  fir  cofls,  and  the  defendant  dies  before 
taxation^  the  cofts  are  loft  y  arg.  and  admittied  on  the  other  fide, 
that  if  •not  afcertained  on  the  death  of  the  party,  they  ate  in  fome 
cafes  loft  \  but  where  they  are  to  be  looked  upon  as  a  duty  and 
not  as  cofts  onlv,  as  where  the  fuitor  having  paid  the  regiftet 
his  fee  for  making  an  entry,  which  he  neglefbed,  by  means 
whereof  the  proceedings  were  irregular  and  the  defendant  obliged 
to  pay  58 1.  cofts;  the  regifter  muft  re4mburfe  the  fuitor,  and 
thou^  he  dies  before  the  cofts  afcertained,  yet  his  executor  fhall 
be  liable.     For  this  was  not  a  bare  mifbehaviour,  but  the  receipt 

-  of  the  fee  amounted  by  implication  of  law  to  a  promife  and  agree^ 
tnent  to  procure  an  entry  \  zni  it  was  fo  held  by  Ld.  C.  King. 
a  Wms.'s  Rep.  (657)  Mich.  1731*    James  v«  Philips. 
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(B.  a)  How  the  Suit  fhall  be  proftcuted^  [or  ratlicr 
in  what  Cafes  Inferior  Courts  of  Equity^  exceedii^ 
their  Authority,  fhall  be  prohibited.] 


[I 


•  T  ]PON  a  fuit  in  a  court  of  equity,  if  the  court  will  comfd^ 

^    the  defendant  to  Jland  to  their  -  awards  a  prohiUticM  fiy&Uh 

^rantedy  for  tms  is  againft  law^  for  if  they  have  jurifdiflion  of  tlie 

thing,  they  may  comp^  him  to  perform  it  without  an  obligatioiu 

H.  13  Jac.  B.  R.  BETWEEN  Atkinson  &  Hobbs,  a  probilmiafi 

granted  to  the  council  of  York,  j 

S.  P.  Where      [2.  If  there  be  ay?///  before  the  council  of  the  marches  of 

t  fuit  was     ,  Wales,  and  the  caufc  is  £fmffedy  hut  referred  to  certain  perfms  to 

dw  cou^  ^  ^^^^  ^"^  determine  it^  and  this  is  without  the  confentojtbe  defendaali 

'_^^  but  thereupon  the  referrees  make  an  orders  and  certify  1/  to  the 

•  Fol.  383.  court,  and  for  non^rformance  thereof  the  court  (*)  impr^on  him;  a 

^— -y  ■'^  prohibition  lies,  for  the  court  cannot  make  (Irangers  judges  in  the 

iS^'^March  ^^^^  without  the  affcnt  of  the  parties.     M.  8  Car.  B.  R.  betweeii 

lOft.  Trio.   Matow  &  Mayow  rcfolvcd,  and  a  prohibition  granted.] 

17  Car. 

C.  B.   and  fays,  that  by  referriog  the  merits  of  the  caufe,  the  others  they  would  create  eoots 

of  equity  without  number. 


(C.  a)     Examination  of  Witneffes  in  Perpetuam  rd 

Memoriam. 

^i.  TF  a  man  affumts  to  J.  S.  in  conftderatim  that  he  wU  marry  his 
^  daughter^  that  be  ninltpay  him  500/.  efter  the  death  of  J.  i). 
in  this  cafe,  becaufe  the  noitneffes  are  oldy  and  J.  D.  is  as  ymmgas 
J.  S.  fo  that  the  witnefles  to  prove  the  promifc  may  die  bcfove 
J.  D.  and  fo  J.  S.  (hall  be  without  remedy  for  his  promife,  he  may 
exhibit  his  bill  in  chancery,  and  examine  witnefles  to  prove  it,  in 
which  he,  that  made  the  promifc,  may  join  in  nature  of  aa  csi- 
aminatton  in  perpetuam  rei  memoriam.     M.  19  Jac.  in  chancery, 

BETWEEN  SirJLdWARDTiREEL  &  SirThoMAS  Co.] 

2.  Witneffes  were  examined  by  commiffion  heftre  anfwesry  in 
regard  they  were  old.  Gary's  Rep.  67,  68.  cites  2  Eliz.  fbl.  tyt. 
Sir  Radmus  Bagnold  v.  Green. 

3.  The  plaintiff  exhibited  his  bill  to  examine  witnefles  in  per- 
petual memory  touching  a  letfe  of  lands,  which  he,  and  thofc  bf 
whom  he  claimeth  have  enjoyed  40  years ;  the  defendant  by  anfBrer 
claimt'th  the  lands  as  copyhold  iff  inherito nee  to  5*  who  is  owner  of  thb 
inheritance,  and  within  ages  and  therefore  prayed  thatnowit- 
neffes  might  be  examined  till  S.  be  of  full  age.  And  yet  becauie 
the  Witneffes  being  oldj  and  may  die  in  the  interim,  therefore  a 
fubpoena  is  awarded  againft  the  defendant^  to  ibew  caufe  vfay  a 

commit&m 


oommtffion  fliould  not  be  granted.  Cary^d  Rep.  156,  157,  cites 
a  I  Eliz.  Hearing  v.  Fifher. 

4.  A  bill  to  examine  witnefles  In  perpetual  memoryi  touching 
conunon,  not  thought  fit ;  but  a  bill  upon  the  title^  and  to  examine^ 
and  publication  thereupon,  and  then  to  go  to  law.  Toth.  80.  cites 
38  &  39  £liz.  Throckmorton  v.  Grifiln. 

•  5.  A  bill  to  examine  witnefles  in  perpetual  memory,  concern- 
ing common,  was  retained.  Toth.  85.  cites  1 1  Car.  Pott  v.  Scar- 
borough. 

6.  Witnefles  were  examined  to/upport  an  ffttaiL  Ch.  Rep.  1 74. 
anno  1659.  Cooper  v.  Tragonwell. 

7.  Witnefles  were  examined  to  prove  a  true  deed  ofufes  of  a  fine,  a.  «m  B, 
whereby  the  lands  were  limited  to  the  conufor  and  his  wife  for  *>**  "^^  ^ 
life,  and  after  to  the  plaintiff  their  eldeft  fon  in  tail,  and  to  dif-  '^^7r- 
prove  a  ad  deed  of  ufes  forged,  limiting  the  remainder  to  the  ^erjion  ex^* 
heirs  of  the  furvivor  of  the  conufor  and  his  wife.     At  the  time  /^^^«'»«f^ 
of  the  fine  levied  J.  S.  had  an  eflate  for  life  in  the  lands,  and  Is  ^I^^Xjl^' 
ftill  living,  but  the  conufor  and  his  wife  are  dead.     The  conufor  t^    a* 
fold  the  lands,  and  made  a  title  by  the  forged  deed  of  ufes.    The  ^^^^  • 
^i/rrA^5/&r  demurred  to  the  bill;  but  becaufe  the  plaintiff  could  roinehb** 
not  try  his  title  at  law,  the  tenant  for  life  being  Rving^  and  that  wimeires  to 
therefore  this  court  is  obliged  in  juftice  to  preferve  a  title  at.  law,  ^^^\. 
which  cannot  at  prefent  be  tried  by  reafon  of  fuch  impediment,  n,o„y^  Jj^ 
die  demurrer  was  over-ruled.    Nelf.  Ch.  Rep.  125,  126.   anno  to  be  admit-. 
20  Car.  a.  Seaborn  v.  Chilfton.  -        ?f, '"*. "^^'^ 

title  in  the 
life- time  of  the  tenant  for  life  ;  but  forafmuch  as  B.  a  purcbafor  was  a  defendant,  the  court  woald  do 
nothing  in  it,  but  difmlflTed  the  plalnti(F*s  bill }  and  he  loft  hit  land  for  want  of  examining  his  wit- 
aefies.     Cited  per  Ld.  Rawlinfony  Trin.  1690.  Vera.  159.  as  the  cafe  of  Seybom  v.  Cliftoa. 

I 

8.  Bill  was  to  perpetuate  the  teftimony  of  witnefles  to  prove  0 
nvill  and  codicil.  The  defendants  plead  afuit  in  the  prerogative  court, 
concerning  the  validity  of  the  faid  codicil,  where  that  matter  is 
proper  to  be  determined.  The  court  allowed  the  plea  quoufque  it 
is  determined  in  the  fpiritual  court,  whether  the  faid  codicil  is  to 
be  proved  or  no,  but  without  cofls.  Fin.  Rep.  67.  Hill.  25.  Car.  2. 
Rogers  v.  Bromfield  &  al'. 

9.  The  method  is  firft  to  exhibit  a  bill  in  chancery,  and  therein 
to  fU  forth  a  title  a^id  that  the  witneffes  to  prove  it  are  old,  and 
not  likely  to  live,  by  which  the  plaintiff  is  in  danger  to  lofe  it,  and 
then  to  pray  a  commifTion  to  examine  them,  and  a  fubpoeoa  to 
the  parties  concerned  to  Ihew  caufe,  if  they  can,  to  the  contrarv } 
and  thcfe  depofitions  arc  not  to  be  ufed  againft  any  other  than  the 
fame  defendants,  or  thofe  claiming  under  them.  See  Fin.  Rep. 
391.  Trin.  30  Gar.  2.  Mafon  v.  Goodbume,  in  Marg. 

ID.  Bill  /«  bring  a  deed  into  court,  and  to  perpetuate  the  tefti- 
mony of  witneffes,  and  decreed.  Fin.  Rep.  391.  Trin.  30  Car.  a. 
Maibn  v.  Goodbum  &  Fellowlove. 

11.  Bill  by  a  cvmrnoner  (againfl  whom  an  aftion  was  brought  at  S.  P.  Vera, 
lav.  by  another  commoner,  and  lo  I.  damages  recovered)  to  ex-  jojj  Qi^" 
simtne  his  witnefles  t9  prove  his  ri^t  of  common  in  perpetuam  rei  who  is  m 
meznoriam.    Per  cun  fuch  biU  is  not  to  be  admitted  here  j   g  f-^/ 

K  k  3  commoner  *  '***'"» 


fijcbarfj  cooimoner  ought  no(  to  come  here  to  prove  his  right  of  commoib 
rnt^chargu  ^\  jjg  j^^g  recofvercd  at  law  in.aflinnance  of  his  rieht.  Vcm.  io8. 
bring  a  bill    Hill»  1 684,  Fawlett  V.  Ingrefs. 

to  exaiBtne 

hts  wicnelfei  in  perpetuam»  Sec.  thoogh  he  has  jMf  eftahTtflbti  bh  titU  at  Uvf,  Bat  if  one  that  if  «il 
of  poflcflion  brings  foch  biH,  t  deaioirer  will  be  good.  But  where  the  phhitiff' Jmgg^td  thgt  tteit* 
fendant  tbrtatentd  to  di/hfrb  im^  &c.  vfben  bh  vfilwefii  JbouU  bt  imi^  if  the  ddcodaat  int  salf 
thieatened  but  adiuily  iid  ^mrb  hjjifi>l»if  &c.  dailjf  in  luch  caie  the  dtftmdmnt  Atmld pltei  tbtth 


did  daily  difturb  tbe  flaintiff,  and  tbtrefore  the  flaintiff fictt/d  fttk  rtmtdj  at  lavo  ;  or  if  die  {'liiaciff 
had  *  flkcwn  in  his  bill  that  defendant  nad  adnaily  ditturbed  him,  then  the  dswturrtr  bad  beeq  pnffff 
but  not  for  barely  threatening.  Chan.  Prec.  531.  'Tria.  1710.  The  Duke  of  Dodct  r*  Sen. 
Cirdlff. 

*  Decreed  per  Ld.  Keeper  Wright*    See  Chan  Prec.  53s.    Winn.  ▼•  Hatty. 

12.  On  a  bill  to  perpetuate  the  teftimony  of  witneflcs  touchia^ 
a  right  to  a  tvay^  the  plaintifF  muft  fet  out  the  way  exactly  in  bis 

[  42X  3  bill^^  Isf  tram  as  he  ought  to  do  in  a  declaration  at  lav.*.  Bat 
by  North  Ld.  Keeper,  fuch  trivial  things  as  ways>  rights  cf  cm^ 
tnon  or  water-courfes^  (hall  not  be  examined  into,  or  at  leaA  not  t31 
after  a  recovery  at  law  ;  for  the  examination  cofts  more  than  the 
value  of  the  thing ;  and  in  the  prefent  cafe  the  plaintiff  is  eidicr 
difturbed  in  his  way,  or  he  is  not ;  if  he  be,  he  has  his  remedy  at 
law ;  and  if  h^e  be  not,  he  has  no  reafon  to  complain.  But  for  die 
plaintiff  it  was  faid,  that  the  bill  charged  that  the  plaintiff* s  tensnt 
nvas  in  combination  with  the  defendant^  and  would  not  fufferdie 
plaintiff  to  bring  an  a£lion  in  his  name«  Vem.  312.  pL  308. 
Hill.  1684.  Cell  V.  Hay  ward. 

13.  If  a  bill  be  exhibited  for  the  examining  of  witneflcs  in 
perpetuam  rei  memoriam,  if  the  plaintiff  therein  pray  r/&^ 
the  bill  fhall  be  difmiffed.  2  Vent.  366.  Pafch.  36  Car.  2.  in 
Cane.  Anon. . 

Keranyone  i4«  Devifec  (hall  not  examine  witnefles  in  perpetuam  rd 
Sf^'Jf***  memoriam,  to  prove  a  tvill  againjl  a  purcbafir  without  na^Of 
impedimoit  till  the  will  has  been  eftabliihed  by  a  verdiA  at  law;  per  hL 
of  trying  his  C.  Jeffries.  Vem.  354,  pi.  350.  HilL  i  &  2  Jac.  2.  Becbinall 
tt:'^:  -  Arnold. 

pi.  4x5.  Hill*  1686.    Parry  t.  Ro^en* 

15.  If  witneffes  are  exammed  to  perpetuate  teftimony,  vA 
afterwards  a  nvitnefs  dies,  yet  the  depofitiom  JhaO  not  be  evOmetf 
but.  only  between  tbe  parties  to  the  fiat,  Arg.  Cartli.  80.  Ificb. 
I  W.  &  M, 

16.  A  bin  was  brought  to  difcaver  a  title  to  land,  T^ndfiroB 
account  of  the  profits,  and  to  perpetuate  Uftimonjy  (sV.  The  defendant 
anfwered  as  to  the  title,  and  demurred  as  to  the  pcq^ietuatii^ 
evidence,  in  regard  the  plaintiff  might  bring  his  eje£hiient  and 
examine  his  witneffes  at  the  trial.  And  upon  affidavit  that  tbe 
plaintiff's  Huknejfes  were  infirm,  and  unable  to  travel,  the  demurrer 
was  over-ruled  by  the  mailer  of  the  rolls,  and  after  by  the  bid 
chancellor  on  a  rc-hcaring ;  but  his  lordffaip  admitted,  thai  widi- 
out  fuch  an  affidavit  the  demurrer  would  have  been  good,  it  being 
a  common  fuggeftion  in  a  bill  •,  but  when  fwom,  if  fuch  demoner 
Ihpuld  be  allowed,  it  would  introduce  great  inconTenience  and 

*  '  hjpfdihipti 


Cgancer^.  4.21 

liardflups>  and  t  failure  of  juitice.  Wms.'s  Rep.  117.  HUl.  1709. 
Philips  V.  Carew.   . 

17.  It  is  a  pofitivc  rule  that  where  there  is  any  douht  on  the  proofs,  iWd.  dm 
SI  ivi/I  will  not  be  cftablifhed  againft  an  heir  without  a  trial  at  ^^^^* 
iaw.     9  Mod.  90.  Hill.  10  Geo.  i.  Dawfon  v.  Chater.  m  tbe  boufe 

of  lords  fo 
decreed,  thoagh  he  hitnfeif  had  proved  ^e  will  in  Do^on*  Commona  aa  to  tbe  pcrlboai  eftatt* 


(D.  a)      Bills  in  Chancery.     For  what  they  may  be 
brought,  and  in  what  Cafes  they  lie,  in  General. 

I.     A   Bill  was  brought  yJr  an  account  of  a  perfonal  eftatey  and     Acctttnt. 

'^^  decreed,     2  Ch.  Cafes,  43-  3^  *  33  ^^^*  2*  Colfton  v.  ^    ■"»■  — 
Gardner.  ^^Vo^^T 

cooot(D.  a) 
ire. 

2.  Chancery  has  admiral  jurifdiBion  by  the  ftatute  31  H.  6.  -^fir'/i"- 
N.  66n  or  68.  which  was  never  printed,  and  letters  of  reprisal  may  i    -~  J^"' 
be  repealed  in  chancery  after  a  peace,  notwithftanding  the  lett^srs 
patents  are,  that  no  treaty  of  peace  (hall  prejudice  them.    Verm 
54.  pi.  51.  Pafch.  1682.  The  King  v.  Carew.     , 

*  3.  Chancery  cannot  compel  one  to  execute  a  truftfor  an  alien  ;       jSTien* 

Bar  Roll  J,     Sty.  21,  Pafch.  23  Car.  B.  R.  in  cafe  of  the  King  v.  ^    "■»    ^ 
olland«  *  [  422  J 

4.  Alimony  was  decreed  in  chancery  on  a  fuit  by  the  wife  and     ATmony. 
her  brpther,  againft  the  hufband,  to  be  paid  her  for  a  year  and  an      ^/     -' 
halt     Chan.  Rep.  44.  6  Car.  i.  Lafbrook  v.  Tyler.  ^ftpJ^I 

5.  Bill  to  be  relieved  againft  a  bail  bond  fraudulently  ajftgnedhj  BaHTon^ 
the  lheri£    Vern.  87.pl.  76.  Mich.  1682.  Izrael  v.  Narbourn. 


6.  Chancery  will  not  intermeddle  with  commiilioners  offewers  Bankruptu 
accounts ;  otherwife  in  cafe  of  receivers  by  authority  in  cafe  of  V  -»■■  ^ 
commiiBoners  of  bankrupts.     Chan.   Cafes,  232.  Trin.  26  Car. 

2»  Anon. 

7.  One  that  has  been  examined  by  commiffioncrs  of  bankrupts,  may 
be  examined,  or  put  to  anfwer  to  dic  fame  matter  in  cane.  2  Chan. 
Cafes,  73,    Mich.  33  Car.  2.    Perrat  v.  Ballard. 

8.  Bankrupt  or  no  bankrupt  is  only  triable  at  la\f,  and  fo  a  bill 
was  difmiiled.  2  Chan.  Cafes,  153.  Mich.  35  Car.  2«  Harding  v. 
March. 

9.  Bill  may  be  brought  in  chancery  to  foreclofe  mortgage  of  Beyimdjta. 
lands  out  of  the  Jurifdi&ion  of  the  court,  (as  of  the  i/lands  ofSarke,  ^    ^/  mJ 
Guemfey,  &c.  which  are  governed  by  the  laws  of  the  dutchy  of  *  ^*™' 
Normandy)  if  the  perfon  be  here,  or  otherwife  there  might  be  a  ]*J^  ^^^.|,^    . 

K  k  4  failure 


4^a  ^t)anceti). 

1705  Tol.  failure  of  juftice,  and  chancery  agit  in' perfonam  (s^  ma  in  rem. 
tejot^  s!'?.    ^  S^^H'  404-  4  A.nn.  in  Cane  Anon. 

and  ieems  to  be  S.  C.  and  Ld.  Keeper  over-ruled  the  plea  to  the  jurifiliQuMi  for  Ae  reifoft  heie 
g  wn,  and  alfa^  becaafe  the  grant  was  of  the  whole  illand. 

B<,undaies.  ^  jq^  xhc  poiut  W^ig"  ^poTceloT  mpoTcel  decreed,  and  beinguncer* 
•  s  Pi  b  ^^"'  ^^  /ji«if  iying  intermixedj  ordered  to  be  fet  out,  notwithftand- 
the  opinion  ^ng  the  defendant,  by  general  words,  m  a  bargain  and  fale,  have 
of  the  enjoyed,  the  fame  long.    Toth.  xa6,"  127.  cites  9  Jac.  Dean  of 

l"o4"'.,o.  WirMlfof-v.  Kameriley. 

cites  the  cafe  of  Efcerton  v.  Egcrton.— -*  $.  P.  Toth.  9iq.  cites  Pafeh.  ^  Sc  $  Car.  Hoblvr. 
Bonby.  $.  P.  Toth.  ilo.  cities   Pafch.    xfl  Car.    Mr.  FaeeV  report  of  Hethrv.  tlKEsi  of 

11.  ^  fuk  to  fet  out  ioundaries.  Toth.  84.  cites  Mich.  2  Car, 
Tipping  V.  Chamberlain. 

12.  On  a  bill  to  fettle  boundaries  between yrf^&)£//i/7iJ0rw^ 
Englijb  lands,  a  commiflion  was  ordered  to  be  dire£^ed  to  certain 
perfons,  as  well  to  take  the  defendant's  anfwer,  as  alfo  to  fet  forth 
the  metes  and  boundSf  and  to  return  terrars  and  boundaries, 
which  was  done  accordingly,  and  by  confent  of  the  parties  the 
court  decreed  the  boundaries,  and  that  the  fame  be  ratified  to  all 
intents,  as  if  the  fame  had  been  judicially  pronounced  upon  a  fall 
hearing  in  court.  Nelf.  Chan.  Rep.  14.  by  Ld. Coventry,  7  Jaci. 
Spyer  v.  Spyer. 

13.  Decreed  ior  precincfs  and  parcels.  Toth.  130.  cites  8  Car. 
Mayor  of  Norwich  v.  Dean  of  Norwich. 

14.  Bill  was  brought  for  a  commifhon  to  fet  out  the  boundaries 
of  a  parcel  offreehcld  lan^y  of  about  1 2  acres^  fuggejled  to  be  intermx" 
fd.  ivith  copyhold  lands,  and  undivided,  and  ivhi^h  defendant  had  r^ 

.  .  »  covered  at  law  as  bclotiging  to  him,  and  that  the  metes  and  bounds 
of  the  faid  freehold  hnds  were  deftroyed.  The  plaintiff  oficred  to 
fet  out  12  acires  of  copyhold  lands  m  lieu  thereof,  fo  as  fuits  at 
Ia>Y  might  be  avoided,  and  he  indemnified  from  a  forfeiture  to 
the  lord  of  the  manor.  But  it  appearing  by  the  defendant's 
anfwer,  that  the  lands  by  him  claimed  and  recovered  are  a  dtftiticl 
C  423  ]  piece  of  ground,  and  inclofed,  and  known  by  the  name  of  H.  and 
not  intermixed,  a  commiffion  was  denied.  Fin.  Rep.  17.  Mich. 
25  Car.  2.   Davenport  v.  Bromley. 

15.  Four  acres  of  lands  which  the  plaintiff  had  title  to,  being 
intermixed  with  lands  of  defendant  in  a  great  fieldy  and  which,  by 
pkughing  and  other  meansy  tverefo  deflroyedi  that  they  tould  not  be  i^ 
iinguifhcd  from  the  other  lands  of  the  defendant's,  a  commiflion  was 
decreed  to  fet  out  the  metes  and  bounds  of  the  faid  4  acres.  Fm. 
Rep.  ^6,  Hill.  25  Car.  2.    Botelerv.  Spelman. 

16.  Lands  were  leafed  fcr  three  lives  to  the  defendant's  father, 
who  had  lands  of  his  own  contiguous.  The  fences  w«t  after- 
wards thrown  donvny  and  boundaries  deflroyed*  The  plaintiff  (grand- 
fon  of  the  It  flbr)  brought  his  bill  for  a  difcovery  thereof,  and  alfo  of 
what  was  in  arrear  for  rent,  &c.  and  the  court  ordered  defendant 
to  anfwer  as  to  the  boundaries.  Fin.  Rep.  239.  Mich.  27  Car.  J. 
Glynn  v,  Scawen, 

^'  '  17.  A 


17.  A  c6minii&oii  was  decreed  to  fet  out  boundaries,  whereby 
60  acres  of  copyhold   might  be  diftinguijbed  frwn  the  freeholds  of 
other  perfons.       Fin.   Rep.   162.   Mich.  32  Car.   2.  Wintle  v. 
Carpenter.  . 

1 8.  BQI  for  rents  purchafed  by  the  phintiiF  of  2  s.  and  3  /.  per  Wfaci^  « 
ann.  fuggefting  conftant  payment  time  out  of  mind,  but  Utat  they  '*°^"_^*"y 
could  not  recover  at  law,  not  knowing  the  nature  of  the  rent,  tTb/unSi 
whether  rent-charge,  fervice,  or  feck,  and  the  boundaries  of  the  outof  land^ 
Unci  being  uncertain,  fo  could  not  declare  at  law  fo  precifcly  as  '^l'^^."*** 
was  f equired  in  an  avowry ;  but  defendant  defiring  the  matter  In^l^/* 
might  be  tried  at  law,  an  ifTue  was  direded  to  try  if  any  and  what  nixed  with 
rents  were  ifTuing  out  of  all  or  any  of  the  lands  in  the  bill  mention-  JJ*^^  *^ 
cd.     Vem.  359.  pi.  354.  Hill.  1685.  Cox  v.  Foley.  dariesfo 

confuieil 
tlut  the  pUintifi  could  not  diftrain,  and  therefore  pnyed  relief  by  bill }  a  coinmi0ion  waa  otdeced  ta 
let  out  the  lasdt,  and  the  fame  wu  returoed  ind  certified  accordingly.     Chan.  Cafes,  145,  146.  citpt 
ft  as  a  precedent  produced  to  the  court,  as  of  1  a  Car.  2.  Bowman,  atiss  Boreman,  v.  Yitftr, 
Same' precedent  cited  as  produced,  Neif.  Chan.  Rep.  121^  112.-*— S.  P.  n«entioned  Chan.  Rep.  63, 
in  8  Car.  i.     Harding  v.  Suffolk  (Countefs}. 

19.  The  plaintiff's  and  defendant's  lands  lying  contiguous, 
the  bill  was  to  difcover  the  boundaries  of  the  defendant's  eftate, 
alleging  the  fame  fully  appeared  by  the  deeds  and  writings  in  his 
hands.  The  defendant  demurred.  2  Vern.  38.  pi.  34.  Hill. 
i688.     Hungerford  y.  Goreing. 

20.  A  gentlewoman  took  the  death  of  her  huiband  fo ,  heavily,  Caubhi 
that  fhc  faid  fhe  would  never  marry  again.     Her  fon  gave  her  ^  "^ -^7^*ji 
10 1.  to  pay  100  I.  when  Jhe  Jhould  marry ,-  which  flie  took.     Af-  »  ch.  Cafea 
terwards  ihe  married.     Decreed  to  repay  the  i  o  1.  only.     Ow.  34.  241.  Taylor 
Trin.  31  Eliz.  Anon.                                                                   .  J'^^fu't 

the  demnrrer  wat  over-ruled,  and  defendant  ordered  to  anfwer. 

21.  A  widow  gave  a  bond  of  100/.  to  B»  on  condition  of  her 
marrying  again^  and  B.  gave  100  1.  bond  payable  to  the  widow's 
executors  if  fhe  did  not.  The  widow  marries.  Decreed  the 
bond  to  be  delivered  up.  2  Vem.  215.  pi.  197.  Hill.  1690. 
Baker  v.  White. 

22.  A  bill  in  equity  will  not  lie  to  redeem  a  mortgage  of  chambers  Cbamben  in 
in  an  inn  of  court ;  but  application  muft  be  made  to  the  bench,  i»«^»«''- 
and  if  not  redrefled  there,  then  to  the  judges  of  the  fociety  \  and  ^     '^  ~^ 
the  courts  at  Weftminftcr  have  always  declined  meddling  therein,  caufe  com- 
And  in  the  principal  cafe  the  mafter  of  the  rolls  faid  ne  would  ing  before 
not  meddle  with  it ;  but  the  benchers  themfelves  havmg  rccom-  ^  '*'^^^^ 
mended  it  to  the  plaintifis  to  come  hither,  and  left  them  at  liberty  he  obliged' 
to  make  this  application,  therefore  he  thought  fuch  bill  proper,  them  to. 
and  decreed  a  redemption.     2  Wms-'s  Rep.  511.   Hill.  1728.  STbctchtfi 
Rakeftraw  v.  Brewer.  would  not 

determine 
the  mattery  but  had  given  leave  to  go  to  law ;  and  faid  that  this  regard  ought  to  be  had  to  all  the  fa- 
cteties  of  law,  that  ail  their  difputex  may  be  terminated  among  themfcives;    and  diat  Ld.  Keeper 
Wright  refufcd  Co  hear  a  caufc  of  this  nature,  and  feat  it  bai^  to  the  bcacitcu.    In  this  cafe  the  court 

determined 
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CiMimf?» 


determined  the  iight»  ind  ordered  that  the  benchen  ihould  fettle  what  was  due  for  priqcip^y  aftnAt 
and  cofts,  and  to  take  accounts  of  the  fevcral  receipu  and  allowances.  Cafes  In  Chancery  in  Ld.  Kk|H 
Time,  561  11  Geo.  S.  C. 


C«/WW>«  23;  Bill  was  difmiflcd  whera  k  was  bcDi^t  to  be  itficred  on 
^cKnties.  ^  bilateral  fecuritj  and  fupplemeataty.  Chan.  Caies^  301*  Mi^ 
A  vatdw  of  1^  C^f  •  ^-  Bams  V*  Canning  and  Pigot. 

Umi»  takts 

m  Itrfr  of  *k^  ^  ^  certain  rentf  vfkb  ^9tulitlon  ef  re-entyt  and  gires  coHaterat  Jecvrltffir  tke  pffmat 
0/(bi  rtntf  and  a  power  to  re-enter.  The  rent  was  arrear,  and  a  re-entry  was  made,  and  pofldlcd  ifac 
fame  ieveral  yeart.  The  vendor  could  have  no  relief  againft  the  collateral  (ecority^  without  ftfwf  dK 
vrreara  of  the  rant  due  bcfoic  the  n-cntrx  at  w^l  aa  after,  tbt  lands  fold  being  worth  but  160I.  a  yei^ 
whereas  they  were  ibid  as  worth  150 1.  a  ycarj  and  the  leafe  taken  Vfas  at  that  rent.  Chan.  C^^  z6i« 
Trio*  ^J  Car*  %•  Anon. 


24.  Biils  of  conformity  have  been  long  fince  exptbded^  and  diae 
CoKfirmHy.    Is  no  fuch  equity  now  in  this  court  i    per  North  Ld,  Kccfa. 

Vern.  153.    pi.  142.  Pafch.  35  Car.  2.  in  Alderman  Backwdi'i 
cafe. 

25.  Bill  was  brought  by  the  heir  a^  law^or  a  ^om^  by  which 
Tor  a  born,    the  land  was  held ;  and  North  Ld.  Keeper  was  of  opinion  tbe 

heir  would  be  well  intitled  to  ^e  horn  at  lay.     Vem.  27^ 
pi.  270.  Mich.  1684.    Pufey  v.  Pufcy. 

26.  Bill  was  brought  to  have  recomp^nce  on  tbe  eviBion  <jfajwh 
Johtrefs.     f^^re^  onthejlatuteofi^  H.  8.   lo,     2  Vcm.  66<S.  pi.  593,  Midk 

1 7 1  o.    Countefs  of  Derby  v.  Ld.  Derby. 


See  tit. 
Jointrefs. 

fpeciaL 


27.  Where  a  matter  is  determined  by  a  court  ereBed  hj  MaS 
ef  parliament^  and  the  matter  vras  proper,  for  their  jurifiii£tioB, 
chancery  will  not  intermeddle.  Fin.  Rep.  319.  Mich.  29  Car.  2^ 
Combs  V.  Kingfton. 

28.  On  demurrer  and  plea  to  a  bill  to  have  an  acamni^ef  At 
profits  of  the  Mendippc  mines  in  Somerfet(hirc>  they  picKl  a 
fpecial  aB  of  parliament^  which  had  given  jurifdiBion  of  all  matters 
arifing  within  the  mines  to  the  courts  of  txdufnt  ^ 
all  other  yurifdiBiom.  Per  Ld.  Chancellor,  the  plea  is  not  goody 
becaufe  although  you  plead  an  exclufive  jurifdi^ion,  yet  yoo  do 
.not  aver  that  there  is  any  court  of  equity  there*  Vern.  58.  pL  55. 
Trin.  1682.  Strode  v.  Little. 

29.  jind  this  is  not  lite  the  jurifdi£lion  of  the  Jewerif  where 
this  court  cannot  intermeddle^  becaufe  there  was  a  new  JurifiSc" 
tion  created  and  referved  intire  to  itfelfs  but  here  the  jurifdi^ion  of 
determining  matters  relating  to  thefe  mines  is  transferred  to  the 
courts  of  which  are  ancient  courts,  in  which  I9 
the  common  law  this  court  did  interpofe  in  eqoitable  nutters- 
Vem.  59.  pi:  55.  Trin.  1682.    Strode  v.  Little. 


Juno'mat- 
Uru 


30.  A  bill,    which  was   only  preparatory  to   the  bringing  m 

aBion  on  the  cafcy  was  demurred  to  and  allowed.    Toth.  72.  Trin. 

^tt^hringSSEliz-     Williams  V.  Nevil. 

an  aOion  of  trover  it  is  common.     Arg.  Yern.  307.  10  cafe  of  dic£afi-Indja  Comfany  v.  Iviait 

and  ciied  tbe  printer's  cafe  in  this  court. 

31.  If 


3i«  If  A*  difieifes  me  of  land,  and  builds  a  houfe  on  du$  kn^^ 
I  (hall  ha?e  %jt^gmefU  for  this»  and  he  b  not  to  igb  into  chancerj 
to  be  rcliered  for  this ;  per  Coke  Qh«  J.  3  Bnift.  1 16.  Midu 
13  Jac.     The  King  v.  Dn  Goudge? 

*  32.  The  court  of  cfaancerr  wiU  not  try  or  afcertmn  damages  re^ 
covert  at  law  in  an  a£lion  of  coTenant,  but  ordered  the  parties  to 
law  on  the  cofuenant.  2  Clu  R.  6a.  23  Car.  2«  Hooker  y. 
Arthur. 

33.  Iq  fon^e  ca{e$  even  for  a  tre/pafs,  a  bill  is  proper  in  this  BotoriiM* 
court,  as  where  by  the  fecret  contrivance  a  man  cannqt  eafily  "^'*''*U 
prove  it,  as  for  tnftance,  if  a  man  in  his  own  grounds  digs  a  way  cover  tt^ 
under-ground  to  my  mineral,  &c*  per  North  K.    Vem.  130.  astodifco- 
pL  114.  HilL  i682»  in  cafe  of  Eaft  India  Company  v.  Sandys.      T"*  2*^ 

^oods  i  Arg.   %  Chin.  Cafet,  66.  in  the  ibcJoiier*s  cife* 

34.  Where  a  man  ran  away  ivith  a  ca/ket  of  jewels^  he  was 
ordered  to  anfwer,  and  the  parties  own  oath  allowed  as  evi- 
dence in  odium  fpoliatoris ;'  cited  per  North  K.  Vem.  308. 
pL  300.    Hill.  1684.  in  cafe  of  the  Eaft  India  Company  v.  Evans 

&ar. 

35.  Bill  to  be  quieted  in  the  poffejjion  of  an  ancient  ferry  ufed  fviti 
a  rope  over  the  river  Ware  in  com.  Durham,  againft  20  defend- 
ants, who  had  cut  the  rope,  to  avoid  the  multiplicity  of  aflions^ 
&c.  Per  Parker  C.  you  may  have  irefpafs  for  cutting  the  rope ; 
a  ferry  is  in  nature  of  an  highway,  and  a  bill  does  not  lie  to  be 
quieted  in  the  pofreflion  of  an  highway.  It  is  true,  a  bill  in  chan- 
cery does  lie  to  be  quieted  in  the  poOfefiion  of  common,  &c.  but 
that  is  of  a  different  nature;  this  is  a  navigable  river,  and  the  rope 
to  the  ferry  is  an  obftruflion  to  the  navigation  ;  if  the  plaintiff 
has  any  fuch  right,  there  is  a  proper  remedy  for  him  at  law,  and 
therefore  bill  difmifled  with  cofts.  MS.  Rep.  Pafch.  13  Ann. 
Hilton  V.  Lord  Scarborough  &  al'. 

36.  The  court  will  not  retain  a  bill  to  examine  point  of  lunacy.     Lmnaty, 
Toth.  227.  cites  10  Jac.    Bonner  v.  Thwaite. 

« 

3  7 .  Bill  to  dif cover f ever  al  ancient  cufloms  of  a  manor^  and  for  a  com-  Mamn* 
miffion  to  examine  witnefles  to  perpetuate  their  tedimony ;  defend- 
ant demurred  for  want  of  parties,  and  that  it  was  a  matter  examin- 
able by  a  jury,  and  the  culloms  not  to  be  eftablifhed  in  this  court. 
Ordered  to  anfwer  the  cuftoms  and  other  matters  charged  in  the 
bill,  whereby  to  bring  the  fame  in  iffue,  and  leave  was  given  to 
amend  the  bill  and  make  all  the  tenants  parties  (fuch  of  them  as 
will  give  them  letters  of  attorney  fo  to  do)  plaintiffs,  and  the  reft 
of  them  defendants  thereunto ;  but  the  benefit  of  the  demurrer  as 
to  the  eftablifhing  the  cuftoms  in  this  court,  was  referved  to  the 
hearing.  Fin.  R.  114.  Hill.  25  Car.  2.  Hudfon,  Fiflier,  8c  al\ 
v.  Fletcher. 

38.  Bill  by  lord  of  a  manor  to  eftahlijb  ah  ufage  and  cuftom  ever 
Cnce  H.  Sth's  time^  for  the  lord  upon  the  prefentment  of  7  co- 

pyholdcrsi 


pyhoMerSy  and  that  agreed  to  be  by  the  major  part  of  die  kv 
mage,  to  inclofe  ^afte. ground  to  buUd  ttpofij  and  upon  rendering  fe- 
veral  court  lolls  and  heading  all  parties  decreed  to  be  eftablifhed, 
and  that  the  lord  might  grant -leafes  and  eftates  at  pleafure,  after 
fuch  prefentment  and  agreement.  Fin.  R.  263.  Trin.  a8  Car^  2. 
Lady  Wentworth  v.  Clay,  Jefiries,  Hall,  &  al'. 

39*  Bill  to  be  relieved  pro  arte  let^  curia  adTiiaicvult  2  Ven. 
ayS.  pL  %6.  Mich.  1692.  Chafin  v.  Gawden. 

Me^furts  a/       ^o.  It  was  dccrclsd  what  was  a  yard  land,  and  how  to  fct  the 
hntts.      f^jjj^  Q^j.      Toth.  131.  cites  12  Car. 

~^    '  41.  Where  the  quantity  of  a  yard  land  is  ttot  knowfij  a  comimf- 

fion  {hall  iilue  to  fet  out  fo  much  land  as  the  commidianer^  iiaSi 
think  fit,   upon  common  intendments.     Toth.  i86.   cites  Hill. 

•  [  426  ]  J4  Car, .  Bilhop  of  Hereford  v.  Awberry. 

Feau  hiii's.      #  ^2.  Bill  of  pcacc  to  prevef2§  multiplicity  of  fuits^  prpper  for  a 
^    '  court  of  equity,  as  whether  a  lord  of  a  manor  had  a  grant  ^  * 

free  ivarreriy  and  if  he  had,  whether  there  was  fufficient  cmtm 


timmcner 


fues  another  left  for  the  refl  of  the  tenants  i  and  a  new  trial  at  law  direAedoa 
fr^r^^  tjbofe  points.  Vem.  22.  pi,  15.  Mich.  i68i.  How  v.  the 
iomm^,  or  Tenants  of  Bromfgrove. 

ii6ng  it 

where  be  ough:  not,  and  recoTersa  flitlling  or  other  rmall  fum  for  damages  \  if  another  commoner  foa 
likewife  abi!i,  that  the  fecond  plaintiff  may  accept  the  I'lH  damages  for  what  is  paft,  to  prevent  chu;^ 
at  law,  i6  9ihiii'if  f4actf  and  proper  in  this  court.    Vern.  30S.    pi.  30Z.    HilL.  x684«     Patrietn 

Ingrels. 

But  where  the  fame  plaintiff'  has  brought  ftveral  ej-ff merits  agalnft  the  Juwn  dffendant  fr  the  fe^ 
landii  and  5  or  more  verdicts  haye  been  given  for  the  defendant ;  a  bill  of  peace  is  not  fo  proper  io  das 
cafe,  one  man  being  able  to  contend  with  anocher*  Q.  Eqv.  R.  i.  Eaii  of  Bath  v.  siicriwiD.<^- 
10  Mod.  I.  A^a.  leems  to  b«  S.  C. 

fm  ^A^  mm^       43.  Perjury  to  be  examined  here,  Halse  v.  Brown,  notviifh^ 
Perjury,    fandlng   tie    caufe    nvas   difm'tjfed.      Toth.    222.    cites    i6  Elia. 
^  fo.  401. 

^.C.&s.p.  44.  Defendant  was  ordered  to  anfwer  a  hill  of  perjurj^^  Tom. 
and  it\%'as      ma^  ^^j^^g  jg  £^2,   Phillips  V.  Benfon, 

aTKrmid  by      '  -^  -^  '  '^ 

the  officers  of  the  court,  that  by  the  order  and  cuftom  of  the  court,  be  ought  Co  bo  oaaMad  opQB 

interrogatories.    Gary's  Rep.. 97.  »o  Elis. 

45,  Whereas  the  plaintiff's  bill  againft  the  defendant ^r  Vittfii 
perjury^  the  defendant  hath  demurred,  which  this  court  allowcth 
not  of.  It  is  ordered  that  a  fubpoena  be  awarded  to  the  defend- 
ant to  anfwer.     Gary's  Rep.  90.    cites  19  Eliz.     Woodcod  v. 

Woudcock. 

46.  40  1.  cofls  given  for  perjury.  Toth.  22  2.  cites  Mound  t. 
Culnie,  Mich,   14  Car. 


w^iW/.x  47-  The  plaintifT  exhibited,  thereby  fhcwing,  that  there  is  a 

^£-jjkn.      qucilion  .ind  contrcvcrfy  bttivtrn  Vivo  defendants,  for  the  rruerfcn  f/" 
'  a  m.ir.or  cf  Aldvvcl!,  'ici.lch  ke  holds  for  years  by  leafe  made  thereof 
to  h\\i\  v\  one  Arthor^y  Marmyon,  and  that  he  doth  not  koowto 
vLivli  of  tlicm  the  lent  am!  ix^crlion  is  ducj  and  therefore  <Jc- 


-  -/.—-*. 


intiy  diitt  MpQti  payment  of  bis  rem  into  this  courts  dccofdifig  to  the 
covenants  and  articLes  of  his  leafe,  he  may  be  difcharged,  and 
fiTed  harmkfs  from  moleftation,  futt,  and  trouble)  for  the  fame 
rencs)  bjr^the  defendants,  or  either  of  them;  wherefore  it  is  biv- 
dered,  that  aA  injundttQn  be  awarded  agafinft  the  dsfieiMants  noiip 
moUfithe  plaintiff  for  his  faid  rent,  during  his  faid  contention,  fo 
as  ui^y^iBmiS'^Vf  Us  rent  into  this  court.  Gary's  Rep:  6^y'66. 
cites  a  Ein.  fbl.  141.   Abiete  y*  Bettam^and  Maraiyon. 

•  -  •  r         — '    

48.  Where  a  man  made  title  to  a  rent-feel^  o£  Tarhich  theiie    ktnt-jeck. 
was  no  feifin,  nor  for  which  he  had  any  a^ion  at  the  common 
law.  and.  prayed  help  here,  it  was  denied,  upon  eonference  had 
by  uie  Ldi.  Keeper  with  the  judges*  -  Gary's  Rep.  7.  cites  Mich. 
icpo*  •  '     ♦ 


See  tic.  So* 


49.  A  bill  may  bo  hrou^ht  Jirjblicitof^s  fees  if  the  huCnefs  was  ^  So/idton, 
done  in  this  court,  and  fo  it  may  be,  though  done  in  another 
court,  if  it  relates  to  another  demand  made  by  the  plaintiff  in  y^tow, 
diis  court ;  '  per  North  K.    Vem.  203..  pL  198.    Mich.  1683. 
Earl  of  Ranelaghi  v.  Thomhill. 

50.  Where  ^Jiatute  is  extended,  it  cannot  be  tried  in  an  eje£);-  Statutes^ 
mcnt  whether  it  htfntisfied  or  noty  but  the  only  remedy  is  by-fciie  ^^f'^^^* 
facias  ad  computandum,  or  bill  in  cane,  but  otherwife  it  is. on  an 
elegit  i  for  there  the  debt  and  yearly  value  appear  on  record,  and 
it  may  well  be  known  when  the  debt  is  paid,  and  may  come  in 
evidence  on  a  trial  in  an  ejeftment.  Arg.  Vern.  50.  Pafch.  1682. 

.ia  cafe  of  the  Earl  of  Huntington  v.  'Grcenvill. 

51.  Bill  for  relief  againft  a  bond  and  judgment y  which  was  de-    f  427  ] 
creed  on  plaintiff's  paying  what  remained  due,  and  intereft,  and 

cofts  at  law,  and  then  the  bond  to  be  delivered  up,  and  latisfjic-         "^  '  T 
tion  acknowledged,  the  plaintiff  giving  a  releafe  of  errors ;   and, 
on  failing  fo  to  do,  the  biH  to  be  difmiflcd.     Fin.  R.  417.    HiH.      -  < 

gx  Car.  a.  Morrice  v.  Hollibarton  and  Pledger.  '      "    '' 

52.  Felling  of  trees  is  to  be  ftaid  in  equity,  fo  far  as  that  the       7>r«. 
pannaee  may  not  be  taken  away.    Toth.  210.   cites  26  Eliz.  '^^—^^ 

n    ^       f        r    •  ^  •         See  tit. 

Corham  s  cafe.  »  Trees. 

53.  Bill  to  obfige  defendant  to  accept  a  tmjty  and  propofing  rea-      Truftx, 
fotiable  terms  for  the  truftee,  in  cafe  he  would  accept,  which  the  ^— v— ^ 
truftec  (the  defendant)  accepting,  was  decreed  accordingly.    Fin.  j^ufts! 

R.  32.  Mich.  2  J  Gar.  2.  Clifton  &  al'*  v.  Sachevcrell.  -    .  «    •*  i 

54.  A  btU  to  compel  truflees  to  enter  to  preferve  contingent  remain^ 
ders  is  of  the  firft  impreffion,  for  their  title  is  merely  at  law ; 
p^r  ICtng  C.  and  fays,  it  did  not  appear  in  the  caufe  that  the 
tTuftces  refufed  to  enter.  9  Mod.  132.  Hill.  11  Geo.  1.  Reeves 
V.  Reeves. 

5  J,  A.  differing  with  his  mother  about  the  repairs  of  the  man-    ^«^'»"»"'«^ 
fion-houfrj  fettles  his  eftate  on  his  brother,  but  firft  takes  a  bond  »  ^/_T' 

of 


wiU  efts^liiti  the  tight  of  all  parties  concerned  on  the  foot  of  one 
common  intereft ;  but  in  all  thofe  bills  either  all  parties  j<Mii,  or 
a  determinate  number  in  the  name  of  themfelves,  and  the  reft 
prefer  a  bill  ^  whereas  in  this  cafe  one  only  *  brings  the  bill  on 
the  general  rights  and  not  on  the  foot  of  any  particular  diftinfi 
right ;  and  the  bill  was  difinified  with  cofts.  SeleA^  Cafes  ki 
Chancery  in  Ld*  King's  Time,  74,  75.  Trin.  a  6co«  a*  &kr 
V.  Rogers* 


(G.  a)     Abatement  of  Suits  in  Chancery.     In  what 

Cafes,  and  by  what. 


T.  pLaintiflF  exhibited  his  bill  as  well  in  his  own  name  as  in  bis 
*•  wife's  name,  concerning  a  promtfe  made  by  the  defendants 
to  the  pinitTtlff'  and  his  ivtfe  to  tfiake  them  a  leafe  of  the  manor  of  A. 
during  their  iives.  *  The  defendants  demur,  for  that  the  phindf 
ought  to  have  a  bill  of  revivor  againft  them ;  for  that  his  vjife  is 
deadfmce  the  bill  exhibited.  The  demurrer  was  difallowed ;  for 
the  promife  was  made  during  the  coverture,  and  the  plaintiff 
chims  not  the  fame  in  right  of  his  wife,  therefore  the  defen- 
dants are  ordered  to  anfwer  dire£lly  to  the  bill.  Gary's  Kcp. 
88.  cites  19  Eliz.  Thome  v.  Brend,  Wilkinfon,  &c. 
Cary's  Rep.       2.  The  plaintiff  (pending  the  fuit)  conveys  over  bis  interejly  but 

a^^Eihf***  '''  ^^^ifty  ^^^  y^  f^^  court  would  hold  no  longer  in  his  name. 
s.  c.  that   Toth.  103,  104.  cites  1584.     Hill  ▼•  Portman. 

die  (kfeod- 

ant  was  ir  pofejp.n  at  the  time  of  the  hW  extthited^  and  the  plmai^  entered  uptm  him.  The  deftitet 
de6red  that  either  he  might  have  an  injunflion  for  hit  poneffion,  or  clfe  that  the  caale  mi^  be  Sf- 
mtffedy  which  the  court  thought  rcafonable  \  and  it  is  ordered  that  the  plaintiff  fliail  Ihcw  caoie  wli;  t 
^uld  not  be  granted. 

3.  Adminijlrator  in  nature  of  a  guardian  to  an  v^antj  being  o^ 

ecutoTj  exhibits  on  his  behalf  a  bill  in  chancery.     The  if^toA  (Je-^ 

pending  the  fuit)  comes  of  full  age.  "  This  abates  not  the  bill,  bf       J 

the  opinion  of  tne  lord  chancellor  Egerton.     Cary's  Rep.  3 1.  ciics 

7' Feb.  1602.  45  Eiiz. 

P.  R.  C.  4.  Afefn€folej  defendant^  having  a  commiffion  to  examine  witnefleSi 

pL  1,  a.       marries;  and  after  the  marriage  the  witnefles"  are  examined  oa 

that  commiifion,  and  held  good,  and  the  depofitions  ordered  to 

ft  and.    Toth.  163.  cites  10  Car.     Winter  v.  D|ncic. 

Chan.  Rep.        5«  A  feme  file  exhibited  a  bill^  but  before  the  hearing  the  cmft 

2. 1.  14      ji^g  married^  and  afterwards  the  caufe  was  decreed  for  her.    On  a 

an^thc      '  bill  of  review  to  reverfe  the  decree,  tfiis  was  affigned ^cr  ^rror,  for 

couit,  aflift.  that  the  caufe  being  abated  by  the  marriage,  there  was  no  fouttd- 

*^  -^  ^^h  Id  ***°"  ^^  ^^^^  decree.     The  defendant  demurred,  becaufe  it  ap- 

thcdwnu  rtr  pt:arcd  not  in  the  body  of  the  decree,  but  quite  dehors  $  nor  was 

good,  inu      it  proper  'for  any  but  the  defendant  to  take  advantage  of  it,  and 

diimmdihc  -^  ^,^,^  matter  of  abatement  only,  and  did  not  concern  the  right; 

biii  Ji  u'-     5uxd  after  a  decree  made  in  point  of  right,  any  matter  that  migte 

be 


be  pleaded  In  abatement  was  not  fuch  error  as  to  ground  a  bill  of  ^>e^-  — 
review  upon ;    and  the  court  was;  of  that  opinion,  and  allowed  ^^"*"J' 
Ae  dumurrer.     Nelf.  Chan,  Rep.  85.  Cranborne  (Vifcountefs)  pi.  ^19,  ' 
V.  Delm'ahoy.  s.  c.  rrfoiv- 

ed  accofd- 
*  ingi/. 

6.  If  a  caufe  has  flept  la  months  in  court,  there  fliall  be  no  pro- 
ceedings had  upon  it  without  firit  ferving  a  fuhpmna  ad  faciett'- 
dum  attorftatum.  Per  Lord  Keeper.  Vern.  172.  pi,  165.  Trin. 
35  Car.  2.     Anon. 

7.  If  the  attorney-general  of  the  dutchy-court  exhibits  an  w-    [  430  J 
formation  in  behalf  of  a  part-owner  of  coal-mines,  the  relatof^s 

death  abates  the  fuit.     Chan.  Free.  13.  Trin.  1690.  in  cafe  of 
Vcrmuden  v.  Heath. 

8.  A  feme  covert  was  executrix,,  and  a  bill  was  brought  againfl: 
her  baron  and  her  for  a  legacy.  They  put  in  their  anfwer,  and 
witnefies  are  examined,  and  publication  pafTes,  and  then  the 
baron  dies.  The  court  held,  that  the  death  of  the  baron  is  no  a- 
batement  in  this  cafe,  and  that  the  wife  is  bound  by  the  anfwer 
and  depofitions ;  but  iti  cafe  of  the  nvife's  inheritance  it  might  be 
otherwifc.  a  Vern.  249.  pi.  234.  Mich.  1691.  Shclberry  v. 
Briggs. 

9.  Where  a  bill  wants  proper  parties^  it  is  difcreticnary  in  the 
court,  eithet  to  diffnifs  the  hilt^  or  to  give  leave  for  an  amendment^ 
on  payment  of  the  cofts  of  the  day  j  but  in  the  principal  cafe, 
two  leflees  brought  a  bill,  fuggefting  the  third  to  be  dead,  whom 
they  in  abatement  of  a  fuit  at  law  brought  by  defendants  in  this 
court  as  plaintiffs  at  law,  afterwards  fwore  to  be  living,  the 
court  thought,  that  if  in  any  cafe  a  bill  ought  to  be  difmiflcd, 
it  ought  in  this,  and  difmifled  it  accordingly,  but  without  preju- 
dice to  another  bill.  Wm3.'s  Rep.  428,  429.  Pafch.  17 18. 
Stafford  V.  City  of  London. 

10.  Trtiftees  were  decreed  to  convey  to  certain  ttfesy  and  it  was  re-  Wms.*« 
fcrred  to  the  mafter  to  fettle  the  conveyance,  after  which  the  ce::y  gg'^'^ncif** 
que  truft  in  fee  dies;    the  mafter  proceeded,  and  reported,  that  v.  Ld.Win- 
he  approved  fuch  a  draught  of  a  conveyance.     An  exception  was  c^cifca,  is 
taken,  that  the  fuit  abated  by  the  death  of  cefty  que  truft,  and  °*^*  ^*    * 
that  the  mafter  had  no  power  to  proceed  till  the  fuit  was  revived ; 

but  the  court  over-ruled  the  exception  ;  for  clearly,  when  there 
are  feveral  plaintiffs  or  defendants  <i  the  death  of  any  of  them  made  ' 
an  abatement  of  the  fuit  only  as  to  themfelvesy  and  the  fuit  con- 
tinued as  to  the  reft  who  were  living  \  and  therefore,  as  to  the 
defendants,  the  Vuftees,  they  might  well  execute  a  conveyance 
of  the  legal  eftate,  and  were  not  to  wait  for  any  thing  that  was 
to  be  done  by  others.  Abr.  Equ.  Cafes,  2.  Mich.  1727.  Finch 
v.  Ld.  Winchelfca. 

11.  It  was  faid,  that  it  was  every  day's  praftice  to  order  money 
out  of  court  to  the  party  intitled  by  the  decree,  notwithftanding  the 
death  of  fome  of  the  parties.  Abr.  Equ.  Cafes,  2.  Mich.  1727. 
Pinch  V.  Ld.  Winchelfca, 
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12.  The  death  of  any  of  the  parties,  plaintifia  or  defendants^, 
abates  the  fuit.     P.  R.  C.    i^ 

13.  So  does  the  marriage  of  a  feme  plaintjffj  but  not  of  a  feme  de» 
fendani.     P.  R.  C.  !• 

(H.  a)     Bill  of  Revivon     Who  may  have  It. 

!•  'T*  HE  plaintiiF  and  her  hufband  exhibited  their  bill  againft 
•■'    the  defendant ;  the  hujhand  dies ;    the  wife,  now  plaintiff 
exhibits  a  bill  of  revivor,  and  good.     Gary's  Rep-  loo,  ao  Eliz. 
Alice  Parrot  v.  Randall  and  Cowaricn. 

2.  An  ajflgnee  cannot  revive  a  fuit.     Toth,  272.  cites  Haicl- 
wood  V.  Reynolds,  in  23  &  24  Eliz. 

3.  An  executor  (his  tejiator  dying  after  publication )  could  not  bc 
'  permitted  to  exhibit  a  new  bill  to  make  further  proofs,  but  was 

beld  to  a  bill  of  revivor.  Toth.  272-  cites  Ferney  v.  Lawnei 
30  Eliz. 
f  43  ^  ]  4-  Hufband  and  wife  joined  in  a  bill  for  200 1.  arrearages  by 
year  to  her  due ;  flie  died  before  hearing ;  he,  after  her  death, 
exhibited  a  bill  of  revivor,  and  ferved  procefs  to  hear  judgment ; 
yet,  upon  an  objeftion  that  the  defendant  (hould  firft  have  been 
called  to  anfwer,  the  hearing  was  put  off.  1591.  Toth.  271, 
272.     Cecil  V.  the  Earl  of  Rutland. 

5.  Windham  being  a  widow,  had  a  Judicial  order  for  the  Ji^ 
fiance  of  the  mattery  and  a  commiffion  to  make  proof Sy   and  ^terjbe 

married  the  defendant,  fuppofed  it  needed  af  revivor,  and  ruled 
not.     Toth.  272.     cites  37  Eliz. 

6.  If  one  exhibits  a  bill  or  information,  and  is  not  the  party  ag* 

frieved,  as  an  informer  on  a  penal  ilatute,  or  a  mifdemeanor,  if 
e  dies,  it  was  ruled,  that  his  heir,  executor,  or  adminiftrator, 
ihall  not  have  a  bill  of  revivor,  but  the  attorney  general  may. 
Noy  100.  Mich.  43  &  44  Eliz.  Anon. 
Chan.  Cafes  7.  R.  H.  m^ide  thc  p/aintif  and  h\6  widow  joint  executorj  of  los 
but  th  re  •  "^^1,  but  upon  this  condition,  that  if  his  widow  married,  her  exeat' 
is,  that  the  torfhip  fhould  ceafe,  and  then  the  pladntiff fhould  be  file  executor.  A 
widow  mar-  hill  was  exhibited  by  the  executors,  and  an  anfwer  put  to  it,  and 
Lid  accord-  ^^vcral  interlocutorx  orders  made,  and  amongft  tlie  reft,  an  order  bj 
\o^\y.  confent,  to  refer  the  whole  tnatter  in  difference  to  the  arbitration  y 

another  perfin.  Then  the  widow  died,  and  now  the  qneftion  was, 
whether  there  could  bc  any  further  proceedings  on  tnis  bill  ?  or 
whether  there  muft  be  a  bill  of  revivor  ?  And  it  being  referred 
to  Ch.  J.  Bridgman  upon  this  point,  he  was  of  opinicn,  that 
tliere  rnufl.  be  a  bill  of  revivor.  A  bill  of  revivor  was  brot  ght  to 
revive  all  the  former  proceedings,  atid  particularly  that  order 
■  m::de  by  confent,  but  difallowed  as  to  this  on  demurrer.  Ndf. 
Chan.  Rep.  io8.  i8  Car.  2.    Hamden  v.  Brewer. 

8.  A  plaintiff  who  is  a  purchafor  cannot  maintain  a  bill  of  re- 
vivor.    2  Freem.  Rep.   132.   pi.   160.     Hill.  21  &  22  Car.  3* 


Bacchus's  cafe. 
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^,  B,  being  3  purchaforj  exhibited  a  bill  of  revivor  againft  the  A»  tUvifee 
defendant,   and  revived  the  fuit  by  order,  and  the  defendant  a^5|°of"°' 
joined  in  examining  witneffes,  and  the  caui'e  coming  to  be  heard,  vivor,  not 
the  bill  was  difmifled  5  for  that  the  plaintiff,  as  purchafor,  cannot  being  in  re- 
maintain  a  bill  of  revivor,  for  that  there  wanted  other  parties  tr^e^evU 
ktthe  hearing.    3  Chan.  Rep.  39.  Hill.  21  &  22  Car.  2.     Back-  for,  but  in 

houfcvi   Middletom  nature  of  a 

.  purchafor. 
Chan.  Cafes,  174.  S.  C.         %  Sec  (O.  a)  pi.  i.    Clare  v.  Wordell* 

lOfc  Where  tllfete  TXt  fevieral  plaintiffs^  and  the  bill  after  hearing 
tbatesj  fome  of  them,  without  the  reft,  may  revive  the  caufe. 
2  Chan.  Cafes,  .80.  Mich.  33  Car.  2.  in  a  nota,  in  the  cafe  of 
Exton  v.  Turner. 

11.  Per  cur.   an  ajftgnee  (hall  not  have  a  fcire  facias  to  re-  Vem.  Rep. 
trivc  a  decree  that  is  not  figned  and  inroUed ;  but  after  the  de-  Jj*f,*P''A°// 
tra  is  inrolledy  an  afBgnee  may  bring  a  fcire  facias  to  revive  it,  Dun  v.  au 
in  like  manner  as  at  law,  if  thete  be  judgment  for  an  annuity,  lcn>  s.  c. 
and  the  annuitant  afterwards  fells  the  annuity,  the  vendee  (hall  J*^*^^^^?/.* 
have  a  fcire  facias  upon  this  judgment.     But  though  the  lord  charged  by 
keeper  difallowed  the  fcire  facias,  yet  it  was  without  cofts,  be*  ^^  Keeper 
caufc  the  defendant  might  have  demurred,  but  did  not.     Vcrn..  oufeVhc*" 
283.  pL  %i^*  Mich.  1684.     ^^^  ^*  Allen.  plaintiff  not 

coming 
in  privity,  was  not  intitled  to  fuch  writ.  And  in  this  cafe  it  was  infixed  that  the  plaintiff 
ooghc  to  have  brought  an  original  bill  to  have  a  parallel  decree  made,  in  which  it  may  be  ufed  as  a 
good  argument  or  Inducement  to  the  court  to  make  a  like  decree,  if  no  fufficient  reafons  are  fhewn  to 
the  contrary ;  but  the  mafterjof  the  rolls  now  decreed,  that  the  former  decree  ihould  be  confirmed,  and 
reviewed^  and  executed.    The  reporter  adds  a  quaere. 

12.  Adminiflrator  gets  a  decree  and  dies  before  intolment,  or  E«cutor  of 
ftny  further  proceedings ;   adminiflrator  de  bonis  non  may  revive  this  twtor°can.' 
decree  *  within  the  equity  of  30  Car.  2.  cap.  6.    2  Vem*  237.  not  revive  a 
pL  220*  Mich.   i6oi»     Owen  v.  Curfon.  decree  ob-- 

■^  tajncd  by  th« 

adminiftrator,  but  it  ought  to  \t  brought  by  the  admioiftrator  de  bonis  non  of  the  inteftate.     G.  £4]u« 
Rep.  234.  Arg.  in  cafe  of  Barnwell  v.  Ruilci% 

'*r432] 

13.  Mortgagor  brings  a  bill  to  redeem^  Ih  account  is  decreed,  \ 
ind  a  report  made,  and  divers  proceedings  thereon,  and  orders 

made  for  plaintiff  to  pay  cofts  and  deliver  pofTeffion  to  the  defend- 
ant. The  mortgagee  dies.  Executor  of  defendant  was  allowed 
m  cane,  to  revive  the  fuit,  and  the  proceedings  confirmed  in 
dom.  proc.  and  the  court  thought  the  plaintiff  e:<ecutor  of  thai 
nceaitory  has  the  fame  right  to  revive  upon  the  death  of  her  huf- 
band,  as  he  had  on  the  death  of  his  fatlier.  2  Vem.  R.  296. 
pL  2x8.  Trin.   165)3.     Lady  Stowell  v.  Cole* 

14.  The  plaintiff's  iiiteflate  had  obtained  a  decree  againft  the  de-  2  Vem. 
fcndant  for^^^ww/g/'a  ivimof  money,  and  alfofor  conveying  of  lands  3^^'  P^*.^^^ 
and  delivery  of  deeds;   but  before  any  thing  was  done  upon  it,   17C0.  s.c* 
died  intcftate ;  and'  the  plaintiff  having  brought  a  fcire  facias  to  but  S.^P.     . 
revive  the  decree^  the  defendant  demurs,  tecaufc  the  heir  was  not  ^^^  °f 
wode  a  party,  and  a  decree  cannot  be  revived  by  parts ;  and  if  the 

heir  will  not  join  as  plaintiff,  he  ought  to  have  been  made  de- 

L 1  2  fendant. 
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•  s.  p. 

Rep.  263. 
per   Lord 
Harcourt. 
Trin.  1714. 
ia  Dones^s  cafe* 


Chancers. 

fendant.  On  the  other  fide  it  was  faid  that  the  heir  and  adminiiba^ 
tor  not  are  jointly  concerned,  and  each  may  profecute  pro  intereffejmf 
and  cannot  join ;  and  if  he  had  been  made  defendant,  the  decree 
would  not  have  been  revived  againft  him,  becaufe  the  IhU  couJd 
only  have  prayed  it  might  have  been  revived  as  to  the  perfonal 
eftate  \  and  the  court  over-ruled  the  demurrer,  and  faid,  it  was 
like  a  judgment  at  law  in  waile,  where  there  may  be  2  revivors 
It  being  then  objected  that  the  fcire  facias  is  to  revive  the  whole 
decree,  whereas  it  ought  to  be  only  as  to  the  perfonality,  the 
court  allowed  the  demurrer  as  to  the  reality^  but  ordered  the  de- 
cree to  be  revived  as  to  the  perfonality.  Mich.  1701.  Abr.  Eqii. 
Cafes,  3.     Ferrars  v.  Cherry. 

1 5.  Where  there  is  a  decree  for  an  accenmty  and  defendant  &r, 
his  reprefentative  may  revive  as  well  as  the  plaintiff,  *  both  being 
in  nature  of  plaintiffs.  Chan.  Free.  197.  pi.  158.  Pafdu  170a* 
Kent  V.  Kent. 


>Ibid.  743.  Arg.  Mich.  J72x*  in  HoUinihead's  cafe* 


March  ij, 

17«». 

Wingfieldv. 

Wbaky. 
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x6.  If  a  creditor  is  admitted  by  order  to  come  in  before  the  maftcr 
and  prove  his  deity  and  pay  his  contribution,  heisintitled  torcrifC, 
if  the  caufe  abates.  Trin.  1702.  Abr.  £qu.  Cafes,  3.  Pitt  t. 
the  Creditors  of  the  Duke  of  Richmond. 

1 7.  One  who  claims  only  as  heir  at  law  by  provifien  or  byfirme^ 
dohy  cannot  revive,  but  mufl  bring  his  original  bill.  Mo.  Tak 
May,  1721.     Ofbourne  v.  Ufher. 

1 8.  Bill  of  partition  brought  byfeveral  perfons,  one  dieSj  who  ie» 
vifes  his  part  to  a  co^laintiffy  and  makes  him  executor;  he  brings  a 
bill  of  revivor,  to  which  it  was  demurred*  It  was  faid,  tbat 
bills  of  revivor y  and  bills  in  nature  of  bills  of  revivor y  arc  very  dif- 
ferent 5  a  bill  of  revivor  can  only  be  by  the  heir  as  to  the  real- 
ty, and  by  an  executor,  or  adminiftrator,  as  to  the  perfonaky. 
On  bill  of  revivor,  the  eftate  continues  the  fame  as  before  abate- 
ment ;  but  here,  in  cafe  of  a  devifec  who  is  a  purchafer,  the 
eftate  is  altered,  and  a  purchafer  can  n^ver  revive,  and  cites 
I  Chan.  Cafes,  174.  and  an  anfwer  muft  be  put  in  and  publica- 
tion pafs,  though  poffibly  he  may  have  benefit  of  orders,  Scd 
The  demurrer  was  allowed,  but  leave  given  to  amend  the  bill, 
atid  revive  as  executor  \  and  an  original  billy  in  nature  of  a  bill  (fre» 
vivor  as  dtififecy  was  thought  the  mofl  proper  method*  Sel.  Chan* 
Cafes  in  Ld.  King's  Time,  53,  54.  Mich,  n  Geo.  i.  1725. 
Huet  v.  Ld.  Say  and  Seal. 

1 9.  It  was  held,  that  if  fome  of  the  plaintiffs  refufcd  to  join  vol 
bringing  a  bill  of  revivor,  that  the  others  may  hring  fuch  bUl,  and 
make  ihofe  who  refufed  defendants,  Abr.  Equ.  Cafes,  2.  ^lich«  1727. 
in  cafe  of  Finch  v.  Ld.  Winchelfea. 

20.  And  it  was  agreed  that  a  defendant  might  bring  a  bill  of 
revivor  as  well  as  a  plaintiff.  Abr.  Equ.  Cafes,  2.  Mich.  1727.  in 
cafe  of  Finch  v.  Ld.  Winchelfea. 

2 1 .  Upon  the  late  flatute  relating  to  infolvent  debtors y  it  was  le- 
folved  by  the  barons  of  the  exchequer,  that  the  nffgnce  of  the  in^ 

folvent 


folvent  debtor  is  not  enabled  by  this  aft  to  bring  a  bill  of  revivor 
s»  the  debtor  himfelf  might  have  done,  no  more  than  an  aflignee 
under  a  Jiatute  (f  bankruptcy.  M.  12  Geo.  2.  Bowman  v.  Ridley 
&  Harrifon. 

22.  But  it  was  agreed,  that  either  might  bring  a  bill  in  nature  of 
u  nil  of  revivor.  And  Parker  B.  faid,  that  where  it  is  res  integra, 
he  ihould  very  much  doubt  whether  an  ajfignee  of  a  bankrupt,  as 
in  the  prefent  cafe  of  an  infolvent  debtor,  might  not  bring  fuch  a 
bill»  for  he  thought  the  words  in  the  ilatute  fufficieht  to  enable 
him  \  but  that  the  law  was  now  fettled.  M.  12  Geo.  2*  in  cafe 
of  BowmaQ  v.  Ridley  &  Harrifon. 


(I,  a)     Bill  of  Revivor.     Againft  whom. 

1.     A7077C-£  given  to  Tijtranger  of  a  bill  of  revivor  is  neceflaryi 
"^       it  is  improper  to  make  him  a  party  not  being  in  privity, 
and  lb  they  muft  lofe  the  witnefles  examined  on  the  firft  bilU 
Chan.  Cafes,  152.  Mich.  21  Car.  2.  Style  v.  Bofvile. 

2.  A  decree  znd  feque/lration  was  had  againft  A. — A.  dies. — The  ^""'  '^^' 
decree  being  for  a  perfonal  duty,  ought  not  to  be  revived  againft  s.*  cf^Ld, 
the  defendant  -as  heir,  and  difmifTed  the  bill,  though  it  wa3  fo^  Keeper  in- 
money  papble  on  account  of  a  charity.     2  Chan.  Rep.  244.  J^*"^^]]*'*' 
34  Car.  2.  Univerfity  College  in  Oxford  v.  Foxcroft.  be  revived 

againft  the 
hetr,  but  took  time  to  coni^der  of  it,  and  would  be  attended  with  precedents.'  Where  a  fequeih-a- 

tion  ifTues  aa  mefne  proceis,  it  decermines  by  the  death  of  the  party ;  but  where  it  iflaec  after  a  decree, 
though  for  a  perfonal  duty  only,  it  is  otherwife.  Vern.  58.  pi.  54.  Trin«  16S2.  Burdett  y* 
Rockey* 

3.  A  man  marries  an  adminijlratrix.  Plaintiff  gets  a  decree  But  the  re- 
aeainft  him  and  her  for  loool.  out  of  the  eftate  of  the  inteftate.  ^J^JJ^'^S,* 
She  dies.  Whether  plaintiff  could  proceed  againft  the  hufband  lhc'*h^^and 
without  reviving  and  bringing  an  adminiflrator  of  the  adminif  is  not  bound 
iratrtK  before  the  court?  2  Vern.  195.  pi.  177.  Mich.  1690,  f^rthcTThln 
Tackfon  v.  Rawlins.  the  value  of 

the  eftate  which  he  had  with  his  wife. 

4.  A  defeBive  execution  of  agreement  was  decreed  to  be  fupplied, 
and  in  this  cafe  the  legal  ejlate  was  in  A.  and  B,  and  the  equity  of 
the  fee  ivas  in  C.  It  was  referred  to  the  mafter  to  fettle  the  con- 
veyance j  after  which  cejly  que  truf  in  fee  dies.  The  mafler  being 
attended  afterwards  by  the  plaintiffs,  reported  that  he  approved  a 
draught  of  a  conveyance y  which  was  only  from  A.  and  B.  in  whom 
the  legal  eftate  was,  to  the  ufe  of  the  plaintiffs  according  to  the  decree^ 
Per  cur.  this  is  well,  notwithftanding  the  death  of  cefty  que 
truft ;  but  if  the  plaintiffs  (hould  hereafter  deCre  a  conveyance  of 
the  equitable  intereftj  they  muft  revive  againft  the  heirs  at  law  j/'thc 
cefty  que  trufl ;  and  fo  in  all  cafes  where  any  thing  was  required  to 
be  done  by  the  reprefentatives  of  the  party  dying.  Abr.  Equ^ 
Cafesi  %.  Mich.  X727«  in  cafe  of  Finch  v.  Ld.  Winchelfca. 
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(K.  a)     Bill  of  Revivor.     How. 

I»  iN  a  miofrivivor  upon  a  MI  of  revivor t  there  was  a  icmjorm 
^  to  it  i  and  the  queftion  was,  whether  it  would  lie  or  not  ? 
And.   7  Rep.  Kenne's  cafe,  and  Robinfon's  cafe.     2  Rep.  i86. 
being  cited  in  point  that  it  lies  not,  and  divers  precedents  being 
.  cited  out  of  chancery  that  it  does  lie,  the  court,  in  regard  of  the 
difficulty  and  confequence  of  the  cafe,  adjourned  it  till  precedents 
were  fearched ;  but  the  chief  b:^ron  fecmed  to  be  clearly  of  opinion 
that  it  lies,  and  that  it  is  not  like  a  bill  of  review,  or  an  ac^ioQ 
per  Journeys  Accounts,     Afterwards  in  Mich,  term  the  court 
agreed  ^hJt  it  well  lies,  upon  reading  two  preccdo^ts  in  pclnt  in 
die  rourt  of  chancery,  efpccially  in  cafe  of  death,  as  here  zjeveral 
defendants  died  one  after  another ;  hut  if  one  be  named  d<:feftdant  im 
;  '  the  o'tiginal  bill  who  is  yet . alive,   he  ought  h<4  to  be  named  in  the 
bill  of  revivor,  be ca life  tlio  fuit  never  abated  as  to  him  ^  but  if  he 
be  named  in  the  bill  of  revivor  only,  there  he  may  be  pamed  is 
every  bill  of  r^  vi\  or  afterwards,  becaufe  he  was  not  named  a  de- 
fendant in  the  original  bill;  fed  adjoniatur.     Hardr.  201.  pL6. 
Mich.  13  Car.  2.  in  the  exchequer.      The  Attorney-General  t« 
Sir  Edward  Barkham. 

2.  A  fuit  cannot  be  revived  in  part ;  but  the  whole  proceeding, 
viz.  bill,  anfwcr,  &c.  and  all  orders  muft  ftand  revived.  Arg.  and 
agreed  by  the  counfcl  of  the  other  fide.  2  Chan,  Cafes  80.  Mich. 
33  Car.  2.  in  cafe  of  Exton  &  al'  v.  Turner. 

3.  Notice  given  to  tl  fir  anger  of  a  bill  of  revivor  is  neceflarv.  It 
is  improper  to  make  him  a  party,  not  being  in  privity ;  for  if  they 
go  by  original  bill,  they  muft  lofo  the  witneflcs  examined  on  the 
firft  bill.    Ch;.n.  Cafes,  152.  Mich.  21  Car.  2.  Style  v.  BofvDc. 

4.  Adju('ged  that  where  the  fuit  abates,  the  plaintiff  may  n/&r 
bring  an  original  bill,  or  a  bill  of  revivor,  at  his  election.  Vein.  463, 
pi,  441.  Trin.  3  Jac.  2.  Spencer  v-  Wray, 


(L.  a)     Bill  of  Revivor,     In  what  Ca/es. 

%  Freem.       I.     A    Decretal  order  was  *  produced  in  1657,  for  fcvcral  mattcn; 
^*P*  '77»  -^^  and  after  the  caufe  had  depended  upon  account  3  years,  a 

?n  to^tidcm  '  decree  ivas  drawn,  wherein  the  ilrft  decretal  order  was  recited ;  but 
▼erbis,  only  part  of  the  mtittcr  thereby  decreed  ^was  omitted  in  the  decretal- 
T^^^^d  /ir  decree  itfelf;  and  foon  after  the  decree  wasftgned  and  inro^ 
is  there,  as  defendant  died.  A  fcire facias  wasfued  to  revive,  and  in  the  profecn- 
it  fecms  it  tion  tiicrcupon,  the  plaintiff  difcovered  the  omifEon,  and  fo  coM 
f^prt^^'  not  ha\A-  tlie  benefit  of  that  part  which  was  omitted  in  the  decree 
ptpmcd.j  that  way,  and  the  defendant  being  dead  could  not  help  tbt 
cmlffion  by  a  motion  upon  the  furprize*    The  b^  now  was  a  iU 

of 


of  revivor,  to  revive  fo  much  of  the  decree  as  was  omitted  as 
was  alleged ;  howbeit  in  truth  the  bill  was  to  the  whole  de<- 
cree.  It  was  pleaded  that  the  decree  being  inrolled,  a  bill 
of  revivor  did  not  lie,  but  a  fcire  facias.  Ordered  that  the 
plea  and  demurrer  be  over-ruled.  Chan.  Cafes,  37.  Mich* 
15  Car.  2.  WTiliiams  v.  Arthur. 

•  2.  Part  of  a  decretal  order,  as  it  was  figned  and  inrolled,  was  ^*"*  ^^fP- 
left  out  of  the  entering  book  in  the  regifter's  office,  which  direfted  ae'car.^al 
an  alhivance  to  the  defendant ,-  and  in  refpe£l  of  the  faid  omiflion  s.  C* 
in   the  order,   the  mailer  made  not  fuch  allowance;  but  upon 
exceptions  to  the  report  the   allowance  was  made.      3  Chan. 
Rep.  72.  Hill.  i67i.Tredcroft  v.  White. 

3.  ^fter  a  decree  ftgned  and  inroiled  the  plaintiff  brought  a  bill 
of  revivor,  the  fuit  having  abated;  whereupon  the  defendant  infifts 
that  the  plaintiff  ought  not  to  have  brought  a  bill  of  revivor  in 
this  cafe,  but  to  have  taken  out  ^ifubpoena  in  the  nature  of  a  fcire 

faciei  to  revive  the  decree^  the  fame  being  figned  and  inrolled  in  the 
life -time  of  the  plaintiff's  teftator,  therefore  the  defendant  de- 
xhurs  to  the  faid  bill.  The  plaintiff  infiiis  that  it  is  at  the  plaintiff* s 
eU^ion  to  revive  the  faid  decree  inrolled,  and  to  have  execution 
tliereof  by  bill  or  fubpcena  in  thft  nature  of  a  fcire  facias  ;  and  as 
this  cafe  is,  the  whole  proceedings  could  not  be  revived  by 
fubpoena,  in  regard  feveral  proceedings  have  been  relating  to 
coils  fince  the  decree,  which  proceedings  can  be  only  revived  by 
bill,  and  therefore  the  moil  proper  courfe  was  to  revive  all  things 
by  bilL  This  court  held  the  fiiid  bill  to  be  well  brought,  and  held 
the  demurrer  infufficient.  2  Chan.  Rep.  67.  24  Car.  2.  Crotler  v. 
Wiiler. 

4.  The  plaintiff  brought  a  hill  againil  the  defendant  for  an 
account^  and  after  brought  affumfftt  at  law  for  part  oj  nvhat  was 
included  in  the  billy  fo  was  ordered  to  malce  elediion  on  which  he 
would  proceed.  He  eleEled  going  to  lawy  and  an  injunction  as 
to  proceeding  here.  On  the  trial  at  law .  it  appeared  by  the 
w^itneffcs,  that  there  were  accounts  between  tliem.  The  coun-  ' 
fel  finding  they  had  miftaken  the  adlion,  never  controverted  the 
defendant's  proof,  but  fuffcred  a  nonfuit ;  fo  the  plaintiff  moves 

for  leave  to  revive^  which  was  oppofed  by  the  defendant,  the 
plaintiff  having  made  his  ele£lion.  But  the  Ld.  Chancellor  gave 
leave  to  revive,  and  declared  the  only  end  of  the  injunSion  was 
that  he  Jhould  not  proceed  on  both  together ,  not  that  chufing  one  in 
iTvhich  he  mifcarries,  ihould  preclude  his  right.  It  is  not  a 
favour,  but  ex  def>ito  juftitiae  he  might  bring  a  new  bill;  and 
is  it  not  of  juilice  to  make  the  coming  at  right  as  expeditious  and 
as  little  expenfive  as  poffible  ?  For  on  a  new  bill,  after  much 
time  and  money  fpent,  you  would  be  but  where  you  are  on  a 
bill  of  revivor.  The  cafe  of  one  Collett  was  quoted  as  a  point. 
Scl.  Chan.  Cafes  in  Ld.  King's  Time,  4.  Mich.  1 1  Geo.  i.  Hind- 
ford  (Earl)  V.  Decofta. 

5.  Bill  was  difmiffed  ivith  cofisy  which  were  taxed.  A  bill  of 
revivor  was  brought  finely  for  coUsy  to  which  it  was  demurred.  In 
arguing  the  demurrer  it  was  infilled,  that  tliough  the  conjftant  rule 

Li  4  b^ 
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be  that  ivhere  a  hill  is  difmjfed  nviih  cofts  the  party  cannot  rewxfa» 
thaty  that  mujl  he  taken  to  be  inhere  they  are  not  taxed  and  liqutdated 
to  a  fum  certain ;  for  th^n  it  becomes  a  duty ;  and  though  the 
bill  be  difmiiTed,  it  is  not  fo  much  oiit  of  the  court  but  the  party^ 
in  confcquence  of  fuch  difmiflal,  is '  liable  to  the  procefs  of  the 
court  by  fubpoena,  attachment,  ^c.  -  The  Ld.  Chancellor  faid,  it 
is  a  rule  that,  unlefs  in  account ^  where  hoth  parties  are  aBors^  they 
cannot  revive ;  hut  he  knew  no  inftance  of  revivor  in  fuch  a  cafe 
as  this,  and  faid  that  it  Is  very  odd ;  but  the  rules  of  the  court 
muft  be  obfcrved,  and  the  demurrer  was  allowed.  Sel.  Chan« 
Cafes  in  Ld.  King's  Time,  54,  55.  Hill.  1725.  11  Geo.  i.  Thom 

V.Pitt.' 


C  43«  ]   (M.  a)     Bill  of  Revivor.     In  what  Cafes.      Where 

the  Bill  abates. 

I.  "^  O  defendant,  in  cafe  of  ahatetfienthcfore  the  decree  fignedji 
'*'^    can  revive.     2  Chan.  Rep.  193.  32  Car.  2.  Glcnham  r. 
Statville. 

2.  Where  there  are  feveral  plaintiffs^  and  the  hill  after  hearing 

abates^  fome  of  them  without  the  reft  may  revive   the  caufe. 

2  Chan.  Cafes,  8.  Mich.  33  Car.  2.  i;i  cafe  ot  Exton  v.  Turner. 

%yttn,^f)'J^       3.  Where  a  mutual  account  is  decreed^  and  there  happens  znabate' 

Trjn.169^.  ^^^>  ^c  defendant  in  fuch  cafe  may  revive,  2  Vern.  219.  pL  200. 

$.C.6S.V.  Hill.  1690.  the  Ld.  Stowell  v.  Cole. 

4.  Jn  an  injunBicn  caufe^  where  it  abates  by  the  death  tf  either 
the  plaint yff  or  defendant^  the  rule  is,  that  the  court  fliall  be  mawi 
to  rcA  K  e  within  a  Jlated  time^  or  elfe  the  injun£iion  be  diflblvcdL 
Scled  Cafes  in  Chan,  in  Ld.  King's  Time,  24.  Triq.  11  Geo.  u 
Anon. 


(N.  a)     Bill  of  Revivor.      Neceffary,      In  whal 

Cafes, 

i«  tT  is  ordered,  that  a  fubpoena  be  awarded  againft  the  defend- 
*■-  ant,  to  be  examined  upon  interrogatories^  whether  before  his 
anfwer  he  had  knowledge  that  the  plaintiff  was  married^  and  would 
take  no  advantage  of  the  fame  marriage  in  his  anfwer,  then  the 
matter  to  proceed  without  bill  of  revivor.  Gary's  Rep.  73,  74. 
cites  6  Eliz.  fol.  150.  Fairfield  v-  Greenfield. 

2.  The  plaintiff  exhibited  his  blllj  as  well  in  his  own  as  in  his 
wife^s  namcy  concerning  a  promife  made  by  the  defendant  to  the 
plaintiff  and  his  wife,  to  make  them  a  Uafe  of  the  manor  of  Appcf- 
court,  during  their  lives;  the  defendants  demur,  for  that  the 
plaintiff  ought  to  have  a  bill  of  revivor  againft  them,  for  that  his 
V-^ife  is  dcadfmce  the  bill  exhibited.     Demurrer  was  diiaUowed,  for 

tba( 


dial  the  promife  was  made  during  the  ooverture,  and  the  plaintiff 
daims  not  the  fame  in  right  of  his  wife  :  therefore  the  defendants  are 
ordered  to  anfwer  directly  to  the  bill.  Gary's  &ep.  8£!)  89*  cite$ 
19  Eliz.  Thome  v.  Brend,  Wilkinfon,  &  al\ 

3.  A  widow  had  a  judicial  order  ^  and  TLCommi/Jion  to  make  proofs^ 
and  after  (he  married  \  110  bill  of  rcvivoj  needed*  Toth.  228. 
cites  Pafch.  37  £Hz. 

4.  Feme  fole  takes  a  commlffion  to  examine  wltneflTeS}  and  marries 
l^efore  the  exa.^iination,  and  tlien  they  are  examined*  It  was 
ordered,  that  the  depofitions  fhould  ftand.  Toth.  163.  cites 
lo  Car.  Winter  v.  Dancie. 

5.  Feme  lole  brings  her  hill,  and  marries^  and  gets  a  decree^  Ndf. 
Vfithout  bringing  bill  of  revivor;   this  will  not  impeach  the  decree,  5  c.*acl 
for  it  is  only  matter  of  abatement,  and  the  defendant  might  have  cordii^* 
taken  advantage  of  it  betoic  the  hearing,  but  it  is  too  late  after* 

Ch.  R.  231.  14  Car.  2*  Crambume  v.  Dalmahoy, 

6-  In  a  bill  of  revivor  a  dtfendant  was  omitted^  but  his  name  ynu 

ufed  throughout  the  cauft  in  motions,  and  a  commiflion,  and  held, 

that  this  fupplied  the  omiiEon.     Ch.  R.  252.  16  Car.  2.  Peachy  v. 

Vintner. 

7.  Where  htifband  and  wife^  in  right  of  the  wifsj  exhibited  a  bitt^ 

and  tb&ku/handdiedj  the  wife,  if  fhe  picafe,  may  proceed  without    [  437  S 

a  bill  of  revivor.     3  Ch.  R.  40.  Hill.  21  &  22  Car.  2.  Parry  t« 

Juxon* 

*^    8.  If  jointenantj,  or  tenants  in  commonf  exhibit  a  bill,  and  any  q^'^*^ 

of  them  die,  pending  tlie  fuit,  there  needs  no  revivor;  perLd.  ^j^*glc. 

Keeper  Bridgman.    3  Ch.  R.  66.  Trin.  1671.    Wright  v.  Dor-  «dd$aqu«fe 

r^ff  as  to  teiianli 

«  in  commoa^ 

becaufe  a  right  defceods  to  tlieir  rcprcfeotatltcat 

9.  It  is  not  neceflary  to  revive  againft  a  defendant  that  has  not 
anfweredi  per  cur.  Vem.  308.  pi.  301.  Hill.  1684.  Oxburgh 
V*  Fincham. 

10.  A  caufe  having  been  heard  on  a  bill  of  interpleader,  and  a 
trial  at  law  dire£led  to  fettle  the  right  between  the  defendants, 
there  is  an  end  of  the  fuit  as  to  the  plaintiff,  fo  that  if  he  after* 
wards  dies,  the  caufe  ihall  ftill  proceed,  and  there  needs  no  re- 
vivor, each  defendant  being  in  the  nature  of  a  plaintiff;  per 
cur.  Vcrn.  351.  pi.  347.  Mich.  1685.     Anon« 


(  O.  a  )     Done  on  Bill  of  Revivor.     What  muft, 

or  may  be, 

1.     A    Devifie  brings  an  original  bill  in  the  nature  of  a  bill  of  r4m  On^HttU 
-^^  vivor.    The  queftion  was,  whether  the  defendant  mould  Jf^^J  •/? 
be   at  liberty  to  make   a  nenv  defence?     Ld.  Keeper  held,  that  f^jfj^a^ 
where  the  bill,  although  original,  is  only  to  fupply  the  want  ofprU  dtwjet^  th« 
wtjj  and  in  all  other  matters  but  as  a  bill  of  revivor,  I  think  the  ^>^«^f^* 
decree  ought  to  be  carried  on  in  the  fame  manner  as  it  woul4  ^^  jt^ut^i 

have 
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validity  0/  havc  bccti  upon  a  bill  of  KTivor,  if  the  plaintiff  bad  claimed  in 

for  fr*^"'  P"^'*y«     Tlicre  is  no  reafon  why  the  dcvifec  ihould  not  have  the 

derifee  fame  advantage  of  the  decree  as  an  heir  or  executor,  without  en- 

woold  be  m  tering  again  into  the  merits  of  |he  caufe,   and  the  decree  ought 

thln'a"^^  to  be  neither  longer  or  fhorter  than  the  firft  decree-     2  Vcnu 

keir;  per  S4^S49»   P^*  499-    Pafch.    1706.    Clare  V,  Wordcll, 

Ld.  Keeper 

Harcourt.    2  Van.  672*  pL  599.  Pafch»  ijti*    Minihull  v.  lA,  Mohur^ 

In  the  end  !•  z.  Defendant  pleaded  to  a  bill,  but.^^r^  the  plea  came  on  te  h- 
th^ reafon  ^^&*^^  ^^^  defendant  died*  The  plaintiff  revived,  ani  upon  die 
f^m^  lobe,  coming  on  of  the  plea  to  be  argued,  Ld.  C,  Talbot  was  of  opi- 
bcc4ufc  the  nion,  that  it  could  not  be  argued,  but  that  the  defendant's  repre* 
^7^^'  /^////i/xW  mnf  plead  de  novo!  Cafes  in  Chan,  in  Ld.  TalboA 
have  a  plea    Time,  3.  Mich.  1735.     Micklethwaitc  v.  Calvcrly  and  Baker. 

to  defend 

))im  without  denying  the  merits  j  for  if  an  executor  or  admini Orator  can  truly  plead  plene  adnuflifhaMt 
upon  afci.  fa.  at  law  (which  mud  alvvay:»  ifTue  in  fuch  cafe),  the  execution  can  only  be  dt  hctcs  tsSatsni 
•uuntlo  arcJciint  j  but  ihc  a^iwer  of  the  teilaior  la  a  court  of  equity  WiU  bind  \1^  executor  «bd  htk 
|u'cts.     Ib'ivl. 


{P,  a)     Pleas  and  Demurrers  to  Bills  of  Revivor, 

l<iu.  Abr.  i.^X^HE  plaintiff  has  exhibited  his  bill  of  revkvr  againjt  2^ 
ires' S  ^C  li^here  the  firji  h'ttl  was  n^nhijl  3,  and  the  parfonage  in  qtuf- 

•nif  adds  a'  ^^^-^  ^-^  named  *  hj  another  name  than  in  the  former  hiit :  therrforc 
quxrc.  ordered,  if  caufe  be  not  flieM'ed  by  a  day,  the  defendant  ftall  l?c 
#  f.  g  1  difcharged.  Caiy's  Rep.  78.  cites  18  8(  19.  £iiz.  Heines  v.Dav^ 
-  L  43    J  Dean  of  Windfor,  and  Hatchines. 


(Q^a)     Cofts.     In  what  Cafes  on  Bills  of  Revivon 

X,  in  H  E  plaintiff  exhibits  his  bill  againft  L.  and  M,  two  of  the 

*     defendants,   and   after  coromiilion  M.  marries  J.  B.  the 

other  defendant ;  and  the  plaintiff  then  exhibits  a  bill  of  rcvivof 

againft  the  defendants,   which  needs  not,  as  it  feems  to  this 

court ;  therefore  ordered,  if  there  be  no  caufe  of  revivor ^  that  J.B. 

and  his  wife,  who  are  called  up  by  procefs  to  anfwer  the  fane 

bill,  are  licenfed  to  depart  without  anfwer  to  the  bill  of  revivor, 

and  the  plaintiff  to  pay  him  fuch  cofts  as  this  court  fhall  avaid. 

Gary's  Rep.  8i.    cites    19  Eliz.      Jackfon    &   Ux.   v.  Smith, 

Bourne  &  Ux. 

VNCIi.R^        2.  A  bill  of  revivor  againft  one  as  heir  of  his  fadierwas  dif- 

147.  S.c.    miffed  with  cofts;   he  cannot  have  cofts  of  the  original  fuit; 

for  they  are  dead  with  the  perfon.     3  Chan.  R.  65.  19  Juoc 

167 1.     Loyd  Y.  Powis. 

3*  A  decree  was  made,  and  before  cc/ls  taxed^  the  plaintiff 
died)  and  a  bill  of  rc^vivor  brought,  and  difallowed  by  lord  chan- 
cellor 


cellor  on  plea,  that  it  does  not  lie  for  cofts,    9  Chan*  Cafesj  7^ 
Temple  v.  Roufe. 

4.  No  revivor  y^r  cofts ^  there  being  no  decree  inrotted*     2  Chan. 
Hep.  195.    32  Car.  2.     Glenham  v.  StaviUe. 

.     5-  A  fuit  cannot  be  revi^red  Jir  cofts  al^^njiihere  no  duty  is  der  ^  ^^*"* 
creed;    but  \jrhen  a  di^ty  is  decreed,   and   cefts  av^rded  by  the  i>ut^*p?* 
fame  decree,   which  is   iigned  and  enrolled  m  the  life  of  the  does  not  a|h 
party,   it  is   othcrwife.    •  \  Qh^n.  Rep*  245*.  2^6.    34  C^r.  a.  P**' — r 
Tl-ady  Dacres  V.  ChutQi  -    •     "  .  ,  ;'      p"i49- 

S.  C.  but  S,  P,  doe^  xtotapfcac^ 

^«  Feme  fole  exhibits  her  bill  and  then  marries.  Baron  and 
feme  bring  bill  of  revivor,  and  obtain  a  decree  withf^j;  per 
North  K.  this  is  not  like  a  bill  of  revivor  againft  an  heir  or  exe^. 
cutoTy  where  the  fuit  is  abated  by  death ;  in  that  cafe  they  fhall 
"aAfwer  only  for  their  own  time,  but  here  all  proceedings  ftand  in 
flatu  quo,  and  it  is  unrcafonable  there  fhould  be  fuch  an  abate- 
jiient ;  aod.  in  cafe  the  defendant  bad  been  a  feme  fole  and  inter* 
'  xnarriv'd,  .that.  Jhould  not  have  abated  the  plaintiff's  fuit,  and  in 
this  cafe  the  abatement  was  by  the  parties  d'vn  aO:.  The  court 
prdered  cofts  of  the  whole  fuit,  deducting  only  the  charge  of  the 
bill  of  revivor,  which  was  thought  hard,  becaufe  the  abatement 
was  by  the  parties  own  a£b,  and  becai;fe  had  the  defendant 
been  in  the  right  and  fo  intitled  to  cofts,  yet  he  could  not  have 
compelled  the  plaintiff  to  revive.  Vern.R.  318.  pi,  315.  Pafch* 
1685*    Durbain  v.  Knight. 


(R,  a)     Of  Second   and  Supplemental   Bills. 

1,  A  Former  bill  depending,  was  pleaded  in  bar  of  a  fecond> 
^^  but  though  both  bills  were  of  the  fame  matter  and  effeft, 
the  latter  had  fqme  new  matter.  Ordered,  that  fince  the  plea  [  43^  ]| 
fv^s  good,  the  plaintiff  ftiould  pay  the  ufual  cofts  of  a  plea  al- 
lowed, but  defendant  to  anfwer  the  fecohd  bill,  and  xh^fornier 
hill  di/mijed  v/itli  20  s.  cofts.  Chan.  Cafes,  241.  Mich.  26  Car.  2« 
Crofts  V.  Wortley. 

2-  After  difmif&on  on  hearing,  a  new  bill  was  exhibited  on 
the  fame  equity,  on  fuggeftion  of  notice  which  was  not  in  iffue 
in  the  former  caufe ;  and  per  lord  keeper,  the  defendant's  anfwer 
fliall  not  conclude  the  plaintiff,  but  though  he  denied  notice,  yet 
the  plaintiff  fhall  examine  thereto,  and  that  in  cafe  examination 
fliall  be  made  as  to  the  notice,  and  no  proof  of  it,  if  the  notice 
had  been  denied  in  the  former  fuit,  yet  the  plaintiff's  bill  to  have 
the  defendants  oath  luould  lie,  but  then  the  defendant's  oath  (hould 
not  be  conclufive.  Chan.  Cafes,  252.  Hill.  26  &  27  Car.  2» 
Williams  v.  Williams. 

3.  A  fupplemental  bill  to  have  tl  further  difcovery  from  the  de-  chan.Car«^ 
fendant  by  way  of  evidence,  for  the  oetter  clearing  the  matters  de-  '•-o'*  *02. 
jcnding  on -the  account,  which  the  defendant  hath  not  anfwercd  c«!^i.*^ 

in      '  ' 


439  €btinttvjf. 

Bovey  ▼.  in  die  former  caufe ;  the  plaintifF  pleaded  the  former  bxll»  to 

sfc^*2at  ^^^^^  ^^^  defendant  anf^cred,  and  the  caufe  heard,  and  the  ac- 

s.  P.*  doet  cpunt  dircdied ;   the  court  ordered  the  defendant  to  anfwer  to  all 

BM  appear,  matters  in  this  bill  not  anfwered  to  in  the  former  caufe,  but  the 

iTw.^?!^  ■  pla>"tiff  "^^  t^  '^P^y  "or  to  proceed  farther,  a  Chan^  Rep.  14a. 
5.  c.  bat     30  Car.  2.     Boeve  v.  Skipwith* 

5^  p.  dd«s 
Bot  appear* 

4;  In  a  bill  of  review^  you  may  add  a  new  fupplemeotal  hilL 
Vem.  R.  135.  pi.  226.   Hill.  1682.     Price  v.  Keyte. 
•i  Cban.  J.  One  bill  was  preferred  to  clear  the  title  to  lands,  and  after  a 

Hm'\4  Ife '  decree  for  the  lands,  another  bill  was  exhibited ^or  the  profits^  and 
55  Car.  ft.  a  2d  decree  for  them.  2  Chan.  Cafes,  72.  Mich.  33  Car«  a. 
Cwentry  ▼.    Coventry  v.  Thinn. 

Hal},  S.  C.  ^ 

St  S.  p.     And  the  decree  made  by  Ld.  Nottingham,  for  the  mefne  profits,  wat  confimcd  by  VL 

Keeper  North*    ■        2  Chan.  Rep.  259.  S.  C.  Si  Ld.  Keeper  North  coafirmeJ  the  decree  of  14.  K. 

laach. 

6.  New  bill  after  difmijjion^  was  brought  on  the  fame  eqtaij  hj 
a  ^d  perfon,  becaufe  he  could  not  have  a  bill  of  review.  2  Chaa. 
Cafes,  1  rp.  Trin.   34  Car.  2*     Doily  v.  Smith. 

7.  A  '^fmijjion  on  eleSHon  to  proceed  at  hnv  is  not  preremptory ; 
but  plaintiff  may,  after  {he  has  [Jued^  at  law,  bring  a  new  bilL 
a  Vem.  R.  32.  pi.  24.  Hill.  161 8.  Countefs  of  Plymouth  v. 
Bladen. 

8»  Where  a  fupplemental  bill  is  brought  after  pMication^  it  is 
irregular  to  examine  witnejfes  to  a  matter  that  was  in  iffiuj  aM4  ml 
proved  in  the  original  caufe  ;  and  fuch  proofs  not  to  be  read.  MS* 
Tab.  March  31,  1725.     Bagnal  v.  BagnaL 

9.  If  there  be  no  proof  to  the  new  matter  in  the  fupplemental 
bill,  it  muft  be  difmifled.  MS.  Tab.  Mar.  3r,  1725.  Bi^nal 
V.  Bagnal. 


(S.  a)  Anfwen  What  is  a  full  and  perfe£fc  An- 
fwer. Where  it  muft  be  fully  and  diredly,  or 
'where  to  his  Remembrance,  &c«  is  fufficienu 

I,  A  Having  2  leafeSy  was  allowed  to  fandhj  anfwet  t^on  dieni 
^^  *  bothy  and  not  reftrained  to  one  at  his  peril*  Toth*  70* 
cites  Hill.  35  Eliz.  Kirkham  v.  Saunderfon. 
r  44^  3  ^*  -'^^^  defendant  derived  his  title  by  a  leafe  and  aflignment 
which  was  before  his  knowledge,  and  therefore  pleaded  that  he 
beard  fay,  that  fuch  a  leafe  and  affignment  was  made  g  the  matter 
of  tlie  rolls  was  of  opinion,  becaufe  it  was  another's  a6l,  the 
oath  is,  that  he  thinks  it  (o  be  trij^c^  The  defendant  might  have 
pleaded  direBly,  that  they  were  made^  as  he  tfnnl^km  Totb*  70. 
cites  37  Eliz.     Burgony  v.  Machell. 

3.  The  defendant  anfwered,  that  he  had  no  ^Idences  belonging  ta 
tbiplointiffi    that  aufw^r  was  difallpwedi  bNCca^fc  th^e  defendant 

thereui 


therein  will  be  his  own  judge,  whether  they  belong  to  the  plain- 
tiff or  not ;  and  therefore  he  was  ordered  to  anfwer  ivhat  he  had^ 
sndto  bring  them  to  he  ^ewed  t6  whom  they  belonged.  Toth.  70. 
cites  37  Eliz.     Rotherham  v.  Saunders. 

4.  A  man's  own  aifs  muft  be  anfwer ed  direBly  upon  oath  in 
Ac  affirmative  or  negative,  without  traverfe ;  as  Mr.  Jufticc 
BeamonthekL  Toth.  71.  cites  38  Eliz.  Williams  v.  Leigh* 
ton. 

5.  Whether  a  licence  to  ajftgn  a  leafe  were  granted  or  not,  being 
but  3  years  paft,  the  defendant  was  ordered  by  my  lord  to  anfwer 
dtreBlj^  and  not  to  his  remembrance.  Toth.  71.  cites  38  &  39 
Eliz*     Ofwald  V.  Pennant. 

6.  The  defendant  was  ordered  to  fet  down  his  term  certain^ 
Toth.  72.  cites  1597.     Harbert  v.  Morgan. 

7«  It  was  held  that  if  2  anfwer  jointly  and  feverally^  if  one  of 
them  anfwers  firft  for  himfelf,  and  the  other  fays^  that  he  has 
perufed  all  that  the  former  has  anfwered,  and  for  himfelf  an- 
fwers, that  he  believes  it  to  be  true,  fuppofing  this  oiIkt  defend- 
ant not  to  be  charged  with  any  thing  of  his  knowledge,  that  fuch 
a  relative  anfwer  is  fufficient  in  a  joint  and  feveral  anfwer,  but 
not  where  the  defendants  anfwer  feverally  each  apart.  Hard.  165. 
Hilh   1659.    in  the  exchequer^     Walker  v.  Norton. 

8.  An  anfwer  to  a  matter  charged  as  the  defendants  own  foB^ 
muft  regularly  be,  without  faying  to  his  remembrance^  or  as  he  ^^- 
BeveSf  if  it  be  laid  to  be  done  within  7  years  before,  unlefs  the 
coiiTt,  iipon  exception  taken,  (hall  find  fpecial  caufe  to  difpenfo 
with  fo  pofitive  an  anfwer.     Clarendon's  Ord.  18  Car.  2. 

9.  On  exceptions  to  an  anfwer,  the  defendant  having  fwom 
that  he  received  no  more  than  the  fum  of  ....  to  his  remem- 
brance, it  was  allowed  to  be  ^good  anfwer.  Vern.  470.  pL  456. 
Trin.  1687.     Hall  v.  Bodily. 

10.  Defendants  made  affidavits  that  they  had  no  hoolsj  evidences^ 
faCr.  to  their  knowledge  concerning  the  matters  in  que/Hon^  but  what 
^vere  produced  before  the  majler^  and  annexed  to  a  fchedule.  This 
affidavit  [is]  evafive,  and  they  were  put  to  fwear  that  they  had  no 
books  or  evidences  couceming  the  matters  in  queftion^  but  what 
they  had  already  produced.  MS,  Tab.  June  10,  17 13.  Mayor, 
&c.  of  Hartford  v.  the  Poor  of  Hartford. 

I  \»  If  a  man  gives  a  general  anfwer,  and  a  particular  quejlion 
it  afked  which  is  included  in  the  general^  yet  he  muji  anfwer  it  par'- 
ticularlyy  elfc  it  may  be  demurred  to ;  for  that  may  be  a  matter 
of  judgment.  Seleft  Cafes  in  Chan,  in  Ld.  King's  Time,  53, 
Jdich.  1 1  Geo.  i .    Paxto;i's  cafe. 


44<  €d«mtJii 


(T.  a)''  Anfwcn     Oath.     By  whom,  and  la  wliat 
Cafes  the  Anfwer  muft  be  upon  Oath* 


t;  T    A  D  T  Wharton'  was  appdfrtted*  id  mfwet  upon  oaA; 
•■-'  ,iiot  upon  her  honour;    and  fo  they  ought  to  be  (yior 


witiieflcs,  (as  my  lord  held),  or  elfe  no  attaint  lies  if  the  jury  do 
not  go  according  to  the  evidences.  Toth.  72.  cites  iio7.- 
Willoughby  V.  Lady  Wharton.  ^^ ' 

2.  A  hj/hop  to  anfwer  upon  oath.  Toth.  74.  cites  8  Can 
The  Mayor  of  Sarum  v.  the  Bifliop  of  Sarum. 

3.  It  was  ruled  by  the  lord  keeper,  that  a  pUa  of  outlawry 
Ihould  be  without  oath,  becaufe  of  the  averment  of  identity  of 
perfons;  and  it  was  ruled  that  a  pUa  of  the  privilege  (f  Oxford 
fliould  be  "put  in  without  oath.  2  Freera.  Rep.  143. 'pirirgii 
Tfin.  and  Mich.   1674.     Mafters  v.  Bruett.  .  "•*■    ' 

Ana  In  a  4.  Lord  C.  Macclesficid  allowed  a  ^mier-j  who  \^s  cotnitSti^ 

T^T^sT'it  fo^  not^^"f^«^^g  to  ^  bill  exhibited  againft  him,  to  put  in  his 
?»*ftid,  diat  a^lf«^er  without  oath  of  affirmation^  the  bill  being  groundlefs,  aifd  dif- 
thcijkcor.  charged  him  out  of  cuftody.  Wms.'s  Rep.  781.  HilL  1721* 
der  was  faid  Wood  V.  Story  &  Bell. 

to  be  made  ' 

by  Lord  Harconrt  in  Dr.  Heathcote's  cafe. 


(U.  a)      Anfwer.      Where  it  fliall   conclude,    or 
charge  or  difcharge  the  Defendant. 

ft  Fftcm.  t.  'in  H  E  plaintifF  having  made  no  proof  of  the  matter  itl  qoeii 
Kep  146.  *    tion,  the  defendant's  anfwer  muft  be  taken  tu  true^  and  ib 

(bU)^Mich.  Ae  court  difmiffed  the  biU.  Chan-  Rep.  95.  11  Car.  Fcltham  ▼• 
1677.         Davy- 

Anon.  S.  P. 

■  Where  there  is  no  proof  hut  what  arifes  from  tbt  anfwer  of  the  defendant,  the  anfwer  mail  b< 
taken  indreiy  as  it  is,  and  no  part  of  it  muft  be  impeached  by  any  other  evidence  ;  per  Pazlcer  C« 
XO  Mod.  405.  Pafch.  4  Geo.  i.  in  cane.  Nab  t.  Nabb. 

2.  Where  there  is  but  one  witnefs  againjl  the  drfendattfs  anfwer^ 
the  plaintifF  can  have  no  decree.  Vern.  161.  pi.  ija*  Pafcb« 
1683.    Ahm  V.  Jourdan. 

3.  Per  cur.  the  cafe  of  Howard  v.  Brown,  vasthc.fixi  in 
this  court  where,'  becaufe  a  man  had  charged  himfelf  by  anfwer, 
that  this  anfwer  fliould  be  allonved  as  a  good  difcharge^  and  it  ought 
to  be  the  laft.     2  Vern.  194.  Mich.  1690. 

4.  Plaintiff  for  80  /.  conveys  an  eftate  abfolutelj  to  the  defendant, 
and  brings  a  bill  to  redeem^  Defendant  infifts  the  conveyance  was 
abfolute,  but  confeffesj  that  after  the  80  /•  paid^  with  interefl^  it 
nvas  to  be  in  trujlfor  the  plaintiff's  tvife  atid  children.  Plaintiff  re- 
plies to  the  anfwer^  but  no  proof  was  made  of  the  tnift  ^  yet  de- 

ciecd 


ereed  die  truft  for  the  benefit  of  the  wife  and  children.     2  Vcrn. 
288%  pi.  277.  Pafch.  1693.     Hampton  v.  Spencer,  et  e  contra. 

5.  Where  a  bill  had  unadvifedly  charged  that  plaintiffs  bad  agreed 
to  pay  an  equal  proportion  of  the  debts,  they  being  fureties  in  the 
bond,  yet  defendants  by  anfiver  denying  they  made  any  fuch  agree- 
ment, xix2tjet  *  plaintiffs  at  large j  and  left  them  at  liberty  to  de- 
mand the  whole  againft  defendants ;  and  per  Cowper  C.  decreed 
accordingly.  2  Vern,  608.  pL  546.  Pafch.  1708.  Parfons  and 
Cole  V.  Dodor  Briddock  &  al'. 

6.  A  legacy  being  left  to  an  executor  without  any  exprefs  difpc/ttlon 
rf  thefurplusy  but  there  was  ftrong  proof  that  teftator  intended  him 
thefurplus ;  but  on  a  bill  brought  by  the  next  of  kin  againft  him 
for  a  diftribution,  he  anfwers,  and  zuaives  the  benefit  of  the  furplus 
hy  miflake  of  the  law  in  that  point,*  and  admitted  himfelf  account- 
able for  the  furplus  i  but  being  a  creditor  upon  an  open  account^ 
he  infilled,  that  he  ought  to  have  his  legacy  over  and  above  his 
debt.  But  upon  better  information  he  prayed  to  amend  his  an« 
fwer  as  to  the  waiving  the  furplus,  which  was  denied  by  the 
mafter  of  the  rolls,  but  he  decreed  the  legacy  over  and  above 
the  debt ;  and  on  appeal  Ld.  Cowper  faid,  that  he  would  not, 
againft  the  defendant's  own  conceflion,  decree  the  furplus  for 
him.  But  in  Eafter  term  17 18,  the  caufe  coming  before  Ld. 
C.  Parker,  hi»  lordfliip  faid,  that  he  could  not  but  incline  to  help 
the  defendant,  who  by  miftake,  or  mif-advire  gnly  of  his  counfel, 
v;aj  in  a  way  of  loftng  his  right ;  and  therefore,  if  the  plaintif& 
would  bind  the  defendant  by  his.  anfwer  from  taking  the  fur- 
plus, they  ought  to  take  it  on  the  terms  in  the  anfiver^  (viz.)  he 
waives  the  furplus,  but  infifts  upon  his  debt  and  legacy,  and  de- 
creed him  both  in  this  cafe,  even  though  by  the  mafter's  report 
it  appeared,  that  the  legacy  was  much  greater  than  the  deht0 
Wms.'s  Rep.  297.  pi.  74.  Mich.  1 7 1 8.    Rawlins  v.  Powell. 


(\V*  a)     Anfwer.     Where  there  is  a  Plea  or  De-  satit.  ?!«• 

murrer.  •"^  ^"^'- 


rer. 


I.  1  T   is   a  rule  in  equity,  that  the  anfwer  over-rules  the  plea 
^   'where  defendant  anfwers  the  fame  things  he  infifls  upon  in  his 
plea  that  he  ought  not  to  anfwer  to,     MS.  Tab.  Appeals,  20  Jan. 
1 7 1 7.     Earl  of  Clanrickard  v.  Burk. 

2.  Defendant  had  an  order  to  pleads  anfwer^  and  demur j  but 
not  demur  alone ;  but  defendant  anfwered  only  by  denying^  and  de-- 
murred  to  every  other  part  of  the  bill ;  but  held  by  Ld.  C  that  he 
ought  to  anfwer  fome  material fa^  of  thz  btll^  and  the  demurrer  was 
difcharged,  with  cofts.  MS,  Rep.  Mich.  12  Geo.  2.  in  Cane. 
Attorney  Gen.  v 


44^  t  CNneer?^ 


(X»  a)     Arfveen     In  what  Cafes  the  Anfwer  of 

.  one  ihall  afFe£l:  another^ 

i.  "pvlSfendant  by  aniwer  accufes   himfelf  and  fellow  defenJard^ 
'^  and  is  believed  againft  himfelf,  but  not  agaiilft  his  fel- 
low.   Toth.  72.  cites  4  Eliz.  Michell  v,  Webb. 

2.  Two  defendants^  one  having  anfwered^  the  other  refufed^  but 
(hall  be  bound  by  the  other's  anfwer,  if  the  caufe  pafs  againft 
them.    Toth.  74.   cites  7  Jac.    Matthew  v.  Matthew.  < 

5.  One  defendant's  anfwer  Ihall  not  prejudice  the  other  Sfftni* 
ant.  Toth.  75.  cites  3  Car.  Eyre  v.  Wortley. 
[  443  ]  4*  A  bill  was  brought  againft  3,  viz.  A.  J9.  and  C.fot  ajwitJe" 
mand.  A.  by  isiivrtr  fweafSy  that  he  beli^es,  and  hopes  to  prove, 
that  the  plaintiff  was  fatisjied  his  demands.  The  plaintiff  replied  to  A 
and  C.  only^  and  brought  the  caufe  on  by  bill  and  anfwer  as  again/l  A* 
It  was  infiflted,  that  the  plaintiff  in  this  cafe  could  have  no  decree; 
for  having  brought  on  his  caufe  as  againft  the  third  defendant  cm 
bill  and  anfwer  only,  his  anfwer  muft  be  taken  to  be  true;  and 
though  he  docs  not  dire£lly  fwear  tlie  money  paid,  yet  he  fays,  he 
believes  and  hopes  to  prove  it  paid,  but  the  plaintiff  not  replying 
to  him,  he  is  excluded  of  the  benefit  of  his  proof,  and  this  was  a 
cunning  praAice  of  the  plaintiff  to.  proceed  againft  thofe  defend- 
.  ants  only  who  were  ignorant  of  the  matter,  and  to  exclude  the  (b- 
fendant  who,  perhaps,  could  have  proved  the  debt  paid.  The 
plaintiff  was  ordered  to  pay  coflsy  and  left  at  liberty  to  reply  to  the  ether 
defendant,  Vern.  140.  pi.  132.  HiU.  1682.  Barker  v.  WyJd  and 
2  others. 

5.  Regularly  the  anfwer  of  one  defendant  (hall  not  be  madeufeif 
as  evidence  againji  another  defendant ;  but  one  defendant  faying  by 
his  anfwer,  that  he  was  much  in  years,  and  could  not  remember 
the  matter  charged  in  the  bill,  but  that  J.  S.  was  his  attorney  and 
tranfafted  this  matter,  and  J.  S.  the  attorney  being  made  a  dc- 

'  fendant,  and  giving  an  acqount  of  this  matter,  here,  upon  a 
motion  for  an  injundiion,  Ld.  Cowper  faid,  that  thcfe  words  in 
the  defendant's  anfwer  amounted  to  a  referring  to  the  cthdefendants 
anfwer^  and  for  that  rcafon  the  attorney's  anfwer  ought  to  be  read,  . 
'  and  accordingly  was  read  againft  the  firft  defendant.  Wffls.'s 
Rep.  300.  Mich.  1 7 15-  ph  75.  Anon. 

6.  One  defendant  fh  dl  not  be  prejudiced  by  the  adsmffion  / 
another.    MS.  Tab.  March  6, 1720.  Chcevers  v.  Geoghegan. 


€J)MtttJ^  443 


(Y.  a)   Anfwer.   How  to  be  made  and  fwom  where 

a  Corporation  is  Defendant. 


1.    A   iili  ^g^^^  «  corporatipn  to  difcover  Writings, 
**'  anfwer  under  the  common  feal,  and  fo  being 


defendants 
not  fwom; 
will  anfwer  nothing  in  their  own  prejudice.  Ordered,  that  the 
clerk  of  the  company,  and  fucb  principal  members,  as  the  plaintiff 
ihall  think  fit,  anfwer  on  oath,  and  that  a  mafter  fettle  the  oath  i 
per  North  K.  Vem,  1 1 7.  pi.  1 04.  Hill.  34  &  3  j  Car.  2.  Anon. 


(Z.  a)     Anfwer  taken.    How,    And  at  what  Time. 

X.  f^mrmjftoners  for  taking  an  anfwer  in  the  country,  had  omitted 
^  executio  iftitu  brevis^  JsTr.  The  anfwer  was  referred  to  the 
fix  clerks,  but  on  motion,  the  commiflioners  having  indorfed  on 
the  anfwer,  capt*  isf  jurat\  &c.  fecundum  cfFeftum  &  tenorem 
commiflion'  huic  annex',  and  had  annexed  the  commiflion  to  the 
anfwer,  it  was  ordered  the  anfwer  fliould  be  allowed.  Vern.  4I,. 
pi.  41.  PafcK  1682.  Peny.  Chefle. 

2.  One  of  the  defendants  is  in  contempt^  and  ftands  out  to  a 
fequeftration^  and  the  caufe  is  heard  againjl  the  other  defendants^    P  A44  "J 
yet  he  may  come  in  and  anfwer,  and  the  caufe  be  heard  again 
as  to  him.    Verxi.  228.  pi.  225.  Hill.  1683.  Phillips  v.  the  Duke 
of  Bucks* 


(A.  b)      Anfwer.     Of  putting  in  Anfwers  where 

there  is  a  Grofs-BilK 

I.  lF  a  bill  is  filed,  and  then  a  crofs^bill,  the  firfl  InlJ  is  to  he 
^  anfnoered  hefrre  the  other  crofs-bill ;  and  where  A.  files  a  bill 
agcdnft  B*  bf-  C  who  put  in  infufficient  anfwers ^  and  prefer  their. 
crefs'hill  agtunft  A.  and  then  B.  becomes  bankrupt :  and  after  B.'s 
qffignets  bring  their  bill  in  nature  of  an  original  bill  for  account, 
and  A.  pleads  the  ftatute  of  limitations,  and  his  plea  was  allowed ; 
and  afterwards  the  affignees  bring  their  bill  in  nature  of  a  bill  ef 
rrmvoTj  grounding  it  upon  the  former  bill  brought  by  B.  and  C. 
but  Ld.  Chancellor  ordered,  that  C.  ihould  anfwer  A.'s  bill  before 
A.  (hould  be  obliged  to  anfwer  the  affignees  bill.  Wms.'s  Rep. 
!266,  267.  Mich.  1714.  Child  &  ar,  Affignees  of  Sir  Stephen 
Evans,  v.  Frederick. 

2.  The  original  bill  is  firft  to  be  anfwered,  but  if  the  plaintiff  in 

the  original  bill  willy  after  the  crofs-bill  filed,  amend  his  bill  in  thmgs 

material,  this  amended  billj  as  to  the  amendments,  is  a  new  bill ; 
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and  the  plaintiflT  in  the  ori^nal  bill  {hall  be  bouftd  to  aniwer  tke 
erofs-billy  which  was  filed  prior  to  the  amendments  made  to  the 
oViginal  bill,  before  the  plaintiff  in  the  original  bill  ihall  have 
an  anfwer  to  his  amendments  $  and  as  the  amended  bill  muft  be 
anfwered  all  together,  fo  tlie  priority  feems  in  fuch  cafe  to  be  loft 
as  to  the  whole.  ^  Wms.'s  Rep.  345.  Hill.  1727*  Stewards. 
Roe. 


(B.  b)    Anfwer.     Of  tte  Traverfc. 

J,  iF  the  defendani  denies  the  faB^  he  muft  traverfc  or  deny  it  (as 
^  the  caufe  requites)  direftly,  and  not  by  way  of  negative  pregnant^ 
as  if  he  be  charged  with  the  receipt  of  a  fum  of  money,  he  moil 
deny  or  traverfe  that  be  has  not  received  that  fum  or  any  part  tbere^, 
wr  Ait  fit  forth  what  part  he  has  received;  and  if  a  izSt  be  laid  to 
be  done  with  divers  drcumjlancesy  the  defendant  muft  not  deny  or 
traverfe  it  literally  as  it  is  laid  in  the  bill,  but  mufl  anfwer  the  point 
of fuhflance  poft^vely  and  certainly.     Clarend.  Ord.  18  Car.  a. 

2k  An  aniwer  wanted  the  general  traverfe  at  the  end,  and  it  was 
obtediled,  that  without  this  traverfe  no  iiTue  was  joined.  But  per 
Ld.  Macclesfield,  it  does  not  appear  but  that  the  whole  bill  and 
every  claufe  in  it  is  fully  anfwered,  and  then  the  adding  the 
general  traverfe  is  rather  impertinent  than  otherwife  \  and  if  iffue 
is  taken  upon  this  general  traverfe^  it  is  only  a  denial  of  every  other 
thing  not  anfwered  before  by  thi  anfwer^  Mich.  1722.  2  Wms.'$ 
Rep.  87.  Anon. 

3.  jind  his  lordfhip  faid,  that  this  general  traverfe  feemed  to 
him  to  have  obtained  formerly  ^  and  in  ancient  times,  when  defendant 
ufed  only  to  fet  forth  his  cafe  in  the  anfwer ^  without  anfwcring 
C  445  ]  every  claufe  in  the  bill ;  and  for  that  reafon  it  wa»  the  practice  for 
the  defendant  to  add,  at  the  end  of  the  anfwer,  this  general 
traverfe*    Mich.  1722.    2Wms.*sRep.  87.  Anon. 


(C.  b)     Of  Referring  Bills  or  Anfwers  for  Scandal, 

Impertinence,  Infufliciency,  &c. 

I.  "TTTHERE  an  anfwer  is  excepted  to  be  referred,  and  is  fr* 
^^  ported  infuffcienty  and  the  defendants  did  not  except 
s^ainft  the  iirft  report,  but  had  put  in  another  anfwer;  they  are 
to  anfwer  all  the  points  excepted  to,  though  the  fame  exceed  tbe 
bill.    Chan.  Cafes,  60.  Mich.    16  Car.  2.   Crifp  v.  NevilL 

2.  Plea  to  party  and  demurrer  to  part ;  plea  over-ruled ;  then  de* 
fendant  anfwered,  and  that  beiiig  infufficient  he  put  in  another 
anfwer,  and  that  being  reported  infuificient  he  put  in  a  4th  an» 
fwer  \  if  the  firft  be  accounted  one.  Finch  C.  did  not  commit  him 
to  be  examined  on  interrogatories.  Chan.  Cafes^  279.  Trio. 
28  Car.  2*  Clotworthy  v.  Melliib. 
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3*  A  bill  \i^as  brought  agamft  2  defendants^  the  aftiWer  (^  one  is 
TepOTted  infufficienty  and  the  report  on  exceptions  confirmed; 
afterwards  the  other  defendant  puts  in  juft  fuch  another  anfwer, 
and  in/ified  on  the  fame  matter.  On  petidon,  the  court  to  avoid  * 
delay  will  judge  on  the  infufficiency  of  thtfe^ond  anfwer  without 
fending  it  to  a  mailer ;  per  Finch  C.  Venu  74.  pi.  6^.  Mich* 
1682.  Weft  V.  Ld.  Delaware  &  Cutler. 

4.  Where  the  defendant  anfwers  to  party  and  pleads  to  all  other 
matters  not  anfwered  unto,  the  plaintiff  cannot  put  in  exceptions 
to  the  anfwer  till  he  has  firft  argued  the  plea,  or  obtained  an  order 
that  the  plea  fliall  ftand  for  an  anfwer,  with  liberty  to  except  to 
the  matters  not  pleaded  unto.  Vern.  344.  pi.  336.  Mich.  1685, 
Darnell  V.  Reyny. 

5.  If  the  plaintiff  r(/5r/  the  anfwer  for  fcandal  and  impertinence^ 
and  the  mafter  finds  it  neither^  the  plaintiff,  in  exceptions  to  the 
majlet's  report ^  muft  fbew  wherein,  in  what  page,  and  how  far,Ahc 
anfwer  is  fcandalous  or  impertinent;  per  Ld.  Macclesfield, 
2  Wms.*s  Rep.  181.  Trin.  1723.  Craven  v.  Wright. 

6.  ^nd  it  feems  ftronger  where  exceptions  are  taken  for  in- 
fufficiency, and  the  inajier  reports  it  fujficient,  that  the  exceptions  to 
the  report  fhould  (hew  wherein  the  anfwer  is  infufficient.     Ibid. 

7.  Zq  if  the  bill  or  anfwer  be  referred  for  fcandal,  and  the 
maiier  reports  it  fcandalous ;  if  the  mafter  has  once  expunged  this 

fcandal,  the  party  cannot  then  except  to  the  report,  becaufe  it  cannot 
then  be  made  appear  by  the  record  what  the  fcandal  was,  and  it 
was  his  own  fault  that  he  did  not  except  fooner.     Ibid.  182. 

8.  Ld.  C.  King  made  it  a  rule,  that  a  billfhall  not  be  referred  for 
fcandal  after  the  defendant  hath  anfwered  it ;    and  by  this  means  ai> 

old  rule  of  court  was  altered.  Mich.  1725.  2  Wms.'s  Rep.  311. 
Abergavenny  (Lady)  v.  Abergavenny  (Lady). 

9.  Aft^r  an  order  to  refer  an  Tiaivftx  for  infufficiency,  it  cannot 
be  referred  for  impertinence,  yet  it  may  be  for  fcandaL  2  Wm8.'s 
Rep.  312.  In  a  note  added  by  the  editor  at  the  bottom,  it  is  faid 
to  have  been  fo  determined.  Hill.  Vac.  1 729.  in  cafe  of  EUifon  v« 
Burgefs. 

^D,  b)     In  what  Cafes  a  Bill  (hall  be  taken  Pro  Con-  [  446  3. 

feflb,  after  a  full  Anfwen 

I.  T>Laintiff  brought  her  bill  againft  defendant  for  an  account  of 
^  profits,  &c.  and  after  defendant  had  fully  anfwered,  plaintiff 
amended  her  bill  3  times,  to  which  defendant  put  in  2  feveral  pleas  and 
demurrers,  which  had  been  all  over-ruled,  and  the  defendant  ftood 
in  contempt  to  a  fequeftration  for  not  anfwering  the  amended  bill. 
Plaintiff  now  moved  for  liberty  to  fet  down  the  caufe  on  the 
fequeftration,  in  order  that  the  bill  might  be  taken  pro  confcffo, 
ire.  whereto  it  was  objected  that  there  being  an  anfwer  to  part 
(viz.)  the  original  bill,  the  bill  could  not  be  taken  pro  confeflb, 
becaufe  part  was  fully  anfwered  and  denied,  &c.  and  the  cafe  of 
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•  s«e  tic      •  HxivKiKs   AND  Crook  was  Cited,    But  on  the  part  of  A^ 
fcffo^^     plaintiiF,  it  was  urged,  that  if  defendant  by  anfwcring  part,  andrc- 
bI.  9«  s.  C.  fuHng  to  anfwer  the  mod:  material  point  of  all,  fhould  prevei^t  the 
bills  being  taken  pro  confeilb,  that  would  put  the  plaintiff  in  a 
much  wprfe  condition  than   not  anfwering  at  all,  and  would 
encourage  defendants  by  chi^  method  to  elude  the  juftice  of  the 
court,  &c.     And  as  to  Hawkins  antt  Crook,  deieridant  there 
was  willing  and  defirous  to  put  in  a  full  anfwer,  and  that  was 
at  leneth  the  liberty  given  him  by  the  court.     Ld.  Chancellor  faid, 
that  this  is  an  untrodden  path,  and  as  there  are  no  pftcedentito 
dired,  we  muft  go  upon  the  reafon  of  the  thing.     At  law  after 
the  party  has  appeared  and  is  in  court,  if  he  makes  default,  &c* 
judgment  is  given  for  the  whole  demand ;  and  if  in  trefpais,  &c 
defendant  pleads,  &c.  only  to  part,  and  fays  nothing  to  the  rc- 
fidue,  plaintiff  may  take  his  judgment  immediately  for  what  is  not 
anfwered,  and  courts  of  equity  form  their  procels  upon  the  iaxne 
plan  when  the  party  is  in  court,  &c.  and  it  is  a  jurifdiAioa 
which  feems  abfolutely  neceffary  and  exercifed  by  all  courts,  that 
when  they  have  the  parties  once  before  them,  they  Ihould  have 
it  in  their  power  to  determine  upon  the  right,  &c.  and  thercfofe 
feemed  ftrongly  to  incline  that  the  bill  fhould  be  taken  pro  con* 
t  Wmt/s     feflb  quoad  the  particulars  not  anfwered.     But  the  defendant  of- 
s*c  VuV    ^*^^"8  ^^  anfwer  by  the  next  term,  except  as  to  matter  of  ac- 
aoc  s.  P.      count,  no  order  was  made  upon  the  main  queftion.    MS.  R9. 
IVTich.  4  Geo.  2*  in  Cane.  Lady  Abergavenny  v.  Lady  Aberga- 
venny. 

2.  Nota,  A  cafe  was  mentioned  in  the  exchequer^  of  the  cor- 
poration of  Helston  v.  Robinson,  where  after  an  anfwer  re- 
ported infufScient,  and  defendant  refufing  to  put  in  any  furdier 
anfwer,  the  whole  bill  was  taken  pro  conteilb,  by  the  opinion  of 
the  whole  court  delivered  feriatim  j  and  this  was  the  opinion  of 
the  matter  of  the  rolls  in  the  cafe  of  Hawkins  and  Crook  bcfoie 
cited,  for  that  an  infufEcient  anfwer  is  no  anfwer,  &c.  and  it  is 
the  party's  own  obftinacy  to  ftand  out  and  refufe  making  a  ^ 
covery,  &c.  and  the  opinion  of  taking  a  bill  pro  confeflb  qooad 
fome  particulars,  and  joining  iflue,  &c.  as  to  the  reft,  feems  nev 
and  introductory  of  great  confufion  in  the  proceedings  i  and 
^B.    Ibid. 


C  447  ]  (E).  b)     Amendment.    In  what  Cafes  in  Proceediog^ 

in  Equity. 

I.     AFTER  replication  a  better  anfwer  ordered.    Toth.  7'* 

-^  cites  38  &  39  Eliz.     Wilcox  &  Yates  v.  Fiflier. 

2.  In  a  rejoinder  and  a  commiffion^  the  defendant  to  amenJhff 

anfwer  5   but  my  lord  faid  not  to  amend  an  anfwer  ifier  j^ 

Johud.    Toth.  75.  cites  Mich.  9  Car.     Chettle  v.  Chetdc. 

fl^d'iheiiki       3"  '^^  defendant's  anfwer  which  (he  had  fwom,  containinj 

UertVwM*  Something  which  ihe  afterwards  found  to  be  antrae,  it  was  toQ^' 
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ed  on  her  affUavit  ofihe  faid  matttr  untruly  fit  forth ^  being  occa-  ^vtn  befcire 

Jioned  by  its  being  added  in  tbe  nutrgin  of  tie  draught  after  her  peru^  fiiS**^*'**** 

fal  thereof  and  her  being  thereby  furprizedy  th«t  flie  might  have  li-  cife'in  U, 

berty  to  amend  her  faid  ax^wer  in  the  matters  fo  miftaken ;    and  Covtiicry^t 

upon  affidavit  of  notice  of  this  tnotiony  and  certificate  that  no  replica-  p?**,*^ 

iion  'Was  filedy  and  the  plaintiff  making  no  defence,  (he  had  liber-  chettie.-l 

ty  given  her  to  amend.     Chan.  Cafes>  29.   Mich.    15  Car.  2.  iFreem. 

Chute  V.  Lady  Dacres.'  ^*P-  '71* 

'  pi.  117. 

S.  C.  cited  in  the  prindpil  cife.  Toth.  75.  Mkb.  9  Car.  S.  C.  U  S.  P.  but  not  to  amend  Jt 

after  ifTuc  joined. 

BoC  where  the  defendant  having  by  her  anfwer  cmfented  that  an  award  made  by  her  fathvr  might  hi 
ranfirmed,  defiied  leave  to  amend  her  anfvtrer  in  that  particuiarf  ihe  having  made  oath  that,  fit  had  never 
rtsd  the  amardf  and  that  fuch  anftver  vtas  prepared 'fir  her  by  her  fither^  who  had  ^v.ongtd  her  in 
the  award-,  the  court  denied  to  give  her  leave  to  amend.  %  Vem.  434,  pi.  396.  Pafch.  170a.  Har- 
ccmrt  V.  Sherrard  and  Dame  Anderfon  Ux\  ■  Equ.  Abr.  19,  30*  pi.  5*  hai  a  note,  that  oo« 
xcaioji  feems  to  be,  becaufe  Khitfitber  taas  an  arbitrator  of  her  cvtn  cbvfinjr, 

4«  Some  tenants  of  a  manor  brought  a  bill  againft  the  lord  to 
difcover  ancient  cuftoms.  The  defendant  demurred,  becaufe  all 
the  tenants  of  the  manor^are  not  made  parties ;  but  the  court 
gave  the  plaintifiB  leave  to  amend  their  bill|  and  to  make  the 
other  tenants  either  plaintiffs  or  defendants  as  they  would  con- 
£ent  or  not.  Fin.  Rep.  114.  Hill.  25  Car.  2.  Hudfon  v.  Flet- 
cher. 

5.  A  conveyance  by  virtue  of  a  power  was  fet  forth  by  the  plain- 
tifF  in  his  bill,  but  without  datCy  day^  month,  or  year ;  whereupon 
the  defendant  demurred  \  but  the  court  over-ruled  the  demurrer, 
and  gave  the  plaintiff  leave  to  amend  his  bill.  Fin.  Rep.  260. 
Trin.  28  Car.  2.    Bufhell  v.  Newby. 

6.  A  decree  was  made  againfi  baron  and f erne j  and  all  the  procefs 
efcontentpt  was  right  till  thiferjeant  at  arms  ;  but  the  order  for  that 
ivas  only  againft  th^  baron,  andfo  likewife  was  the  feqtteftration^ 
The  hujhand  died,  and  after  hisMeath  a  fequeflratiou  went  againfi 
the  w'f^s  jointure;  and  it  was  moved  to  be  amended,  but  the 
party  could  not  prevail.  Qhan.  Free.  115.  pi.  102.  Arg.  cites 
Trin.  1700.    Northcott  v.  Northcott. 

7    A  recognizance  was  entered  into  by  F.  as  furety,  that  a  party  chan.  Pw. 
in  the  caufefiould  abide  fuch  order  asfhould  be  rnade  upon  the  hearings    » » 5-P^-»o7« 
Afterwards  an  order  was  made  for  confirming  of  the  report,  but  in  lvm  &f  ui' 
the  title  of  the  fai^  order  the  words  (et  ux')  Vfere  omitted.     An  aflion  and  Field  fc 
being  brought  upon  thi$  recognizance  againft  F.  the  furety,  he  *''»  ^*  ^- 
took  advantage  of  this  omiffion,  and  pleaded  that  no  fuch  grder  Sue  of  thl  * 
was  made  in  the  caufe ;    whereupon  (he  plaintiff,  perceiving  the  order  was  to 
miftake,  obtained  5in  order  from  the  mafter  of  the  rolls  to  amend  *>f"nf  «<*«** 
die  order  iy  adding  the  words,  and  the  fame  was  at'ten^'arda  con-  iid'aftcr. 
finned  by  the  Id.  keeper.     2Vern.  376,  pl>  33r9«  T^n^    1 700.  wardcUwat 
Spearing  &  Ux' V.  Lynn.  »«1^^ 

ameadiaenty  for  ^at  the  defendant  wjs  only  a  furety  \  but  on  the  other  fide  *  it  \Ta$  faid,  that  thia  wae 
only  the  ti^fiake  of  the  clirk^  and  ought  to  be  amended  to  carry  on  the  jaftice  of  the  court  {  and  cited 
the  cafe  of  Eablt.Eakl,  this  term,  where  an  affidavit,  made  beforr  a  fcqucftration,  was  not  iiied 
before  the  feqneftradon  made,  but  was  ordered  to  be  filed  after  to  fupjxirt  the  fcqueftration,  and  the 
^der  of  ameulin^  wai  made  obfolute  In  the  principal  cafe. 

*[448] 
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^  8.  Bill  was  brought  for  an  account  of  the  perfonal  eftate  of 
one  T.  E.  The  defendant  having  anfwered,  and  witnefles  being 
examined)  it  happened  that  in  the  title  of  the  interrogatories  the 
plaintiff  ivas  called  Tko,  White  infiead  of  John.  The  court  faid 
they  cannot  read  the  depofitions,  nor  can  the  title  be  amended^ 
and  this  although  moft  of  the  witnefles  were,  (ince  their  examin- 
ation, gone  to  fea.  Vern.  435.  pL  39^.  Pafch.  1702.  White 
V.  Taylor. 

9.  No  proceedings  upon  an  amended  bill  till  the  eojls  of  the 
former  proceedings  are  difcharged.  MS.  Tab,  December  6,  1705. 
Gage  V.  Lifter.  • 

10.  Wherever  there  is-  new  matter  in  amended  or  fuppfe- 
mental  bills,  there  can  be  no  proceedings  againft  the  defendant 
without  a  new  fervice  ad  faciend*  attorn,  and  a  caufe  cannot  be 
brought  to  a  hearing  without  it  \  for  the  defendant  ought  to  have 
an  opportunity  to  defend  againft  the  new  matter.  MS.  Tab. 
March  6th,  1720.     Cheevcrs  v.  Gcoghegan. 

11.  There  does  not  appear  to  be  any  precedent  in  chancery  of 
an  amendment  to  a  hill  in  a  party  wherein  it  has  been  diftmffed  apm 
the  merits  »•  per  Ld.  C.  King,  affifted  by  the  mafter  of  the  roH& 
2  Wms.'s  Rep.  402.  Hill.  1726.  Sir  John  Napier  v.  Lady  Ef- 
fingham. 

S.  P.  admit-  12.  If  a  decree  be  made  again/l  an  infant^  relating  to  his  inbe- 
**!/"  ^^^'  "^^'^^^J  *"^^  ^  ^Ifi  ^^^  within  6  months  after  age^  he  may  amend 
224^^25.  ^^^  anfwer ;  and  all  decrees  againft  infants  give  diem  fix  months 
Pafcb.  after  age  to  fliew  caufe.  2  Wms.'s  Rep,  403.  Sir  John  Napier 
«'i?  of  JLn  "'  ^^r  Effingham. 

y,  the  Earl  of  Salifliunr.— — —  The  infant  at  his  full  age  may  (at  the  right  way  is]  apply  to  the €0«t, 
and  fet  forth  how  he  is  grieved  by  the  decree,  and  may  have  leare  to  amend  or  alter  hU  anfwer,  or  my 
part  of  ir,  or  put  In  a  new  one  ;  but  if  he  does  not  do  (6,  it  fliall  be  prefumed  that  he  abides  by  it,  mi 
fo  it  (hall  be  read  againft  him  ;  and  fo  it  was  done  in  the  principal  cafe.  Glib.  £qa.  Rep.  3,  4.  HiL 
6  Aon.  The  Iwonl  Guerm'tey  t.  Rodbridges. 

13.  The  mafter  of  the  rolls  refufed  to  hear  aov  proof  that  die 
record  of  an  anfwer  in  chancery  was  miftaken,  in  Lemg  made  cm- 
trary  to  the  original  draught.     But  afterwards  upon  very  full  d^Edb- 
vits  by  the  Jolicitor  and  his  clerk,  that  this  was  only  a  miflak  in  the 
per/on  that  ingrojfed  the  anfwer,  and  the  foul  draught  oeing  pro- 
duced, upon  folemn  debate  before  the  Id.  chancellor,  affifted  by 
the  mafter  of  the  rolls,  the  court  gave  the  defendant  leave  to 
amend  the  anfwer,  and  to  fwear  it  over  again,  though  m  precedent 
could  be  fliewn  that  amendment  was  ever  made  after  the  caufe  beardy 
and  this  matter  had  been  before  denied  on  a  petition  and  on  a 
motion.     2  Wms.'s  Rep.  425.  427.  Mich.  1727.     Gainftoroujli 
(Countcfs)  V.  GifFord. 


charge;  *449 

(F.  b)    Relief  without  a  Bill,  or  not  prayed* 

t,  A  Decree  was  made  without  ^  bilU    Toth.  zaj.  cites  l^ch. 

"•  9  Jac.  Bull  V.  Huddlcton. 
*^  2.  A  legacy  was  prefumed,  after  a  great  length  of  time^  to  be 
paid ;  and  a  perpetual  injundion  was  decreed  againft  a  bond 
given  about  30  years  fince  relating  thereto,  and  a  fornxer  decree,, 
was  difcharged^  thouffh  inroUed,  and  though  no  ^relief  was  parti* 
cularly  prayed  againft  that  decree.  1  Vern«  23*  pL  14.  Pafch* 
1687.     Fotherby  v.  Hartridgc. 

3.  The  defendant,  in  this  cafe,  being  adyifed  he  \aApaid  one  ^ 
Nailor,  who  was  his  folicitor  In  this  caufe,  tnore  money  than  could 
be  due  to  Aim,  obtained  an  order  to  have  his  iiJ/s  referred  and  taxed^ 
which  was  done ;  and  upon  the  taxation  he  was  reported  to  be 
over-paid  60  /.  thereupon  he  moved  the  court  for  a  ne  exeas  regnum> 
againft  Nailor,  on  afidavit  that  he  was  going  beyond  fea  with  my 
Ix)rd  Combury,  tne  governor  of  Jamaica,  and  the  writ  was 
granted  by  the  mafter  of  the  rolls,  in  the  abfence  of  my  Id.  keeper, 
though  there  was  no  bill  in  court  whereon  to  ground  this  writ. 
Ch.  rrec.  171.  Mich.  1701.    Loyd  v.  Cardy. 

Tor  more  of  Chancery  in  general,  fee  C^ara^,  CJan'tablf 

Wiltiy  Common  Cotibitioniaf,  Contrimitioit^  Copp^ 

I^OlDj  9Dtl)ff£0)  and  other  proper  titles  throughout  this  work* 


—    ■■*■■<  ■      ■         ■         ■— *1P—^Fi— ^»i— — ■^i^^— Mp^ 


charge* 


^m^mmmm  I        I 


Scetit.Rcat 


(A)    In  what  Cafes  a  Charge  made  by  one  Ihall  bind  JS:"iiS 

another,  tojicf'" 

tl.  TF  a  man  devifes  lands  to  J.  S.  and  his  heirs ^  upon  condition  that  cro.J.  427. 
I  he  fcall  grant  a  rent-charge  in  fee  to  7.  D.  the  refnainder  of  pi.  a.  Dut- 
the  land  to  W.  N.  in  tail,  and  7.  S.  grants  the  rent  accordingly^  and  ^^^-  f^^^ 
dies  nvithout  ifue,  this  charge  Uiall  bind  this  remainder,  becaufe  it  adjuioi  * 
was  not  granted  merely  out  of  the  eftate  of  the  tenant  in  tail,  {^"*  ^*5J'«.'^ 
but  alfo  partly  by  force  of  an  authority  of  the  devifor,  for  it  was  V'sV^fc 
the  will  of  the  devifor  who  had  power  to  charge  it ;  and  this  without 
was  made  in  prcfervation  of  the  eftate  of  him  i»  remainder,  for  ^  ^f  hji 


L 


449 1  C(at0e* 

the  lands      if  hc  had  not  granted  it,  the  condition  had  been  broke;  and  forac 

mahl'^trthc  ^^^^»  *^^  '^^^^  *^  **°"^  ^^^  ^  f^^  *^y  f^^^  ^*^  *^  ^^^"^  untn  the 
faid  T.  D.  rcnt  panted  by  force  of  the  firft  words,  and  after  a  tail.  Mich, 
and  the  heirs  jj  jac.  B,  R.  between  Button  and  Ingham  adjudged,  per 
!!!^'poph?  totam  curiam,  which  intratur  P.  15  Jac.  Rot.  204.] 

131.  Gouldweirs  cafe,  S.  C.  it  was  agreed  per  cur.  that  the  sr^ntce  was  is  by  the  derifor,  »d  not  ^ 
the  tenant  in  uil. 

Cro.  J.427,  [2.  So  it  had  been  in  this  cafe,  if  tie  renunnder  in  Uulbad  htm 
428.  pi.  2.  limited  to  him  to  nvhom  the  rent  ought  to  have  been  granted;  itlt 
Engmi^  though  the  devifor  appoints  that  it  fliould  remain  to  the  fame  pcr- 
s.  c.  ad.  fon  to  whom  he  appoints  the  rent  to  be  granted,  yet  it'cannot  appear 
judged  ac-  that  his  intent  was,  that  the  rent  (hould  not  continue  longer  than 
PMh!^1^3 1\'  during  the  *  continuance  of  the  firft  eftate  tail,  becaufe  the  rent  is 
Gouldweirs  a  fee,  and  fhall  go  to  his  collateral  heirs,  when  heirs  of  his  body 
cafe,  s.  c.  faiij  and  fo  more  large  than  the  eftatfe  of  the  land.  /  Mich.  15  Jac. 
Sie'fecon^  B.  R.  between  Button  and  Ingham  adjudged,  per  totam 
point,  that  curiam,  prxtcr  Croke,  who  feemed  e  contra,  becaufe  of  the  in- 
this  rent.bc-  ^^^t  of  the  dcvifor  aforcfaid,  which  intratur  P.  i  C  Jac.  Rot  204.] 

ing  to  be  "^  ■'  * 

granted  to  him  in  remainder,  the  intent  of  the  devifor  is  thereby  explainrd,  that  he  ihall  have  clie  ttaC 
only  till  fuch  time  as  the  remainder  comes  into  polfeffioo,  for  that  now  the  rent  Ihall  be  diowaed  io  the 
land  by  the  unity  of  polTefiion. 

*[45o] 

[3.  So  if  a  man  devifes  lands  to  J.  5.  in  taily  upon  condition /ia^ 

be  (hall  grant' a  rent  in  fee  to  W.  S*  the  remainder  of  the  land  to  a 

fhangery  and  the  devifee  grants  the  rent  accordingly^  and  dm  witioi^ 

ijfuey  this  will  bind  the  remainder  for  the  caufe  aforefaid.    Mich. 

15  Jac.  B.  R.  between  Button  and  Ingham,  per  curiam.] 

^^S'^'s^C?  ^^'  ^  ^^  ^^^  ^^^^  ought  to  be  granted  to  the  fame  perfon  to  whm 
ajudged  a"  the  remainder  is  limited^  yet  the  remainder  [man  J  ought  to  hold  it 
good  grant  charged  after  the  death  of  tenant  in  tail.  M.  15  Jac.  B.  R.  be- 
^'^Sf-Jr^L  twcen  Button  AND  Ingham,  per  curiam,  for  the  caufe  afoit- 

inteeUlumg   ^  .  ,  .,  *  ' 

out  of  all  the  laid.  J 
eftate,  and 

not  out  of  the  eftate  tail  only,  and  being  guided  by  the  direAlons  of  the  wiD,  it  ftall  tike  accsrdimt* 
tlie  limitation  thereof,  and  charge  all  the  inheritance.  Poph.  131.  GouldwelKs  cafe,  S.  C  ^fl^ 
ton  J.  faid,  that  the  intent  of  the  devifor  feemed  to  him  to  be,  that  inafrouch  as  the  land  is  Usutedm 
tail,  and  the  rent  in  fee,  that  by  this  the  grantee  ihould  have  power  to  grant  or  difpofe  of  tbc  itat  it 
what  manner  he  would ;  but  if  the  land  had  been  in  fee,  he  ibould  have  conftraed  his  io^t  to  ban 
been,  that  the  grantee  (hould  have  the  rent  only  until  the  remainder  fall ;  to  which  Dodeiidge  tpf^ 
and  faid,  that  this  in  the  cafe  of  a  will,  and  this  conftm^on  ftands  with  the  intent  of  tbtdcfiftst  *>' 
Ukewife  with  the  ftatute,  which  iays,  quod  voluntas  donatoris  eft  obfervaoda. 

f  S.C.cited  [j.  If  a  man  feifed  in  fee  fuferj  a  recovery  to  the  ufetfihe  tk^ 
oof'iil  pi!     ^''^'■•^J  ^"t^  ther  have  made  a  leafefor  certain  years ^  and  after  to  tk 

,gg. ufe  of  himfelf  if  the  recoverors  leafe  for  years  accor£ngiyy  he  that 

jcnk.  238.  hath  the  ufe  after  (hall  never  avoid  it }  for  he  comes  under  th« 
pi.  ly  s.c.  j^^f^^  ^  j3y^^    j^  j.jj^  ^^^  g J    j^y  ^jj  ^^  juftices.  Co-  2.  Beck- 

with  57.  b.  Mich.   15  Jac.  B.  R.  between  Button  and  Ingham 

it  was  fo  agreed,  per  totam  curiam.] 
Cro.E.»i6.       [6.  If  die  baron  \x,feifed  of  lands  inf^  in  right  if  Ks  femtfVA 
P':  ^-f;;"*"*  thereof  makes  a  Uafefhr  years,  and  after  he  and  his  wfe  levy  » f^ 
p!r.  Harry  come  ceo,  &c.  to  J.  S.  infecy  and  after  the  harm  dies,  the  conaf^ 
T.  Thomas,  Oiall  bold  the  land  difcharged  of  the  leafe,^  for  the  kafe  vas  tokt 

•7 


by  the  death  of  ^e  barony  for  the  baron  joined  (*)  but  for  con-  r*    ^'     i 

formity  and  neceility^  for  all  the  eftatc  pafled  from  the  feme.  *  ^®'-  3^9- 

JI.  33  Eliz.  B.  R*  adjudged,  quod  vide  cited  Co.  i  Bredon  76-  ^     ^'^^ 

Co.  2.  Cromwell  77,  b.  Mich.  32,  33  Eliz. B.  R.]  slaVs.p. 

cordipgly.  Le.  147*  pi*  332-    S.  C.  Se  S.  P.  held  dearly,  by  the  whole  court. »  4  Le.  i<* 

pi.  54*  S.  C.  Wray  Ch.  J.  held  accordingly,  but  Gawdy  J.  e  contra.  ■  S.  C.  cited  Arg.  3  Bulft. 

273.     ■       See  tit.  Flue  (S.  2}  pi.  5.  and  the  iiocet  there. 

£7.  &  if  the  baron,  feifed  in  fee  in  the  right  of  the  feme,  ac-  S.  ,£.  held 

knowledges  a^atute,  or  grants  a  rent  out  of  the  land,  and  after  he  ^^^^^^ji^r^ 

and  his  wife  join  in  a  fine  come  ceo,  &c.  to  ].  S.  in  fee,  and  after  ©f  Ha^y  f. 

the  baron  dies,  J.  S.  Ihall  hold  the  land  difcharged  of  the  rent,  and  Thomas. 

flatute,  for  the  caufe  aforefaid.  Co.  2.  Cromwell  77.  b.  faid  to  ^/^;^'^ 

have  been  adjudged  in  B.]  ^^  tjf,, 

B.  R  and 
^scy  cited  It  as  icfolvcd  in  the  Lord  Moitmtjot*!  case,  24  Eliz.  that  the  recognisance  of  the  ba« 
no  Aall  not  bind  the  conufee  of  a  fine,  an4  the  conufee  is  in  by  the  feme,  and  the  baron  joins  only  for 
conformity— —*3  Le.  254.  Mich.  32  Eliz.  C.  B.  cites  Ld.  Mountjoy's  caie,  thus,  viz,  Ld.  M.  took 
to  «nfe  an  inheritrix,  by  whom  he  had  iiTue,  and  fo  was  intitJed  to  be  tenant  by  the  curtefy.  f  He 
acknowledged  a  ftatnte,  and  afterwards  he  and  his  wife  levied  a  fine  and  died  ;  now  the  conufee  0»q 
Md  the  land  difcharged  of  the  ftatute }  for  after  the  deaUi  of  the  huiband,  the  cdnofte  is  in  by  the 
trife  oolj,  and  lb  as  in  paramount  the  chaige. 

tC45»] 

[8.  But  if  the  baron  and  feme  are  jointenants  infeeyorin  tail^  upon 
M  conveyance  to  them  made  during  coverture^  and  the  baron  ac- 
knowledges a  ftatute,  and  after  he  and  his  wife  levy  a  fine  come 
ceo,  &c.  to  J.  S.  and  fufFer  a  recovery  to  him,  and  after  the  baron 
dies,  yet  J.  S.  fhall  hold  it  charged  with  the  ftatute ;  for  he  comes 
in  as  well  of  the  eflate  of  the  baron  as  of  the  feme^for  the  whole ^  for 
there  are  no  moietics'between  them.] 

[9.  [Bwf]  if  baron  and  feme  are  jointenants  in  fee,  upon  a  con^ 
veyance  to  them  made  before  marriage^  and  the  baron  acknowledges 
a  ftatute,  or  grants  a  rent  out  of  the  lands,  or  leafes  the  land  to 
another,  and  after  he  and  his  wife  levy  a  fine  come  ceo,  &c.  to  • 
J.  S.  and  after  the  baron  dies,  it  feems  that  7-  5.  Jball  hold  one 
moiety  difcharged^  and  the  other  moiety  charged  with  the  faid  charges  j 
for  it  feems  the  moiety  of  the  feme  is  difcharged  by  the  deatli  of 
the  baron,  for  it  feems  the  baron  had  no  power  to  charge  the  ' 
moiety  of  the  feme  but  during  her  life.] 

zo.  In  aflife  the  cafe  was,  that  tetiant  in  tail  granted  a  rent^ 
charge^  and  died;  the  ijfue  entered^  and  infeoffed  N.  and  re-took  eft  ate ^ 
and  yet  it  was  awarded  that  the  charge  was  determined ;  becaufe 
by  tne  entry  of  the  heir  all  was  extinft*  Br.  Charge,  pi.  ap. 
cites  14  AflT.  3. 

1 1  •  If  tenant  by  elegit  takes  confirmation  for  term  of  his  life 
of  the  making  of  the  tenant  of  the  franktenement^  by  this  he  is  in 
by  the  tenant  of  the  franktenement,  and  not  in  the  poll  by  the 
Jaw,  as  he  was  before  j  and  then,  if  the  tenant  of  the  front-' 
tenement  had  charged  the  lapd  mefne  between  the  execution  made 
by  the  exigeqt,  and  the  confirmation  made,  he  fhall  hold  charged 
where  he  was  difcharged  before  5  quod  nots^.  Br.  Extinguifln 
fpent,  pL  30.  cites  31  AIT.  13. 

13,  If 


45*  Cfjarge^ 

12«  If  there  are  two  jobtenants^  and  the  one  grants  a  reot* 

charge,   the   grantee   may   diftrain    the    beafts  of  the  grantor 

upon  die  land,  but  not  the  beafts  of  the  other.   .  Br*  Charge, 

pi.  39.  cites  II  H.  6.  35* 

I  Rep.  118.       I3»  -/^.  tetiant  in  taiL  remainder  to  B.  in  fee.     3.  grants  m  rent» 

S*.  F*'  ^ml  ^^^^Z^  °^^  ^^  ^^^  lands  to  J*  S.  and  afterwards  A  make/  a/iofmtat 

in  s.  c.       ^^/^^  '^  '^«  ^'  ^^  ^^^  without  ijfue^  yet  the  poflcfllon  of  the  feofiee, 

(fo  long  as  the  feoffment  remains  in  force)  fhall  not  be  charged 

with  the  rent,  becaufe  he  is  in  of  the  poffeffion  given  him  by  the 

tenant  in  tail,  which  was  not  fubjedl  to  the  payment  of  the  rent, 

I  Rep.  62.  a.  (d)  Pafch.  23  £liz.  C.  B.  in  Capel's  cafe,   alias 

Jiunt  V.  Gately. 

14.  If   tenant  for   life  be,    the  remainder   over  in  fee,  and 

tenant   for  life  grants   a   rent-charge,    and   afterwards  ccafeth, 

whereupon  the  lord  recovers  in  a  ceffavit,  he  (hall  hold  the  land 

charged.  Arg.  3  Le»  255.  pi.  339.  Mich.  32  Eliz.  C.  B.  in  the 

Serjeant's  cafe. 

iRep.6f.  15*  -^.  tejiant  in  tail.     Remainder  to  B,  in  taiL     B,  charges  the 

b.  Capel^      AiW  with  a  rent  or  leafe,  and  then  A.fuffers  a  common  rec^fcrjy  asd 

Sjudgcdac-  "^^^^  without  ijfue.     The  recovcror  fliall  not  be  charged  with  this 

cordingiy.l.-  kafc  or  rent ;  becaufe  the  poffeffion  and  the  new  eftate  of  the 

Mo.. 154.      rccoveror,  which  he  has  gained  from  A.  the  tenant  in  tail,  is  fub- 

s.  cf  ad-     jeft  to  the  charges  and  leafes  of  the  rccoveror,  arid  cannot  be  fub- 

jud^cd  ac-     je£J:  to  the  leafes  and  charges  of  B.  in  remamder  alfo  fimul  &  fe- 

aTtct'wn-      ^^^'    ^  ^^P"  '^7'  ^'  '^^'  ^*  ^^^^^  ^^  ^®  adjudged  by  all  the  judges 
fcrcnce  Jith  of  England.     Mich>  34  &  35  Eliz.  in  cale  of  Hunt  v,  Gately. 

all  the  judges 

of  Englanil.  4  Le.  i$o.  pK  263.  S.  C.  argued;  fed  adjornatar.^>— — -And*  sSa.  pL  290U 

S.  C>  adjudged..  Goldfb.  5.  pi.  li*  S.  C.  adjudged.  ■     .     Jcnk.  250.  pi- 41.  S*  Cy  S.C> 

cited  1  Rep.  51.  b. .  S»  C«  cited  2  Roll.  Rep.  221. 

a  And.  66.        ig.  A.  tenant  in  tail  for  life.     Remainder  to  B,  in  taih     Rc- 
pl.  48,  S.C.  njainder  to  C.  in  tail.     A.  ^  B.join  in  a  fine  come  ceo.  &c.  to  7.8. 

but  S.  P.  ,  /•  f  ^         r  1        ri        f  j't 

docs  00c  ap-  who  renders  a  rent  of  /{ol.  a  year  to  A.  afterwards  B.  dies  vntooet 

pew*  iji/e^  whereupon  C.  enters.     A*  di/irainsfor  the  rera^  and  adjudged 

that  he  well  may,  for  that  the  rent  remains  after  the  death  of  B, 

without  iffue,  fo  long  as  A,  the  tenant  for  life  (hall  live,     \  Rep. 

76.  a.  Mich.  39  &  40  Eliz.  Gardiner  v.  Bredon. 

17.  Dr.  Cary  being  feifed  in  fee,  makes  zfettlement  toih^  t^e  of 
himfelf  for  life^  remainder  to  Sir  Geo.  Cary  for  life,  remainder  t^ 
the  trufees  to  preferve  contingent  remainders,  remainder  to  the  frjl 
and  every  other  fon  of  Sir  Geo.  Cary,  in  tail  male,  remainder  to  Wm^ 
Cary  for  life,  with  like  remainders  to  his  firft  and  every  other  Jon  in 
tail  male,  remainder  to  Nich.  Cary  for  life,  remainder  to  htsjirfi 
and' every  other  fon  in  tail  male,  remainder  to  Dr.  Cary  in  fee. 
Dr.  Cary  dies,  and  on  his  death,  the  remainder  to  Sir  Geo.  Cary 
.  comes  into  poffeffion,  and  the  remainder  in  fee  defcended  on  Sir 
Geo.  Cary.  Sir  Geo.  Cary  being  feifed  of  an  eftate  for  life, 

with  remainder  to  his  firft  and  other  fons  in  tail  male,  with  the 
like  remainders  io  Wm.  Cary,  and  Nich.  Cary,  and  being  alfo 
feifed  of  thcreverfion  in  fee  which  defcended  to  him  as  heir  to 
Dr.  Cary,  ccnfjfes  a  judgment,  and  afterwards  dieSy  and  then  the 


^atf  limited  to  Wm,  Cary  take}  effeB^  and  the  reverjion  in  fee  de^ 
fcends  to  him  ;  he  had  two  Jons ;  they  die ;  and  fo  the  revcrfion  in 
fee  comes  into  poflelfion^  And  now  the  queltion  is,  whether 

this  reverGon  when  it  came  into  poflelBon  was  liable  to  the 
judgment  confeffed  by  Sir  Geo.  Cary.  And  Ld.  Chancellor 

faid,  I  am  of  opinion  that  it  was  liable  to  fuch  judgment,  becaufe 
^t  was  the  eftate  of  inheritance  of  Sir  Geo.  Cary,  and  as  it  was 
ifo  fubjeft  to  the  intermediate  eftates  for  life,  it  was  in  him  liable 
to  be  granted  or  charged,  or  ii|cumbered  by  him  as  he  thought  fit  \ 
and  as  he  might  have  granted  or  charged  this  revertion,  fo  might 
he  have  granted  a  kafe  for  1000  years  out  of  it  if  he  had  pleafed, 
and  which  would  have  taken  cffcQ.  out  of  the  reverfion  in  fee ; 
and  if  it  had  come  to  Wm.  Cary,  he  could  not  have  claimed  fuch 
reverfion,  but  fubfequent  to  that  leafe  i  and  as  he  might  have 
done  fo,  in  like  manner  might  he  have  charged  it  by  judgment 
ojr  ftatute.  The  point  that  was  in  the  cafe  of  Kellow  and 

RowDEN,  in  3  Mod.  does  not  feem  applicable  to  this  cafe,  for 
that  was  on  an  adlion  pn  a  bond  by  the  father  againft  the  2d  fon 
as  heir  to  the  father ;  for  in  that  aftion  the  2d  fon  was  charged 
as  immediate  heir  to  the  father,  and  in  this  cafe  it  appeared  that 
the  father  had  fettled  land  on  himfelf  for  life,  remainder  to  his 
firll  fon  in  tail,  remainder  to  himfelf  in  fee.  The  father 

dies,  the  eftate  comes  to  the  fir  ft  fon,  who  dies  leaving  a  fon, 
and  then  the  fon  dies,  and  on  his  death  the  land  defcended  to  the 
ad  fon  as  heir  to  the  father.  .  In  this  cafe  it  was  not  doubted 
but  that  this  eftate  was  the  eftate  of  the  father,  and  liable  to  the 
debt ;  but  the  queftion  was,  if  the  plaintiff  in  that  aflion  had  well 
charged  the  defendant  as  immediate  heir  to  his  father,  and 
whether  he  ought  not  to  have  charged  him  as  heir  to  the  nephew, 
and  have  fliewn  his  pedigree  for  tliat  purpofe.  Mr.  Jufticc 

Giles  Eyre  held,  that  he  was  not  well  charged,  but  the  other  3 
juftices  held  that  he  was.  But  Mr.  Juftice  Giles  Eyre  in 

that  cafe  faid,  that  it  was  not  doubted  but  that  the  reverfion  in  fee, 
\vhich  took  place  in  the  fecond  fon,  was  vefted  in  the  firft  fon, 
and  that  the  firft  fon  ^might  have  charged  it  with  ftatute,  judg-* 
ment,  or  recognizance;  which  was  not  denied  by  the  other  juftices. 

So  that  it  could  not  be  doubted,  but  that  if  he  had  made 
a  leafe  for  years  out  of  the  reverfion,  and  fuch  reverfion  had  after 
come  to  the  brother,  but  that  it  muft  have  been  fubje£l:  to  th^t 
leafe.  The  ftating  this  proves  tlie  difference,  and  that  it 

ixrould  not  be  liable  to  the  bond  of  Sir  Geo.  Cary,  as  afl'ets  by  de- 
fcent,  becaufe  that  cannot  be  where  there- is  an  intermediate    [  4S3  J 
eftate,  but  muft  be  where  the  heir  takes  as  immediate  heir  to  the 
anceftor  that  entered  into  the  bond.  But  on  judgment  you 

charge  the  tertenant  of  the  eftate  that  was  in  the  perfon  that  v/as 
the  conufor  of  the  judgment,  but  not  fo  by  his  bond,  unlefs  the 
lands  came  as  affets  by  defcent  to  the  very  heir  of  Sir  Geo.  Cary. 

This  will  not  be  liable  to  the  inconveniencies  as  were  by 
jQfie  at  firft  apprehended ;  for  if  either  of  the  perfons  that  took  an 
eftate  tail  had  fuffered  a  common  recovery,  there  would  have  been 
^  end  of  the'teverfion  in  fee.  Where  ^ere  is  a  tenant  in 

tajl 
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tail  with  rcvcrfion  to  him  in  fee,  and  this  revcrfion  defcends  to 
the  defendants,  they  muft  take  it  liable  to  die  judgment,  or  ftatute, 
or  recognizance  of  any  of  their  anceftors,  in  whom  the  eftate  at 
any  time  was  j  and  therefore  I  am  of  opinion  that  this  reverfion 
b  liable  to  the  judgment.  As  to  a  fine  that  was  mentioned, 

as  it  is  not  produced  before  me,  I  cannot  give  any  determination 
upon  it,  but  it  feems  to  operate  no  otherwife  than  as  a  grant  of 
the  reverfion,  which  being  fubfequent  to  the  lien  that  was  on  it  by 
this  judgment,  and  the  plaintifls  filing  their  bill  in  1726,  which 
was  but  2  years  after  fuch  fine,  the  fame  is  no  bar  to  the  plain- 
tiffs.    MS.  Rep.  Dec.  1 740.  GifFard  v.  Barber. 


(B)     Charge.     What  is  a  Charge  on  Land  j  and  on 

what  Land. 

I.  I F  a  man  charges  his  manor  of  R.  and  after  a  tenancy ^  that  is 
-■'  held  of  the  manor,  efcheatsy  now  this  is  parcel  of  the  ma- 
nor, and  yet  (hall  not  be  charged,  for  it  was  not  parcel  at  the 
time  of  the  grant,  but  then  the  fervices  thereof  were  pared  of 
the  manor.     Br.  Charge,  pi.  50.  cites  22  AiT.  10. 

2.  A.  devifed  lands  for  payment  of  debts  and  legacies,  and 
gave  legacies  to  3  younger  children,  and  makes  his  vnfe  executrix 
without  more  words,  but  devifed  that  his  3  children  fioutd  releafe 
to  his  exemtrix  all  fuch  anions  and  demands  of  his  perfonal  eftate. 
The  perfonal  eftate  Ihall  be  firft  applied  in  aid  rf  the  heir.  Chan. 
Cafes,  296.  Hill.  28  &  29  Car.  2.  Pain's  cafe. 
%  Chan.  3. '  A.  having  begun  to  build  a  houfe,  made  his  will  foon  after 

s"c''buV'   ^^?  ftatute  of  frauds,  and  thereby  devifed  lands  for  raiftng  younger 
v(Jry  imper.    childrenV />5r/w«/,  and  payment  of  his  debts y  and  appwited  400/.  to 
fcaiy  re-       he  laid  otit  in  finijbing  his   houfe.     The  wi//  wax   wt  attefled  as 
^^^'         that  aB  required  for  paffing  lands,  fo  that  the  younger  childmi 
could  take  no  benefit  of  the  devife,  notwithftanding  which,  the 
fon  and  heir  of  A.  mfifted  on  having  the  400 1.  out  of  the  per- 
fonal eftate ;  but  Id.  chancellor  decreed,  that  the  perfonal  eftate 
fhall  not  be  leffened  in  prejudice  of  younger  children,  to  make  good  a 
direBion  in  the  father's  will^ar  the  benefit  of  the  eldeft  fouy  ^tien  he 
at  the  fame  time  takes  advantage  of  a  defedlive  execution  of  the  wtt^ 
and  defeats  the  father's  intentions  in  favour  of  his  younger  chil- 
dren.    Vem.  ^i.  pi.  83.  Mich.  1682.   Hufbands  v.  HiiS>ands. 

4.  A.  covenanted  or  gave  bond  to  fettle  land  or  annidty  out  rf  kmi 
of  100  L  a  yeary  but  had  m  land  at  the  time  of  the  fettlement ;  an 
after  purchafe  fhall  be  liable,  and  that  againft  a  voluntary  devifee. 
2  Vem.  27.  pi.  90.  Pafch.  i<J89.  Tooke  v.  Haftings. 

5.  Bill  to  be  relieved  and  indemnified  againft  an  annuity  of 
100 1.  per  ann.  charged  upon  the  plaintiff 's  jointure,  and  payable 

C  454  ]  to  the  defendant  Oldfield  for  his  life,  &c.  upon  this  cafe.  Mr. 
Ramfden  (the  plaintiff's  late  hulband)  treating  with  the  plaintiff's 
friends  and  relations  about  a  marriage  with  ^c  plaintiff,   did 

propoi^ 
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propofe  to  fettle  certain  lands  in  jointure  upoft  het ;  the  pfo^ 
pofals  being  laid  before  counfel  in  order  to  draw  a  fettlementj  it 
was  obje£ted^pon  looking  into  the  title,  that  the  lands  propofed  to 
he  fettled  in  jointure  tverefubjeB  to  this  rent^harge  of  looL  per  ann». 
to  the  defefidant  Oldfieldfor  life^  and  the  plaintifl's  counfel  did  in- 
fill that  Mr.  Ramfden  ought  to  give  fecurity  to  indemnify  the 
plaintiff's  jointure  from  this  charge,  and  thereupon  Mr.  Ramfden 
did  give  a  bond  to  indemnify,  but  that  not  being  thought  a  fuffi- 
cicnt  fecurity,  he  offered  to  get  the  defendant  Appleyard  (a  man 
of  a  confiderable  eftate)  to  be  bound  with  him  for  a  fecurity ; 
and  upon  his  application  to  Mr.  Appleyard^  who  was  hi^  friend 
and  kinfman,  Mr.  Appleyard,  hy  letter  direcled  to  Mr.  Ramfden^ 
vmtes  thus  (viz.)  That  he  is  tvilling  to  be  bound  with  him,  viz.  Mr. 
Ramfden,  to  indemnify  the  ladfs  jointure  front  thefaid  annuity^  and 
doth  by  this  his  letter  oblige  himfelffo  to  do.  This  letter  being  pro- 
duced to  the  plaintiff's  counfel,  he  was  fatisfied  with  it,  and  there- 
upon the  fettlement  was  made,  and  the  marriage  took  effeft,  and 
there  was  a  bond  drawn  purfuant  to  this  agreement^  which  nvas  «c-  ' 
ecuted  by  Mr.  Ramfden^  but  never  executed  by  Mr.  Appleyard. 
Mr.  Ramfden  died  infolvent  in  1717,  and  Mr.  Oldfield's  an- 
nuity being  fecured  by  demife  and  re-demife  of  part  of  the  join- 
ture lands,  brought  an  ejeftment  againft  the  plaintiff  to  recover 
his  rent-charge,  and  thereupon  the  plaintiff  brings  her  bill  in  this 
court  againft  the  executors  of  her  hufband,  and  againfl  the  ex^ 
editors  ^  Mr.  Appleyard^  and  alfo  againfl  his  heir  at  law ^  to  whom 
he  devifed  all  his  real  eflatefubje^  to  the  payment  of  his  debts.  The 
principal  point  in  this  cafe  was,  if  the  heir  at  law  and  devifee 
fubjed  to  the  pavment  of  debts  of  Mr.  Appleyard,  fhould  be 
liable  to  indemnify  the  plaintiff's  jointure  from  this  rent-charge, 
by  force  and  virtue  of  this  letter  to  Mr.  Ramfden,  without  hav^ 
ittg  executed  the  bond  to  indemnify^  Mr.  Ramfden  the  plaintiffs  huf" 
band  dying  infolvent,  and  the  executors  of  Mr.  Appleyard  having  no 
affets.  The  defendant's  counfel  infifted  that  the  heir  at  law 

of  Mr.  Ramfden,  as  well  as  his  executors,  ought  to  have  been 
m^e  a  party  to  this  fuit  \  for  if  he  had  affets  by  defcent,  he 
would  be  liable  to  fatisfy  the  whole,  Mr.  Appleyard  being  only  a 
furety  ^fuj^pofing  his  heir  to  be  bound  by  this  letter),  ought  not 
to  be  charged.  2dly,  That  Mr.  Appleyard  had  no  confider- 

ation  for  indemnifying  the  plaintiff's  jointure  from  incum- 
brances, and  therefore  nudum  paEfum,  and  not  binding.  3dly, 
Tliat  this  promife  of  Mr.  Appleyard  was  in  its  nature  barely  ex-- 
eeutoryy  and  parties  concerned  in  intereft  ought  to  have  come  into 
this  d>urt  for  a  fpecific  performance  of  this  agreement  in  his  life- 
time, and  during  Mr.  Ramfden's  life-time,  and  then  Mr.  Apple- 
yard  might  have  made  himfelf  fafe  by  taking  a  collateral  fecurity. 
4thly,  That  this  letter  cannot  bind  his  heir  ar  law  and  de- 
vifee. Per  Parker  C.  it  is  not  fo  much  as  fuggefted  in  all 
the  pleading  in  tliis  caufe,  that  Mr.  Ramfden  left  affets  real  or 
perfonal  to  fave  the  defendant  harmlefs  from  this  rent-charge,  and 
the  exception  of  want  of  propexr  parties  ought  to  have  been  made 
before  the  caufo  was  at  hearing,  if  the  defendants  would  take  ad^ 
r*                                                                                  vantage 


vantage  of  ity  and  therefore  over-ruled  the  excepdon.  2dl|f 

That  there  was  a  fufficien^  confideration  for  this  promife  or  irn* 
dertaking  of  Mr.  Appleyard,  viz.  the  marriage,  and  fuch  a  con-* 
fideracion  is  good  at  law;  for  though  no  profit  accrues  to  the 
promifor,  yet  the  other  party,  without  this  promife,  would  be 
fubjeA  and  liable  to  a  lofs  or  datnage,  and  that  is  a  fufficient 
confideration  to  fupport  an  aflunsipfit  at  common  law.  3dlyf 

That  this  promife  of  Mr.  Appleyard  is  dire£i  and  pofitive  in  the 
prefent  tenfe  (viz.)  and  I  do  by  this  *  my  letter  oblige  myfelf  fo  to 
do  i  and  though  this  letter  was  dm&cd  and  fent  to  Mr.  Ram& 
den,  yet  it  was  writ  with  an  intent  to  be  (hewn  to  the  plaintiff's 
cdunfel,  to  fatisfy  him  that  the  lady's  jointure-  (hould  be  indem* 
nified  from  the  rent-charge,  and  it  feems  it  did  fo,  for  immediate* 
ly  thereupon  the  jointure  was  accepted,  and  the  n^atch  was  made, 
which  very  likely  would  not  have  gone  on  without  it.  4thly, 

Though  this  Utter  of  Mr.  AppleyardV  nvould  not  iftnd  his  heir  ailaWf 
it  not  being  in  the  nature  of  a  debt  by  fpecialty,  but  by  fimple 
*C0ntra£i  only,  and  the*  heir  not  named  in  it,  yet  it  will  bind  huA 
AT  devifee  of  the  real  eftate  fitbjeB  to  the  payments  of  debts  :  for  therco 
by  the  lands  are  liable  to  the  payment  of  all  debts  whatfoever. 
And  decreed  an  account  to  be  taken  of  what  is  due  to  the 
'  defendant  Oldfield  for  the  arrears  of  his  annuity,  to  be  paid  by  a 
day  to  be  appointed  by  the  mailer,  otherwife  the  injunfli^n  in 
this  caufe.to  be  difiblved.    That  th^  plaintiff  be  reimburfed  what 
ihe  ihall  fo  pay  &y  the  defendant,  the  devifee  of  Mr.  Appleyaxd, 
who  is  to  give  fuch  fecurity  as  the  mafter  (hall  approve  to  indem- 
nify the  plaintiff  from  all  future  payments ;  per  Parker  C.    MS- 
Rep.  Mich.  7  Geo.  Ramfden  v.  Oldfield  &  Appleyard  &  aT. 


(C)     Charge.     Where  on  the  Perfonal  Eftate. 

Cbtfn. Cafes,   i.  'THough  debts  and  legacies  arc  charged  on  Fandsy  yet  the  per- 
%  96.  s.  c.  J.    {qi^2X  eftate  muft  come  in  aid,  unlefs  there  is  an  eteftifs 

claufe  of  exemption  in  the  will.     Fin.  R.  342.    Hill.    30  Car.  a. 

Ford  Ld.  Grey  v.  Lady  Grey  &  al', 

2.  Uncle  on  marriage  of  his  niece,  agrees  by  deed-poll  to  per* 
mit  his  eflate  to  defcend  to  her,  and  that  he  fbould  charge  the  fame 
wth  500/.  and  no  more.  The  uncle  dies,  and  charges  it  with 
aoool.  and  devifed  away  all  his  perfonal  eftate  to  his  executors. 
Decreed  the  agreement  to  be  performed,  and  that  the  perfonal 
eftate  ought  to  come  in  aid  of  the  faid  agreement.  Fin.  R.^  405. 
Hill.  31  Car.  2.  Otway  v.  Braithwaite  &  al*. 

3.  Where  a  real  and  perfonal  eftate  are  bothfubjeB  to  payment  tf 
debtSy  if  the  perfonal  eftate  is  fufficient,  there  ought  to  be  no  fur- 
ther account  of  the  real  eftate.  But  if  the  real  eflate  be  exprefly 
charged  with  the  payment  of  debts,  then  fo  long  as  it  remains  fiw- 
je£^,  it  will  draw  both  eftates  to  an  account  at  any  time,  bccaufe 
the  perfonal  eftate  ought  in  the  very  nature  of  the  thing,  to  go 
in  aid  of  the  real  eftate,  and  therefore  xkktflatute  of  limitations 

cannot 
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cannot  interpofe,  or  be  any  bar  to  an  account  thereof;  decreed 
per  cur.  Fin.  R.  458.  Ton.  32  Car.  2.  Davis  8c  al'  v.  Dee 
&al'. 

4.  A.  devifes  lands  U  B.  for  payments  of  his  debts y  and  devife^ 
to  C.  other  lands  ivhich  'iuere  in  mortgage^  and  all  his  perfonal  ejlate. 
Decreed  that  B.  mud  take  the  mortgaged  lands  cum  onere,  and 
that  the  perfonal  eftate,  though  dcvifed  to  him,  muft  be  fubjedt 
to  the  debts,  notwithfcanding  lands  were  devifed  for  payment  of 
debts,     2  Vern.  183.  pi.  165.  Mich.  1690.  Lovel  v.  Lancafter- 

'5.  When  the  perfonal  eflate  is  devifed  away^  it  Ihall  not  be  ap-  ^"*  )*^7* . 
phed  in  exoneration  of  the  real  eftate,  and.  though  the  heir  and  medr     " 


execU' 


mortgagee  Ihqjild  agree  to  charge  the  .debt  on  the  perfonal  eftate,  for,  ir « af- 

yet  the  legatees  fhould  be  reimburfed  out  of  the  real  \  arg.  But  *^"*  *  Vcrn. 

whetlier  in  cafe  of  a  mortgagor  with  covenant  to  pay  dxe  money,  MfchlieQl* 

and  a  recognizance  as  farther  fecurity,  dying  inteftate  and  leavings  Cuiicr  v. 

younger  children  unprovided  *  for,  the  mortgagee  fliall  be  let  fweep  ^y*^'"'TJ 

all  the  perfonal  eftate,  by  reafon  of  his  covenant  and  recogni*-  pi.  "15. 

zance,  and  leave  the  younger  children  dejiitute^  curia  advifare  vult.  Hill.  1706. 

2  Vern.  309.  pi.  300.  Hill.  1693.  Mill  v.  Darrell.  chkhcfti'r 

•—The  fame  Jitference  is  taken  between  a  gift  of  the  periboal  eilate  to  tbt  devtfet^  or  to  afirangtr 
H'bois  not  executor.     G.  £qu.  R.  72.  Mich.  9  Ann.  Hall  v.  Brooker. 

It  was  hj  Ld.  C.  MaccIe&Aeld  denied  to  be  a  rule,  that  in  all  cafes  the  perfonal  eftate  ia.  applicable 
in  cafe  of  die  teal ;  for  he  faid  that  it  fliall  not  be  fo  applied,  if  thereby  the  payment  of  any  legacy  will 
be  prevenCedy  much  lefs  where  it  will  deprive  the  widow  of  her  paraphernalia*  Mich.  1721.  V^ms.*B 
Rep.  73o>  731  •  Tipping  v.  Tipping.  %  Chan.  Cafes,  4.  Anon. 

6.  A,  feifedjof  land  in  fee,  covetiants  to  pay  1000/.  to  build  et 
houfe  thereon  ;  after  it  was  begun,  and  before  it  was  finifhed>  A. 
dies  inteftate.  The  adminiftrator  of  A.  may  be  compelled  fpe- 
cifically  to  perform  this  agreement ;   and  decreed  accordingly. 

2  Vern.  322.  pi.  310.  Mich.  1694.  Holt  v.  Holt. 

7.  A  will  is  made  of  lands  and  legacies  charged,  and  the  will  Abr.  £^» 
duly  executed ;  afterwards  he  makes  a  fcrivener  take  direftions  to  /^q^^J 
prepare  a  draught  of  inftruftions  for  another  will,  which  the  fcri-  s.  C-  pfmu 
venerdid,  which  teftator  read,  approved,  and  fet  his  hand  to;  ^^^^V*^' 
per  Cowper  C.  fuch  legatees  of  the  perfonalties  in  the  firft  will,  f^j  hcid^ac- 
as  are  left  out  in  the  fecond,  muft  lofe  their  legacies,  but  for  cordingi>. 
thofe  that  had  legacies  by  the  firfl  nvill  chargeable  on  the  real  ejlate^ 

if  the  fame  legacies  were  devifed  to  them  by  the  2d  w/7/,  they 
fliall  ftill  continue  charged  on  the  real  eftate,  and  be  raifed  out  of 
it ;  and  fo  whether  their  legacies  were  increafed  or  diminifhed. 
But  for  other  new  abfolute  perfonal  legacies  devifed  by  the  2d, 
they  ihould  be  charged  only  on  the  perfonal  eftate,  and  fhould 
have  the  preference  to  be  firit  paid  out  of  the  perfonal  eftate,  bC"* 
fore  the  other  legacies   in  the   firft  will  upon  the  real   eftate- 

3  Chan.  R.  159*  Hill.  6  Ann.    Hyde  v.  Hyde. 

8.  It  was  agreed  by  the  court  and  all  the  bar,  that  the  cafea 
l«^herein  the  perfonal  eftate  has  ever  been  applied  in  cafe  and  ex-. 
oneration  of  the  real  eftate,  are  only  where  there  was  na  exprefs 
exemption  of  the  perfonal  eftate  ;  for  if  a  devife  be  of  fuch  lands  to 

'be  fold  for  the  payment  of  debts  and  legacies,  and  then  fays,  I 
will  that  my  perfonal  eftate  fhall  not  ftand  charged  or  be  liable 

tliereunto ; 
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thereunto }  or  if  the  devife  for  fade  of  lutds  for  tKe  nyifiettt  of 

debts  is  general^  and  he  after  devifcs  all  the  reft  and  reiidue  oi 

his  perfonal  eftate,  having  already  made  provifion  for  the  pay« 

ment  of  my  debts  and  legacies  out  of  my  real  eftate,  or  out  of 

fuch  particular  lailds,  &c.  or  (uch  like  claufes;  in  fuch  cafes  tbe 

real  eftate  fo  fubjeded  fliall  not  be  exonerated  by  the  perfonal; 

and  cited  the  cafe  of  Ladt  Gainsborough,  and  of  one  Yahwat, 

and  feveral  others.    Gilb.  £qu.  Rep*  73,  74.  Midu  9  Ann.  in 

cafe  of  Hall  v.  Brooker. 

Cban.Prtc.      9^  A  mortgage  in  fee  for  300  L   redeemable  at  Michaelmas 

4*3.  S.C.    I'jio^  or  at  any  other  Michaelfnas  on  fix  months  notice,  and  m 

rvern!       covenant  to  pay  the  money.    The  mortgagor  continued  in  pot 

701.  that     feffion,  paid  me  intereft,  and  by  wiU  devifed  his  perfonal  eftate 

^Tdtlf!  ^^  ^  ^**^  ^^  daughter.     Per  Ld.  Chancellor,   the  perfitul 

ei  is  not  \u  efiate  devi/ed  is  not  liable  \   here  is  no  covenant  either  exprefled  or 

•*>ic. implied.    2  Vem.  701.  Mich.  1.7  ic.    HowcU  t.  Price. 

ButWms.'s       ^  .    * 

Kep.  291.  294..  S.  C.  reportB  that  the  caufe  coming  on  agaiiii  oo  the  equity  leienred  after  tbe  trial  ef 
an  iiTuc  that  had  been  diieded  by  the  court,  the  Ld.  Chancelior  Teemed  ftrongly  ef  opinioay  that  tbe 
perfonal  eftate  ihould  be  applied  in  eafe  and  exoneradon  of  the  real  eftate ;  ift,  becaoie  tht  father' MwiM 
Jaid  that  bis  executors  fimdd  by  bU  perfenal  efiate  pay  and  levy  bis  debts  ;  and  it  (though  the  wiU  i 
iiknt)  on  the  teftator  s  dying  indebted,  the  peribnal  eftate  ooght  to  be  applied  to  pay  the  debca  in 
of  the  realy  a  fortiori  it  muft  be  fo,  when  the  will  was  exprefs  that  all  the  debts  Iball  be  p»d  tbcM 
sdly.  This  too  1.  was  a  debt ;  for  fo  is  all  money  borrowed.  Indeed  it  was  a  debt  of  a  fpccial  natai^ 
and  for  whiai  there  was  a  particular  remedy,  not  by  mutoatos  at  law,  nor  by  *  bill  in  equity,  hot  by 
cjedment  to  recover  the  poflelBon  on  default  of  paymenu  3dly,  If  the  mortgagee  had  been  in  poflHian  it 
would  not  have  made  it  le(s  a  debt,  fince  the  creditor  would  thoreby  have  had  hia  remedy  in  his'own  hands. 
4thly,  It  was  fuch  a  debt  as  the  mortgagor  took  great  care  that  he,  his  hors  or  aflignsy  might  at  any  tioK 
have  liberty  to  pay  off*.  $thly.  The  running  on  of  intereft,  and  its  carrying  intercft,  prawd  Its  facing  • 
debt  i  and  the  provifo  (aying»  that  if  the  mortgagor,  his  heirs  or  aifigns,  ihould  pay  the  300  L  and 
the  rent,  or  arrear  of  rent,  &c.  in  this  cafe  by  the  word  (rent)  was  to  btf  underftood  the  intereft  or  praft 
of  the  money,  and  what  the  money  yielded.  Laftly,  He  faid  it  plainly  appeared  fsmn  hence  to  be  a 
debt,  viz.  that  in  cafe  a  mortgagee  died,  and  the  mortgagor  come  to  redeem^  he  ihooM  |ny  die  asacy 
to  the  executor,  and  not  to  the  heir  of  the  mortgagee,  though  it  was  a  mortgage  in  fte»  it  being  money 
fecured  by  and  due  on  land ;  vrherefore,  upon  the  whole,  his  lordfliip  thought  it  a  ftrong  cafe  in  favov 
rf  the  heir,   and  decreed  accordingly.  Gilb.  £qu.  Rep.  io6.  $•  C.   in  totidai  vcifais  vilh 

Chan.  Prec. 


• 


[457] 


There  is  t  I  o.  A.  by  his  will  dirc£lcd  that  his  debtSt  legacies^  andfumrek 
cL^fo  «c-  ^w/r/  he  paid  out  of  the  rents  of  his  real  efiate ^  and  hU  executor  to 
empttbeper.  receive  the  rents  till  B.  came  of  th^  age  of  25,  and  then  to  m 
/•»«'^^''»  the  furplus  to  B,  and  gives  fome  legacies,  and  then  gives  the  r^ 
"wap  b«n  ^^f  ?f^  perfonal  efiate  to  B.  B.  dies  an  infant.  Per  Cowpcr  C 
the  diftinc  if  in  the  cafe  the  refidue  of  the  perfonal  eftate  unbequeathed  had 
tion  in  this  been  dcvifed  to  a  flranger^  or  to  a  3d  perfon,  he  fiiould  hare  had 
WJCow^r.  *^  ^"^^^  ^^^  exempt  from  payment  of  debts  j  but  the  derifee  o£ 
Chan.  Prec.  the  furplus  of  the  land  and  of  the  perfonal  eftate  being  me  and 
458"^' ^'  the  fame  perfon^  on  conCderation  of  the  whole  will,  he  thonght 
Free.  456.*  ^^  furplus  of  the  perfonal  eftate  was  npt  intended  to  be  deimcd 
s.c.  reports  to  B.  free  and  exempt  from  payment  of  debts.  2  Vem*  740.  ^ 
that  A.  gave  g.-   jjju^  ini6.    Dolcman  V.  Smith. 

thtrepdaecf      ^'  ' 

his  perfonal  efiate  (before  unbefueatbed )  to  B.  fo  that  If  the  perfonal  eftate  had  been  devtfed  f  tjhweg^^ 
Ld.  Cowper  held  it  might  have  had  another  confideracion  from  the  meaning  of  the  wocdt  (befme  em* 
beqMeatbed)\   but  here  he  thought  it  could  nou  Gilb.  £qu.  Rep.  laS.    S*  €•    ia  wUm 

leibis.  ^ 

f  Gilb.  E^u.  Rep.  72.  Mich*  9  Ann.  in  cane.  Hall  y.  Braokor,  S.  P« 

If.  The 


t 
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'  1 1,  TKc  real  eflaie  is  expre/sfy  charged  with  the' payment  ofdehti^ 
ajid  the  perfonal  efiate  is  given  to  tie  executor.  Adjudged  that  the 
^ecutor  tahei  not  the  perfonal  eftate  to  his  own  ufe,.  but  as  execu* 
tor;  and  then  it  (hall  be  applied  to  difcharge  the  real  eftate  in 
favour  of  the  heir  at  law,  Pengelly  faid,  that  if  thefe  words  (to 
her  oivn  ufe)  or  the  like  had  been  addedj  it  might  give  fome  caufe 
of  doubt,  but  little  ftrefs  was  laid  on  the  manner  of  creating  her 
executrix.  The  decree  was  direfted  to  be  of  the  furplus  of  the 
perfonal  eftate  after  the  legacies  paid.  Gibb.  41,  42.  Hill. 
2  Geo,  a.  in  the  exchequer.     Lucey  v.  Bromley. 

12.  A.  feifed  in  fee  makes  a  mortgage^  and  then  devifes  the 
lands  to  B.  and  gives  feveral  mofiey4egacies  to  C.  D.,  fa*r.  and  ivills 
that  all  his  debts  Jball  be  paid  out  of  his  perfonal  eftate i  and  if  that  be 
ntit  fufftcimty  then  the  legatees  to  abate  in  proportion.  The  queftion 
was,  whether  the  mortgage  ftiould  be  paid  out  of  the  perfonal 
dlatc,  fo  as  to  difappoint  the  legatees,  there  not  being  fufficient 
to  pay  both,  .&c.  Per  mafter  of  the  rolls,  it  is  a  rule  in  this 
court  that  a  hxres  fa£Vtis,  as  well  as  natus,  (hall  have  aid  of 
the  perfonal  eftate,  but  not  to  difappoint  legatees ;  and  therefore  if 
the  heir  or  devifee  docs  cxhauft*the  perfonal  eftate,  as  they  may 
at  law,  this  court  will  turn  the  legatees  upon  the  land,  &c. 
But  this  cafe  turns  upon  the  particular  wording  of  the  will ;  and 
though  the  teftator,  willing  his  debts  Ihould  be  paid  out  of  his 
{feifonal  eftate,  and  if  that  falls  ihort,  then  the  legatees  (hould 
abate  in  proportion,  feems  prima  facie  to  import  no  more  than 
the  law  fays,  and  fo  axe  to  be  confideted  as  furplufage,  yet  it 
holds  upon  confideration  that  thefe  words  do  really  import  more ; 
for»if  die  perfonal  eftate  was  exhaufted  by  the  devifee  to  pay  the 
mortgage,  as  it  might  be  at  law,  then  by  the  law  of  this  court, 
whicn  is  as  much  the  law  of  the  land  as  the  common  law,  the 
legatees  ftiould  come  upon  the  land  without  any  abatement;  [  458  ] 
but  here  the  teftator  fays,  they  ftiould  abate  in  proportion,  and 
confequently  to  give  them  a  remedy  upon  the  land  is  'to  con* 
tradi£l  the  will;  wherefore  the  debt  upon  the  mortgage  is  to  be 
cmputid  amongft  the  other  debts  of  the  teftator ^  and  the  furplus  only 
to  be  divided  amongfl  the  legatees^  &c*  MS.  Ri^p.  Michi.  4  Geo.  2« 
i<&  cane    Reeves  v/  Heme. 


.    (D)     Charge.     Where,  on  the  Real  Eftate. 

1,  "1^  O'  man  can  charge  his  heir  but  as  a  part  of  himfelf,  and 
•^^  therefore  beginning  with  himfelf.    Hob.  130.  pi.  172. 
Trin.  12  Jac.     Gates  ▼,  Frith, 

2.  As  to  the  difpofalofmy  efiate^  Idewfe  the  fame  as  follows ;  and 
then  devifes  Wbite^cre  to  JB.  his  eldeft  fon  in  tailfpecialy  remain- 
der /e  £1/  3  other  fous  in  tail  male  fucceffively,  and  devifes  copper^ 
vHneSj  tSfr.  to  B.  to  be  fold  to  pay  dibtSj  and  then  gives  to  his  daugh- 
ter 30  L  per  ann.  till  x  2  years  old,  and  afterwards  50 1.  per  ann, 
tiU  marriage,  and  gives  her  1500/.  to  be  paid  by  B.  within  3 
Vol,  JV,  N  o  months 
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mmfif  after  marriagi,  and  tnakes  B*  executor,  and  iica.  Tkt  per* 
fonal  eftate  fell  fliort.  Cowper  C.  ordered^  preceHoits  to  be 
fearchcd^  but  thought  the  lands  not  charged*  ^  Chan.  Free.  449* 
pi,  287.  Mich.  1617.    The  Ld.  Pawlct  v.  Parry. 

3.  A*  feifed  of  land  in  fee  devijed  fevered  kgades^  and  then  df* 
vtfed  lands  to  B.  and  C*  bis  wjAjir  life,  upon  amJitkn  that  B.  Ins 
executors  J  adminlfiratorsy  atid  qnignsyjbwld  pay  all  bis  diks  and  U» 
gaciesi   and  after  the  death  of  B.  and  C.  he  devifed  the  inheri- 
tance to  D.  and  the  heirs  of  his  body.    B.  C.  and  D*  joined  in 
fale  of  the  lands  to  J.  S.    It  was  urged  that  by  the  limitation  over 
to  D.  in  tail  the  condition  was  deftroyedy  and  fo  the  purchaibt's 
eftate  not  liable  in  law  or  equity  to  tne  debts  or  legacies^  though 
he  had  notice.    But  per  cUr.  the  lands  are  liable  in  equity,  and 
fo  decreed  againft  the  purchafor  with  damages  and  cofts,  and  he 
to  take  his  remedy  over  againft  C.  (B.  being  dead)  for  the  pro* 
fits  received,  and  (he  was  decreed  to  pay  the  fame  to  the  purcba* 
for,  for  which  purpofe  he  was  to  have  the  benefit  of  diis  de» 
cree.    Nelf.  Ch.  Rep.  38.  12  Car.  i.    Newell  v.  Ward  &  Bright* 
more. 
S.  C  cited         ^.  If  a  man  devijes  lands  for  payment  of  debts,  and  makes  em  ixt* 
? ^^%\m.  ^^^y  ^"^  leaves  a  perfonal  eftate,  no  part  of  the  peifonal  eftate 
7xS.  in  cafe  fiiall  go  to  the  payment  of  debts,  becaufe,  by  making  ^an  execu- 
•fWain-      tor,  the  teftator^s  mtent  appears  that  the  executor  fliall  have  the 
|[^^^    goods,  becaufe  the  teftator  has  made  other  provifion  for  the  pay- 
—In  fttch     ment  of  his  debts  \  but  if  a  man  difpofes  hnA  fir  payment  ofddis^ 
r^tuft^*^  anJi////  inuflati,  die  perfonal  eftate  Is  chargeable  in  the  adnuni^ 
though  b^   ftra  tor's  hands  io  the  payment  of  debts  \  forfo  the  more  land  will 
^Dcatfaed  to    remain  for  the  benefit  of  the  heir,  or  more  money  for  the  hnd 
^auVM*  ^^^*  ^^  ^'^  intent  appears  that  the  adminiftrator  (hall  have  an 
applied  i  for  ^^S  ^  P^  Fountain  Serj.  and  admitted  as  reafonable  by  the  ma^ 
Ikcukesit     ter  of  the  rolls.     Lev.  203  •   Hill.  18  &  ip  Car,  2.   in  c^nc. 
!l^"ihe'*Sj.  Fc'^J^*"^  V.  the  Executors  of  Harlfton. 

▼ife  18  faperfluoiU2  but  if  the  fame  had  been  deviled  t9  t^fimger^  who  «|tt  wnt  tmc9tar^  foch  tbc^e^ 
ftoold  take  it  difcharged  of  debts,  or  only  to  be  ini^d  of  chc  rca}  eftate.  '  Cilb.  £f  o.  Rep.  7s.  9  An. 
HaU  ▼•  Bfookcr.— ^Bttt  in  fuch  cafe  if  vxj  fartuwlar  ftgteyy  as  a  horfe,  or  500 1*  in  oionci',  or  asy 
part  tmly  •/  the  ftrjtnal  tfate^  be  bequeathed  t^  tn  txeottoTf  fttch  particular  legacy*  not  beiog  caft  «pM 
him  by  the  law  only,  ihall  not  come  in  aid  in  cafe  of  a  deficiency ;  bat  he  ihall  be  charBBihte  e^  is 
fcfpea  of  the  furpiiii  caft  tf pop  him  by  the  law.  Agreed.  CUb.  £qu«  Rep*  7 1*.  ia  cafc  of  HaH  fw 
firooker.  •     '         ^ 
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'^'*  .  _        5.  My  debt  J  andlegada  heingfirjl  dtduSed,  Jdevtft  aO  my  titte 

a  charge  on  ^^^*  ^^  perfonal  to  J.  S*    Per  Finca  C.  this  amounts  to  a  do* 

the  lands  $  vife  to  fell  for  payment  of  debts.     Vern.  45,  pL  45.  Pafch.  1682. 

^tthai;  Newman  V.  Johnfon- 

the  lands  tiU  after  the  debts  and  ^gaciet  are  paid.  Chin.  Fnt,  t«S«  jjU  ayo*  PaftJu  171  <•  Tfli* 
kins  Y.  TomkinL 

a  Chan.  5,  ^^  devlfcd  bis  debts  to  be  paid  out  of  bis  real  and  perfonal  efate. 

Trin/  34^*  ^^^  cxccutoTS  paid  morc  than  his  perfonal  eftate^  They  fluJi  be 
car.».s.p.  rcimburfcd  out  of  the  real  eftate.  2  Chan.  Cafes,  loo.  Tiin. 
cJ^j^%.  34  Car.  2.  Anon. 

AAmu 


^.  One  devifed  all  his  lands  to  A.  and  the  heifs  of  his  bod^.  The  court 
Vemainder  oytrj  and  in  another  part  of  the  will  dcvifed  to  A.  ^^'f^^^^atthii 
all  hUj>erfonal  eftate,  and  makes  him  executor,  ntnUitig  him  to  pay  fi'm^'in  * 
bis  debts.  This  is  a  chatge  upon  the  lands  as  well  as  upon  the/rr*  i>oin.  Proc. 
final  tfiate  to  pay  the  debts.  Vem.  411.  pi.  386.  Mich.  1686.  p)^^™","^* 
Clowdfly  T.  Pelham,  cited  per  Hutchins  Commiff.  N.  Chan.  Rep.  in  pu  '208.'* 
178.  in  the  cafe  of  Webb  V.  Sutton ;  and  diitinguiihes  between  i^eaieftate 
a  defiring  in  a  will  to  pay  debts,  and  defiring  to  pay  a  monej^Ugacp  J^ bc**h**ii 
that  in  the  iaft  cafe  it  is  no  charge  on  the  land.  witbaf]*!i^ 

nuity  giTca 
\rf  the  wiU,  thtrngh  so  txtrtfi  xoordt  to  ciarge  tbt  tanJ,  the  executor  being  devifee  of  the  Und.     Per 
lords  comiDiffioners.    a  vero.  14}.  pl.  140.    Trin.  1690.   Elliot  v.  Hancock*.        But  thi<  cafe  wai 
denied  by  the  mafler  of  the  rolls,  4  Nor.  1738.  in  cafe  of  MlksT.  Leigh. 

8*  As  for  my  nvmrdly  ifiate  I  give  my  daughter  lo  /•  to  be  paid  by  As  for  my 
my  executor f  and  I  give  her  lo/.  per  ann*  during  her  life^    to  be  ^^P^^ 
paid  by  quarterly  payments ;  and  all  the  rejl  of  my  real  and  per^  ifb^rewitb 
fonal  e/laie  I  give  to  my  fony  &c.    The  court  doubted  if  this  was  God  hath 
a  charge  on  die  real  eftatc.    Nclf.  Chan.  Rep.  i cc.  Hill.  1680.  ^^"^  T>  / 
at  the  rolls.    Joyce  s  cafe.  poje  thereof 

•  as  follows  I 

Ttrftf  I  vnli  tbtt  all  my  debts  hejuBly  patd  vfbicb  I  Jball  owe  at  my  death  to  ^y  perfon  or  perfont 
whatfoerer  j  alfo  I  devije  ail  my  efiate  in  G,  to  J,  S.  This  was  all  the  real  eftate  the  teftator  Jiad* 
Per  Ld^  Keeper  Wright,  this  is  a  chai^  on  the  real  eftate  for  payment  of  debts.  Ch.  Piec.  zb^ 
pi.  XI5*  Mich.  1706*   Bowdlerv.  Smith. 

9«  A.  deirifed  lands  to  B.  in  tail)  remainder  over^  and  gives 
power  to  his  executor  to  raife  500  /.  out  of  his  efiate  for  his  next  heir^ 
|f  the  executor  fhall  think  it  neceffary,  and  defires  hitfi  to  fee  his 
debts  paidy  and  gives  to  his  executor  all  the  reji  and  refidueoi  his 
eftate  unbequeathed,  to  pay  and  diftribute  as  he  (hall  think  fit. 
Per  CommiilionerS)  the  executor  has  power  to  fell  tlie  lands^  and 
the  real  eftate  by  the  will  is  fubje£led  to  the  payment  of  debts* 
^  Vcrn.  153.  pi.  149.  Trin.  1690.     Wareham  v.  Brown. 

xo*  Decreed  by  Somers^  id.  chancellor,  that  where  a  real  efiate 
is  upon  an  equitable  title  made  fubjeB  by  this  court  to  the  payment  of 
debts,  and  it  appears  that  there  is  a  ftsfficient  legal  eftate,  (i.  e.) 
gpods  and  chattels  tofaiisfy  debts  upon  fpecialties^  for  which  the  cre- 
ditors may  have  remedy  at  law  againft  the  executor ;  in  fuch  cafe 
the  debts  uponfmple  contraffy  for  which  there  is  no  remedy  at  law^  *^ 
Jhall  be  frf  fatisfed  out  of  the  equitable  efiate.  3  Salk.  83.  pi.  4  j 
Hill.   1697,    Feverftone  V.  Scetle. 

II.  A  man  devifes  a  legacy  out  of  his  landy  and  died,  leaving 
fufjicient  ajfets  for  the  payment  of  all  his  debts  and  legacies.  Per 
Holt,  that  legacy  ought  to  be  paid  out  of  the  land  ;  for  it  is  a 
charge  on  the  land,  and  not  on  goods.  Though  Cowper,  king's  [  460  ] 
counfel,  faid,  that  in  chancery,  if  it  be  not  exprefTed  that  legacy 
ihould  be  paid  out  of  land,  and  not  out  of  goods,  if  there  be 
fufficient  aflets  they  will  charge  them  in  eafe  pi  inheritance ;  to 
which  Holt  anfwered,  if  chancery  be  meddlirfg  with  wills,  they 
might  to  go  according  to  law*  la  Mod.  342.  Mich.  11  W.  3. 
Anon. 

N  s  a  12.  B. 
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11.  B*itit66ts  xroidt  his  will^  and  amongft  other  kgirieCy 
dtvifid  an  annuity  of  20 1.  per  ann.  Iv  C  to  be  paid  quartedy, 
and  gives  other  legacies^  and  then  has  this  claufe^  aU  the  refl  ^ 
mj  real  andpfrjcnat  eftate^  not  before  bequeatbedf  (my  debts  being  fniy) 
J  give  to  my  brother  u.  and  makes  nun   fole  executor,  and  lord 
keeper  held  the  lands  were  charged  by  B/s  will*    Abr.  Equ.  Cafes 
74.  Pafch.  1702.     Quintine  V.  Yard. 
Chaft.Prec.       13,  A.  devifed  to  B.  his  heir  at  law,  his  lands  for  Ufe,  re- 
s^c'**ic!**  mainder  to  her  iffue,  remainder  over,  but  in  the  beginning  of  the 
€Mdiiifly»      ^iU  he  fays,  I  iJuiU  and  devife^  that  my  debts j  legacies^  and  fune* 
and  that       rals^Jball  be  paid  in  the  Jirjl  place. '  A.  nukes  B.  executrix.     Cow- 
^^wiftT*  per  C.  decreed  tlie  real  eftate  liable  to  the  payment  of  debts, 
his  real  or      and  faid,  that  the  dire£bing  the  debts  to  be  paid  in  the  firjl  piace 
perfonal        imports,  that  before  any  devife  by  his  will  fliould  take  effed,  his 
pwScuUr"^  debts,  &c.  fliould  be  paid,  and  fcemcd  to  lay  fome  ftrefs  ujjoa 
perfoafor      the  word  (devi/ej,   2  Vem.  708.  pi.  630.  hill.  17 15.    TrottT. 
tbofe  pur-     Vernon. 

pole*,  the 

perfona  that  come  widiin  that  defcription  muft  be  fuppofed  to  be  in  his  view,  and  it  muft  be  takes  to 
be  a  devife  t'or  the  benefit  of  legatees  and  creditors,  preferable  to  any  difpofitjon  whatfocrery  eScbcf  of 
his  real  or  peifonal  eftate,  and  confeqaently  both  are  made  liable  thetcnnto.  ■  CUb.  £^q.  i^p.  Iti* 

S.  C.  in  totidem  verbis  with  Chan.  Prcc. 

Chan.  Prec.  i^,  A.  devifed  his  fee-farm  rent  to  be  fold  for  the  payment  of  tis 
sJcf^'u?'  A*//,  and  thefurplus  arifing  by  falc,  after  debts  paid,  he  devifed 
Chancellor  to  his  brother  B.  his  heir  at  law,  and  to  his  brother  C.  and  to  his 
was  dear  of  brother-in-law  D.  and  willed  his  houjhold goods  fhculd  go  along  tatb 
thl1er"ol!S'  ^^^  l>^'f^y  and  devifed  the  rcR  and  refdue  of  his  perfinai  eflaU,  h 
eftate  was  his  ffer  E.  and  made  her  exen/trix.  The  queftion  was,  whether 
not  liable  in  the  perfonal  eftate  fliould  be  applied  to  the  payment  of  debts  in 
and  decreed  ^^^^  of  the  fee-farm  rent?  Per  lord  chan.  a  difference  is  to  be 
according  y.  taken  where  an  efl ate  is  to  be  fold  out  and  out  for  payment  of  dd^% 
j-Giib.  Eq.  j^d  wherc  only  the  debts  are  charged  on  it,  and  the  eftate  made  Ka- 
M^amwright  ^'^  ^^  the  dcbts,  and  cited  Feltham's  case,  r  Lev.  203.  and 
v.Bcndioe,  the  prcfeiit  cafe  is  tlie  ftronger,  becaufe  \\kt  farphu  arifing  by 
f '  ^'  ^"L  ^^'^'  ^^^^^  debts  paid,  is  not  to  go  to  the  heir,  but  is  devifed  away ; 
only  cnpied  ^"d  bcfidcs,  here  the  debts  being  great,  the  devife  of  the  perfoud 
from  Chan,  eftate  would  comc  to  nothing,  which  at  law  is  deemed  the  worft 
s  c  Tited  c^"^''^*^*^'^  ^^^^  can  be  made  of  a  MriU,  and  therefore  decreed 
by  Ld.  c.  the  debts  fliould  be  paid  in  the  firft  place,  out  of  the  money  atlf- 
Taibot,  Ca-  ing  by  fale  of  the  fee-farm  rents,  and  the  perfonal  eftate  only  to 
ioLd.^Taf-  ^^^^  '^  ^^^  ^^  ^^  fund,  if  deficient,  and  the  furplus  of  the  per- 
bot'8  Time,  fonal  eftate  to  the  fifter,  the  executrix.  The  devife  of  the  reft  and 
ftoS.  Tfin.  refidue  of  the  perfonal  eftate  to  her  is  to  be  underftood  what  he 
MfeoVsia-  l^^d  not  otherwife  devifed  by  his  will,  viz.  the  houfliold  goods  to 
pictonv.  go  with  the  houfe,  and  not  the  refidue  after  the  debts  paid. 
CoiviUs.       2  Vem.  718.  pi.  637.  Mich.   1716.    Wainright  v.  Bendlowes. 

MS.  Rep.  I  J.  Cafe  upon  a  will;    it  begins,  as  to  all  my  worldly  eftate,  I 

t  Geo.  in      S'"^^  ^"^  '^Ifp^^^  thereof  in  manner  following,  and  then  gitw  feveral 


teir  at  law  to  the  tcftator)  and  makes  him  file  executor.  The  wIB 
was  executed  in  the  prcfence  of  three  witncflcs,  with  other  cir- 
cumftances  required  by  the  (latute  29  Car.  2.  of  frauds  to  pafs 
or  charge  lands.  Note,  there  was  an  eseprefs  devif  toffime  lands 
in  the  will  to  a  relation  of- the  teflator*  The  queftion  was,  if  the 
real  eftate  of  the  teftator  be  chargeable  with  tlic  legacies  and  an- 
nuites  in  default  of  the  perfonal  eilate  ?  It  was  infifted,  that  the 
real  eftate  was  not  chargeable  with  the  annuities  and  legacies^ 
xft,  becaufc  no  exprefs  charge  upon  the  land;  and,  2dly,  no 
implied  charge ;  becaufe  exprefsly  declared  by  the  teftator,  that 
the  annuities  and  pecuniary  legacies  ftiould  be  paid  by  his  execu- 
tor, which  ftrongly  implies  the  intent  of  the  teftator  to  be,  that 
the  annuities  and  legacies  ihould  be  paid  out  of  the  perfonal  eftate^ 
being  dire£^ed  to  be  paid  by  one,  viz.  his  executor,  who,  as  fucb, 
has  nothing  to  do  with  the  real  eftate ;  and  though  in  this  cafe, 
it  happened  tliat  the  executor  was  heir  of  the  teftator,  yet  that 
will  not  alter  the  cafe,  but  it  is  the  fame  as  if  they  were  two 
diftinfl  perfons,  becaufe  he  claims  by  two  diftin^  titles^  viz.  the 
land  as  heir  at  law,  and  not  by  the  will,  and  the  perfonal  eftate 
by  the  devife  of  all  the  reft  and  refidue  of  his  goods,  chattels,  and 
eftate,  and  as  executor;  they  likewife  infifted,  that  the  real 
eftate  of  the  teftator  did  not  pafs  to  the  executor  by  the  devife  of 
all  the  reft  and  tefidue  of  his  goods,  chattels,  and  eftate,  becaufe 
the  word  eftate  follows  and  accompanies  goods  and  chattels,  and 
therefore  fliall  be  reftrained  and  confined  to  that  fort  of  eftate 
which  went  before,  viz.  perfonal  eftate,  though  they  admitted  the 
word  (eftate)  itfelf,  or  accompanied  with  other  words  which 
found  in  reality,  would  pafs  land  in  a  will.  Per  Cowper  C.  the 
real  eftate  of  the  teftator  is  chargeable  with  the  pecuniary  legacies 
and  annuities  by  the  will#  It  was  certainly  the  intent  of  the  tef- 
tator, that  the  annuities  and  legacies  ftiould  be  paid,  and  Lwill 
endeavour  to  fupport  the  plain  and  exprefs  intent.  It  is  certain, 
from  the  whole  frame  of  the  will,  that  the  teftator  meant  to  dif- 
pofe  of  all  his  eftate,  both  real  and  perfonal;  for  in  the  begin- 
ning* of  the  will  he  fays,  as  to  all  his  worldly  eftate,  he  gives 
and  difpofes  thereof ;  and  afterwards  does  exprefsly  devife  part  of 
Kis  real  eftate",  fo  that  it  is  apparent  he  meant  to  difpofe  of  his 
real,  as  well  as  perfonal  eftate,  by  his  will ;  then  comes  the  laft 
claufe,  all  tlie  reft  and  refidue  of  his  goods,  chattels,  and  eftate, 
he  gives  to  his  executor ;  now  the  words  (reft  and  refidue)  in 
this  place,  may  have  fome  ftrefs  laid  upon  them,  and  feem  to  re- 
fer to  the  introduftive  claufe  in  the  will,  (as  to  all  his  worldly 
eftate,  &c.)  which  certainly  extend  to  lands  in  a  will,  and  will 
bear  a  larger  eonftruftion  by  reference  to  the  firft  claufe,  by 
which'  he  intimates,  that  he  intended  to  difpofe  of  all  his  eftate 
both  real  and  perfonal,  by  his  will,  and  therefore  he  was  of  opi- 
nion, that  by  the  devife  of  all  the  reft  and  refidue  of  his  goods, 
chattels,  and  eftate,  all  his  lands  do  pafs  to  his  executor,  and  that 
he  takes  by  the  will,  and  not  by  defcent  as  heir  at  law,  and  that 
the  lands  fo  devifed  to  him  are  chargeable  with  the  pecuniary  le- 
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?;acie8  and  annuities^  if  the  perfonal  eftate  faUt  flioxt  to  &tia(f  Am 
iame^  and  decreed  accordingly. 
MS.  Rep.  16.  Mr.  Parrr  having  5  fons  and  2  daughters  makes  his  will^ 

Mich.  which  begins  thus,  viz.    As  to  my  ejlati  Idifpofe  cf  it  in  manner 

Canc^Ld.    foUonvtng  ;    and  then  he  gives  feveral fpecifick  legacies  to  hii  diUreu^ 
Henry  Paw-  and  devifes  l!)is  lands  to  his  eldejl  fin  Charles  (the  defendant)  eanttB 
kt&Uz.  T.  ^jyg  ^^yj.  ^^/p  of  his  tody,  remainder  to  his  id  fin  in  tail  maU^ 
*"^*  and  fi  on, to  his  other  3  fons  in  tail  male  fucceflively.     He  alfo 

devifes  fiveral  debts  and  chattel-interefts  to  his  elde/lfin  Charles^  end 
then  he  gives'  1500  /.  a-fiece  to  his  2  daughters  at  21  years  of  agt^  or 
day  of  marriage^  to  be  paid  by  his  /aid  fin  Charles^  and  makes  bim 
f  462  ]  file  executor*  The  queftion  was,  if  the  real  eftate  exprefsly  dc* 
vifed  to  his  fon  Charles  in  tail,  with  remainders  over  in  tail  male 
to  his  other  fons,  is  chargeable  with  this  pordon  of  1500L  de^ 
vifed  to  the  plaintiff,  being  dire£ted  by  the  will  to  be  paid  by  his 
fon  Charles  the  firft  devifee  in  ^ail  and  executor.  For  the  phiiw 
tiff  was  cited  the  cafe  of  Cloudeslet  v.  Pelham,  in  Cane.  idSd. 
The  devife  thci*^  was  to  truftees  in  tail,  yet  the  court  held  that 
the  lands  were  chargeable  with  payment  of  debts  implicitly  by 
.  that  will.  Per  Cowper  C.  this  is  a  very  doubtful  cafe ;  the 
lands  are  fettled  by  mis  will  upon  the  teftator^s  fons  fuccefEveiy 
in  tail  male,  which  makes  it  very  different  from  the  cafe  of  a  de» 
vife  in  fee.  Cafes  of  this  nature  have  been  carried  very  hx  al« 
ready  in  this  court,  to  charge  land  by  implicadon,  out  of  an  in* 
clination  in  the  court  to  make  every  part  of  the  will  take  efied  ^ 
and  if  there  be  precedents  fuiHcient  to  wairant  a  charge  apm 
lands,  fettled  and  intailed  by  the  will^  I  (hall  be  wUling  to  do  it 
now  out  of  the  fame  inclination.  The  lands  are  not  dire£Uy  and 
abfolutely  given  to  the  defendant,  who  is  dire&ed  by  the  will  to 
pay  the  1500L  to  the  plaintiff,  but  only  fub  modo  with  limi- 
tations over  to  the  other  fons  in  tail  male  fuccefBvely.r  Suppofe 
the  defendant,  the  firft  devifee  in  tail,  and  who  is  dire£led  by 
the  will  to  pay  this  1500  L  to  the  plaintiff  at  her  age  of  21  years, 
or  day  of  marriage,  had  died  without  iiTue  before  the  1500  L 
bad  become  payable,  would  this  1500 1.  be  a  charge  upon  the 
eftate  tail  of  the  2d  fon  who  is  next  in  remainder?  I  will  take 
time  to  Gonfider  of  this  cafe,  and  in  the  mean  while4ct  the  maftcr' 
take  an  account  of  the  peifonal  bftate  of  the  teftator,  and  make 
an  eftimate  of  the  quantum  thereof  at  the  time  of  making  the 
will ;  for  that  may  give  fome  light  to  find  out  the  meaning  of 
the  teftator.  It  might  then  be  fufficient  to  fatisfv  all  debts  and 
legacies,  though  fince  it  may  be  infufficient  by  fuofequent  loldl 
or  accidents.    Curia  advifare  vult. 

J  7*  Legacies  by  will  were  charged  on  the  land  (viz.)  charged  with 
the  payment  of  her  legacies  abovementioned.  The  teftatrix  aner  gave 
other  legacies  by  a  codiciL  It  was  obje£ied^  that  thefe  wonb  could 
not  extend  to  the  legacies  in  the  codicil,  but  admitted,  that  if 
the  real  eftate  had  been  charged  with  the  payment  fftbe  teMmtrij^s 
legacies  in  general^  it  would  have  taken  in  the  legacies  in  the  codi- 
Cilf  they  being  as  much  her  legacies  as  the  legacies  m  the  wilL 

Dcciced 


Decteed  the  kgades  by  eocKcd  clurgeablc  ovlr  on  the  perfoQil 
eftatc  Wm9/8  Rq).  421.  42  j.  Pi^ch*  1718.  in  cafe  of  Matters 
T.  Sir  Haroonrt  Mafters* 

1 8.  A.  made  his  will,  and  begtm  it  thus,  viz.  At  to  mj  vmrUly  At  the  cM 
efiaie  X(^MetbiJiime%AioVLovr%\  after  mj  Mts  and UgacUs paidy  ^^^^^ 
&c*  and  then  gave  feveral  legacies,  and  alfo  p()rtions  to  his  Iddeda^ite^ 
daughters ;   and  then  added,  ^er  all  my  legadts  faid,  I  give  the  ^^^  >f  in 
rejidue  ofmyperfinal  ejlate  to  mjfons    and  then  he  devifed  his  fee-  ^l^^ 
JimpU  lands  to  his  (only)^^  and  bis  heirs,  and  if  he  dies  tvithout  iffue  been  a  w^mf 
in  the  life  of  any  rfhis  daughters y  then  to  his  daughters ;  and  ordered  ^'f'^'fi^ 
interefl  to  be  paid  by  the  executors  for  the  daughters^  portions j  and  made  ^/^^jf 
his  fon  and  J.  S.  executor^.    The  perfonal  eftate  was*  near,  but  feemt  die  ' 
iiot  fully,  fufficient  to  pay  all  the  portions.     Ld.  C  Macclesfield  *«<*•  ««>«W 
faid,  that  as  plain  \7ords  are  requifite  to  charge  the  eftate  of,  as  to  cUmT* 
difinherit,  an  heir.    His  lordfhip  took  notice  of  the  intereft  beine  therewith  hy 
dire£bed  to  be  paid  by  the  executors,  and  that  the  deficiency  of  ^^^ 
the  perfonal  aflets  was  not  fudi  as  to  leave  the  daughters  defti*  ^  by  his* 
tute,  and  decreed  the  real  eftate  not  liable.     2  Wms.'s  Rep*  187.  will  takes 
Trin.  1 723,    Davis  v.  Gardmer.  ?^^«»  ^^ 

'    •'  ^  he  had  h. 

mited  annuities  to  his  dieft  fon  and  his  wife  fiinr  their  lively  and  then  changes  all  his  real  eftate  with 
payomt  theraof ;  and  afterwards  he  linuts  the  manor  of  H.  to  C.  his  id  fon,  in  ftriA  fettlement,  r«* 
nainder  to  D.  in  like  manner>  and  then  dtwfa  to  C,  all  •tber  hit  efiates^  real  and  ptrjonal^  wbatjot^tr^ 
mod  ^htrdtevtTy  r»  hm^  hit  heirs,  execatortf  admrnfratort^  and  tffignty  fir  ever.  And  firther^  mf 
noill  it,  ^Cm  thct  mfJaidpM  B»f>allfay  all  wf  dehtt,  &c»  and  ait  legac'ut,  &e»  lefu^thed  h/  thii  mf 
^U*  And  then  hequeathea  to  hit  younger  children  2000  /•  a^fiece,  A.  di;d  *  feifed  of  no  real  eftate  but 
the  manor  of  H.  only.  The  qoeftion  was,  vhether  the  eftate  devifed  in  ftrid  fetikment  was  fubjed  to 
the  pay  off  yonnger  children^*  portion  ?  And  Mr.  J.  Parlur,  who  heard  the  caufo  for  my  Ld.  Chan- 
celfor,  was  of  opiidoo,  that  this  real  eftate  was  chargeable,  thcfe  portions  being  for  younger  childfen« 
who  are  conffdered  as  crediton  In  a  court  of  equity ;  and  in  the  cafe  of  creditors  it  has  been  held,  that 
where  a  tefiator  in  the  hepnninz  of  his  will  dtelaret,  that  be  is  difpofing  of  all  his  wordlj  tfiate,  and  then 
gkfet  a  direffion  that  his  dehs^all  he  paid,  the  debts  thereby  become  chargeable  on  the  real  eftate  as  well 
te  die  perfonal  \  and  u  to  an  obje^oo  that  A.  had  ufcd  proper  words  to  charge  bis  real  eftate  with  pay- 
of  the  annuities,  bat  had  not  in  relation  to  thefe  portions/  a|id  that  therefore  his  intent  wu  not 


Che  lame,  he  £ud  it  was  not  condofive ;  for  a  teftator  may  ufe  exprift  ivords  of  jfbargma  in  anttaitof 
his  wO,  and  may  create  a  charge  by  mfruatim  in  another  fart  rfit  $  and  as  to  the  obje^on  uat  A* 
had  made  a  different  f and  for  faymfnt  of  the  legacies  out  of  the  rtfdue  of  his  real  efiate  which  he  gave  s» 
C  he  faid,  that  if  tne  hit  was  fo,  that  there  was  any  fuch  refidue,  the  argument  woold  be  good ;  biit 
that  there  was  no  fuck  refidue  in  £iiift)  »a4  decreed  accordingly.  Bam.  Chan.  Hep.  S6.  Pafch.  1740. 
Wchh.  ^.  Webb.  •  [  463  J 

19.  jlf  touching  alt  fuch  vjorldly  eftate  which  God  hath  bleffed  me 
with,  t^fprf<  cf  the  fame  as  follows  :  Imprimis y  I  will  that  all  my 
ji^ debts  be  paid  and  fatisfied.  It  was  argued  that  it  is  a  general 
preface  to  make  a  general  difpofition  of  his  real  and  perfonal 
eftate  as  is  mentioned  after  in  the  will ;  that  it  is  an  independ* 
cnt  chufe,  and  means  only  an  intention  of  a  general  difpofition. 
He  after  devifes  his  freehold  and  copyhold  eftate  to  his  fon  and  his 
heirs,  when  he  comes  to  2 1 ,  paying  his  wife  1 00 1.  a  year  for  her 
4owcr  in  the  mean  time,  After  100 1.  per  ann.  to  his  wife  for 
4ower,  the  reft  of  the  profits  to  be  put  out  for  benefit  of  all  his 
children,  but  made  no  provifion  for  debts.  It  was  infifted  that  if 
a  man  devifes  lands  after  debts  paid,  that  is  a  charge  -,  but  it  was 
decreed  that  this  is  not  a  charge  of  debts  upon  the  real  eftate* 
|tfS.  Rep.Tnn.  9  Geo.  1723,     Barton  v.  Wilcocks, 

ao.  The  defendant  was  executor  and  devifee  of  the  real  eftate 
^  9^6  Moor^.    Tbe  bill  was  to  be  paid  30/.  which  the  plaintiff  had 
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tent  to  Moote^  either  out  of  the  perfonal  eftatc,  if  ftifficient*  or  if 
not,  then  out  of  the  real  edate,  for  this  reafon,  becaufe  %fo9L 
lending  of  the  money  the  title  deeds  of  the  real  efate  tvere  put  into  tU 
bands  of  the  plaintiff  j  and  it  nvas  inidorjed  upon  thefu^  that  it  was  agreed 
that  the  deeds  nverefo  depofited^  as  afeoirityfor  the  payment  of  Jo  nuiA 
tnoneyy  and  the  couit  declared  the  real  eilate  in  this  cafe  charged 
with  the  faid  debt.  MS.  Rep.  Hill.  lo  Geo.  i.  17^3.  AtkmfonT. 
Swift. 
17  July,  ^^*  Teftator,^^//  in  fee  of  a  farm,  called  KtlV s-^enementj  in 

1739.  Miles  the  county  of  Somerfet,  andofvao^zx  called  BovuryHaji  intaU^ 
¥»  Uish.      by-will  devifed  as  follows,  viz.  As  to  all  my  worldly  goods,  I  give  • 
all  tliat  tenement,  called  HilPs-Tenementj  to  my  nvife  Joan  for  her 
lifey  and  after  her  deceafe,  then  to  my  Jon  Rshert^  and  his  heirs^  fer 
ever.     Item,  I  give  to  my  fecond  fon  Henry  i^oL  to  be  paid  when 
.  Robert  Jball  come  into  pojjejjton.     Item,  I  give  to  my  daughter  Mary 
Leigh  150/.  /0  be  paid  in  12  months^  at,  and  upon,  the  time  that  my 
fon  Robert  Jhall  come  to,  and  ^^'c;^ /^^ /r^m^/ abovementioned  ^ 
and  in  caje  my  fon  Robert  die  before  my  nuife  Joan,  my  fon  Hmry 
coming  into  pojfejfton^  and  furviving  his  {2ia  mother y  Jball  pay  to  my 
daughter  Mary  Leigh  the  fum  of  200  /•   Item,  all  the  reft  and 
refidue  of  my  goods  and  chattels  I  give  to  my  wife  Joan,  whom 
I   appoint  fole   executrix  of  this  my  laft  will  and  teftamcnt. 
Robert  and  Henry  both  died  in  the  life-time  of  Joan.     Upon  Joan's 
death,  Henry,  tne  fon  of  Henry,  the  younger  brother,  enters  on 
the  premifes.     Mary  brings  her  bill  againft  him,  to  have  her  legacy 
of  150  1.  or  200 1.  out  of  the  land,  according  to  the  dire&ions  ctf 
the  will  I  but,  upon  confideration,  the  counfel  for  the  plaintiff 
thought  proper  to  waive  their  demand  of  the  laft  legacy,  and  to 
infift  rather  upon  the  firft.     Mr.  Greene  for  the  plaintiff  iniifted, 
that  this  legacy  was  not  contingent,  but  abfolute,  given  to  her 
immediately,  though  the  time  of  payment  was  future,  (viz.)  when 
Robert  (hould  come,  into  pofleftioa  of  the  eftate ;  diat  therefore 
[  464  3    the  circumftance  of  Robert's  and  Henry's  dying  in  the  life-time 
of  the  mother,  which  the  teftator  could  not  lorefee,  did  not  alter 
the  cafe,  or  take  away  that  which  was  already  vefted  in  her* 
2dly,  That  this  was  a  charge  on  the  land,  and  if  it  wasfo  in  the 
hands  of  Robert,  it  muft  remaiif  charged  into  whofefoever  hands 
it  fliould  afterwards  come  \  nor  is  it  in  the  power  of  the  defendant 
(though  he  be  heir  at  law,  as  grandfon  of  the  teftator)  to  take 
advantage  of  his  title  by   defcent,  and  thereby  avoid  this  in*  ' 
cumbrance,  but  he  is  bound  to  take  in  this  refpeA  as  a  pur* 
,  chafor,   i.  e,   t  err  am  cum  onere  in  fupport  of  the  intent  of  the 
'  teftator.    Indeed,  the  common  rule  is,   that  where  a  l^acy  is 
given  generally,  it  is  a  charge  on  the  perfonal  eftate,  and  theie 
is  no  neccflity  of  exprefs  words  to  fubje£l  that  to  the  payment 
thereof;    but  here  the  perfonal  eftate   is  exprefsly  difchargcd, 
becaufe  the  teftator  has  devifed  all  that  away  to  his  wife,  fo  that 
nothing  remains  here,  whereout  the  legacy  can  be  fatisfied,  bat 
the  land,    and   for  this  relied  on    2  Vern.  228.     Alcock  v, 
Sparhawk,  where  land  in  the  hands  of  an  executor,  de^ee,  and 
heir  at  law,  though  not  exprcf&ly  charged,  was  yet  made  liable^' 
U  ia 


in  aid  of  the  perfonal  eftate ;  and  on  a  Vern.  143.  Elliot  t. 
Hancock,  where  the  land  was  charged  with  the  payment  of  an 
annuity,  though  the  executor,  devifee  thereof,  was  not  heir  at 
law  i  (but  note,  the  mailer  of  the  rolls  faid,  that  was  a  moft 
abfurd  cafe.)  Mr.  Brown  for  the  defendant  faid,  that  this  was 
but  a  contingent  legacy,  to  be  paid  upon  Robert's  coming  into 
poficfiion  of  the  euate,  which  contingency  never  happenings 
confequently  it  is  a  i^^d  legocjy  and  fo  with  refpe^  to  the 
aop  L  which  depended  on  the  like  contingency  of  Henry's  coinin|f 
into  pofleiEon ;  for  it  does  not  appear,  but  that  teftator  might 
forefee  that  his  wife  might  furvive  both  his  fons,  and  then  his 
not  providing  for  his  daughter  in  fuch  cafe,  can  be  attributed  to 
nothing  clfe  but  his  want  of  intention  fo  to  do.  2dly,  Admitting 
any  legacy  due,  yet  the  plaintiff  is  not  intitled  to  come  upon  the 
seal  elbite,  but  mud  feek  it  out  of  the  perfonal ;  and  that  fuch 
was  the  teftator's  intention,  appears  by  his  devifing  all  the  reft 
and  refidue  of  his  eftate  to  his  wife,  which  words,  reft  and  rifidue, 
necefTarily  imply,  that  fomething  was  before  difpofed  out  of 
it,  which  muft  be  the  150 1.  legacy,  for  there  is  nothing  beCdes 
.mentioned,  and  it  does  not  appear  that  there  were  any  debts 
ovring  to  make  any  dedudiion ;  this  is  likewife  the  cafe  of  an  heir 
at  law,  who  is  never  to  be  prejudiced  without  exprefs  words ; 
now  here  are  no  exprefs  words  to  charge  him  or  die  land,  for 
it  is  not  faid  by  whom,  or  out  of  what  the  legacy  is  to  be  paid^ 
but  only,  I  charge  fo  much  to  be  paid  when  fucn  a  one  (hall  come 
into  pofleffion,  which  is,  indeed,  a  very  general  bequeft  of  a 
legacy,  and  fo  falls  entirely  within  the  rule,  that  in  fuch  cafe  the 
perfonal  eftate  is  to  become  liable ;  fo,  upon  the  whole,  this  legacy 
was  but  a  perfonal  charge  upon  Robert,  whiph,  at  leaft,  could 
afie£t  his  eftate  only  while  in  his  hands,  and  was  lapfed  by 
the  death  of  him  wno  was  to  pay  it.  The  mafterof  the  rolls 
iaid,  I  take  this  to  be  a  charge  on  the  real  eftate  in  the  hands  of 
the  heir.  I  fay  a  charge  \  for  if  it  were  a  condition,  then  the 
defendant,  who  is  the  heir  at  law,  might  fafely  commit  a  breach 
of  it,  there  being  nobody  but  himfelf  to  take  advantage  of  it  \ 
that  the  real  eftate  is  charged  I  make  no  doubt,  becaufe  it  could 
never  be  the  meaning  of  the  teftator,  that  the  daughter  fliould 
Jiave  1501.  in  cafe  the  eftate  went  to  his  fon,  and,  at  the  fame 
time,  that  flie  (hould  have  nothing  in  cafe  it  went  to  his  grand* 
.  ion ;  this  would  be  a  moft  unnatural  conftruBion^  and  yet  fuch 
muft  be  the  confequence,  if  the  legacy  be  confidered  merely  as  a 
|>erfonal  legacy,  and  fo  lapfed  by  the  death  of  Robert ;  and  in 
this  cafe  the  heir  muft  take  under  the  will ;  for  though  Robert 
and  Henry  were  heirs  to  the  teftator,  yet  the  devife  to  them,  r  465  ] 
being  with  a  charge,  broke  the  defcent,  and  though  they  never 
took  in  pofleflion,  yet  it  was  a  remainder,  tranfmiflable  to  the 
next  perfon,  who  muft  take  through  them,  and  not  as  heir  to  the 
teftator ;  and  if  the  eftate  limited  to  Robert  does  not  ceafe  by 
)iis  dying  before  he  could  take,  fo  neither  does  the  charge  ceafe ; 
and  tor  the  fame  reafon,  I  think,  the  confideration,  that  the  de* 
|en4ant  is  411  heir  at  law,  ought  to  be  laid  quite  out  of  the  cafe^ 
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be(;aiife  .this  h  a  ptovt/ion  for  a  ebXd^  and  nrlio  ofharwife  wiH  te 
left  quite  dcftitute^  which  wiU  be  another  nnnaturai  coaftmAka. 
As  to  the  words  refl  and  tefidue  tf  tnj  goods  and  cbattebf  I  la j  ao 
great  ftrefs  upon  that  argument^  nor  can  it  be  canduded  mm 
uiehce^  that  any  thing  was  before  thereout  difpofed  of,  becaofe 
thefe  are  words  merely  of  contrfe,  and  always  infi»rted  by  die 
pienner  of  the  will)  whether  there  be  any  precedent  bequeft  or 
not,  and,  indeed,  are  never  improper j  becaufe  no  executor  can  be 
faid  to  take  mote  than  the  refidue,  h  being  impoffibk  fir  a  mem  U 
die  without  leaving  fame  fmall  debts  behind  him ;  or^  if  it  could  be 
fiy  the  funeral  e^tpences  mufledvoays  be  borne  by  theexecntor.  Decreed 
for  the  plaintiff,  that  the  lands  fhould  be  fold,  and  the  150L  paid 
to  her  with  intereft.  At  the  rolls,  4  Nov*  17389  MSesr, 
Leigh,  From  this  order  the  defendant  appealed  to  die  Ld. 
Chancellor,  and  for  the  appellant  it  was  infift^,  that  the  w31 
being  Glent  as  to  what  fund  the  legacy  fhould  arife  out  of,  and 
the  land  not  being  exprefsly  charged,  iiit  perfonal  e/te^e  is  tbepr^ 
per  and  natural  find.  That  the  time  of  payment,  tiz.  wBm 
Robert y  C5V.  could  not  denote  an  intention  to  charge  the  land  widt 
it,  but  merely  the  time  of  payment,  and  may  reafonably  be  ac- 
tonnted  for,  viz.  that  as  the  mother,  who  was  tenant  for  life  of 
HillVTencment,  and  devifee  of  the  perfonal  eftate,  mfgkt  main- 
tain her  children  out  of  the  profits,  during  her  life,  fo  after  her 
d^th,  (when  the  eldeft  fon  ibould  come  to  the  land,)  a  pronfion 
might  be  made  for  the  younger  children  out  of  the  moner;  and 
thatlaftly,  that  by  the  other  conftrudton,  this  legacy  ot  150L 
(together  with  the  other  legacy  of  150 1.  to  Henry,  had  he  Iired 
to  take  it,  and  which  would  equally  be  a  charge)  wottld  exheaf 
the  whole  devife  of  HillVTenement ;  and  as  to  Bolny-Hajft 
teftator  had  no  power  over  it ;  and  for  a  teftator  to  mean,  that 
ft  derifee  (hould*  get  nothing  by  the  devife,  is  a  ftrange  pit* 
fumption,  and  it  is  a  neceflary  circumftance  in  the  fupplying 
the  want  of  a  copyhold  furrender,  that  the  heir  at  law  be  not 
difinherited.  In  a  Vem.  568.  French  t.  Chicester,  tho«i^ 
the  real  eftate  was  exprefsly  charged  with  the  payment  of  dcl^ 
yet  the  refiduum  being  given  to  the  wife,  who  was  likewifc  made 
executrix,  as  here,  the  court  held  flie  muft  take  it  as  exQC«triZ| 
ftnd  the  perfonal  eftate,  not  being  particularly  exempted,  was  de* 
cfreed  to  be  applied  in  eafe  of  the  real.  For  the  defendant  ia 
iStit  appeal  it  was  urged,  that  there  is  no  need  to  fay  in  cxpreft 
terms,  that  the  legacy  fhaU  be  paid  out  of  the  real  eftate,  or  Vf 
the  heir,  and  that  the  fmallnefs  of  the  eftate  could  be  no  sigu* 
ment  to  fuppofe  the  teftator's  intention  was  otherwife;  for  it 
would,  at  leaft,  be  as  hard  upon  Henry,  (who  was  to  hare  Ac 
eftate  upon  the  death  of  Robert,)  to  pay  200 1.  to  the  plaind^ 
which  by  the  exprefs  words  of  the  ^ will  he  was  to  have  dione,  out 
of  this  imall  eftate,  as  for  Robert,  (or  the  defendant,  his  hdr,) 
to  pay  only  150 1.  out  of  the  very  fame  eftate*  Ld.  ChaiKelkM's 
The  firft  queftion  is,  whether  this  demand  of  .the  plaintiff  is 
»  charge  upon  the  perfonal  or  real  eftate  ?  The  will  itfelf  is  very 
ill  jienped,  but  upon  the  conftru£Hon  of  it,  (iriiich  ^ivft  »iie 


€^mi  ♦465 

fens  the  wliok  taV^n  togjpdierj)  I  »m  of  ^ptnlon,  that  it  wai 
ptigimhj  and  folelv  to  anfe  out  of  the  real  eftate.  It  is  inttov 
4uced,  indeed,  with  the  phrafe  (aU  my  niuorldly  goods  J,  as  if 
tcilator  intended  to  fay  nothing  pf  his  land,  eidier  bv  way  of 
difpofition  *  or  charge  ^  but  it  is  plain  he  meant  by  this,  all  his 
£/late  of  wh(it  hindfoevefy  for  he  prefently  after  difpofes  of  hig 
real  eftate,  and  therefore  ufed  that  ezpreffion  with  the  fame 
latitude  that  the  civilians  ufe  the  word  (bona).  Now  the  clau& 
ppon  which  the  qiieftioQ  arifes,  (item,  I  ^ve  to  my  daughter  Mary 
liCigh  150  /.  to  be  paid  in  ll  nionthsy  at  and  upon  the  time  that  my 
Jon  Robert  Jhall  come  to  and  exyoy  the  premi/es  ahovementionedy) 
'^imounts  tOy  and  muf^  be  conftrued,  the  fame  as  if  the  teftatqr 
had  faid  (he  paying)  /  for  the  court  often  conftrues  a  claufe  as 
^conditional,  though  there  be  no  exprefs  words  of  condition, 
particularly  adyerbs  of  time,  as  the  word  (whenj^  have  been  oftea 
confidered  as  making  a  condition  or  charge^  though  there  be  no 
dire£lion  out  of  luhat  eftate,  nor  by  whom  the  bequeft  fhall  be 
paid;  and  this  conftru£^ion  will  appear  the  better  warranted, 
upon  confidering  the  claufe  relating  to  Henry's  paying  aooh  \  for 
as  upon  his  coming  to  the  eftate,  one  of  the  legacies  before 
fdiarged,  viz.  tha(  djpvifed  to  himfelf,  would  be  funk,  and,  con« 
fequently,  the  eftate  become  larger  than  it  would  have  been  in 
the  hands  of  Robert,  who  was  to  have  paid  two  legacies  out  of 
it ;  fo  the  teftator,  probably  upon  this  coniideration,  thought  fit 
to  make  the  plaintiff's  legacy  200].  inftead  of  1501.  (for  that 
muft  be  confidered  twt  zsadtfiinB^  but  an  additional  legacy^)  which 
manifefts  his  inteiHion,  that  whoever  had  the  land,  mould  pay 
the  legacy,  by  his  increafing  the  latter  in  proportion  as  the  eftate 
fn  the  former  was  increafed.  As  to  the  fmallnefs  of  the  eftate, 
and  that  it  will  hardly  pay  the  legacy,  it  will  be  no  objc^ion ;  for 
though  the  teftator  does  not  take  upon  him  dirediy  to  charge  the 
intailed  land,  yet  V  am  of  opinion  his  intent  was  to  charge 
both,  (for  the  words  are^  when  Robert  Jhall  come  to  the  premtfes 
^ovementionedf  which  include,  as  well  Bowry-Hays,  as  Hill's- 
tenement ;)  that  is,  thefe  bequefts  were  not  made  m  refpe^  of 
what  eftate  he  himfelf  had  a  power  to  charge,  (which  poffibly  might 
not  be  more  than  fufficient  to  fatisfy  them,)  but  in  refpe£b  ofwhai 
f/late  would  come,  whether  by  will  orfettkmetit  to  his'ehiejl  fon^  At 
to  the  devife  of  the  refiduum,  there  can  be  nothing  drawn  frcHzi 
thence,  for  there  might  have  been  debts,  nor  can  any  thing  par- 
ticular'be  inferred  as  to  the  propriety  of  the  expreflion,  it  being 
as  general  and  loofe  a  phrafe,  as  that  of  all  my  worldly  goods,  with 
which  he  begins  his  will,  the  firft  article  of  which  is  a  devife  of 
fetid.  The  2d  queftion  isj|  whether  this  was  a  contingent  legacy? 
and  whether,  if  contingent,  the  contingency  has  happened  ?  Now, 
I  am  of  opinion,  that  the  legacy  was  to  take  place  not  when 
Itobert  ihould  perjonalh  take  the  eftate,  but  when  the  devife  to 
Robert  ^  (which  was  to  him  and  his  heirs  J  ihould  take  efiedi;  and 
if  it  be  a  charge  upon  the  real  eftate,  it  is  immaterial  whether 
jS.obert  took  or  not ;  for  by  the  devife  the  defcent  is  broke,  and 
(he  fharge  binds  his  heir^  aa  well  as  lum^  thouglt  be  himjelf  never  took 
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bf  poje/jkn  s  m  the  fame  manner  as  in  the  cafe  of  Mauks  t. 
Marks,  v^re  the  condition  was  to  have  been  performed  by  the 
vioeftor,  yet  he  dying  before  the  time  of  penormance,  it  was 
decreed  to  be  done  by  the  heir.  Whereupon  the  decree  pro- 
wtuoced  by  the  mafter  of  the  rolls  was  affirmed. 


*  (E)    Where  on  the  Perfonal  Eftate,  and'  where  on 

the  Real,  and  on  which  firft. 

1.   \   Legacy  was  ievifedtopay  debts  and  legacies.     The  perfinal 
-**  ejlate  bequeathed  to  A.  mall  not  be  fubjeft  or  liable  to  the 
fatd  debts  or  legacies.     Ch.  Rep.  45.  in  6  Car.  i.    Peacock  t» 
Gktfcock. 

2*  A.  indebted  by  judgment^  and  feifed  of  lands  liable,  died 
inteftate^  leaving  B.  his  wife  and  C.  a  fon,  infant^  his  heir.     B. 
takes  adminiftration^  and  enters  as  guardian  on  the  lands,   and 
received  the  profits,  and  made  D.  executor,  and  charged  it>  2nd 
dies»    D.  entered  as  guardian,  and  poflciled  the  perfonal  e£kate 
of  A.  and  B. — C.  died.     D.  adminiftered  to  C^ — £•  the  heir  of 
C.  paid  200 1,  on  the-  judgment.    Per  Ld.  Keeper,  the  pr(^U  token 
by  the  guardians  ihould  be  liable  to  make  fati^faQion  to  C.  but  the 
ferfinal  ejfate  in  B*s  band  was  Habte  firlt^  in  eafe  of  £.  to  which 
the  adminiftrator  de  bonis  non  is  liable  ;   though  not  being  made  x 
party  he  held  the  bill  ill,  but  gave, leave  to  amend  in  that  point. 
,    2  Ch.  Cafes,  197.  Trin.  26  Car.  2.    BrefTenden  v.  Decreets. 
3*  Devife  of  leafes,  and  other  confiderable  perfonal  eftate  in  tru/l^ 
to  pay  his  wife  100 /•  per  ann,  during  her  life,    in  lieu  and  if- 
charge  of  her  dower.     Decreed  to  ifluc  out  of  the  perfonal  eilate 
only,  if  that  be  fufHcient  free  from  faxes ;   but  if  tnat  be  not  fuf- 
ficient,  then  to  be  made  good  out  of  the  reaL    Fin.  Rep.  134* 
Mich.   26  Car.  2.     Lcfquire  v.  Lefquire* 
'^  '^^T         4-  Lands  were  fettled  for  payment  of  legacies  and  debts,    and 
2o  Cir.'a'.    *^^^  ^^^  performance  of  his  will,    and  made  his  will  at  tlie  Cimc 
S.  C— -*     time,  and  in  it  he  direEled  his  tntftces  to  pay  certain  IcFacies  to  hit 
rl»^*  ^J5^    younger  children,  the  furplus  to  his  heir^  and  made  his  wife  execu* 
477?*i«     '  ''^*f>  ^^^  ^*^  ^^^  ff^^  ^^^  thereby,  •  in  terms,  the  perfonal  eftate^ 
cafe  of  and  devifed  that  the  children  legatees  fhQuld  releafe  to  his  executriK 

HoweUjr.     ^//  j^fj  „^if,„j  ^^  demands  of  his  terfoml  eftate.     Decreed  pec 

sTc.  cited    Finch  C.  that  the  perfonal  eftate  bf  accounted  for,  in  aid  of  the 
A19.  Cufes    heir,  for  what  he  ihould  be  charged  withal,  not  only  as  to  the 

ISt^c!  Tai-  c'^^l'^o^'j  ^^'^  ^5  ^^  *^^  legacies,    Chan.  Cafes,  296.   HilL  28  & 
hovi  Time,  29  Car.  2.    Lord  Grey  v.  Lady  Grey  &  al\ 

S04.  in  ca£e 
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$.  An  annuity  was  devifed,  and  charged  en  that  part  tf  his 
eftate  that  fbould  remain  unfold  after  Ins  debts  and  legacies  Jbould  be 
paid^  Part  was  fold,  and  there  was  ^furplus  en  that  part*  De- 
creed tliat  the  furplus  of  what  was  fold,  as  wcU  as  the  rents  of 

the 
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di€  ocKcr  part  tmCoU^  fliouM  be  both  applied  to  the  paynient  dt    • 
this  annuity ;  and  what  fails  fhort,  to  be  fuppHed 'Out  of  the 
other  part-  of  the  eftate  unfold,  with  cofts.     Fin*  Rep.  45^ 
Trio.  32  Car,  2.     Coleman  v.  Coleman. 

6«  If  lands  are  devifed  for  payment  of  debts  and  legacies^  and  the 
r^iidue  if  the  perfonal  efiate  is  -given  to  the  executors  after  debts  and 
legacies  paid>  the  perfonal  eftate  (hall  notwithftanding,  as  far  as 
atwillgOy  he  i^iied  to  tie  payment  of  the  debts f  isfc.  and  the  land 
be  charged  no  further  than  is  neceflary  to  make  up  the  reiidue* 
2  Vent.  349.  Pafch.  32  Car.  2.    Anon. 

7.  Devifee  of  land  (hall  be  unburthened  of  a  debt  lying  on  ^*™'  1^- 
the  land  by  the  perfonal  eftate  in  the  hands  of  the  executor  or  ad-  p^^'  ^^ 
miniftrator,  and  fo  (hall  a  devifee  of  a  mortgage,  2  Chan.  Cafes,  Pockiey,  * 
S4.  Hill.    33  &  34  Can  2.    Popley  v.  Popley.  ^S-  *^-_ 

S.  p.  where  500 1,  wudne  on  a  mortgage  of  the  land  deviled.    Fin.  Rep.  401.    Mich.  30  Car.  s« 
Starling  v.  the  Drapers*  Company. 

8.  A.  by  Us  wll  fubjt^s  both  his  real  and  perfonal  eftate  to  the    [  468  J 
payment  of  Us  debts.     Decreed  that  tlie  heir  fiiould  pay  the  debts, 

or  in  default  thereof  the  real  efiate  to  be  fold^  and  liberty  given 
to  the  heir  to  profecutefor  the  perfonal  eftate,  MS-  Tab.  Appeals, 
23  Feb.  1705.     Slydolph  v«  Langhorn. 

9.  An  eftate  being  confiderably  tnortgaged  ^vas  devifed  to  A.  \ 
and  feverai  fpecifick  legacies  were  left  to  others.     The  furplus  is  ml^ 

JuJfiqeHit  to  df charge  the. debt*  All  the  fpecifick  legacies  iball  con- 
tribute towards  the  difcharging  the  mortgagej  before  the  mort*- 
gaged  premifes  {hall  be  affe£led ;  for  the  covenant  to  pay  the 
money  makes  it  a  perfonal  debt,  and  the  real  eftate  (hall  never 
be  put  in  average  with  the  perfonal.  MS*  Tab,  Appeals,  1706. 
Warner  v.  Hayes. 

10.  A.  conveyed  all  his  lands  in  truft  for  payment  of  his  debts  and  S.  C.  uttl 
iegaciesy   and  by  his  will  devifed  all  his  perfonal  efiate  to  his  ivife^  ^  Vb't^c 
yet  the  perfonal  eftate  (hall  come  in  aidof  thexcaL    ilS.  Tab.  ul'in^Ej^ 
cites  Feb.  1707.    French  y.  Chicheftcr.  «  L4.  Trf. 

boll  Tone, 
009.  Trin.  1736.  in  oAcf,  Stapkton  ▼.  CoWlIe;  butfaid,  that  unlefs  he  was  acqaiTnted  with  tfcs 
p4rti€ular  circumftaoccs  of  the  caie  of  .i^Mch  V.  Chicheftcr,  whereinthe  book  feeins  dcficieat,  ht 
could  nercr  for«>  any  judgmenC'^om  it  j  fmce  if  the  reafon  given  in  the  book  [viz.  a  Vern.  568.] 
for  It  be  the  ^y  one,  he  could  not  fay  that  it  gave  him  intire  fatisfaAion,  nor  could  he  lay  any  gtea( 
ftrefs  apoQ  i|,  ^id  the  rather  becaufe  there  ia  a  plain  dliTerence  at  law  betiveen  the  bare  making  tia 
««ectttor^  Mid  the  making  him  likewife  legatee  of  the  perfonal  eftate  ;  for  in  the  iirft  balance,  if  the. 
execot^  dies  ioteilate  before  probate,  the  firH  reprefentative  of  the  tef^ator  is  intrtied  to  the  adminiftra* 
tioil  $  whereas  in  the  latter,  there  being  an  exprefs  gif^  to  him,  he  takes  as  legatee,  and  conie^uentlf 
M^om  tin  death  bis  reprcfentative  wpuld  be  Lntitled  to  it,  an  intcrefl  being  vefied  in  him  ia  his  9fm 
ij^Kc  in  the  one  cafe,  but  nothing  at  all  in  the  other,  uDtil  be  hath  convened  it. 

1 1.  Bill  to  have  a  fpecifick  performance  of  an  agreement  of  a 
purchafe  of  land^  againft  the  heir  and  esgecutor  of  Crofts,  to  whom 
the  lands  were  devQcd  for  payment  of  debts,  &c.  Crofs  bill  by 
the  heir  againft  the  executor  to  account  for  the  perfonal  eftate 
of  the  teftator,  to  come  in  aid  of  the  real  eftate  devifed  to  be 
fold  for  payments  of  debts,  &c.  Crofts  the  teftator  devifed  par* 
ticuhr  lands  to  his  executors^  to  be  fold  for  payment  of  all  his  proper 
debts^  and  makes  A.  and  B.  his  executors.    Fur  the  heir  at  law* 

were 
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%ere  eked  feverai  Hztes,  that-  v^eie  thero  tie  m  fugaHoe  HKith 
in  the  wily  an  exptefs-  devife  of  aU  ttie  perfimal  eftate  t«  die  ex^ 
ecutors  doth  not  exempt  the  perfonal  eftate  itom  payment  of 
debts  of  the  teftator,  though  diere  be  a  de^e  of  lands  to  be 
£>ld  for  payment  of  debts  %  aa  Ladt  Gainsborough's  case  in 
dom.  proc*  Humgsrford's  case  in  dom«  proc.  Cook  ▼«  Moom 
in  dom*  proe.  Christ's  Hospital  ▼•  Garrowat  in  Cane.  Halb 
T.  Hale  in  Cane,  temple  Cowper  C.  Decreed  that  the  exeoH 
tors  account  for  the  perfonal  eftate  of  the  teftator,  for  that  is  ln« 
ble  to  payment  of  debts  in  aid  of  the  real  eftate ;  sod  (kiee  the 
|>erfonal  eftate  is  not  fufficient  to  pay  oiF  the  debts  and  mortgage^ 
the  lands  muft  be  fold,  and  the  money  raifed  by  fale'  to  pay  the 
refidue  of  the  debts ;  and  the  furplus  of  the  money  raifed  by 
the  fale,  after  the  debts  paid,  to  go'to  the  heir ;  per  Harcourt  Cl 
JEd5«  Rep.  Mich,  x  %  Ann.  in  cane.    Gale  y,  Opofts  &  al\ 

r<u^^o.  Davies  being  feifed  of  lands  in  fee^  in  eonjiditdkk 
2^300  /.  iy  leafe  and  reliole  conveyed  the /aid  land  to  R.  infee^  mii 
0  covenant  for  quiet  poffi/pon^  and  alfo  tnat  the  faid  hnd  was  free 
from  all  incumbrances ;  and  in  the  faid  releafe  there  was  a  pro* 
ifijif  thai  if  tie /aid  D.  his  heirs  or  afligns,  Jbould  upon  MickaeU 
mas-day,  which  (hould  be  in  the  year  of  our  Lord  1 702,  or  at 
any  other  Michaelmos^yt  pay  the  faid  300  /.  'witb  the  rents  emi 
tnreari  which  fbould  grow  due  fir  the  fame^  itfbould  be  lamifidfof 
the  fend  JD.  Ins  heire  and  affigns  to  enter:  but  the  faid  reUaft  wot 
wtheut  any  covenant  fir  payment  of  the  300  A  The  find  D.  con* 
tinned  in  pofief&on,  and  paid  the  intereft  to  R.  as  it  became  due* 
Afterwards  D.  upon  his  mdxnzgc  fettled  thefmd  land  on  bit  i^ 
£  469  ]  and  the  iffue  of  that  marriage,  and  covenanted  that  it  was  free 
from  all  incumbrances,  except  the  (aid  mortgage  to  R.  After- 
wards  D.  made  his  vnll,  and  thereby  gave  fiveral  legacies  to  Ae 
value  effAout  26  L  and  all  the  reft  of  his  goods  and  chattels  he  gave 
to  hiswife  anddaugbter^  whom  he  made  his  executrixes^  and appanUd 
them  to  pay  his  debts*  D.  died,,  leaving  his  faid  daughter^  who 
was  his  only  child.  The  daughter  died  witbin  age^  whereby  die 
plaintiff  became  heir  at  law  to  D.  and  brought  his  bill  a^uafk 
the  defendant,  formerly  Ag  wife  of  the  faid  D«  to  have  his  per* 
fonal  eftate  (which  amounted  to  tf 00  L  befides  t^e  legacy)  ap* 
plied  in  exoneration  of  the  (aid  land.  The  defehdanrs  counfel 
infifted  that  it  ought  not  to  be  applied  in  difcharge  of  the  land; 
ift,  Becaufe  the  301^)  L  was  neither  a  debt  in  law  nor  equity  ^ibr 
where  there  is  a  debt,  there  is  a  method  for  the  recovery  of  k| 
but  in  this  cafe  there  was  none,  there  being  no  covenant  for  the 
payment  of  it.  2dly,  Becaufe  D.  had  charged  his  real  eftate  akme 
with  the  payment  of  300  L  and  had  difpofed  of  his  perfonal  eftais 
otherwife.  3dly,  Becaufe  the  perfonal  eftate  %i>as  given  to  the  dough* 
ter  who  was  heir  at  latuj  whereby  the  demand  of  the  aid  of  the 
perfonal  eftate  was  eztinguifhed*  But  powper  Ld«  &  was  dear* 
ly  of  opinion  that  the  land  was  conveyei^  by  D.  to  it.  as  a  imrt* 
gage,  becaufe  D.  had  by  the  provifo  referved  to  himfelf,  his  heirs 
or  affigns,  a  power  of  redeeming,  and  had  upon  his  marriage  fet- 
tled the  land  as  his  own,  and  in  the  covenant  of  diat  deed  of 
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fettiement  called  the  land  oonveved  to  R.  A  mortg^i  tod  he 
was  of  opinion^  that  the  rtnt  and  arrears  ep^efftd  in  the  previfojig* 
fS^d  theintereft  of  the  300  /•  aod  £»id»  thikt  the  word  (rem)  taiteii 
in  its  largeft  feofe}  was  noK  impfop^y  ufed  to  demote  inteieft^ 
He  was  alfo  of  opinion  tha^  the  3001.  was  a  debt»  wherewith 
the  perfonal  eftate  of  D.  was  chargeable*  though  die  ihortgagee 
uras  reftraincd  as  to  the  recovery  of  itf  for  want  of  a  covenant 
for  payment  of  it ;  but  that  the  mortgagor  beix^  in  pofleffioia 
mi^  have  been  eje^ed  by  the  mortgagee,  and  if  the  mortgagee 
had  been  in  poflei&on  the  gooll*  wo^ld  have  beca  no  Ief&  a  debt 
upon  his  having  a  pledge  in  b^ild  %  and  that  D.  appointing  Jiia 
executrixes  to  pay  hie  debts,  is  a  proof  that  he  dcfigned  tliem 
to  pay  his  debts  in  exonevation  of  the  iaheritancei  &r  the  ce» 
danption  whereof  he  had  referved  fo  large  a  power  by  the  pro^* 
vUb ;  and  as  to  the  perfonal  eftaU  being  difcharged  by  its  being 
gnien  to  the  heir  at  la'my  he.  was  of  opinion  it  was  not,  becauie  it 
VMS  given  ta  her  jointly  viitb  the  nu^/ts  for  which  reafon  he  de^ 
creed  that  the  perfonal  efl;ate  ihoiUd  be  applied  to  the  exonen^ 
tion  of  the  real*  ^  Several  precedents  were  cited,  where  only  real 
eftates  were  charged  \  and  yet  the  perfonal  eftates  riven  to  others 
l^d  been  applied  to  the  difcharge  of  the  reaL  Alo.  Rep.  Midu 
4  Geo*    Powel  v.  Price* 

13.  Wherever  affets  an  hrougH  in  exoneraticHi  there  the  debt 
orWinally  charges  the  perfonalty.  Arg.  9  Mod*  ao*  lificb* 
9  Geo.  I.  in  Lady  Coventry's  cafe. 

14.  Ey  the  conftant  courfe  of  this  court  where  debts  by  j^rn^ 
0^  which  are  a  lien  at  law  on  the  real  efliafie,  are  £fcharged  out 
of  the  perfonal  ajffets  in  eafe  of  the  lands,  then  the  creators  hfftm^ 
pie  cofUroB  fhallftand  in  the  place  of  the  creditors  by  fpecialty, 
to  have  their  debt3  fatisfiod  out  of  the  lands ;  and  decreed  ac- 
cordingly, aivl  that  the  lands  be  fold  for  diat  purpofe,  and 
the  heir,  an  infant^  to  join  in  a  conveyance  within  fix  months 
after  he  comes  of  age*  9  Mod.  151.  Trin.  11  Geo.  i.  Charles 
V*  Andrews. 

15.  A.  devifed  to  his  nvife  certain,  houfes  in  bar  of  dowers  emdjith^ 
jeEl  to  his  legacies f  devifed  to  B*  his  eldefi  daughter  and  her  heirs  ono 
nmetj  rflns  realeftatCy  as  alfo  one  moiety  rf  his  perfonal  eftate  i  and 
m  the  fame  words  to  C.  his  ymag/sft  daughter  i  and  after  iequsathed 
t(y  7i  N.  his  godfon  500  /.  part  of  1000  /•  owing  to  him  by  7. 5; 

and  the  refidue  rf  the  1 000  /.  he  gave  among  the  brothers  andftfters  f  470  1 
rf  y»  N.,  is^c.  Afterwards  A*  mortgaged  thefaid  eftate  for  3000  /. 
It  was  contended  that  this  mortgage,  being  a  debt,  mufl:  be  paid 
out  of  the  perfonal  eftate  prior  to  the  fpecifick  legacies,  or  at 
leaft  before  the  pecuniary  legacies ;  and  it  was  admitted  by  cottn-* 
fel  OB  both  fides,  that  the  land  being  made  by  the  teftator  himfelf 
a  fund  for  payment  of  the  mortgage-money,  though  the  fame 
ihould  be  eafed  againft  an  adminiftrator  or  refiduary  legatee,  yet 
it  (hould  be  eafed  fo  as  not  to  diiappoint  any  of  the  debts,  or 
even  legacies  given  by  the  will,  either  fpecifick  or  pecuniary. 
9Wi&s.'sRep.  328,  329*  335.  Hill*  1715.    Rider  V.  Wager. 

16.  A 
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t5.  A  mortgige  (hall  be  paid  out  of  die  perfonal  cttxtc  hffn^ 
Jtrmce  to  the  cujlomary  or  orphanage  party  h%  the  eufiom  ef  London  $ 
Arg.  faid  to  have  been  determined,  and  the  fame  was  admitted 
by  Ld.  C.  King,  becaufe  the  cuftom  of  London  cannot  take 
place  till  after  the  debts  paid»  2  Wms/s  Rep.  335.  HilL  172;. 
in  cafe  of 'Rider  v.  Wagen 

17.  By  marriage  articlesi  A*  covenanted  to  fettle  all  tU  landt  in 
B.  within  6  months  after  requefty  to  the  ufe  of  himfelf  for  Kfe; 
temainder  to  truftees  to  preferve,  &c,  remainder  to  his  wife 
for  life,  remainder  to  the  ift,  &c.  fon  in  tail  male,  remainder 
to  truffeesfor  500  j^tfr/,  to  raife  5000  /.  fir  daughter/  portions paj* 
aiU  at  iZ  or  marriage*  A.  covenanted  mat  the  lands  (which  were 
but  366  L  a  year)  were  500 1.  a  year,-  and  ga%fe  a  hond^ZoooL 
for  performance  of  articles.  The  marriage  took  efied.  TTie  wife 
died,  leaving  only  one  child  M.  a  daughter,  no  fettlement  bring 
made.    Afterwaids  A.  married  again,  and  fettled  the  greatcft 

Eart  of  the  lands  in  B.  without  giving  notice  of  the  articles,  and 
ad  iflue  B*  a  fon,  and  E.  a  daughter.  A.  died  inteftate,  leav* 
ing  M.  B.  and  £•  living,  and  a  perfonal  eftate  of  20000 1.  Hie 
^  mailer  of  the  rolls  held  that  this  5000  K  was  not  a  debt  due  from 
the  inteftate,  or  to  be  paid  out  of  his  perfonal  eftate ;  for  not- 
withftanding  the  bond,  there  is  no  covenant  for  payme$st  of  tie 
5000  /•  but  the  covenant  was  to  fettle  lands,  and  to  raife  a  term 
of  500  years  for  fecuring  the  5000 1.  And  that  the  want  of 
Oiaking  requeft,  (hall  not  prejudice  the  cefty  que  truft,  and  the 
rather,  becaufe  (he  was  an  infant.  And  though  the  covenant 
had  been  abfolute  to  fettle  within  6  months,  and  likewife  a  cove- 
nant to  pay  the  5000 1.  yet  refort  (hould  be  to  the  land  firft,  and 
afterwards  in  cafe  of  deficiency  to  the  perfonal  eftate ;  for  the 
articles  to  fettle  particular  lands,  are  in  equity  a  fettlement,  and 
A.  from  that  time  became  a  truftee  for  the  trufts  in  the  artides, 
and  is  not  like  a  mortgage,  where  the  land  is  only  a  pledge  for  the 
money  borrowed.  But  the  land  adually  fettled  by  A.  on  his  ad 
marriage  without  notice,  (though  it  was  a  breach  of  truft  in  A) 
(hajl  hot  be  liable  to  the  articles.  2  Wms.'s  Rep.  437.  Hill.  1727. 
Edwards  v.  Freeman. 

18.  ^.  tenant  fir  life,  remainder  to  B.  Ins  fon  in  tail  ezpedant 
on  death  of  A.'s  wife  as  to  part,  and  as  to  other  part,  expe£hnt 
on  the  death  of  A.  charges  by  mil  the  reverfton  in  fee  of  all  the 

•  >  e/latey  with  payment  of  his  deots.  The  perfonal  eftate  was  very 
deficient.  A.  dies,  living  the  wife.  B.  attained  his  age  of  2t 
and  levied  a  fine  to  the  ufe  of  himfelf  and  his  heirs,  and  ^ter  B. 
had  received  the  rents  of  the  furplus  of  eftate  ^  not  injointttroy  for  2 
yearsy  he  died  inteftate  and  unmarried.  The  eflate  defcended  to  Jf^*  R» 
and  bis  mother  adminiftered  to  B.  It  was  infifted  that  by  the  fine 
levied  by  B.  the  eftate  tail  was  extinguiihed  and  con(blidated 
^th  the  reverfion  or  remainder  in  fee  in  W.  R.  and  that  the 
plaintiffs,  the  creditors,  title  to  demand  their  debts  then  at* 
tached  upon  the  eftate,  and  cited  i  Salk.  333.  Simmonds  v« 
CuDiiO&E,  and  therefore  that  the  rents  and  profits  received  by 
B*  (hould  be  applied  towards  fatisfa&ion  of  the  creditors,  and  by 

confcqnence 
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eottfequetice  tint  the  wife  being  plaintiff  and  adminiftratrix  to 
B.  had  aflets  in  her  own  hands.  But  the  court  held  clearly  that 
the  rents  and  prints  received  by  B.  of  bis  own  ejlate^  whereof  he  was 
then  owntXyJbould  not  be  applicable  to  fatisfy  creditors  till  a  demand 
nuule,  because  till  then  he  did  no  wrong  in  receiving  the  rents 
and  profits  of  his  own  eftate.  £qu.  Abr.  1401  141.  Mich.  17-28. 
Countefs  of  Warwick  v.  Edwards.— And  cites  as  lately  decreed 
in  cafe  of  Mountague  v«  Bord. 

19.  The  teftator  devifes  as  to  all  his  worldly  ejlate^  that  his  debts 
he  paid  within  a  year  after  his  deceafe ;  and  then  devifes  his  real 
tfUtte  to  trufiees  fir  a  term  in  truji  for  his  wife  for  life^  remainder  to 
his  fons  fuccejftvely  in  tail  male^  and  gives  feveral  legacies ;  per  Ld. 
Chancellor,  the  real  eftate  is  chargeable  with  the  debts,  in  cafe 
the  perfonal  eftate  be  deficient.  Cafes  in  Equ,  in  Ld.  Talbot's 
Time^  iio^Trin.  1735.  Hatton  v.  Nichol. 


(F)     Apportioned.     In  what  Cafes. 

I.   T>    Had  iflue  C.  a  fon  by  the  i ft  venter,  and  D.  and  £•  2  fons  See  tit.  Ap. 

^^  and  6  daughters  by  his  2d  wife,  and  fettles  land  on  D.  in  poniori- 
tiil  male,  remainder  to  E.  remainder  to  C.  his  eldeft  fon  by  his  "*^*  ^  ' 
firft  wife,  provided  that  if  the  land  come  to  his  eldefl  fon^  that  he  or  his 
heirs  Jhould  pay  1 000/.  to  teftator's  daughters  within  4  months  after 
the  eftate  ihould  come  to  them ;  and  in  default,  the  truftees  to 
cuter  and  raife  the  money.  C.  dies,  leaving  F.  a  fon.  D.  and  E. 
died  without  iffue,  but  one  of  them  fuffered  a  recovery  of  the  moiety 
of  the  lands,  fo  that  a  moiety  only  comes  to  B.  the  mother  having  a 
moiety  in  jointure  to  her,  and  made  no  furrender  thereof;  per 
CUT.  die  loool.  is  a  legal  fubfifting  charge,  and  the  daughters 
claim  not  under,  but  paramount,  the  fon  that  fuffered  the  common 
recovery}  and  though  the  eftate  never  came  to  C.  the  eldeft  fon, 
and  only  a  moiety  came  to  F.  his  fon,  yet  there  muft  be  no  appor- 
tionment, but  the  daughters  are  intitled  to  the  whole  I  cool. 
a  Vern.  359.    pi.  324.    Mich.  1698.    Hooley  v.  Booth. 


(G)     Charge.     When  difcharged. 

X.  T  t^^Z  dewfed  to  be  fold  for  payment  of  legacies  oi  2oo\.  and 
^^  300 1.  devifee  fold  for  500 1.  and  he  having  enjoyed  the 
lands  fix  years,  and  his  vendee  22  years,  in  all  28  years  without 
any  demand^  it  was  decreed  againft  the  legatees  and  their  bill  dif- 
miflcd.     Fin.  R.  316.    Mich.    29  Car.  2.    Cufle  v.  Afii. 

2.   A.  devifcd  lands  to,  &c.  and  fays,  if  C,  or  his  heirs fljall  enjoy 

the  lands^  then  he  or  they  ihall,  in  refpeft  thereof,  pay  200  /.  to  a 

charity y  Isfc.  and  the  200 1.  to  be  paid  within  2 1  years  after  they  come 

into pofcffion.    Tl^e  l^mds  came  to  the  poffeilion  of  C.  who  enjoyed 

Vot.  IV,  O  g  them 
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tliem  feveral  yt^Uj  and  then  fold  them  to  D«  tirho  had  qtnei  pf^ 
^Jeffion  40  yars  before  the  demandy  but  had  notice  of  the  charge;  per 
Ld.  Chan,  had  this  heen  a  rc^nt-charge,  it  would  hare  been 
always  chargeable  on  the  land,  but  this  is  of  zfum  in  gr^y  to  be 
paid  together  and  at  one  time  \  but  d^refied  to  amend  the  billf  if 
plaintiff  would,  and  make  the  executors,  &c.  *  parties,  who  per- 
haps may  have  paid  the  money.  Fin.  R.  336.  Hill.  30  Cax.  2* 
Attorney-general,  for  Afliford  parilh  in  Kent,  r.Twifden. 

3.  The  father  on  niarriage  charges  lands  with  payment  of 
daughters  portions,  has  a  daughter  and  devifed  the  land  to  2 
nephew.  The  daughter  marries  J.  S.  They  rekafe  the  portion  to 
the  nephew,  and  the  nephew  covenants  that  it' is  in  truft  fat  the 
hufband  and  wife,  and  to  continue  the  money  in  his  hands  at  in* 
tereft,  or  place  it  out  on  fecurity.  The  ncfhcw  fells  the  lands 
with  notice  of  the  original  charge.  Decreed  that  the  lands  are  ftill 
liable  to  the  portion.  2  Ch.  R.  173.  31  Car.  2.  Tucker  y.  Searie* 

4.  A.  by  will  gives  3000/.  to  his  younger  children,  feeured  ij 
mortgage  from  B.  and  declares,  that  if  his  eldeft  fon  does  not  pay 
this  3000 1.  then  his  lands  fball  go  to  his  younger  childien.  B. 
brings  a  bill  to  redeem  and  to  pay  in  his  mortgage  money ;  there 
is  a  decree,  and  B.  pays  it  in  purfuant,  the  mafler  puis  it  out  on  a 
tadfecurityy  the  eldeft  fon  ihall  not  be  compelled  to  pay  it  Ofcr 
agamto  the  younger  children.  Vem.  336.  pi.  331.  Mich*  1685., 
Oldfield  V.  Oldfield. 

So  where  a  5.  If  a  leafe  be  made  in  truft  to  pen  debts,  and  after  the  lefEv 
devKe  of       dics,  the  heir  paying  the  debts  fhaU  be  relieved  againft  the  leaib 

I^i'w  *^^  ^^*  1^  ^fi^«  5  P^'^  ^^-  Chan.  2  Chan.  Cafes,  172.  HiIL 
ibttr  heirs,     I  Jac.  2.  in  cafe  of  Bodmin  v.  Vandebenden. 

for  payment 

of  debts  and  legacies,  there  ii  a  xefalting  truft  for  the  heir,  and  be  <nay  properly  come  into  cooit  and 
oflfer  to  pay  the  debts  and  legacies,  and  pray  a  conveyance  of  the  whole  eftate  to  him  $  for  the  devifaa 
are  only  truftees  for  teflator  to  pay  his  debts  and  legacies.  9  Mod.  171.  Roper  v.  RadcUff,  in  don. 
proct  -So  of  a  refiduary  l^atee.    Ibid. 

6.  When  the  lands  of  the  heir  are  charged  for  payment  of  por- 
tions to  infants  at  21  or  marriage^  they  (hall  not  be  cUfcharged  be- 
fore that  time,  nor  Ihall  a  real  fecurity  for  infants  portions  be 
turned  into  a  perfonal  fecurity  where  the  lands  arc  originally  charg- 
ed ;  but  where  the  lands  are  only  fupplementally  charged,  it  is 
tjtherwife;  per  Jefferies  C.    Vern.  338.  pi.  331.   Mich.  1685. 
Oldfield  V.  Oldfield. 
Si^^^xi       7.  Land  was  conveyed  to  J.  S.  in  truft  to  raife  and  pay  500  i  to 
prefsiy  prol'  ^'  ^^  truftce  enters  and  raifed  the  500 1.  and  afterwards  beconies 
▼ided  that      infolvcnt,  but  before  he  became  fo,  B.  tool  a  judgment  from  him  to 
^^^m!be  f^^y  ^^  5^°  ^'  when  jraifed.  The  words  being  to  raife  and  pay,  the 
mJ^'Zing   matter  of  the  rolls  doubted,  and  took  time  to  confider,  and  would 
r0ifid\  it      look  into  the  truft-deed  and  defeafance  of  the  judgment.   2  Vera. 
Jh'eUn"  wa!  ^5-  pl-  S^.  Mich.  1688.    Harrifon  v.  Cage. 

difcharged.    Ibid,  cites  Goddard  v.  Bowman.  ^ 

8.  Grand-father  tenant  for  life,  remainder  to  his  firft  fori  in 
tail^  remainder  over  with  power  to  charge  the  eftate  with  annuity 


of  i5ol.  per  ann,  for  4  years.  He  charged  the  premifes  with 
^50/.  per  ann.  for /^  years  to  begin  after  the  deceafe  in  truft  to  raife 
1000/.  part  to  be  paid  to  A.  and  the  other  part  to  the  plaintiflFB, 
and  dies.  The  fon  pays  A.  his  part.  A.  delivers  up  the  deeds^ 
and  they  are  fupprefled.  The  fon  takes  the  profits  for  4  years 
and  more,  and  leaves  a  daughter  his  heir  at  law,  but  no  perfonal 
aflets ;  per  Lds.  Commiflioners,  the  lands  fhall  be  I'lMe  in  the 
hands  of  the  daughter^  though  the  4  years  are  expired^  and  though  the 
perfon  is  dead  that  received  thofe  profits  arid  fliould  have  paid  the 
money  in  queftion.  2  Vem.  R.  178.  pL  162.  Mich.  idpo. 
Smith  V.  Smith  &  Holt  &  aF. 

9.  Even  at  law,  if  the  heW  took  the  profits  which  fhould  be  ap- 
plied for  payments  of  debts,  the  lands  ihall  ftill  remain  charged 
therewith  I  per  Lds.  Commiflioners.  2  Vem.  i8i*  in  pi.  162. 
Mich.  1690.  cites  Corbert's  cafe,  4  Rep,  8i.  b.  82. 

10.  A.  devifed  to  M.  his  daughter  500 1.  and  then  devifed  to  B.     r  47^  i 
his  fon  and  his  heirs  an  advowfon,  on  condition  that  B.  give  bond  to 

pay  M,  this  legacy  of  ^00  L  according  to  his  %uiIL  B.  died  in  the  life 
of  A.  Per  cur.  this  is  a  good  equitable  charge  fubfilling,  notwith-^ 
ftanding  the  death  of  B.  For  if  he  had  been  living,  and  had  re- 
fufed  to  give  bond  for  the  payment  of  the  500 1.  as  dire£ted  by 
will,  the  advowfon  ihould  be  chargeable.  N.  Ch.  R.  175.  Mich* 
169 1 .    Webb  V.  Sutton. 

1 1.  A.  devifed  the  rents  and  profits  of  his  lands  till  B.  attain  2  If 

or  marry,  towards  payment  of  his  debts;  and  if  B*  die  before  21,  or  • 
without  iflue,  my  debts  being  paid,  then  he  devifed  the  fame  ta 
J.  S.  in  tail 9  he  paying  100 1.  to  C. — B.  dies  before  21,  with- 
out iiTue.  The.pronts  to  the  time  that  B.  would  have  been  21^ 
would  not  be  fuiEcient  to  pay  the  debts.  It  was  decreed  per 
2  lords  commiflioners,  Rawlinfon  and  Hutchins,  that  the  profits 
fliould  be  liable  to  payment  of  the  debts  beyond  the  age  of  21^ 
till  the  debts  ihould  be  paid.  But  Ld.  Rawlinfon  held  that  wa& 
only  by  reafon  of  the  laft  words ;  but  Ld.  Hutchins  held  that  it 
would  be  the  fame  without  them.  Chan.  Free.  34.  pi.  36. 
Mich.  1691.    Martin  v.  Wood  gate. 

12.  By  defcent  of  the  inheritance  of  lands,  out  of  which  a  term  iFreem* 
for  $00  years  was  created  for  raifing  a  portion  of  5000 1.  for  A.  on  I^«P«  »o7» 
whom  the  inheritance  defcended,  who  died  under  21  unmarried,  s.'c,*' 
the  land  is  not  difcharged ;  but  the  5000 1.  remains  ftill  a  fubfift- 

ing  charge  on  the  eftate ;  per  Somers  C.  and  affirmed  in  dom. 
proc.    2  Vern.  348.  pi.  320.  Hill.  1697.     Thomas  v.  Keymifh. 

13.  A.  devifed  an  annuity  of  100  L  per  ann.  to  B.  for  life^  to  be 
ifluing  out  of  the  rents  and  profits  of  BL  Acre,  with  claufe  of  diftrefs; 
and  devifed  Wh.  Acre,  and  alfo  BL  Acre,  charged  ivith  the  faid 
annuity  to  C.  and  his  heirs.  The  lands  charged  were  but  50  /.  per 
ann,  and  B.  had  entered  and  taken  the  profits  during  liis  life,  and 
devifed  the  arrears  to  M.  And  it  was  decreed  for  M.  For  the 
intent  was  that-B.  fhould  have  lool.  per  ann.  And  a  devife  of 
the  rents,  or  of  the  profits  of  lands,  is  a  devife  of  the  lands  them- 
felves,  and  the  court  will  decree  a  fale  where  lands  are  charged  to 
Jfaife  portions,  and  the  profits  will  not  do  it }  and  tlie  devife  of 
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BI.  Acre,  ciargiJ  witi  tie  annuity,  charges  it  in  his  hands  by  At 
faid  words ;  for  it  could  not  be  charged  before.  Chanc.  Prec.  122. 
pi.  106.  Mich.  1700.     Foftcr  V,  Fofter. 

14.  Interefi-money  of  a  moftgage  fecured  by  bond,  is  only  a  further 
fecurity,  and  does  not  difcharge  the  land  ;  per  mailer  of  the  rollst 
Chan.  Free.  132.  pi.  116.  Mich.  1700.     Barret  v.  Wells. 
A.  derifed  i^.  Where  /ands  are  dcvtfid  to  trufteet  to  raife  money  for  fieveral 

^to*"  **"  purpofes,  and  they  raife  it  out  of  the  profits y  the  land  is  thereby  dit 
ihoaidie.  charged >  and  the  perfons  concerned  muft  refort  to  the  tmftccs; 
ceivethe  per  Ld.  Keeper  Wright.  Chan.  Prec.  143.  pL  124.  HilL  1700. 
X^'l^*  Juxon V.Brian. 

eAace  for  patmeot  of  debts  and  legacies,  and  M'ter  thofe  paid,  he  dcvHcd  his  cftate  to  B.  Tlie  cx« 
ccutors  ffiirapptkd  the  profits.  Ld.  C.  Parker  held  that  this  uncertain  intereft  fhould  detenniae  it 
fuch  time  as  they  might  have  paid  the  debts,  &c.  if  they  had  duly  applied  the  rents,  ftc.  sod  aaly 
the  executors  are  Uable*     W]nB.'s  Rep.  505.  518.  Mich.  lyiS.  Cartn  v.  Bamardiltoii. 

Chan.  Prec.  i(J.  Lands  devifedto  truftees  and  their  heirs  to  felly  and  pay  legacies^ 
S.C.'^dc.^^'  and  among  the  reft  a  legacy  to  the"  heir  of  100 1.  but  no  difpditioa 
creed  ac-  IS  made  of  the  furplus.  Per  cur.  no  more  fhall  be  fold  than 
•ordingiy.     jg  neceffary  for  payment  of  the  legacies,  and  the  heir  fhall  hare 

the  furplus.     2  Vern.  425.    pi.  386.  Pafch.  1701.     Randall  r. 

Bookey. 

17.  3000 1.  to  be  raifed  out  of  land  by  virtue  of  a  power  to  A, 
and  a  leafe  raifed  to  truftees  for  that  purpofe  was  affigned  to  new 
trufieesfor  a  collateral  fecurity  of  a  leafe  for  99  years  made  by  A.  and 
that  thefaid  trujt/hould  remain  during  the  term.     A.  bequeadKd  the 

'  3000 1.  to  M.  his  daughter,  fubjeft  to  the  faid  collateral  truft. 

C  474  ]  ^i^d  per  Ld.  Wright,  if  the  3000 1.  had  been  made  a  collateral 
fecurity  generally,  the  court  would  difcharge  in  reafonable  time,  as 
here  in  7  years  time,  if  the  party  did  not  (hew  probable  caufe  of 
fear  of  eviction,  and  fhew  by  whom  \  but  this  being  exprdsly 
ordered  to  continue,  they  could  not  do  it ;  and  decreed  3000 1,  to 
the  truftee  of  the  leiTee  to  ftand  his  fecurity,  to  be  laid  out  at  in- 
tereft  on  fuch  fecurity  as  tlie  mafter  ihould  approve  of,  liable  to 
the  lady's  claim,  in  cafe  there  fiiould  be  no  evi£lion.  1 2  Mod. 
614.  cited  per  Holt  Ch.  J.  Hill.  13  W.  3.  as  Lord  Comwailis*s 
cafe. 

18.  In  a  marriage-fettlement  the  term  raifed  for  daughters  por» 
tions  at  their  ages  of  ij,  provided  that  if  thefaid  A.fhould  baveifae 
male  upon  the  body  of  the  faid  M.  thatfhould  attmn  the  age  ofz\,or 

fhould  marry,  or  if  the  f aid  A.Jhallhave  no  daughters,  or  if  the  pcr- 
fbn  inheritable  fhall  pay  off  tne  portions  intended  to  be  raifed,  die 
term  ihall  ceafe.  It  happened  that  A.  had  a  fin  that  attainal  the 
age  of  21  •  Decreed,  that  the  term  ceafe,  and  the  daughters  io& 
their  portions ;  though  it  was  urged  that  the  meaning  muft  be, 

^  that  if  he  had  a  fon  he  (hould  not  pay  till  he  arrived  at  2X  ytars^ 
which  was  enough  in  favour  of  the  heir.  MS.  Tab.  Feb.  I2, 
1706.    Colt  V.  Arnold. 

19.  A.  made  a  leafe  for  21  years  to  B.  for  payment  ef  his  debts 
and  legacies ;  and  by  a  will  made  at  the  fame  time,  recMng  that 
he  had  made  fuch  leafe,  devifed  the  lands  after  the  expiration  eftke 

faid  leafe  to  C  who  was  his  heir,  and  made  ^  executor.    A.  lived 
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12  years  after,  and  paid  the  debts  himfelf,  and  the  perfonal  eftate 
was  fufficient  for  the  legacies.  C.  brought  a,  bill  for  an  account 
of  the  profits,  and  the  leafe  to  be  delivered  np,  the  truft  being  per^ 
formed  i  but  Ld.  Keeper  Wright  thought  he  had  no  equity,  and 
that  the  reverjion  only  was  devj/ed  after  the  expiration  of  the  faid 
leafe.  Chan*  Free.  218.  pi.  178.  iPafch.  1703.  Buihnell  v. 
Parfons. 

20.  A.  purfuant  to  marriage-articles,  fettled  lands  on  himfelf  for  ^^»^>  Pnc* 
life,  remainder  to  his  wife  for  life,  remainder  to  the  firft,  &c.  fon,  f^ih^'d^' 
.  &c.  remainder  to  tnifiees  for  1 20  years  to  raife  1 560  Lfor  daughters  cree  was  af. 
on  failure  ofijfue  male,  remainder  to  himfelf  in  fee*    The  truft  of  the  i«rw«rd«  af- 
term  was  declared  to  be  to  raife  the  1500/.  out  of  the  rents  and  h™fe^of  ^ 
profts;   as  well  by  leajtng  for  I,    2,  ^r  3  lives,  or  any  number  of  k>rds,  tho* 
years  determinable  thereon,  or  for  21  years  abfolutely  at  the  old  rent,  (the  reporter 
There  was  only  one  child,  viz.  a  daughter  named  M.  [and  it  tJJoughtT^ 
feems  thgt  the  wife  wa9  dead,  though  not  mentioned.]     After*  very  hard 
wards  A.  fettled  the  reverjion  expectant  on  his  own  death  without  *^*^** 
iffue  male,  fubjeft  to  the  120  years  term,  in  truftees  for  10  years,  Rep!^*i'.*at 
remainder  to  B,  his  nephew  for  life,  remainder  to  his  fifff^  ^c.  the  en4  of 
fon  in  tail  male,  remainder  to  C.  grandfon  of  A.  and  Ion  of  M,   ^'  ^* 
in  tail  mahy  remainder/^  himfelf  in  fee  ^     The  10  ye^irs  term  was, 
that  if  M.  and  her  hufband  would  releafe  the  1500 1.  then  the 
truftees  fliould  raife  1900 1.  viz.  1500 1.  to  be  vefted  in  land  for 
the  benefit  of  M.  and  her  hufband,  and  the  other  400 1,  to  be 
paid  to  the  hufband  himfelf.     A.  died  without  iffue,  leaving  C^  his 
executor,  Jkf.V  1500  A  not  being  paid.     B^  entered  and  enjoyed  for 
^  years,  the  portiofi  not  yet  paid.     The  furviving  trujlee  died,    to 
whom  M*  adminijlered,  and  then  M.  and  h^r  hujhand  and  B.  af- 
fined  the  120  years  term  to  J.  S.  who  advanced  the  1500I.    ^. 
enjoyed  the  land  7  years,  and  died  without  iffue  male,  leaving  no  af- 
fcts.    The  queflion  was,  whether  the  money  could  be  raifed  by  ^ 

n^ortgage^  or  any  other  way  by  the  words  of  the  truft,  than  by 
leafing  or  by  the  annual  profits  ?  Ld.  C.  Macclesfield  faid,  that 
here  was  no  time  appointed  for  raffing  this  portion,  and  therefore  is 
due  when  the  profits  can  raife  it,  and  it  carries  no  interefl ;  but 
Vfben  the  fum  of  1 500  /.  //,  or  might  have  been,  raifed  by  the  profits, 
then  it  becomes  due,  and  the  land  is  difcharged  as  having  bornq 
its  burthen ;  that  the  profits  received  by  B.  are  as  recdvfd  by  J»  & 
the  mortgagee,  becaufe  it  is  faid  in  the  lafi  chufe  in  tU  mortgage  [  475  ] 
deed,  that  it  Jhould  be  lawful  for  B^  to  take  the  profits  nsjithout  ac-* 
count  until  default  of  payment ;  fo  that  by  this  claufe  B.  was  te^ 
nant  at  will  to  the  mortgagee,  which  makes  it  all  pne  as  if  J.  S. 
had  let  it  to  any  other  perfon,  and  fo  not  purfuant  to  the  truft, 
and  fo  much  as  has  been  received  of  the  profits  muft  go  towards 
the  payment  and  finking  of  the  portion  only,  here  having  been  ^ 
power  of  leafing,  and  me  intention  having  been  to  charge  the 
land  as  far  as  may  be,  a;  Wms/s  Rep.  13  to  ;ii,  Pafch,^  1722^ 
Ivy  V,  C%«kt« 
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(H)    Sunk  by  Perception  of  Profits. 

T.  P^Dward  Loyd,  on  his  marriage,  fettled  feveral  landc  to  the 
^  ufe  of  himfelf  for  life,  as  to  parf  to  his  wife  for  jobitnre, 
remainder  to  firft  and  other  fons  of  that  marriage^  and  in  JefimA 
(ff\lfue  male  to  the  daughter  and  daughters  of  that  marriage^  and  tbdr 
heirs y  until  the  remainder^man,  to  whom  the  ejlate  nvas  to  gOy  accord* 
ing  to  the  limitations  of  thai  fettlement^  Jhould  pay  andfatisfy  umio  the 
daughter  3000  L  remainder  to  the  heirs  of  his  body,  &c«  He  hoi 
iJTue  a  fon  by  that  marriage,  and  4  daughters*  TUhcfon  died  in  the 
life^time  of  Edward  Loyd,  leaving  a  daughter.  £•  L.  afterwards 
fuffered  a  common  recovery^  and  made  a  fettlement  upon  that  mar* 
riage,  and  thereby  charged  the  premifes  with  other  lands  with 
the  raifing  3000 1.  more.  The  daughters  entered.  The  plain- 
tifls  were  creditors  by  judgment,  and  their  bill  was  to  be  let  iDto 
a  fatisfa£tion,  fubjeo:  to  thofe  charges  of  3000  L  and  3000L 
and  in  exoneration  thereof,  to  have  an  account  of  the  rents  and 
profits.  Decreed  at  the  rolls,  that  they  ihould  account  for  the 
profits,  and  that  the  rents  fhould  be  applied  firft  to  pay  the  in* 
tereft,  and  then  to  fink  the  principal,  as  in  cafe  of  a  common 
mortgage ;  and  this  decree  was  affirmed  by  the  Id*  chancellor^ 
with  this  variation,  that  the  principal  (hould  not  be  funk  tUI  a 
third  part  was  raifed,  above  the  intereft,  and  io  again  not  to 
(ink  the  principal  till  another  loool.  be  raifed.  2  Venu  523. 
pi.  473.  Mich.  1705.  and  ibid.  576.  pL  521.  HilL  1706.  BU« 
grave  v.  Qunn. 


(I)  Good  or  not.  In  rcfpcd  of  the  Pofleffion,  &c« 
or  want  of  PoITeilion,  &c«  in  the  perfoa  charg- 
ing it. 

!•  TT   was  agreed  that  he  in  reverfon  may  charge  it,  vcAJhoR 
-*  take  effeEt  after  the  death  of  tenant  for  life  s    contrary  of  a 
patron.     Sr.  Charge,  pi.  11.  cites  38  £.  3.  4. 

2.  A  man  leafed  land^^  term  of  years ^  and  after  granted  a  rent* 
charge  extra  terram  illam  of  20  s.  per  ann.  The  termor  (hall  hoM 
it  difcharged  \  but  if  the  termor  furrendered  to  him  in  reverfion  wfa 
chargedy  there  he  (hall  hold  charged,  though  20  years  of  the  term 
be  to  come ;  for  the  furrender  made  the  lejfor  in^  as  if  no  term  hnf 
been ;  by  the  beft  opinion.     Br.  Charge,  ph  1  o.  cites  5  H.  5.  8. 

3.  If  land  is  leafed  to  one  for  life,  the  remainder  in  tmi^  r&-. 
mainder  to  the  heirs  of  the  tenant  for  life^  and  the  tm^  fir  Ai 

r  ^^(5  T    grants  a  rent^charge  in  fee,  and  diesy  and  the  tenan^Wtedi  See 
^   ■  without  iffue,  the  heir  of  the  tenant  for  life  ihall  bold  the  hnd 

charged*    Br.  Charge,  pL  36.  cites  5  £.  4.  2. 
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4.  A  man  leafed  for  Bfe^  and  granted  the  reverfion  or  remainier 
over  to  J*  N*  .'who  charged  the  land  and  diedy  and  the  tenant  for  lift 
is  heir  to  him  to  the  fee^  he  fhall  hold  difcharged^  for  he  hath  the 
poffejjion  by  purchafe^  though  he  hath  the  fee  by  defcenty  and  yet  the 
franktenement  is  eztin^  in  the  fee.  Quaere.  Br.  Charge^  pi.  x6* 
cites  9  E.  4.  1 8. 

5.  A  man  cannot  grant  or  charge  that  which  he  hath  not^    Perk* 

6.  And  therefore  if  a  man  grants  a  rent'charge  out  of  the  mandr 
ef  Daley  and  in  truth  he  hath  not  any  thing  in  the  manor  of 
l)ale,  and  after  he  purchafes  the  manor  of  Dale,  yet  he  (hall  hold 
it  difcharged.     Perk.  f.  65. 

7.  Alfo  a  man  cannot  charge  a  rights  for  it  ihall  be  a  good  plea 
for  htm  to  fay  ag^inft  fuch  grant  by  mafter  in  fait^  that  he  had 
not  any  thing  in  the  land  at  the  time  of  the  grant ;  but  in  fuch 
cafe  if  the  grants  had  been  by  fine  executory^  me  law  is  contrary* 
Perk*  f.  6$. 

For  more  of  Charge  in  general,  fee  CoittribtttfOtt,  SDcf^fff ^ 

<Cjcecutor0,  (0rant0,  ^oititenant^  fl^orcgaffe^  Kent, 

and  other  proper  titles. 


w 


i» 


C|mrttal)le  mxtfi. 


(A)     By  the  Statute  'of  43  Eliz. 


afaged^  impotent  and  poor  people^  for  maintenance  tfftch  maimed  fol"  rity  within 
mers  and  mariners^  f  fihools  of  leamingy  free-fcboolsy  and  fcholars  ^^^^^^^^ 
in  umverfitiesy  for  repair  of  bridges,  portSy    havensy    caufewaysy  ofQ^Elit. 
churchesy  fea-hanks  and  highwaysy  for  education  and  preferment  of  *n<i  confe- 
crphansy  for  flock  or  maintenance  cfhoufes  of  correEHon^  for  marriages  J"l"^?  ^ 
of  poor  maids ^  for  help  of  young  tradefmeny  handicraftfmeny  and  per-'  have  not  a 
fans  decayedy  and  for  relief  or  redemption  of  pr if  oners  y  and  for  aidof^%^^^^^ 
foor  inhabitants y  concerning  payments  of  fifieenthsy  fitting  out  (f  fol--  ^1*1]^"^" 
diersy  and  other  taxesy  which  landsy  bereditamentSy  goods  and  flocks  rai^s  name. 
bave  not  been  employed  according  to  tbe\  charitable  intent  of  the  givers  ;     »Vern.  387. 

liffich.  "^yoO.     Attoroey.Gesenly  at  the  relation  of  the  Inhabitaoti  of  CUpham»  v.  Hewer. 

*  Thefe  words   (limited,  appointed,  and  affigned)  are  very  material  words,  though  omitted  in  th« 
A^id^qi^  of  the  Sti^tutei  \  aad  as  to  oonflniftions  upon  them|  fee  kcto  (B}. 
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477  Charitable  (Qfetf. 

•  Concern-  For  remedy  whereof  it  Jball  be  la'wful  for  the  hfd  chafteelhr^  Mfd 
ing  thefc  jT^^  ^^^  chancellor  of  the  dutchy  for  lands  ivlthin  the  county  palat'tM 
Jions,ihcfe6  of  Lancafcr^  to  aivard  *  commtjjions  to  the  hifhop  of  every  fewral  di^ 
tb'mti  art  to  Qcefe  and  his  chancellory  and  to  other  perfons^  authorizing  them,  or 
Firft  The  ci^y  f^^  of  them^  to  enquire  OS  well  by  the  oaths  of  12  men  rf  the 
TMidtr  muft  f  county y  as  by  all  other  lawful  luaySy  of  all  fuch  gifts  aforefakiy  mni 
he  At  or  more,  of  the  abufeSy  breaches  of  trufly  negligences y  mif-emphymentSy  not  im^ 
commiffion-  Ph'^^^gi  concealiHgy  defraudingy  mif  converting,  or  mifgovemment  jf 
ers  to  be  the  any  lands y  goods  or  flock  given  fir  any  the  charitable  ufes  before  re- 
hjjhep  and  hearfed ;  and  the  commijfioners  upon  calling  the  parties  interefiedy  fbail 
thardioccfe  ^^^^  enquiry  by  the  oaths  of  12  of  the  county  (whereunto  the  parses 
(if  theic  be  inter  fled  may  take  their  challenges  )y  and  upon  fuch  enquiry  fet  dawn 

*  ^'^^P)'  fuch  ordersy  judgments  and  decrees  as  tbefmd  landsy  goods  and  JMts 
pcrfons  of  '^  ^^  ^^h  ^P^^^^  fo^  f*^^  charitable  ufes  far  which  they  wen 
good  and  given  ;  which  orderSy  isfe,  not  being  repugnant  to  the  ordirsy  JimtuHs 
v*iour  ^^-l\'  ^^  ^^^^^^  ^f^^'  donor Sy  fhall  Jand  goody  and  fball  he  executed  until 
In  that  com!  the  fame  be  altered  by  the  lord  chancellory  or  the  chancellor  of  the  county 
miffion,  any  palatine   of   Lancafler    refpeElivelyy.   upon    complaint   by    emy  party 

4ofihcma(7    „^^.^J 

fifiutc       grieved. 

wake  orders  ard  decrefs,  for  therein  none  is  of  the  quorum*  4thly,  None  iball  be  commilfionert  thit 
tat-e  any  fart  of  the  lands,  Sec.  or  goods  or  chatties,  money  or  ftocks,  in  queftion.  S^hly,  Tbe  eecn« 
xni0icn  Is  to  Jmit  a  certain  t'lmej  within  which  the  commiflioners  are  to  order,  decree,  and  oerdfy^ 
6thly,  Their  authority  is  to  inquire  as  nvell by  tbe  oatb  of  ii  lawful  men  or  morey  as  by  all  other  g^ai 
ways  and  means,     2  Inft.  710* 

And  the  copimiffioners  have  power  alfo  to  enquire  of  thefe  9  thiogf*  ift.  Of  ahtfts,  i^]^ 
JBreacbes  of  trujl,  3dly,  Negligences.  4lhly,  MiJ- employments.  Sthiy,  Not  esnfjoying.  (titly.  Cm* 
tealing.  "j  thiy  ^  Defraudirg.  ^ihly,  I^lifconverting.  ^thly,  Mifgovenmeut  of  any  luids. 
Sec*  goods,  money,  &c.  given  to  any  of  the  charitable  ufes  aforefaid.     2  Inft.  711. 

•J"  Lands  ir  Gray's-inn-lane  were  given  to  build  a  fcboJ  at  Rugby  in  War%oir:kf3irt*  The  <u 
Jloners  fat  at  Rugoy  to  inquire,  and  held  not  good.  Toth.  92.  »  Jac.  Rugby  Schoor*  cb&— - 
Duke*s  Char.  Ufes,  80.  pi.  24.  S.  C.  upon  oreach  of  the  trui^,  a  commiflion  waa  taken  oat  ia 
Warwickshire,  to  enquire  of  this  gift ;  and  by  a  jury  there,  the  gift  and  breach  of  truft  was  fonad, 
and  a  decree  made  by  the  commiflioners  in  that  county,  to  fettle  the  lands  according  to  ri»c  dooor^t 
will ;  and  upon  an  appeal  the  decree  was  reverfed  ^  for  the  in^ifition  and  deeree  ttras  nor  madcf  wurfmmi 
by  jur^rsj  ard  ccmmyjioners  of  the  county  ivhere  the  lands  given  to  fuch  ufes  do  lie*  The  words  ot  tikc 
fta:ute  are,  to  enquire  by  the  oaths  of  12  men  or  more  of  the  county,  of  fuch  gifts,  Hmitatlofls,  aoi 
appointments,  and  of  the  breaches  of  truft  of  fuch  lands  or  goods,  Sec  which  is  intended  to  be  by 
jury  and  commifiioners  of  that  county  where  th2  lands  dolie.— — Ibid.  118.  pi.  2*  S*  P»  » 

See  ibid.  226,  pi.  36.  S«  P. 

This  a^^  2f  S*  2.  This  aB  Jball  not  extend  to  any  landsy  goods  or  flocks  ghen 

told  to  a""  ^^  ^^y  CollegCy  hally  or  houfe  of  learning  within  tie  unroa^/itieiy  ondM 

lands,  &c.  the  colleges  of  V/eflminflery  Eton  or  Winchefler^  or  to  any  cathedral  ot 

nor  to  all  collegiate  church. 

chatties"^  3'  ^'  3'  ^^^^  a&  fhall  not  extend  to  any  city  or  town  corporate^  «r 

money  or  to  any  lands  or  tenements  given  to  the  ufe  aforefaidy  ivitbin  any  fuch 
ftocks  given  city  or  town  corporatCy  where  there  are  governors  appointedy  neither  ta 
charitable  *  ^'O'  ^^^^^g^9  hofpitaly  orfrecfchooly  which  have  J  fpecial  wfitors^  ^ 
ufes  aforff-     vernorSy  or  overfeers  appointed  by  their  founders* 

faid  \  but 

certain  are  excepted  in  thefe  8  feveral  cafes,  viz.  ift.  Of  the  colleges,  h^lls;!  or  hoofes  of  lfafniag> 
in  cither  of  the  uni  yarn  ties.  2dly,  Of  the  College  of  Wcftminfter.  3dly,  Of  the  college  of  Eaton* 
4thly,  Of  the  college  of  Wincbelter.  5thly,  Of  any  city  or  town  corporate,  where  there  U  a  fpadal 
governor  or  governors  of  fuch  lands)  &c.  6thly,  Of  any  college,  hofpital,  or  free-fchool,  «i|ich  baft 
fpecial  vifitors  or  governors,  or  overfeers  appointed  to  them  by  their  fouo<)ers.     2  IniL  lit.' 

X  If  land  is  glvtn  to  a  corporation,  or  othtr  particular  perfont^  to  perform  a  charitalilc  ufe,  amdtkt 
donor  appoints  them  vijuor^  alfo  of  the  ufe  according  to  his  intent  j"  if  tbe  faid  vifitors  do  brtek  the  tn^ 
(jther  in  detaining  pact  of  the  revenue,  mif-employifl^i  or  any  Qth^  vrsj'  ^nudin||  the  charitahla 
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«ft;  thlt  aaj  be  reftoKd  by  decree  of  the  coinxniinoners,  notwitbftaiidiog  the  ftatnte  of  43  Blis. 
which  difAbks  commiiTionen  to  meddle  with  lands  given  to  the  cbariuble  ufes,  where  fpecial  vifitora 
ire  appointed  ;  for  the  intent  of  the  Jlatute  is  to  dij.ble  comnjffionfrs  to  meddle  %eub  fucb  a  cafe^  nvbert 
tbt  iamd  is  givm  UferUns  in  truft  to  perform  a  ebaritahle  uff^  and  tbe  donor  of  points  /fecial  n/ijstcrs  tt 
Jtt  thoje  trufiets  to  perform  tbe  ujt  according  to  his  intent ;  if  the  truftees  defraud  the  truft,  the  com* 
mi/fioners  cannot  meddle,  but  the  viHtors  are  to  perform  it  \  but  %vhere  tbe  *  vifitors  are  truftees  alfo^ 
there  the  temmijjhners  may  by  their  decree  reform  tbe  ahufe  of  the  charitable  ufe  ;  refolved  by  Ld. 
Coventry.     Duke's  Char.  Uies,  68,  69.  pi.  6.    Hill,  ji  Car.    Sutton  Colefieki's  cafe.-  Ibid< 

X24«  pi.  26.  S«  C.  in  totidem  verbis.  . 

4.  5.  4.  Thif  aS  Jball  not  he  prejudicial  to  the  jurifdiBiw  of  tie 
ordinary, 

5.  S.  5.  No  per/ins  thatjhall  have  am  of  the  faid  lands ^  goods ^  or 
JUeksy  or  Jball  pretetid  title  thereunto^  Jball  he  named  a  commjftoner 

or  a  juror  J  or  Jball  ferve  in  tie  fame. 

€•  S.  6.  Perfons  which  Jball  purchafe  upon  valuable  conjtderation  of  This  ad 
wonej  or  landf  any  ejlate  or  interefl  in  any  lands^  or  chatties  that  Jball  ^^.  J^u^ 
be  given  to  any  the  charitable  ujes  above  mentioned  without  fraud,  bav^  of  purchaf. 
ing  no  notice  of  the  fame  charitable  ufe,  Jball  n^t  be  impeached  by  decrees  o«  having 
of  tbe  ccmmtjftoners,  and  yet  the  commiffioners  may  make  decrees  and  [|jf  ^  }  ^' 
orders  for  recompence  to  he  made  by  any  perfons  who  being  put  in  trujl,  for  valtt'able 
or  having  notice  of  tbe  charitable  ufes  above  mentioned,  JJjall  break  the  confider*- 
fame  trujl,  or  defraud  the  fame  ufes  agaiftft  the  heirs ^  executors^  or  ncy  o^^lanSl 
adndnifirators,  ^  them  having  equity^,  sdly,  Widi- 

out  fraud  or 
covin.  3d)y,  HaT4nf  no  notice  of  the  fame  charitable  ufe.  But  albeit  the  commiflioners  cannot  make 
ihy  decree  againft  any  fuch  purcbaibrs,  yet  may  they  make  decrees  for  recompence  to  be  made  by  any  perfoa 
or  perfoosy  who  being  put  in  nruft,  or  having  notice  of  the  charitable  ufes  abovefaid,  have  of  /hall  break 
the  faid  troft,  or  defraud  the  fariic  ufes  by  any  conveyance,  gift,  grant,  leafe,  relcafe,  or  converfion^ 
Sgaunft  his  or  their  heirs,  executors,  and  adminiftrators,  having  aifets  in  law  or  equity,  fo  far  as  the 
faid  aflets  will  extend.     1  Inft.  711. 

If  lands  be  given  to  a  cbaritable  ufe,  and  to  difpofe  of  an  overplus ;  if  the  purchafor  had  no  notice,  it 
cannot  bind,  but  if  rent  iffue  out  of  land,  the  purchaibr  mufl  pay  it,  but  will  not  charge  him  to  pay 
srrearages  before  parchafe,  nor  lay  it  upon  one,  nor  excufe  the  other.  Toth.  95,  96.  cites  Mich* 
Z4  Car.  Peacock  y.  Tewer. Duke  of  Char.  Ufes,  82.  pi.  33.  S.  C. 

Lands  were  charged  by  will  with  200 1.  to  be  paid  within  z  years  to  a  charity.  T.  after  the  de- 
Tiibr^s  death,  pnrcbafed  tbe  fandwitb  notice  of  tbe  charge,  and  after  40  ^^^n  quiet  enjoyment  and  a  jcttUm 
wient  made  by  the  purchafor  on  his  Ton's  marriage,  a  demand  was  made  of  this  zooi.  But  becaufe  the 
executors  or  administrators  of  the  devifor  were  not  made  parties,^  the  Ld.  Chancellor  would  not  dired  a 
trial  at  law  upon  the  point  of  notice,  nor  make  any  decree  ;  beHdes  the  demand  was  not  in  nature  of 
a  i^t-charge,  which  will  always  be  chargeable  on  the  land,  into  whofe  hands  foever  the  fame  ihatl 
come,  but  it  was  of  a  fum  in  grofs  to  be  paid  togecher  and  at  one  time,  and  this  land  having  been  en- 
joyed by  fcveral  perfons  fince  his  will,  it  does  not  appear  but  that  the  money  may  be  paid  ;  and  ordered 
that  plaintiff  be  at  liberty  to  amend  his  bill,  and  make  proper  parties,  and  to  bring  the  caufe  to  a  hear* 
jo(  again  as  be  Ihould  be  advifed.     Fin.  Rep.  336.  Hill.  30  Qar.  %.   Attoroey-Generai  v.  Twifden* 

7.  S.  7.  This  aB  JbaU  not  give  power  to  any  commijftoners  to  make  This  aft 
orders  concerning  any  manors  or  hereditaments  granted  unto  the  queen,  **^'  ^^^  ^*- 
to  king  Henry  the  eighth,  king  Edward  thejixth,  or  queen  Mary,  i^d^ofpur* 
^dndyet  if  any  fuch  manors,  or  hereditaments,  or  any  profits  out  of  the  chafors  of 
fame,  have  been  given  for  any  of  the  charitable  ufes  brfore  expreffed,  *^°^*'  ^"f" 
Jince  the  beginning  of  her  majejlfs  reign,  the  commijftoners  may  proceed  heredita- 
/0  enquire  and  make  orders  and  decrees  according  to  this  a£l^  the  lajl  mens,  af- 
pientioned  provijo  mtwithfanding.  J^^^^»  ^^"' 

fome  to  queen  Elisabeth.  H.  8  £d.  6.  or  queen  Mary,  by  wBi  of  parliament,  furrender,  exchange^ 
reHnqailkrocDt,  efcheat,  attornment,  conveyance,  or  otherwife.  But  if  fuch  manors,  Ifnds,  &c« 
have  fioce  the  ginning  of  queen  Elizabeth^s  reigo  been  given,  8ez,  to  anv  of  the  chvitable  ufes  be- 
(ott  txuitShdf  then  tUf  afii  doth  extend  to  the  fame*    %  Inft.  71 1« 

8.  5, 
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Coocerning  S.  8. 8*  ^//  0r<2rrr  and  decrees  of  the  C9mnttffs9ners  Jball  be  etv^ud 
wr/of  Se  ^^^  ^^  yj/i/f  of  the  feud  commi/fionerSy  ^either  into  the  chancery  of 
commir.  Englandy  or  into  the  chancery  vdthin  the  county  palatine  of  Lancafitr^ 
fionets,thcfc  vfithinjuch  time  as /halt  be  limited  in  the  commiffioni. 

4  tilings  are  "^ 

to  be  obieired*  ift^  That  they  certify  their  order  and  decree  refpediTely,  either  into  At  nurf  tf 
€baneetj  of  England^  or  into  the  chancery  tf  tbt  cwnty  falatine  of  Lancaiier,  as  the  cafe  ftall  refaite. 
sdly.  That  it  ought  \o  be  in  parchment  j  under  the  bands  andfeah  of  the  commffimtru.  3d)yy  I(  aoA  be 
tpitbitt  the  time  limited  in '  the  commiffion.  4thly,  That  the  lord  cbancelhr  or  lord  keeper,  and 
faid  chancellor  of  the  dutchy,  fhall,  and  may  within  their  feveral  jurifdidions,  take  fuch  order  for 
due  txecution  of  all  or  any  of  the  faid  judgments,  decrees  and  orden  lb  certified,  «x  f  ddier  of 
Aallfetmfit  and  convenient*    a  Inft.  71 1* 

9.  Z.  9.  The  lord  chancellor^  and  the  chancellor  of  the  dutchy^ 
take  order  for  the  due  execution  of  the  faid  decrees  and  orders^ 
Jb  the  re.  lo.  &•  \o.  If  after  anyfuch  certificate  made^  any  perfons fbaR find 

niedy  for  the  fhemfelves  grieved  with  any  of  the  faid  orders  or  decrees^  itjbaii  he 
'  Jd  difbfiub  l^'^^lfor  them  to  complain  to  the  lord  chancellor^  or  the  cbaiudUr  of 
decrees  fo  the  dutchy^  according  to  their  feveral  junpU^ion  ;  and  the  faid  brd 
cmiiied,  chancellor y  or  chancellor  of  the  dutchy^  may  proceed  to  the  examinaiiom^ 
things  ate  to  hearings  and  determining  thereof,  and  adnul,  alter ^  or  enlarge  tbefmd 
\»  confider-  orders  and  decrees  of  the  comnnfftoners^  accortUng  to  the  intent  rf  tiff 
That  he*  donors  ;  andfhall  tax  cofts  againft  fucb  perfons  asfiall  complain  mutb* 
tmplain  t»     out  caufe. 

tbe  hrd 

ehancellorf  or  lord  keeper,  or  to  the  chancellor  of  tbe  dotdiy,  according  to  thdr  feveral  jwil^ 
didionsy  for  redrefs  thereof ;  and  this  complaint  is  to  be  5jr  bill-  2dly,  Upon  foch  complaint,  fiift 
they  iball  refpe^ively,  by  fudi  courfe  as  to  their  wifdoms  iball  fccm  meeteft,  the  circnmftancc  of  dir 
caie  confidered,  proceed  to  tbe  examination ^  bearing f  and  determining  thereof;  2«  Upon  hear 
ihall  or  may  adnul  tbe  vfboU  (which  rarely  is  done),  dindnijb  (in  part)  or  enlarge  (that  Is  to 
former^  and  to  enlarge  the  fame  by  adding  fomething  thereunto)  tbe  judgment  and  decrees  lb 
3dly,  As  (ball  be  thought  to  ftand  with  equity  and  good  confcienc^.  4thly»  Accordtiig  to  dw 
tent  and  meaning  of  the  donors  and  founders  thereof,  sthly.  And  ihall  and  may  taK  iod  m»mrd 
€^t  of  fult  by  their  dircretion  (refpe^ively)  againft  fncb  perfons  as  Jball  complain  to  them  refpe6 
wtbcutjnft  and  fujgicient  canfe^  of  the  orders,  judgments,  and  decrees  before  mentioned.  B«t  this 
Mng  given  and  limitbd^^r  ad  of  parliament,  no  cofts  (if  the  order,  judgment,  or  deciee  be  adoaied^ 
dimioiibed,  or  enlarged)  ought  to  be  given  to  the  §arty  complaining.    %  lnft«  71 1,  yti* 


(B)     Eftabliihcd,   though  the  Conveyance  wat 

defedive. 

I.  T^  E  VI S £  eccl^  SanX  Andrea  de  Holbourn.    The  parfon 
'^  ihall  takey  and  yet  the  church  Is  not  perfona  capax,  but 

the  intent  appears.    FK  C.  523.  b.   Hill,   20  £liz.  in  csdEe  o£ 

Welkden  v.  Elkington. 
Poke's  2.  A  copyhold  may  be  charged  with  a  charitable  ttic«    Totlu  9^ 

"^iL^l  41  EUz*  Kenfliam's cafe, 

cites  S.  C. 

Mo.  S22,         3.  Devife  to  a  charity  hy  a  feme  covert  adminj/fratrix^  y^f9^  IieU 
^*3*  pI-       good.    %  Vern.  454.  cites  Mo.  822.  Damus's  cafe» 

Jac*  in 
^anc.  S.  C. 

A  devife  to       4-  A  devife  of  lands  held  in  capite  was  made  to  tts  prine^al^ 

the  company  fellows,  and  fcholars  of  J^fus  College  in  Oxford^  to  find  a  fcbohr  jT 


^  iM  of  thi  Ufiator  from  time  to  time.    Upon  a  feference  to  ^^  Loa. 

Hobart  Ch,  J.  and  the  Ch.  Baron,  thcj  agreed  that  the  dorife  ^^tJjie* 

^Rras  void  in  law,  becaufe  the  ftatute  of  wills  did  not  allow  de-  ttre,wa«hdd 

yifes  to  corporations  in  mortmain,  yet  they  held  it  dearly  within  *.«<»<*  <*«- 

the  relief  of  43  Eliz.  under  the  words  (limited  and  appointed  J  s  J!j["  Tria!^ 

and  fo  it  was  decreed,  that  the  college  ihould  enjoy  it  againft  the  5  Car.  Hd« 

ward  and  his  heirs ;  and  they  held  alfo,  that  the  provifo  in  the  '■"*'»  ^*^% 

ilatute  exempting  colleges,  is  only  intended  to  exempt  them  from  char,  ufes' 

being  reformed  by  commiiEon,  but  not  to  reftrain  gifts  made  to  80.  pi.  23. 

them.    Hob.  183.  Hill.  13  Jac.  Flood's,  alias  Lloyd's,  cafe.  ^*'^«  ^^ 

cree  by  commiffioners  to  fettle  the  lands  upon  the  company.  An  appeal  was,  and  exception  taken, 
tot  that  the  company  of  leatherfellers  was  a  corporation^  and  the  ftatute  of  wills  does  except  devifes  of 
land  to  a  corporation.  «  But  the  decree  was  confirmed^  there  being  m«ny  precedents  for  it. 
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5.  A  win  of  copyhold  lands  of  inheritance  to  A.  and  his  heirs,  S.  C.  cited 
nvithotif  any  furrender  before  or  after  the  will,  was  decreed  good  Mi^i7otl 
by  the  ftat.  43  £1.  4.  but  per  Ld.  Chancellor,  the  lord  o£  the  co-  pi.  416.^* 
pyhold  fliaU  have  his  duties  always  of  fnesy  heriotSy  isfc.  of  the  ^  s.  c»  ia 
licir  or  purchafor,  in  whofe  name  the  intereft  of  die  copyhold  j^J^^^ 
rc&j^  in  laW|^  and  that  allowance  (hall  be  made  of  it  out  01  the  it  has  beea 
charitable  ulc.    Mo.  890.  pi.  1253.  Rivet's  oafc.  \M^lt 

iStit  ftatute  43  Etix*  fuf plies  all  defeSt  of  ajpiranasy  wbtre  the  Jcnor  it  of  capacity  to  difpofe,  and  bm 
fucb  an  eftate  as  is  any  ways  dei/'ijabU  by  b'tm ;  and  upon  this  ground  it  hath  been  held,  that  if  a  copy- 
nolder  doth  difpofe  of  copybUd  lands  to  a  charitable  afe  xoitbout  a  farrenderf  or  if  tenants  in  tail  do 
convey  land  to  a  charitable  ufe  without  afinty  or  if  a  rrverfion  be  granted  without  attornment  or  inrolmtat^ 
and  divers  odier  the  like  caies,  yet  thefe  defeats  are  fopplied  by  the  ftatute  of  43  Eliz.  becaufe  the  do- 
Bor  had  a  difpofing  power  of  the  eftate,  and  this  is  a  good  limitation  and  appointment  within  this  ftatute. 
Pm^'s  Char..  Ufcsy  84.  pi.  40.  Chrift-Hofpltal  v.  Uawcs. 

69  If  an  infant,  lunatic,  or  other  per/on  who  has  not  capacity  to  Duke's 
4ifpofe  of  an  eftate,  Ihall  grant  to  a  charitable  ufe,  this  dcfc£l  ia  ^g  "/^  ^^^ 
not  fupplied  by  the  ftatute.     Duke's  Char.  Ufes,  8$.  pi.  40.  in  ly.'  cUes* 
cafe  of  Chrift's  Hofpital  v.  Hawes,  cites  it  as  refolvcd.  Hob.  136.  J.  c— - 
J5  Jac.  in  CoUinforfs  cafe.  ^f^f;  l]% 

9e  S«  P.  and  adds  feme  covert.  ^  ■         Hob.  136.  pi.  184.  S.  C 

7.  C  1 5  H.  8.  devUed  a  houfi  in  Eltham^  in  Kent,  to  L.  hi^  Mo.  888. 
^mfeforliffy  and  after  htx  death  to  J.  B.  and  others,  feoffees  (as  he  Roi{*cafc 
failed  them)  in  the  faid  houfey  to  keep  it  in  reparations^  and  to  beftow  s.  C.  The 
the  reft  of  the  profits  upon  tbe  reparatiofis  of  certain  highways  there.  J"*^'^**^ 
it.  and  blf  wife  are  deady  and  the  houfe  defcended  to  0.  R*  an  infant.  ^\\\y^^  ^ 
This  cafe  being  in  chancery,  between  the  parifliioners  and  R.  made  before 
was  referred  by  the  court  to  the  Ld,  Hobbard,  and  the  Ld.  Ch.  B.  ^  J'*-^3» 
Tanfield,   who  refolved  it  clearly,   that  though  the  dcvife  was  ihii^d^not 
utterly  void,  yet  it  was  within  the  words  ^limited  and  appointed  to  in  ufe,  whe- 
charitable  ufes  5)  otherwife  if  he  were  one  who  had  appointed  what  *^i^^"j^^ 
was  mt  bis  own  to  charitable  ufes,     Hob*  136.  pi.  184.   Fafch.  appoint. 
I  c  Jac.  Collifoa*s  cafe.  ^ent,  or 

ailignment 
vrithin  the  ftat.  43  Elis.  and  that  it  was  referred  to  Mountague  Ch.  J*  and  Hobsrt,  who  cerUfying 
that  it  was  a  limiutioo  or  appointment  to  a  charitable  ufe,  to  be  relieved  by  the  ftat.  43  Eliz.  cap.  4. 
fhe  Ld.  Chancellor  confirmed  the  decree. 

The  charity  of  judges  have  carried  fevenl  cafes  on  the  43  Eliz.  great  lengths,  and  this  occajicned  tba 
ftpiaHiam  between  operoting  by  will  and  by  appointmitti  which  fureiy  the  xnaker<  of  the  ftatute  never 

thought 
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thought  of;  per  Ld.  C.  Cowper.     Chan.  Prec.  272.  Mich.  170$.    The  Attoratf-Gtattd  for  SU- 
oey  College  v.  Bainct.        ■     C*  £qa.  Rep»  5.  S.  C. 

8.  If  a'  man  conveys  2  parts  of  Air  lands  which  he  held  in  cafiU^ 
for  a  valuable  confideration,  and  then  devifes  the  ranmning  ^^d part 
to  a  charity^  this  is  voidy  and  not  helped  by  the  flatute  ;  becanfe, 
in  the  inftant  of  his  death,  this  3d  part  defcends  to  the  heir,  and 
he  having  difpofed  the  other  two  parts,  has  no  power  by  the  com- 
mon law,  and  is  difabled  by  the  ftatute  of  wills  to  devife  the  other 
part.  Duke's  Char.  Ufes,  78.  pL  18.  in  17  Jac.  Ld.  Moim- 
tague's  cafe, 
pcvife  by  9.  If  tenant  in  tail  gives  land  to  charitable  ufes,  the  iiliic  is 

tTcharitable  ^^"^^^i  ^^^  ^^  faving  in  the  flat.  39  Eliz.  cap.  5,  excludes  hinu 
ufes  was  de.  Arg.  Godb.  309.  Fafch.  21  Jac. 

creed  to  be  a 

good  appointment,  though  no  fine  was  levied  or  recovery  fafTered*     2  Vcrn.  453.   |4.  416*    Mkh. 

J703.     The  Attorney -General  and  Pettifer  v.  Rye,  Warwick,  8c  al\ And  the  remainder- maa 

ikall  be  bound  by  a  fettlement  to  charitable  ufes  as  well  as  the  iflue  in  tail,  and  a  decree  msde  by  cfae 
commiflioners  was  confirmed  with  cofts.     Chan|Prec.  i6.    Tay  ▼•  Slaughter.  ■  The  ftacnte  «f 

43  £lis.  herein  refiored  the  common  law,  and  at  common  law  was  no  fine  or  recovery.  G«  £^«.  Rcfw 
45.  Jenoer  V.  Harper.  Chan.  Free.  3^1.  Trin.  i7i4«  S.  C.  &  S<  P* 
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Jo.  428.  pi.        iQ,  iTfie  teftator  being  feifed  in  fee  of  a  manor  Held  in  capite^ 

i!*PhiH?ps^  ^«/^i  it  to  he  fold  by  his  executors,  and  that  part  of  the  money 

5.  C.  but  arifmg  by  fuch  izX^fhould  he  paid  to  his  ivife^  and  part  in  feverai 

6.  P.  does  other  legacies^  and  the  reftdue  to  he  heflowed  in  charitable  ufes.  Upon 
botrefoWed  ^  reference  to  the  juftices  of  B.  R.  from  the  court  of  wards,  the 
that  the  de.  qucfUon  was,  whether  this  was  a  good  conveyance  within  the 
vift  of  the  ftji^^  ^2  £i;2,  becaufe  there  was  no  difpofition  of  the  land  to  cbaritaMi 
void  in  law  ^fi^9  ^  ^^fy  ^^  appointment  that  the  landfhould  hefoldy  and  the  money 
igalnft  the  divided  as  aforefaid  ;  and  refolved  that  it  was  not.  Cro.  C.  52  c, 
t^ihCd.  P^-  4-  Hi"-  M  Car.  Afcough's  cafe. 

log  the  ftatute  of  chariuble  ufes.        ■     Cro.  C.  525.  S.  P. 

II.  A  feme  covert  makes  a  will  of  ^os.  per  ann,  to  a  charitable 
ufe,  out  of  fome  of  her  own  lands ;  and  though  an  awa^d  was 
made  that  it  fliall  be  paid,  and  bonds  given  to  perform  the  fame, 
yet  the  heir  is  not  botwd  to  perform  the  fame.  Toth.  g6.  cixs% 
Trin.  15  Car.  Bramble  v.  the  Poor  qf  Havering. 
.  12.  Money  given  to  a  parifb  generally,  and  not  faid  to  what  ufe, 
decreed  to  the  poor  of  the  parifh.  Chan.  Cafes,  134,  135.  Mich, 
a  I  Car.  2.  Weft,  and  the  Churchwardens  and  Ovcrfecrs  of  the 
Poor,  &c,  of  Great  Creaton,  v.  Knight. 

13.  Where  a  devife  was  of  lands  to  trinity  College  in  Cam- 
bridge, for  the  maintenance  of  a  fellow  there,  and  that  if  any  hy 
cavil  fbould  hinder  this  devife^  or  that  the  fame  cannot  go  to  the  college 
by  reafon  of  the  flatute  of  mortmain^  then  he  devifed  the  fame  to  R,  /fc 
and  hit  heirs;  and  upon  an  information  exhibited  againft  R.  N; 
by  the  attorney-general  to  have  this  }and  eftablifhed  in  the  college^ 
it  was  decreed  accordingly,  notwithftanding  the  faid  ftatute  of 
mortmain,  and  the  faid  claufe  in  the  will.  Lev.  284.  HilL  2t 
ii  7^1  Cart  2r  in  qanc,    The  King  v.  ^cwmau. 
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14.  M.  devifed  37I.  per  ann.  to  charitable  ufes,  out  of  tlie,3Chan. 
manor  of  W.  wliich  Was  held  in  capite.     Exception  was  taken  s.^c.  tc- 
that  the  manor  being  held  in  capite^  the  tcftator  could  charge  only  cordingly. 
a  parts  in  3  by  his  will,  which  wmxld  not  amotint  to  37 1.  a  year.  —*  Vcm.^ 
But  the  court  held  tlie  whole  chargeable  by  the  will,  by  die  ftat.  J^*  ^  jg,* 
43  £liz«  which  was  an  enabling  ftatutc,  and  that  the  teftator  had  creed  good* 
only  midaken  the  manner  of  the  conveyance ;  for  had  he  done  it 

by  grant,  it  had  been  good  for  the  whole,  and  being  by  will,  the 
Aatute  made  it  a  good  appointment  for  the  whole  in  like  manner. 
Nelf.  Ch.  Rep.  146.  in  22  Car.  2.  Higgins  v.  the  Poor  of  South- 
ampton. 

15.  Though  a  charity  was  precedent  to  thejlat,  43  Eliz.  cap.  4. 
yet  the  ftatute  fubfequent  had  a  retrofpefb,  and  would  make  it  a 
good  appointment,  though  it  was  not  fo  before  (but  void).  Chan. 
Cafes,  195.  Hill.  22  &  23  Car.  2.  Smith  v.  Stowell. 

16.  A  devifey  void  by  mfnofyiery  of  a  corporation,  was  fupplied  Fm.  R«p. 
in  equity  as  a  good  appointment  of  a  charitable  ufe.     Chan.  Cafes,  ^y^^  f  "^^ 
267.  Mich.  27  Car.  2.  Anon.  cWge, 

Cambrid^ 

S.  C.  accordingly. Duke,  77,  78.  S.  P.   in  S.  C.  pi.  16.— —a  Vcrn.  454.  cited  as  the  cale 

of  Piatt  V.  St.  John's  College.  —Duke's  Char.  Ufes,  83.  pi.  38.  The  mayor  of  London  s  caic, 
S.  P.  held  accordingly,  whtfre  lands  were  devifed  to  the  mayor  and  chamberlain  of  London,  inftead  of 
the  mayor  and  commonalty ;  for  it  appears  that  he  intended  to  give  it  to  the  corporation  of  Loodojis 
rad  his  intent  Ihall  be  obferved. 

1 7.  A.  built  an  alms-houfe  in  L.  and,  during  his  life,  gave  4 1. 
per  ann.  to  7  poor  women  of  L.  of  60  years  of  age,  and  after  by 
his  will  gave  28 1.  per  ann.  to  be  diftributed  equally  between  7 
poor  women.  Decreed,  that  this  charity  be  ejlablijhed  for  ever^ 
though  the  words  do  not  fully  direft  it  in  fucceflion,  and  the  7 

poor  women  to  be  chofen  out  of  L.  only.  Fin.  R,  353.  Pafch.  [  482  3 
30  Car.  2.  Attorney  General  lor  Lambeth  Parifli  v.  Whitchcott. 
.  i^.  A.  devifed  a  charity  to  the  poor  of  B.  in  the  county  of  C. 
which  was  a  mijlake  of  the  county  of  C,  for  D.  The  court  was  of 
opinion,  that  fince  there  was  fuch  a  parifh  in  the  county  of  D., 
A.  muil  mean  that  pariih,  becaufe  it  appears  he  was  born  there, 
and  that  both  he  and  his  parents  lived  and  died  in  that  parifh. 
Fin.  R,  395.  Mich.  30  Car.  2.  Langcnew  Parifli  in  Denbighihire, 
alias  Owen,  v.  Bean  &  aF. 

19.  A  rvcfoi'y  devifed  yjr  the  maintenance  of  a  nttnifter  thtxty  was 
devifed  to  no  certain  perfouy  and  therefore  void  at  common  law,  • 
and  nothing  was  mentioned  concerning  the  nomination  to  it. 
Thofe  to  whom  the  eftate  came,  appointed  O.  to  be  minifler,  and 
fcrve  the  cure.  P.  fuppofing  a  lapfe  to  the  crown,  was  prefented, 
inftituted,  and  indudled,  as  if  the  church  had  been  void.  (Note, 
the  church  was  formerly  appropriate  to  an  abbey,  and  no  vicar 
endowed,  but,  probably,  was  ferved  by  one  of  the  monks, 
and  this  coming  to  the  crown,  by  grant  came  to  tlie  teftator.) 
It  was  urged,  that  here  was  a  pious  ufe  wholly  fubjeft  to  this 
court,  and  that  P.  coming  in  by  the  ordinary,  though  he  was 
not  parfon  or  vicar,  was  allowed  by  the  bilhop ;  and  decreed  ac- 
cordingly that  P.  fliould  have  the  tithes.  2  Chan.  Cafes,  31. 
Trin.  32  Car.  2.    Pernc  v.  Qldficld. 

20.  An 


4.8i  €|iar{taMe  (^fi^» 

5^0i  An  itnprcpriator  ievifed  to  me  tbatferved  tie  cute^  mti  ts  alt 
that  Jhould  feirve  the  cure  after  him^  ali  the  tithes^  and  ether  profits^ 
&c.  Though  the  curate  was  incapable  to  take  by  this  devife  ia 
fuch  manner,  for  want  of  being  incorporate,  and  having  fucce£* 
Con,  yet  Ld.  Chancellor  Finch  decreed,  that  the  heir  of  the  d&- 
vifee  mould  be  feifed  in  truft  for  the  curate  for  the  time  being* 
2  Vent*  349*  Fafch.   32  Car»  a«     Anon. 

21*  In  cafe  of  copyhold  land  where  there  is  z  furrenier  t0  Ai 

life  rf  the  nmll^  fuch  a  will  will  operate  as  an  appointment  $   for 

die  copyhold  pafles  not  by  the  wiU,  but  by  the  furrender.    2  Vem« 

,  598.  pi.  536*     Mich.  1707.     Att.  Gen.  v.  Barnes  &  Ux.  (the 

cafe  of  Sidney  College  in  Cambridge.) 

3  Chan.  22.  A  HviU  not  executed'in  prefence  of  three  mtnejfes^  being  void 
Rep.  150.    as  a  will,  cannot  operate  as  an  appointment  within  the  43  EKz. 

D^.^hii"  ^  ^^"*  597-  ***^-  '7^7-  ^"*  ^^^  ^*  Barocs  &  Ux.  (the 
fim*!  caf^'    cafe  of  Sicbey  College  in  Cambridge.) 

bat  Ld. 

CbmceUor  iaid,  that  it  being  a  favourable  cafe  on  the  one  fide,  tnd  a  charity  on  the  otbcr»  he  woali 

confider  further  of  it,  and  confer  with  the  judges. 

Devife  of  lands,  not  in  writing,  to  charitable  ufea,  or  vkbout  3  mfiiniffaj  is  void ;  and  the  Aitott 
43  £1. 4*  which  favowtd  appointments  to  charities,  is  now  repealed  pro  tanto,  j.  e.  as  to  the  wane  of 

4  witnefles,  by  thtjlatuu  tffratuli,  which  requires  3  witncflcs.  i  Salk*  163.  pi.  3.  Trin.  1714* 
in  Cane.  Genner  v.  Harper.  Gilb.  £qu.  Rep.  44.  S.  C.  in  toddem  verbis,  only  miibkes  a 
Station  oat  of  Swinb.  for  Comb,  and  concludes,  that  Ld.  Chancellor  ieemed  to  be  of  the  tune  opinion, 
but  faid,  he  would  con£der  of  it  till  the  firlt  day  of  caufes  after  the  term,  and  in  the  mean  tiiBe  re- 
commended it  to  the  plaintiffs  to  make  good  the  charity. 

A  nuncupative  will  of  20 1.  per  ann.  out  of  lands  to  a  charity,  though  he/ere  the  patmt§  •ffimit^ 
is  not  good  as  an  appointment  by  the  43  Elix,  Ch.  Prec  389.  Trin.  1714*  Jenacr  v.  Harper. 
For  at  common  law  lands  or  a  real  eftate  were  not  devtfable,  and.  the  ftatute  of  32  H.  8.  as  noch  lenuRt 
that  a  will  of  land  ihould  be  in  writing,  as  by  the  ftatute  of  frauds  it  is  required  that  fuch  a  will  iLmM 
Jbave  3  witne0es,  and  this  being  a  devife  (0^  rua^  vtblcb  ctttmtt  f^Jt  witbcmt  Jndf  is  not  good  by 

Auncupative  will.    Wms.*s  Rep.  248.   Trin.  1714.   S.  C. Wms.*s  Rep.  34S.  tbe  reporter 

makea  a  quiere,  and  cites  Duke*s  Charitable  Ufes,  8x.  STODDAan^s  cask,  wheie  one,  befbic  the 
fiteate  of  frauds,  ievifed  a  rent  of  10 1.  a  year  out  of  lands  to  charitable  ufes,  and  willed  the  fcxivcner 
to  put  it  in  writing,  which  he  did,  and  decreed  that  this  nuncupative  will  was  good ;  for  thongh  a  icat 
cannot  be  created  without  deed,  yet  rtnt  may  be  affowted  noithomt  dted  by  the  words  of  43  £lie.  and 
though  the  nuncnpative  will  be  void  as  a  will,  yet  it  is  good  as  an  appointment  \  and  the  rcpofter  lays, 
it  feems  that  43  Elia.  which  makes  thefe  appointments  to  charities  good,  being  fobfequent  to  32  H.  8. 
of  wills,  fuperfedes  and  repeals  that  ftatute,  but  that  it  is  true,  that  tbe  ftatute  of  frauds  being  fabfe- 
quent  to  43  Elis.  repeals  diat,  and  therefore  fince  the  ftatute  of  frauds  an  appointment  of  fands  to  a 
charity  by  will  not  attefted  by  3  witnefles  is  void. 

[  483  j        23.  A  wife  having  power  to  dij^fe  of  her  peffonal  eflate^  (which 

only  comprehended  the  perfonal  eftate  (he  had  before  marriage) 

and  getting  into  poffeffiwy  in  a  fecret  manner,  after  marriage,  y*«. 

great  perfonal  eftate  at  her  father* s  deathy  conceals  it  from  her  huf 

bandy  and  afterwards  by  will  difpofes  of  it  to  charities  \  j€t  de- 

creedj  that  what  was  fo  concealed  fhall  not  be  made  good  to  the 

huiband,  fo  as  to  difappoint  the  charities.     MS*  Tab.  March  ii, 

1 7 1 1 .     Filidngton  v.  Cuthbertfon. 

Gilb.  £qn.        24.  A.  fettled  lands,  with  fonver  of  revocation  by  writing  erc- 

s ^'  'teto.  ^^'^^  under  hand  and  feal  in  the   prefence  of  3  witnefles,  not 

tidtmverbiil  being  menial  fervants,  and  in  her  illnefs,  by  a  letter,  directed  a 

deed  of  revocation  to  be  prepared,  but  died  before  it  was  done, 

having  by  will  left  part  to  charitable  ufes,  and  decreed  good  as  an 

appointment,  though  there  was  no  revocation ;  per  mailer  of  the 

rolls.  Ch.Prcc.473.pl.  296.  Fafch.  171 7.    Piggot  v.  Penrice. 

25.  The 


1^5.  The  ftatates  fuppUes  all  defers  of  afiurance  where  t&e  J^  ibid,  dtet 
n^  is  of  capacity  to  difpofe,  and  hath  fuch  an  eftate  as  it  any  ?J*^*'l.- 
way  difpofahle  by  hkn,  whether  by  fine  or  common  recovery,  g.  ."Ij.  -^ 
2  Vein.  7CC.    pi.  660.    Mich.   i?!?.    in  cafe  of  Att*  Gen.  ▼•  in  cafe  of 
Burdct,  chrift'.Ho- 

fprtal  V. 
Hawesy  S.  P.  filxre  it  it  faid^  ^t  apoa  thb  gremd  it  has  beea  litU. 

26.  J.  S.  by  will  devifed  an  annuity  ef  $oL  a  year^  tmd  Mlfo 
loo/.  in  money ^  to  A.  and  his  heirs^  and  if  A*  dies  witbwt  heirs^ 
then  to  a  chartty.  A^  died  ivithout  iffue  in  the  Itfe-time  of  %  5.  tJje 
teftatory  and  then  J.  S.  died.  It  was  argued,  that  the  devife  of  the 
remainder  ought  to  be  fupported,  as  given  to  a  charity  (  but  HA* 
Chancellor  faid,  that  fuppofing  it  to  be  void  if  given  to  a  com*- 
snon  perfon,  it  fliall  be  the  fame  when  given  to  a  charity;  that 
in  this  cafe  the  devife  over  is  voidy  and  the  word  (heirs)  (hall  not 
be  conftrued  to  fignify  heirs  of  the  body  where  the  devifee  over 
is  not  inheritable;  and  the  death  of  the  firft  devifee  in  the  life- 
time of  the  teftator  can  make  no  alteration,  if  the  will  was  void 
at  the  making.  2  Wms.'s  Rep.  369.  pL  10^.  Trin.  1726.  Att. 
Gen.  V.  Gill. 


0 

(C)  Grant  or  Devife  to  Charitable  Ufes.  Good  m 
refpeift  of  the  Words  of  the  Gift,  and  the  Per- 
foQS  to  whom. 

I.  T  F  one  devifes  land  to  %  S.for  lifcy  the  remainder  to  the  church 
-*■  of  St,  Andrevfs  in  Holhorny  the  parfon  of  the  church  ihal! 
liave  this  remainder.     Duke's  Char.  Ufes.  113.    cites  21  R.  2* 
Devife  17.    [But  it  is  not  at  Devife  17.] 

2.  A  devife  to  the  poor  people  maintained  in  the  hofpital  in  the  pa^  Duke*f 
tijb  of  St.  Lawrence  in  Reading  for  ever.  Exception  wai  taken,  ^^"'  y**» 
that  the  poor  were  not  capable  by  that  name,  for  no  corporation,  ^jj^  s.'c^ 
yet,  becaufe  the  plaintiff  was  capable  to  take  lands  in  mortmain,  ^ 
and  did  govefn  the  hofpital,  it  was  decreed  the  defendant  Ihould 

afliire  the  lands  to  the  mayor  and  burgejfes  for  the  maintenance  of 
the  faid  hofpital.  Toth.  94.  cites  43  £liz.  Mayor  and  Burgefies 
of  Reading  v.  Lane. 

3.  Upon  the  will  of  one  Hunt,  of  the  leafe  of  the  reflory  of  ??^*''uii_ 
H.  in  the  county  of  W.  it  was  rcfolved  by  Egcrton  and  Popham,  go  "pi,  27!^ 
that  a  devife  of  money  to  he  di/lributed  to  20  of  the  pooreft  of  his  kin^  cites  s.  c. 
dredy  ihall  be  *  a  good  devife,  notwithftanding  it  does  not  appear  ^i?'1?"^^' 
that  he  had  any  poor  kindred.     Toth.  92.  cites  44  Eliz.     Goff  v.  s.  p.  * 
Webb.  ^         ^  *f484] 

4.  A.  being  feifed  of  copyhold  lands  in  B.  in  Eflex,  did  devife,  Duke's 
that  the  parfon  and  churchwardens  in  ThameS'flreety  Londony  and  4  Char.  Ufci, 
hotiefl  men  of  that  parifhy  fhould  fell  the  land,  and  employ  the  ^^^J^^  J^' 
money  for  the  poor,  and  charitable  ufes  in  that  parifh ;   and  it 

was  objedled  that  the  devife  was  void^  becaufe  the  parfon  and 

church- 


4^4  €bAtitahu  Uttg* 

churcKwatdens  were  not  a  corporation  to  take  land  out  rfLonim^  Uof 
to  fell  it  for  fuch  ufes ;  but  it  was  decreed,  that  the  devife  was 
good,  and  that  they  had  a  good  authority  to  fell  the  fame*    Todu 
9^>  93*  ^^^^  3  J^^*     Champion  v.  Smith. 
Ihike*s  5.  When  no  ufe  is  mentioned  or  direded  in  a  deei^  it  fball  be 

Char.  Ufes,  decreed  to  the  ufe  of  the  poor.    Toth.  oc.  cites  10  Tac.    Fiiher 

cites  S.  C.      V.  Will. 

.  '  6.  The  captain^  mariners^  and  fotdiers  at  fea  tnade  a  vobatarj 

wMthcT**  ccn/Htutiony  that  every  mariner  and  Jea^ol£erjbouid  abate  fo  much  ^ 

treafurer  of  month  out  of  their  pay^  to  be  employed  for  the  relief  tf  the  mariners  and 

Toth  ^'^  y&/<i/>r/  maimed  or  hurt  in  the  fervice^  of  which  abatement  theic 

95.  s.(\  v^s  300  L  and  which  had  been  ia  the  hands  of  Sir  Tho.Mid« 

and  though  dleton  abovc  20  years.    The  mariners  procured  a  comnnffioa 

Ad/'^IrT"  ^^^^  ^^  ftatute  of  43  Eliz.  whereupon  the  conuniflioners  fisd^ 

AMI  could  ing  the  conftitution  and  the  retainer,  Sir  Thomas  was  decreed  to 

ch'm  it,  yet  pay  the  money  to  the  faid  ufe ;  and  upon  exceptions  exhibited  by 

\dlld  to"  Sir  Thomas,  the  Ld.  Chancellor  confirmed  the  decree*    Mo.  BB^ 

account  for  pi.  1 252.  15  Jac.  Middletoo's  cafc. 

it  by  thit 

Uw. Duke's  Clur.  Ufeij  74.  pi.  1 3.  cites  S.  C« 

Dttke*«  y,  A.  devifed  by  parol  a  yearly  rent  of  lo  I.  for  ever  out  of  Hi 

%,y'l^l   houfe  called  the  Swan  with  2  Necks  in  the  Old  Jewry,  London^ 
cites  S.C.    f&r  the  maintenance  of  7.  fcholars  in  Oxford  and  Cambridge i  and 
willed  that.  Hugh  the  fcriyener  (hould  put  it  in  writing,  which 
he  did  accordingly ;   and  this  was  foimd  by  inquifition,  and  de- 
creed.    And  it  was  objefled  that  the  devife  was  not  good,  for 
that  a  rent  could  not  be  devifed  by  ,a  nuncupative  will ;    but  the 
decree  was  confirmed  to  t>e  good ;  for  a  rent  may  be  created  and 
granted  without  deed  in  cafe  of  a  penfion,  much  more  for  a  cha* 
ritable  ufe.     Toth.  93.  cites  20  Jac.    Stoddard's  cafe. 
S.  C.  fays  it       8.  Lands  given  to  church-gardens  void  in  bw.     Decreed  about 
Joo/in'*'**    2  Car.  Toth.  96.     Pcnniman  v.  Jennings.     And  cites  ACch* 
chancery  by    1 4  Car.   Manfel  V.  Middleton. 

the  wonis 

(limited  and  appointed)  within  the  ftatute.    Dulce^s  Char.  Ufes^  %%*  pi.  34. 

Duke*a  p.  Money  was  gwcnfor  the  good  of  the  church  ofDale^  and  this 

80.  piXe!'  ^^^  ruled  good  upon  thefe  general  words.    Toth.  92.  cites  4  Car. 
cites  s!  c*    Wingfield's  cafe.  ^ 

accordingly. 

.^T— Ibid.  113.  cites  S.  C.  and  fays^  that  fo  by  reafon  it-wUl  be  jnall  fuch  uncertain  gifts.         ■  Ibid. 

112.  S.  P. 

^"^^^'^  10.  A.  devifed  by  his  will  monies  to  a  charitable  ufe,  iobebe^ 

ti."pl.  3?!  \ftowed  for  poor  people^  and  the  refidue  of  his  goods  to  be  employed 
dtBs  s.  c.     to  fuch  ufes  as  his  feoffees  fhall  think  meet.     The  devife  is  good. 

Toth.  ^^.  cites  9  Car.    The  Mayor  of  Briftol  v.  Whitton. 
DQke*s  II.  Whether  money  given  to  maintain  a  preaching  mimfter  be  a 

Char.^  Ufes,  charitable  ufe  ?   The  Id.  keeper  and  the  judges  did  decree  (not- 
cites^S.^c,    withftanding  it  is  not  warranted  by  the  ftatute  to  be  a  charitable 

ufe)  tliat  the  fame  fliall  be  paid  by  the  executor  to  fuch  mainte- 
nance. 


C!)arftaii(e  Qfeier.  ^485 

nance.    Toth.  96.  cites  Trin.  15  Car.    Pember  t.  the  Inhabit* 
ants  of  Kingfton. 

*  12.  A.  derifes'ao/*  per  ann»  to  a  preaching  mmfier^  and  dies,  Duke't 
leaving  lands  and  aflets/  and  the  defendant  will  not  pay  it  accord-  ^^*X^ 
ingljr.    The  court  with  the  judges  charges  her,  out  of  the  affets,  dtn  s!  C* 
to  buy  lands  to  perpetuate  it.    Toth.  96.  cites  Jrin.  15  Car.    Fen- 
fterd  V.  Pavicr. 

13.  Devife  of  a  charity /«  the  poor  indefinitely.  In  fuch  cafe  Bjtherk^cr 
equity  gives  the  J&Jpofal  thereof  to  the  king.  Fin.  Rep.  245.  HUL  ^^^ 
28  Car.  2.    The  Attorney-General  v.  Peacock.  be  to  the 

poor  of  the 
ho^itil  of  that  pariih  where  the  teftator  lived }  aad  \£  no  hefpital  thoc,  then  to  the  poor  of  thtt  pariih* 
fin.  Rep.  245.  in  S.  C. 

14.  A  gift  to  raife  money  to  profecute  offenders  will  not  be  good  as 
a  charitable  ufe ;  per  curiam  obiter.  2  Salk.  605.  pi.  3.  Pafch. 
2  Ann.  B.  R.  in  cafe  of  the  Queen  v.  Savin. 

15.  In  Saffron^Walden  in  EfTex  nvas  a  free^cbooly  and  P.  and 
others  fubfcribed  to  a  charity^fcbool  there  of  1*2  boys  and  1 2  girls^ 
which  fubfcription  was  only  during  the  pleaftire  of  the  benefaBors. 
P.  being  delighted  with  thefe  charity-children,  declared  he  would 
leave  them  fomething  at  his  death.  P,  by  nviU  rave  500  /.  to  the 
charityfchooL  The  Id.  chancellor  faid,  that  though  the  free*fchool ' 
be  a  charity-fchool,  yet  that  for  boys  and  girls  went  more  com<- 
monly  by  that  name;  and  as  the  teftator  was  fond  of  the  latter, 
and  declared  he  would  leave  them  a  legacy,  therefore  that,  and 
not  the  frce-fchool,  is  intitled  thereto ;  and  becaufe  it  was  obje£l- 
ed  that  on  the  failing  of  this  charity-fchool  the  charity  ought  to 
revert  to  the  founder,  he  gave  liberty  to  the  parties  in  fuch  cafe 
to  apply  again  to  the  court.  Wms/s  Rep.  674.  pi.  93.  Mich. 
1720.    The  Attorney-General  v.  Hudfon. 

16.  One  Timothy  Wilfon  being  feifed  of  lands  in  fee,  and  alio, 
pofiefled  of  a  confiderable  perfonal  eftate,  by  will  dated  22d  of 
March  1714,  gave  all  his  real  and  perfonal  efiate  td  two  truftees^  their 
heirs f  &c.  in  truft,  to  pay  the  produce  thereof  to  his  niece  Elizabeth 
Wilfon  for  her  lifcy  and  after  her  death  he  gave  the  faid  real  and 
perfonal  eftate  to  the  fin  andfons^  which  his  niece  fhould  leave  behind 
ber^feverally  and fucceffively  according  tofeniority^  and  the  heirs  of  the 
hody  of  fuch  Jon  and  fins  iifuing,  the  elder  to  be  preferred,  &c.  and 
for  want  of  fuch  iifue,  that  is,  in  cafe  all  fuch  fons  died  without  iffue 
before  any  of  thein  attained  21,  then  he  gave  the  fame  to  the  daughter 
and  daughters  which  his  niece  fhould  leave  behind  her  at  her  deaths 
mnd  the  heirs  of  their  refpeOive  bodies  iiTuing  /  and  for  want  of  fuch 
iftue,  that  is  (as  he  exprefled  himfeif )  in  cafe  all  fuch  daughters 
£ed  without  ijfue  before  any  of  them  attained  21,  then  the  faid 
truftees  and  the  furvivor  of  them,  and  the  heirs  and  executors,' 
&c.  of  the  furvivor,  were  to  difpofe  ^his  real  and  perfonal  eftate 
to  fuch  of  his  relations  rf  his  mother^ s  ftde  who  were  mofi  deferving^ 
and  in  fuch  manner  as  they  thought  fit,  and  fur  fuch  charitable  tfes 
and  purpofes  as  they  fhould  alfi  think  mofi  proper  and  convenient. 
One  of  the  truftees  declining  to  a£b  in  the  truft,  Elizabeth  brought 
fier  bill   in  Michaelmaf   I7i5f  to  conipel  htm  to  aA  in  the 

Vol.  IV.  P  p  truft. 


truft,  or  to  ttansfer  the  fame  as  the  court  fhould  AiteSt  \  9oA 
he  refufing  to  ad,  the  court  decreed  him  to  aiSgn  the  tnxft  as 
the  mafter  fiioukl  dire£l,  and  accordingly  he  by  Ieaf<;  and  releafe 
affigned  and  conveyed  the  premifes,  with  the  aj^robatioa  of  the 
mafter,  to  another  perfon  in  truft  for  the  ufes  of  the  fatd  wilL 
£Bzaheth  died  nviibout  ijfue  in  1732,  and  on  a  bill  brought  by  the 
f eftator's  relations  on  the  mother^s  fide,  to  hare  their  &are  of  the 
faid  eftate,  and  on  a  crofs  bill  brought  by  the  attorney-general 
to  have  the  fame  applied  to  charitable  ufes  as  the  court  fhoiild 
dire^i,  the  mafter  of  the  rolls  held  clearly  that  the  limitation  over 
of  the  perfonal  eftate  was  good,  and  that  the  power  given  by 
the  will  to  the  *  truftees  of  diftributing  the  teftator^s  eftate  as 
they  thought  fit  was  at  an  end,  and  could  not  be  afligned  over, 
aod  that  therefore  the  power  of  diftributing  the  fame  devolved 
on  the  court ;  and  (he  dinged  that  one  half  ^ the  feud  eftate  JhouU 
go  to  the  teflatof^s  relations  on  the'  mcthei's  ftde^  and  the  othar  ha^ 
to  charitable  ufes,  the  known  rule  that  equity  is  equity  being  (as  M 
faid)  the  beft  meafure  to  go  by.  He  faid,  that  he  had  no  rule 
of  judging  of  the  merits  of  the  teftator's  relations,  and  could  not 
enter  into  fpirits,  and  therefore  could  not  prefer  one  to  the  other  i 
but  that  all  fliould  come  in  without  diftinfiion,  excludiii|^  only 
thofe  that  were  beyond  the  3d  degree.  He  held,  that  as  to  the 
perfonal  eftate,  there  ihould  be  m  reprefentation  of  thofe  retatioru 
who  died  in  the  life-time  of  Eliz.  For  before  her  death  no  part 
thereof  vefted  in  any  of  the  relations,  and  it  was  contingent 
whether  they  would  be  intitled  thereto  or  not,  and  decreed  fo 
accordingly.  His  honour  cited  a  cafe  determined  by  Ld.  Cowper^ 
which  was  where  one  gave  his  perfonal  eftate  to  his  relations^  fearing 
God  and  tvaliing  humbly  before  him^  and  decreed  by  hitn  that  it 
Ihould  go  equally  among  his  relations.  MS.  Rep«  Nov.  30^  1735* 
Doyley  &  al*  v.  Att.  G.en.  &  ai',  &  e  contra. 


(D)     Altered. 


I.  ^IIT'HEN  a  thing  is  difpofed  to  maintain  contempt  and  ^Ue* 
^^    dietice  in  any,  this  ought  to  be  ordered  and  difpofed  by 


BQt  it  wat 
obferved  to 
tiie  coQity 

that  the       the  court  to  a  contrary  ufe  and  end.    Lane^  44.  Pafch*  7  Jac* 
fraaice  hid  Arg.  citcs  Venable's  cafe. 

always  been  ^ 

tQ  apply  them  in  todem  ^crurt*    Venu  25 1 .  in  cafe  of  the  A ttorocfs General  t.  Baxter. 

2.  The  donor  of  a  houfe  to  a  vicarage  tor  the  vicar  to  Eve  in» 
and  a  leafe  to  be  made  by  the  truftees  to  the  vicar  for  the  time 
being,  on  condition  of  his  having  no  other  living,  and  of  his  being 
refident,  being  nuftaken  irt4ns  title,  as  thinking  the  vicarage  was 
donative  where  it  was  prefentative,  made  no  prefentation  of  a 
vicar,  in  default  whereof  the  king  prefented  by  lapfe.  Decreed 
that  the  truftees  leafe  this  houfe  to  the  king's  prefentee,  but  under 
the  conditions  abovementioned.  Nelf.  Ch.  Rep.  40*  15  Caiw 
Joyce  V.  Ofbome. 

3*  A  fubmiilion  was  to  arbitrators  touching  lands,  and  thcf 

were  awarded  to  B*  and  pofiellioq  delivered  accordinglji  and  no 

J3  claim 


claim  was  made  during  B/s  life.  B.  hj  his  wxll  devifed  thefe 
lands  to  a  charity.  J.  S.  purchafed  thefe  lands,  with  notice  of 
the  arnrard  and  devife ;  and  it  was  decreed  that  the  tcflator  being 
intiiUd  in  equity  to  the  land  by  the  award,  and  the  purchafor  hav- 
ing notice,  his  piirchafe  is  not  good,  and  the  charity  ihall  be 
eftabliftied.  Fin.  feep.  75.  Hill.  25  Car.  2.  Chard  Parifli, 
&c.  T.  Opic. 

4.  A  devife  was  of  a  charity  to  the  poor^  wiAout  faying  what 
poor;  equity  gives  the  difpofal  of  this  charity  to.  the  king^  and  in 
this  cafe  the  king  gave  it  to  the  governors  of  Bridewell,  Chrift-i 
church,  and  St.  Thomas's  Hofpital,  for  the  40  poor  boys  in 
Chrift's  Hofpital,  educated  there  to  learn  the  art  of  navigatioii. 
Fin.  R.  245.  Hill.  28  Car.  2.  Att.  Gen.  aliasChrift's  Hofpital,  v. 
Peacock. 

5.  General  charities  are  under  the  direftion  and  difpofal  of  the 
king,  and  not  of  the  commifGoners,  and  to  be  fettled  by  infor- 
mation in  chancery  for  the  king;  but  where  the  charities '  are  de-    [487*1 
vifed  to  the  poor  for  ever,  the  king  cannot  difpofe  to  the  poor 
kindred  of  the  teftator,  becaufe  they  cannot  live  poor  for  ever ; 

fo  that  fuch  difpofal  by  the  king  is  to  be  to  the  poor  who  may  take 
it  for  ever,  by  which  the  king  diredled  it  to  Chrift's  Hofpital. 
a  Lev.  167.  Trin.  28  Car.  2.  B.  R.  Att*  Gen.  v.  Matthews. 

6.  C.  devifed  ^ /alary  for  maintenance  (f  independent  leBures  in  3  *  Chin. 
market  towns^  and  devifed  the  eftate  thus  charged  to  his  nephew,  Hiii?9i  i 
who  afterwards  devifed  it  for  payment  of  his  debts.    Bill  was  32  Car.  2. 
brought  to  have  the  lands  fold  for  payment  of  the  debts.     After-  '^^*  ^^ 
wards,  upon  an  information  for  the  charity,  the  growing  payments  combe  S.C. 
and  arrears  were  decreed,  and  the  independent  leftures  changed  dccr^dac- 
into  catechijiicol  leBures^  in  the  fame  3  market  towns/  and  this,  «»<i»Dfi^3r- 
thpugh  there  were  not  fufficlent  to  pay  the  debts.     2  Vem.  267* 

in  pi.  252.  cites  it  as  decreed  in  1^79.     Combes's  cafe. 

7.  Vio  agreement  of  parijbioners^  where  feveral  charities  are  given  -^«'^™«">«y 
for  feveral  purpofes,  can  alter  or  divert  them  to  other  ufes,  but  fandsftttied, 
they  muft  be  applied  for  the  purpofes  for  which  they  were  given,  forrepairt  of 
Vera.  42.  pi.  43.  Pafch.  1682.    Man  v.-Ballet.  l$ZaV 

wutintmanct  cfa  leSurer  by  agreement  of  the  parijhkntrs^  the  money  fo  paid  Co  the  parfon  fliall  not  be 
allowed  on  account.     Vern.  42.  pi.  43.  Pafch.  168%.     Man  v.  Balle^.  ■   ■  It  muft  be  accepted 

on  the  fame  terms  u  fiveo  upon,  ot  leave  it  to  the  right  heir.    Fink  R.  2ia.   St.  Joha*s  Coll.  Cam* 
bridge  T.  Piatt. 

8.  A  man  having  devifed  50  l.^per  ann.^^r  a  leBurer  in  polemical 
cr  cafuiflical  divinity^  fo  as  he  nvas  a  batchelor  or  doBor  in  divinity ^  and 
^o -years  of  age,  and  would  read  5  leftures  every  term,  and  at  the 
end  of  every  term  would  deliver  fair  copies  of  the  fame,  to  be  kept 
in  the  univerfityi  and  in  default  of  fuch  a  lefturer,  he  gave  that 
50 1,  per  ann.  to  college  in  Oxon.  Now,  upon  this 
information,  the  univerfity  of.  Cambridge,  with  the  confcnt  of  the 
heir  at  law,  would  have  had  the  rigour  of  the  qualifications  miti- 
gated, viz.  That  a  man  of  40  years  of  age  might  be  made  capable 
of  this  falary,  and  that  3  leftures  every  term  might  fervc  turn, 
and  that  if  he  delivered  fuch  fair  copies  of  his  leftures  once  a 
jcj^Tj  it  fligaid  be  fufficient  j  but  the  Id.  chancellor,  though  no 
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eat  made  oppofidon  to  it,  refufed  to  mtenneddle  in  it,  and  &i<f, 
they  (hould  be  held  to  the  letter  of  the  charity,  and  that  the  heir 
had  no  power  to  alter  the  difpofition  made  by  his  anceftor.  Vera. 
55>  5^-  pl*  5^*  Pafch.  - 1682.  the  Att.  Gen.  r.  Marg.  &  Rq;. 
rrojeflbrs  in  Cambridge,  &c. 

9*  Devife  of  loool.  for  fuch  charity  as  teftator  had  by  writing 
appointed,  and  mfuch  note  being  to  be  founds  the  king  appointed  the 
cnarity,  and  the  fame  was  decreed  accordingly.  Vem.  2a4. 
pi.  223.    Hill.  1683.     Att.  Gen.  v.Syderfin. 

10.  A.  devifed  feveral  particular  charities,  and  the  fuq^lus^ir 

the  good  of  poor  people  for  ever.    The  furplus,  being  indefinittly 

devifed,  it  Was  decreed,  that  the  king  may  apply  the  charity.     Vem. 

225.  cited  Hill.  1683.  in  the  cafe  of  Att.  Gen.  v.  Sidcrfin,  as  the 

cafe  of  Frier  v.  Peacock. 

So  ftifo^       1 1.  Money  devifed  to  ejeBed  minj/fers  ;  the  king  has  tbe  dilpofal 

JJ?3[~     of  it.     a  Chan.   Cafcs>   178.    Mich.   2  Jac;  2.     Att.  Gen.  ¥. 

tenMdt  p«  Rider. 

Ld.  lUep«r 

North,  for  the  maintnanetf  0/  t  chapbtn  for  Chdfea  Cottete.    Vem.  14S.  pL  145.  Tria.  i6S4. 

Ufinir 


Att.  Gen.  ▼•  Baxter.— ———But  this  decree  was  difduurgedy  and  the  lafKinadoa  diunifled,  *aod  the 
IMODey  Chea  remaiiiing  to  court  ordered  to  be  pard  out  to  Mr.  Baxter,  to  be  by  him  diftribttted  accoid* 
iag  CO  the  wiU|  per  Ldt.  Commiffioiiers.     %  Vera.  105.  Trio.  i6S9.     Att.  Gca.  ▼.  Hagfaok 

[488  J  12.  John  Snell,  by  his  will,  charged  his  real  and  periboal 
eftate  with  an  annual  fum,  of  exhibition,  for  the  maintetuMce  ef 
Scotchmen  in  the  univerfity  ofOxon^  to  befeni  into  Scotland^  toprep^ 
gtttt  the  doQrine  and  difctpRne  of  the  church  tf  England  there.  Now, 
by  the  late  a£l  of  parliament,  prefbyters  are  fettled  in  Scodand^ 
and  it  was  iniifted,  that  although  the  charity  cannot  now  take 
place  according  to  the  letter  and  exprefs  dtre^ion  of  the  will,  yet 
it  ought  to  be  performed  cypres^  and  the  fubftance  of  it  may  be 
pnrfued,  that  is,  to  propagate  the  do£lrine  and  difcipline  of  the 
church  of  England,  though  not  in  the  form  and  method  intended 
by  the  teftator,  and  (hall  not  be  void,  fo  as  to  fall  into  the  eftate, 
and  go  to  the  heir ;  no  decree  appears.  2  Vem.  266.  pL  25  a. 
Pafch.  1692.     Att.  Gen.  v.  Guife. 

13.  A  charity  given  to  maintain  popi/h  priefts  was  ^pRei  by  the 
king  to  the  other  ufesy  and  not  to  turn  to  the  benefit  of  the  heir. 
2  Vern.  266.  pi.  252.  Pafch.  1692.  Arg.  cites  it  as  adjudged 
in  the  exchequer,  and  aiErmed  on  appeal  to  the  houfe  of  feeds. 
Gates  V.  Jones. 

14.  An  information  was  exhibited  in  the  exchequer,  t9  Sfancr 
nuhether  an  abfolute  devife  if  lands  %vas  not  really  in  trufi  fir  fvp^r* 

fUtious  ufesy  and  if  fo^  then  to  have  an  application  theretf  U  an^ 
truly  charitable}  and  it  was  held^  firft,  that  the  king,  as  head  of 
the  commonwealth,  is  obliged  by  the  common  law,  and  for  that 
purpofc  intrufted  and  impowered  to  fee  that  nothing  be  done  to 
the  dlflierifon  of  the  crown,  or  the  propagation  of  a  talfe  religkm, 
and  to  that  end  intitled  to  pray  a  diiicovery  of  a  truft  to  m  fuper- 
ftitious  ufe,  and  this  ufe^  being  fuperftitiotts,  is  merely  void,  and 
for  that  reafon  the  king  cannot  have  it;  yet,  however,  it  is 
not  fo  far  void  as  that  it  ihall  rtfult  to  the  heir^  and  diere- 

ioie 
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fore  the  king  fliall  order  it  to  be  applied  to  a  proper  ale. 
I  Salic.  162,  163.  pi.  I.  26  Mayj  1693.  The  King  v.  Port- 
ington* 

(E)     Favoured  and  Conftrued.     How, 


t.    A      Oevifed  lands  to  truftees  in  fi^e  for  maintenance  of  a  S.C.dtidft 
•^^*    preacher,  and  fchoolpiaiteri  and  fo  many  poor  people^  fo  m^,^™. 
much  to  each,  and  whfch  amounted  to  the  annual  profits  of  the  land  i&the  caTeof 
at  the  time.     The  land  wof  then  of  the  value  of '^^L  a  year ^  hut  t*»«Att. 
iffierwards  came  to  he  worth  1 00  /•  a  year.     Refolved,  that  the  re-  M«yo7of 
venue  fhould  be  employed  to  increafe  the  ftipends  of  each,  and  if  CoTe^trf, 
there  be  any  furplus,  it  fhall  be  employed  for  a  greater  number  of  ^^***  "^« 
poor^  and  the  devife^Jhall  tale  nothing  to  their  own  u/e;  for  it  ap-  a^'JJI!!^ 
pears  that  the  whole  (hall  be  employed  in  works  of  piety  and  iai^Beofdi. 
charity,  and  as  a  decreafe  of  the  value  would  be  a  lofs  to  the  ^""  '^J^ 
preacner,  fchoolmafter,  and  poor,  fo  when  it  increafes  it  (hall  be  oa  which  in* 
to  their  profit;  by  all  the  judges.     8  Rep.  130.  b.  Pafclu  7  Jac.  aU  70I.  per 
Thetford  School's  cafe.  ""-T^ ^- 

lervedy  WM 
granted  by 
king  H.  S.  to  the  corporation  of  CoTcntry ;  4.00 1.  of  the  purchafe  money  wai  paid  by  the  corporation^ 
aiMi  1000 1  by  Sir  Thomas  White,  but  in  the  grant  the  cortoratiofi  was /aid  to  be  tbe  furcbafirs,  and  it 
rvat  by  the  deed  declared  that  the  whole  70/.  per  ann.  finitd  be  applied  /•  feveral  cb^r'uieM  therein  men* 
rionedm  The  leafet  expiriogy  the  valae  of  the  lands  were  greatly  increafed,  but  the  furplus  had  been  all 
along  received  by  the  porporation  of  Coventry,  the  lands  themfelvcs  not  bei^g  given  to  the  charitieiy 
but  particolar  rents  out  of  the  lands.  It  was  decreed,  that  the  corporation  ihould  have  the  furplus  of 
the  profits.  The  Id.  keeper,  and  3  judges,  afliftancs,  were  all  of  opinion,  that  this  cafe  was  not  within 
the  leafon  of  Thetford  SchooI^s  cafe,  but  that  there  was  a  plain  and  fubiUntial  difference  between  them  j 
for  in  that  cafe  the  lands  were  given  to  the  charity,  and  though  in  dirediog  the  application  of  it  a  fum 
certain  is  given  to  maintain  a  fchoolmafter,  and  Turns  uncertain  to  other  ch^tfities,  amounting  to  what 
vns  the  value  of  the  eftate,  it  was  reafonable,  thatai  the  eftate  increafed,  the  charity  ihould  do  £  too,  be* 
caafe  no  one  elfe  was  *  to  take  any  benefit  thereof}  but  that  in  the  prefent  cafe  not  the  lands  fhemfe/^fei 
hut  70  /•  a  year  i/king  omt  of  the  lands  ii  allotted  to  eharitiet,  and  the  town  of  Coventry  is  exprefsly  men» 
tioned  to  be  the  pnrchrforSf  and  it  appears  that  they  railed  400 1.  part  of  the  confideration  money,  an4 
that  with  fome  difficulty  by  fale  of  their  goods,  gold  rings,  box-money,  Sec.  and  when  they  were  in 
that  low  and  decayed  condition,  as  mentioned  in  the  articles,  the  plaintiffs  would  have  it  prefumed,  that 
they  were  fuch  good  chriftians  as  to  fell  all  they  had  to  give  it  to  the  poor }  and  the  information  was 
unanimottfly  difmifled;  but  upon  an  appeal  to  the  houfe  of  lords  the  difmiflion  was  reveifed,  and  the 
defendants  ordered  to  account  for  the  improved  value  of  the  land,  and  the  charitiea  to  be  augmented  ia 
proportion.  •  [4^9  1 

2.  By  devifi  of  the  rent  of  his  land  to  a  charitable  ufe,  the  land  IWd.  na. 
Itfelf  paflcs,  and  it  Ihall  be  taken  largely*  for  a  devifc  of  the  rent  s.p^^j^. 
then  referved,  or  afterwards  to  be  reJferVed  upon  an  imprpred  value ;  feis  to  s.  cl 

refolved  by  the  judges  on  a  reference  by  the  Id.  keeper,  and  his  lord-  in  the 

fliip  decreed  accordingly.    Duke's  Char.  Ufes,  71.  pi.  7.    9  Jac.  ^^'^°|^  ^ 
Kenniiigton  Rafting's  cafe.  rent  demifed 

[devifed]  to 
charitable  ufes,  tgrriet  the  land.    Toth.  269.  cites  8  Car.    Lenncrv.  Llnnington* 

3.  A  deht  which  is  a  f  ^^  '«  ^^^^  was  given  for  the  ereftion  Duke's 

of  a  fchool,  and  held  a  good  appointment  within  the  43  Eliz.  ^^"^^^^* 
Toth.  91.  3  Car.  Hungate  ex  Parte  Inhabitants  of  Sherborne.        cit^  s.  c' 

&  S.  p.  de. 
csced,  whether  the  debt  be  owing  by  ftatute,  bond,  judgment,  or  reccgnifancew  ■  Ibid.  212. 
decs  S.  C.  and  S.  P.  accordingly.        f  |n  the  original  it  is  (charitable  ufet  ia  adion}. 
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4*,  If  one  devUes  money  to  a  charitable  ufe  for  rdicf  of  tbe 

ppor>  and  makes  2  executors^  and  dieS)  and  thej  prove  the  wiU» 

and  jointly  intermeddle  with  the  receipt  rffbe  money^  and  tbewutn^ 

the  other  Hvith  the  moneys  and  to  pay  if  accordingly f  and  be  nMfofies  it% 

and  dies  infohent^  the  furvivor  (hail  be  charged  with  the  whiole,  if 

the  teftator  left  afTets  to  pay  it.  becaufe  they  jointly  meddled  in 

the  execution  of  the  will  ^  but  ii  he  that  died  had  only  proved  the 

will  in  the  name  of  both,  and  the  furvivor  had  never  meddled,  he 

ihould  not  be  charged;  becaufe  the  other  had  a  joint  anthonty 

vAxii  him  from^the  tcftator,  and  he  could  not  hinder  the  othci'i 

intermeddling.  Duke's  Char.  Ufes,  66^  67.  pi.  4.  16  Mar*  4  Car. 

the  Poor  of  Walthamftow  in  Effex's  cafe. 

Hn^  64..  ^^  jf  ^  ^g^f  ^^  granted  out  of  land  to  a  charitable  ufcy  this  it  feems 

Car.'i?;^ft  /J  a  charge  thatjhallgo  with  the  land  in  whofe  hands  foever  it  comes, 

Grinftead's    albeit  it  be  not  fo  by  the  ftrifl  rules  of  law,  and  a  di/lrefi  may  it 

**?*va^'     /flri^«yZ^r  it  upon  the  terre-tenant  for  all  arrears  in  tvbofe  timefierxr  it 

70.  pi.  8.    ^Af;  and  the  party  muft  have  his  remedy  againft  them  that  had 

HUU 14       the  land  for  the  arrears  in  their  time  in  chancery.    Duke's  Char. 

wci-dferi     Ufcs,  125. 

lahahituiti  in  ElTezy  S.  P. 

.  6.  In  cafe  of  charitable  ufes^  the  charity  is  not  to  be  ^^  ^fii 

for  want  of  every  circumftance  appointed  by  the  donor.    N.  Qu 

R.  40. 12  Car.  I.    Joice  v.  Ofborne. 

Chi^'ufci       7'  J^^^^f^  ^f  *  ptnrtion  of  tythesj  to  the  intent  that  the  profitt 

^^^j,      *  ihould  be  employed  to  build  a  grammar-Jcbooly  and  for  the  maiat^ 

Pafch.  16     nance  of  the  mafler  :  the  tithes  were  then  in  leaf e  for  a  term  ofyfon^ 

Wright  V.     ^  the  yearly  rent  ofjLthe  devifees  received  the  rent,  and  built  the 

tfaeSchooiof  fchool,  and  ia  confideration  of  the  furrender  of  the  term,  they 

Newport-     granted  a  longer  term  to  the  firft  lefiee,  (viz.)  fir  50  years  at  the 

j^  *"      fame  rent :  the  lefiee  died  about  24  years  after  the  commencement 

of  his  leafe,  and  his  executors  enjoyed  it  about  14  years  after* 

wards,  during  all  which  time  the  yearly  value  was  worth  43/.  per 

ann*  more  than  the  referved  rent;  but  b^ore  the  leafe  of  ^o  years  /x- 

piredf  the  Jurviving  devifee  made  a  leafe  ofthofe  tithes  for  21  yemrs^  at 

[  490  D    '^^  yearly  rent  of  10  L  to  commence  after  the  expiration,  tftbe  leafe  for 

^o  years  ;  adjudged  that  this  concurrent  leafe  was  void,  being  made 

to  defraud  the  charity  of  the  increafe  of  the  tithes,  which  was 

then  worth  60 1.  per  ann.  more  than  the  referved  rent,  and  that 

the  truftees.  ought  to  let  it  at  that  value,  and  not  exceeding  21 

years.     Nelf.  Abr.  434,  435.  pi.  8.  cites  16  Car.  2.   Wright  v. 

the  fchool  of  Newport. 

A  charity  8.  M.  C.  bequeathed  1 00/.  to  the  church^wardens  and  over/eers  of 

riJ^^^V  ^^^  ^^  ^/*^  .^^7^  S/"*''  ^^^^^'  without  Cripplegate,  Lwdan,  part 
tbefanp>vf  whcrcof  lics  In  London,  ^nd  part  in  Middlefex,  to  be  paid  to 
Z.  in  the      them  to  encreafe  the  parifli  ftock,  which  was  paid  to  them  accord- 

hi!^Zbereas  |"8^y>  *^^  ^^Y  placcd  the  fame  out  at  intejeft,  and  received  3L 
there  is  no  intcrcft,  and  paid  it  to  the  poor  of  that  part  of  thefaid  pari/b  which  Ea 
^i^thM^^  w//Aw  London^  but  no  part  thereof  to  the  poor  of  the  other  part  of  the 
Tjltlit  ZTbe  P*rifli  which  lies  in  Middlefex.  It  was  decreed  by  the  commiflioiK 
€.untyrfD.  ers,  that  the  payment  Ihould  have  been  to  both  parts  of  Ac  parifh, 

as 
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as  well  that  in  MidtHefex,  as  in  London;  but|  upon  exceptions  Pcrcw*, 
taken,  that  decree  was  reverfcd.  Duke's  Char.  Ufcs,  52.  19  Car.  2.  J^J***^ 
in  Cane.  Rooks  v.  D.  ,  inthecmmii 

ofD.  the 
t^ator  mttft  noean  tl^t  pviihy  liecaoftf  it  appeared  that  Be  ««  horm  thertf  and  that  both  he  and  hit  pa- 
xents  lived  and  died  in  thai  farifi>*    Fin.  Rep.  395.  Mich.  30  Car.  %•    Owens  v.  Bean. 

9.  Where  a  will  or  money  gtven  to  a  charity  have  been  con-  Dukc'j 
cealcd,  the  fame  has  been  decreed  to  ftipport  a  charity ;  as  for  in-  zt^\  J^ 
ftance,  the  will  of  James  Meek  was  conceglcdf  by  ivhich  he  gave  2i'carr  '%• 
ioo/.  per  ann.  in  Eaft-Smithficld,  St.  Katherirfc's  and  Aldgate,  ^^C. 

to  learn  poor  fcholarsy  to  he  chofen  out  of  the  free-fchool  in  Worcejier^  to 
he  educated  in  Magdalen-hall  in  Oxford;  it  was  proved  he  made 
fuch  a  will,  and  that  a  little  before  bis  death  he  declared  that  he 
would  not  alter  it ;  and  the  heir  at  law  refufing  to  conv<^y  thefe 
houfes  out  of  which  the  rent  iifued,  according  to  the  will  of  the 
teilator ;  the  commilEoners  decreed,  that  the  chancellor,  mafter 
and  fcholars  of  the  univerfity  fhould  ftand  feifed,  &c.  and  pay  the 
rents  as  direfted  by  the  will,  which  decree  was  aihrmed  in  Chan's- 
eery.  Nelf.  Abr,436.  pi.  lo.  cites  Moor  Ch,  Ufes,  79.  Meekv, 
Magdalen-hall, 

10.  Tertenants  leflees  of  a  charity  which  was  greatly  improved^ 
as  from  20  to  150 1,  per  ann.  were  ordered  to  augment  the  rent  ^oL 
per  ann.  but  the  commiilloners  had  before  made  a  decree  for 
avoiding  the  leafes,  they  being  not  good  in  firjf^nefs  of  law, 
Chan.  Cafes,  195.  Hill..  22  &  23  Car.  2.  Smith  v.  Stowell. 

1 1.  One  Coleman  devifed  an  annuity  of  20 1,  a  year  to  any  of  the 
name  of  Coleman^  nvbo  Jbould  be  Jit  to  be  ajludent  andreftde  in  Benfiet" 
College  in  Cambridge,  with  a  power  to  the  mafter  and  fellows  to 
Jiftrain  for  this  annuity.  On  a  bill  brought  for  this  annuity  by 
the  plaintiff  Coleman,  a  (Indent  of  the  faid  college,  it  was  decreed 
accordingly.  Fin.  Rep.  30.  Mich.  25  Car.  2.  Coleman  v.  Cole* 
man  and  tne  Mafter,  &c.  of  Bennet  College. 

12.  Land^  were  charged  with  payment  of  a  charity  of  loool. 
and  the  money  was  paid  to  the  executor  of  the  executor  of  the 
teftatrix,  after  which  the  lands  were  fold ;  decreed  that  the  pay- 
ment was  made  to  a  wrong  hand  j  for  that  by  7  Jac.  i.  3.  it  fhould 
have- been  paid  to  the  parfon  oftheparifh  or  vicar,  &c.  that  the  lands 
arc  ftill  chargeable  with  it.  Fin.  R.  187.  Mich.  26  Car.  2. 
Attorney-General  for  the  King  and  Reftor  of  Chiddlefton  cum 
yarlcy  in  Hampfhire,  and  the  Churchwardens  and  Overfecrs  of  the 
Poor  of  that  Parifli,  v.  Lord  Newport  &  Worfley. 

rg.  Lands  were  given  to  the  poor  ofihe  city  of  Rochefter ;  it  was 
fiecreed  that  the  poor  of  the  liberties  and  precinHs  of  the  faid  city 
Jballhave  afbareoixh^  charity.     Fin.  Rep.  193.  Hill,  27  Car. '2* 
Attorney-peneral  v,  the  Mayor  of  Rochefter. 

14.  A.  lived  in  Latfibeth,  and  built  an  alms  houfe  there,  wherein  [  491  T 
Jie  placed  7  poor  npomen  of  Lafrtbeth  of  60  years  old  and  more,  and 
charged  Caroon  Houfe  there  with  payment  of  4 1.  a  year  to  each, 
and  direBed  that  the  places  of  fuch  as  died,  fhould  befupplied  by  others^ 
hut  did  not  mention  whether  of  Lambeth,  or  any  other  pari/h.  The 
court  de^re^d  the  poor  WQmen  to  be  chofen  out  of  Lambeth  only.    . 

Pp  4  ^^ 
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and  not  out  of  any  other  parifli ;  becaufe  otherwife  tha  diantjr 
MTOttld  rather  be  a  prejudice  than  a  kindnefs  to  Lambeth ;  for  if 
taken  out  of  other  parifhes,  Lambeth  muft  maintain  them,  the 
4I.  a  year  not  being  (ufficient  to  maintain  a  poor  woman  of  60 
years  old.  Fiii.  Rep.  353.  Pafch.  30  Car*  a.  Attomey-Geoc* 
ral  y.  Whitchcott,  alias  Bodwyn  &  al',  v.  Whitchcott. 

1 5.  Lands  pur  outer  vie  devifed  to  diarity  were  decreed,  thoo^ 
the  charity  is  not  within  the  (tatute  of  43  £liz.  4.  2  Chan, 
Cafes,  18.  Hill.  31  &  32  Car.  2.     Attorney-General  v.  Combe. 

1 6.  The  poor  peopk  of  an  hofpital  were  appointed  to  hare  Sd, 
a  dap  and  the  guardian  8  /.  per  ann,  A  prebend  refidentiary 
for  the  time  being  was  to  be  the  guardian.  The  revenue  was  inn 
proved  to  60  L  per  ann.  All  above  8 1.  per  ann.  was  decreed  to 
the  poor.  Some  of  the  counfel  made  a  difference  between  this 
cafe  and  where  the  only  employment  was  to  be  a  guardian. 
2  Chan.  Cafes,  55.  Trin.  33  Car.  2.     Anon. 

17.  Charitable  legacies  by  the  civil  law  are  to  he  preferred  to 
other  legacies  i  and  if  the  fpiritual  court  gives  fuch  preference  in 
cafe  of  deficiency  of  affets,  chancery  will  not  grant*an  injunction. 
Vern.  230.  pi.  226.  Hill.  1683.    Fielding  v.  Bond. 

1 8.  A  boufe  burnt  down  in  the  fire  of  London  was  chatted  with 
25  /.  a  year  ancient  rent  to  a  charitable  ufe^  of  which  there  was  an 
arrearfor  20  years.  The  court  of  judicature  for  rebuilding,  fettled 
the  rent  of  tne  tenant  at  5 1.  a  year.  The  queftion  was  who 
fhould  pay  the  25  s.  rent  and  arrears,  the  tenant  or  the  land- 
lord. Ld.  Keeper  ordered  the  growing  payments  and  arrears  of  the 
25  /.  to  be  deduced  out  of  the  rent,  and  the  tenant  to  pay  no  more 
rent  in  the  mean  time*  Vem.  309.  pi.  304.  Hill*  1684.  Grioe 
y.  Banks. 

19.  Charity  though  giyen  to  an  illegal  or  fuperftitious  ofe,  (haO 
not  be  void  lor  the  benefit  of  the  executor  or  heir,  but  ought  to 
be  performed  rjh-^r^/ /  Arg.  2  Vern.  266.  pi.  252.  Pafch.  1692, 
Attorney-General  v.  Guife. 

20.  A.  by  will  bequeathed  to  his  heir  at  law  (his  nephew)  40s. 
Then  adds,  being  determined  to  fettle  for  the  future,  after  the  death 
tf  me  and  my  wtfe,  the  manor  of  S.  with  all  the  lands,  woods,  and 
appurtenances  to  charitable  ufes,  I  devife  my  manor  of  S.  nvith  theap^ 
purtetiances,  to  F,  G.  and  H»  and  their  heirs  and  affigns  on  truft,  &C. 
to  pay  and  deliver  yearly,  for  every  fcvcral  particular  fums  there- 
in mentioned.  Tiht  partiadars  in  the  will  of  the  fums  to  be  paid  in 
charity  amounted  but  to  half  the  rent  of  the  manor^  as  it  was  at  die 
time  of  making  the  will  \  yet  it  vras  decreed  that  the  furpbu 
iliould  be  difpofed  in  charity,  and  not  go  to  the  heirj  and  the 
decree  was  affirmed  in  dom.  proc.  Parliament  Cafes,  22.  Arnold 
y.  Johnfon  &  al*. 

21.  On  the  foundation  of  an  hofpital  one  rule  is,    that  m 
^                  kafe   be  made  for  above  21  years,     A  Icafe  for  21,  wiA  a  cotje* 

nant  to  make  it  60  years  by  renewal,  is  as  prejudicial  as  a  leafe  fbf 
60  years,  and  the  covenant  of  no  force  in  equity.     2  Vem.  410. 
pi.  376.  Hill.  1700.    Lydiatt  &  al'  on  behalf  of  Felftead  Hofpii*         | 
tal  in  Ic^Scx  v.  Sir  John  Foach. 

21*  A  €or« 
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az.  A  corporatioii  for  a  charity  are  bvt  truftees  for  the  charity.  Note,  that 
and  may  imfrwe,  but  not  do  any  thing  in  prejudice  of  the  cha-  Itc^^undter' 
rityf   or  in  breach  of  the  founder's  rules;   per  Wright  keeper,  rule  was  fur- 
a  Vern.  412.  pL  376.  HilL  1700.    Lydiatt  &  al'  v.  Sir  J.  Foach.  tHcr,thatoa 

§or%t  yean  /^id  ht  rejtrotd  the  9IJ  rent^  and  m  hmtv  ;  and  yet  by  deed  of  cotenants  they  *  refervei 
an  additional  rent  aUnoft  donbtt  the  old  rent,  at  32 1.  per  ann.  for  1 S  h  per  ann.  and  yet  it  vru  decreed 
to  be  paid,  tfaoufh  this  i*  qpntrary  to  the  exprefs  rale. 

a  vern-  596.  pi.  535.  Mich.  1707.  WatTon  v.  Hinfworth  Hofpital,  which  had  the  fame  rale} 
md  IA»  Elefroer  and  Ld.  Claieodon  kept  them  down  to  the  rule ;  but  per  Cowper  C.  the  rule  is  altera- 
ble as  prices  of  things  alter,  and  the  rent  auy  be  increaied,  but  (he  lenaht  is  intided  to  a  bene6cial  leaf^ 
and  refierred  it  Co  the  archbifhop  of  York,  to  certify  what  fine  and  rent  he  thought  reafooable* 

23.  Charity-/tfiuJ!f  nvere  leafed  at  a  great  under^value.  The  com- 
mifEoners  decreed  the  leafe  to  be  fet  afide,  and  the  leflee  to  pay 
the  arrears  of  rent  according  to  the  full  value,  (the  odds  being 
from  24!.  per  ann.  to  1 33 1.  per  ann.)  and  to  deliver  up  the  poflefTion. 
The  court,  on  exceptions,  confirmed  the  decree  as  to  the  making 
the  leafe  void,  and  delivering  poflef&on,  and  to  fet  out  the  charity* 
lands  from  the  leflee's  other  lands  which  lay  intermixed.  2  Vem« 
414.  pi.  378.  Hill.  1700.  Sir  W.  Rerr{by,  Exceptant,  Farrer 
and  Dun,  Schoolmafter  and  Uiher  of  Focklington-School,  Ref. 
pendents. 

24.  Charities  arc  not  barred  by  length  of  time,  or  any  flatute  of 
itmitations;  per  Ld.  Wright  and  3  judges.     2  Vern.  399.  pi.  369. 
Mich.  1700.    In  cafe  of  the  Attorney-General  v.  the  Mayor,  &c. 
of  Qjvcntry. 

25.  Lord  Coventry  having  decreed  a  leafe  of  charity-lands  to 
J.  S.  (who  had  been  at  great  expence  in  recovering  thofe  lands) 
for  99  years,  -if  3  lives  lived  fo  long,  at  the  rent  of  one  third  of  the 
then  in^roived  value,  and  to  be  perpetually  renewable  without  fine.  It 
was  now  decreed  that  the  leafe  fhould  be  renewed  toties  quoties 
without  fine,  but  the  rent  not  to  be  computed  according  to  the 
value  of  the  land  when  the  decree  was  made,  but  at  the  improved 
Hxdue  at  the  time  it  fliall  be  renewed ;  per  Cowper  C.  2  Vern. 
746.  pi.  653.  Hill.  1 7 16.  The  Attorney-General,  at  the  relation 
of  Wotton-under-edge,  v.  Smith. 

26.  Appointment  by  tenant  in  tail  (hall  bind  the  reverfioner  in 
fee,  the  ftatute  of  charitable  ufes  fupplying  ail  defedls  of  afTurance 
which  the  donor  was  capable  of  making,  a  Vern.  755.  pi.  660; 
Mich.  1 717.    The  Attorney-General  v.  Burdett,  Smith,  &  al'. 

2'7«  One  by  will  gives  5 1.  per  ann.  to  all  and  every  the  hofpi- 
tals  s  and  it  was  proved  die  teftatrix  lived  in  a  place  where  there 
were  2  bofpitals.  It  ihall  be  taken  to  be  thefe  hofpitals,  and  not 
to  extend  to  another  hofpital  about  a  mile  frqm  thence,  though 
founded  by  the  fame  perfon;  Wms/s  Rep.  425.  pL  1 18«  Fafch* 
1718.     Mafters  v.  Mailers. 

28.  The  reverfion  in  fee  of  diverfe  lands^  on  which  70  /.  per  ann. 
rent  \vas  referved,  was  given  to  the  corporation  of  Coventry,  and 
the  whole  70/.  appointed  to  particular  charities.  Afterwards  the  • 
leafe  expired,  and  the  rents  were  greatly  increafed.  The  overplus 
fhall  be  applied  to  the  augmentation  01  the  charities,  and  not  for 
the  benefit  of  the  corporation.  MS.  Tab.  March  8>  1720^  The 
Mayor  of  Coventry  v*  the  Attorney-General. 

29*  In* 


492  t  ^tadtable  &kff. 

29.  Information  to'^ftablifli  a  charity  of  lands  given  by  will, 
againft  the  heir  at  law  of  the  deinfor.  The  defendant  by  his  an- 
fwer  did  not  in/j/I  upon  his  tk/e^  nor  did  he  exprefsl^  diftlaitn  :  hit  hit 
counfelj  at  the  hearirfgj  had  no  ififtruBiom  to  injtfl  on  the  defendants 
titUy  or  to  pray  a  trial  at  lanv^  and  thereupon  the  eomrt  decreed 
the  lands  to  the  charity.  Upon  a  petition  of  re-hearingy  the  de» 
fendant  by  his  counfei  infijled  upon  bis  title  as  heir  at  law,  and  that 
the  devife  'was  void;  but  the  court  would  not  now,  at  die  le- 
hearing,  allow  the  defendant  to  infift  upon  his  title,  (ince  he  bad 
waived  it  before  by  his  counfei  at  the  hearing,  but  faid,  he  was 
concluded  by  it  \  and  though  it  was  admitted  to  be  a  dmAtftdcafe^ 
the  court  would  not  fuffer  counfei  to  argue  it,  but  affirmed  the 
decree  \  per  Ld.  Macclesfield.  MS.  Rep.  Mich.  9  Geo.  in  canc» 
The  Attorney-General  v.  Ardcrn,     . 

C  493  ]   (F)     Truftees,    &€•     Favoured ;   or  punifhed  for 

Mifbehaviouri  &c.     In  what  Cafes. 

|.  TpXecutors  having  goods  of  their  teftator  to  difpofe  to  ptons 

-*-'  ufes,  cannot  forfeit  them ;  for  they  have  diem  not  for 

their  own  ufe ;  but  their  power  is  fubjc£t  to  the  contronlmens  tf 

the  ordinary^  and  the  ordmary  may  make  diftribution  of  them  to 

pious  ufes.     And  it  was  faid  at  bar,    that  the  ordinary  migltt 

make  the  executors  to  account  before  him,  and  to  punifli  (hem 

according  to  the  law  of  the  church  if  they  fpoil  the  goods  ;  but 

Cannot  compel  them  to  employ  them  to  pious  ufes.  -  Owen,  33, 

34.  Hill.  40  Eliz.  per  CordcU,  Mailer  of  the  Rolls,  in  the  csdc 

of  Stinkley  v.  Chamberlain. 

Pttke^s  2.  If  land  is  given  to  find  a  priefi  in  D.  and  me  is  maintamed  iB 

j^Je^'ciVj*'  ^'  *^*^  **  *  mifemployracnt  y  per  Altbam,   baron.    Lane,  1 15, 

6.  c.  ic       Pafch,  9  Jac. 

S.  P.  and 

faysy  that  the  coiiV«itirg  it  to  other  ufes  than  according  to  the  intent  of  the  donor,  is  a  mlfamJD|imt| 

»s  if  it  was  to  find  a  p:eacher>  and  the  truftccs  employ  it  to  the  poor,  or  fome  other  kind  of  ufe. 

3.  Monies  given  for  relief  of  the  poor  were  hud  out  on  htilSf^ 
a  conduit;    and  adjudged  a  mifemployment.     Duke  of  Charitably 
Ufes,  94.  5  Car.  1.  WiveMcomb  in  com.  Somcrfet. 
S.P.  and  ^.  Keeping  the  profits  of  lands ^  or  money  given  to  a  charitable  v/e  in 

Lnenmay  *^^*'  hands,  whether  it  be  concealed  or  ndij  and  not  to  pay  it  when 
decree  the  it  IS  duc.  Of  to  convcrt  it  to  Other  ufes,  is  a  mifemjdoyment 
money  with  'v^ithin  the  ftatute.     Duke's  Char.  Ufes,  116. 

damages 

for  the  detainii^  it,  to  be  employed  in  the  charitable  ufe  according  to  their  difcretiofi,  Mt  cxoMdiof  • 
legal  intereft  by  the  year,  for  the  4ctaiRijig  it.    Duke't  Char.  Ufes,  67.  pi.  3.  Trin.  9  Car.  i»  i^ 
Watthamftow  in  Eflex's  cafe. 

The  com-  y.  Leafing  the  land  at  an  under-value  is  a  mifemplovmeaty  widn 

may  make  ^^^  having  regard  to  what  the  rent  was  before.  Duke's  Char« 
▼Old  the       Uies,  1 1 6* 

leafe,  and 

order  the  farrender  thereof,  and  order  the  land  to  be  fettled  on  cither  troAcet.  Ihid.  xsj.  f,  8o.«— «• 
Ibid.  67.  pi.  5.  Mich.  10  Car.  S.  P.  u  to  the  avoiding  ^  fiixteqd|esi^  the  In^  KMml» 
Eltbam's  Inhabiunu  V.  Warner.— i.- Ibid.  12^  S.  P. 
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6*  Ic  fliaH  be  accounted  and  called  a  miC-empIoyment  of  a  gift 
or  difpolition  to  charitable  ufes,  in  all  cafes  where  there  is  fonnA 
any  breach  cftrufiy  folfttyy  non^mploynuntf  concealment y  mtf-govem^ 
ftuat^  or  converjien  in  and  aiout  the  lands,  rents,  goods,  money,  &c. 
giren  to  the  ufe,  againft  the  intent  and  meaning  of  the  giver  or 
founder.    Duke's  Char.  Ufes,  ii5, 

7*  If  lefiee  of  land  given  to  fuch  a  ufe,  does  wa/le  and  de- 
ftiu&ion  upon  the  land,  by  cutting  down  and  fale  of  trees  of 
timberj  efpecially  if  it  be  where  he  has  the  land  at  an  under- 
Tahie,  or  th<  like,  this  is  a  snif-employment ;  in  this  cafe  the 
commiflioaers  may  decree  the  leafe  to  be  void  and  furrendered, 
and  that  the  leflee  (hall  make  a  recompence.  Duke's  Char.  Ufesy 
115. 

8.  If  truftees  leaji  the  land  at  an  under^vahe,  the  commiflioners 
may  order  the  truftees,  or  the  tenant,  as  tliey  fiiall  fee  caufe,  to 
make  it  up.     Duke's  Char.  Ufes,  ii6. 

9,  Truftees  of  a  charity  refufed  to  undertfile  the  truft.  The 
court  ordered  other  truftees  to  perform  the  fame,  with  proper 
powers  i  per  Ld.  K.  Littleton.  N.  Ch.  R.  42*  17  Car.  i« 
Maggeridge  y.  Gray. 

lo*  The  inhabitants  of  Cofield  were  incorporated  by  H-  8.  and  the  [  494  3 
manor  and  park  grafted  to  them  in/ee,  by  the  name  of  the  war- 
den and  affiftants,  and  the  grant  was  made  to  them ;  and  it  ap« 
peared  by  the  grant,  that  the  fame  was  /or  the  benefit  of  the  in** 
haUtants  for  cafe  of  taxes y  and  relief  of  the  poor.  A  fuit  was  in  the 
ftar-chamber  touching  mif-employment  and  enclofing  the  lands» 
whereby  the  inhabitants  were  prejudiced,  and  there  decreed,  that 
no  farther  inclofure  fliould  he  made  without  confent  of  the  ma- 
jor part  of  the  inhabitants.  In  king  Charles  the  firft's  time, 
£9<Qe  of  the  principal  of  the  inhabitants,  ^Ir.  Pudfey,  and  others, 
tvoi  a  neto  charter ,  leaving  out  the  inhabitants,  and  now  the  nvar» 
Jen  and  23  more  made  leafes  and  inclofures,  without  confent  of  the 
major  part :  and  the  plaintiff,  an  inhabitant,  on  behalf  of  himfelf 
and  the  reft  oi  the  inhabitants,  brought  his  bills  and  the  Id.  keeper 

'  decreed  againft  the  new  kafes  and  inclofures,  and  that  no  fuch 
fhould  be  without  confent  of  the  major  part  \  and  on  re-hearing 
confirmed  this  decree ;  for  though  the  adminiftration  was  in  the  24, 
yet  the  benefit  was  for  the  inhabitants  in  general ;  but  it  was  prefied 
much  that  the  24  were  the  corporation,  and  the  intereft  in 
them,  and  they  might  alien  the  eftate,  and  a  fortiori  leafe  and 
inclofe,  and  it  would  breed  a  confuiion  if  that  the  multitude 
muft  intermeddle.  Chan.  Cafes,  269,  270.  Mich.  27  Car.  2. 
Anon. 

1 1.  Feoffees  of*  a  charity  having  mifemployed  the  rents,   &c.  Moneyg  ivea 
were  decreed  to  account,   and  the  tntft  to  be  transferred  to  fuch  per-^  ^"^[^.'^J  ^' 

fotts  as  the  judge  of  a/fife  fhall  nominate,  and  that  the  account  of  the  bridge  and  a 
rents  and  prdits  be  for  6  years  paft,  and  that  all  the  deeds  and  church  w«y, 
writings  fhoU  be  delivered  to  fuch  perfons  whom  the  judge  of  af-  j^^^'^JJ^ 
fife  {hall  appoint  to  be  feoffees,  and  the  executors  of  fuch  of  mpioyld  to 
theoi  who  are  dead  fhall  come  into  the  account,  and  the  arrears  repair  the 
fbail  be  paid  to  the  new  truftees,  and  conveyances  executed  to  [fuft^' J^ 

them 
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deeieed  to     diem  accordbgly.    Fin.  Rep.  269.  Mich.  28  Car.  2.    Love  v. 

X"?;;^^   Eade. 

bad,  or  might  have  recdve d  without  th«ir  wilfitl  deftiilt,  without  rcfytCt  to  other  diiborfeoientt  thaa 
the  bridge,  the  way,  and  the  houfes;  and  the  truftecs,  the  defendants,  to  pay  coftS.  Fin.  R.  259. 
Trin.  18  Car.  2.  Att.  Gen.  and  Churchwardens  of  Somerfliamy  in  Hnntingtonihirc,  v.  Hobert  aai 
JohnioBy  alias  Hammond  ▼.  Hobart. 

I2t  Truflees  for  chariuble  ufes  are  no  othcrwife  or  further 
chargeable  than  any  other  truftee  is,  who  is  only  to  be  charged 
for  fo  much  as  he  receives,  and  ihall  not  ftand  charged  for  the 
receipts  of  others  \  per  Finch  C.  Vem.  44.  pl«  4a.  Pafch«  i68a, 
Mann  y.  Ballet* ' 

13.  By  the  appointment  of  a  charity  there  were  6  truftees, 
and  when  they  fhould  be  reduced  to  3,  they  Ihould  cbufe  tthers. 
All  the  6  were  dead  except  one.  Cowper  C  held,  that  JURng  tf 
the  number  by  the  on/y  Jurvhing  trufiee  was  good,  for  it  was  only 
diredory,  and  the  neglefl  did  not  eztinguifh  the  right,  and  he 
only  did  what  he  ouffht  to  do.  2  Vern.  748.  pi.  6^1*  HtIL 
1716.  Att.  Gen.  at  the  relation  of  Tracy  &  al',  v.  Floyer,  and 
relating  tp  Waltham  Holy  Crofs. 
MS.  Rep.  14.  Bill  to  have  an  account  of  the  profits  and  falary  of  lefhtrer 
^^«  of  Church^hill  in  com.  Oxon,  upon  this  cafe ;  Sir  Jolm  Walters, 
philUpaT.  ^*  ^*  founded  a  UQureJblp  at  Church-Jiilli  Oxon,  wtb  a  falarj 
Sir  johA  rf  SoL  per  amt*  charged  upon  his  limds  to  the  leekurer^  fo  long 
Waittfs.  2LS  he  fhould  attend  the  charge  of  diligent  preaching  there  once 
every  Sunday,  unlefs  hindered  by  necefhty,  and  when  the  fiad 
ieBureflnp  Jhould  be  void  by  deaths  removal ^  departure^  mr  etberiot^f 
then  the  trufiees  were  to  appoint  a  new  leBurerj  (5V.  The  pimnAjf^ 
in  1701,  was  appointed  leBurer  by  the  truftecs  enprefsiy  fir  the 
term  of  bis  natural  life^  but  being  much  in  debt  about  a  year  and  a  half 
after  the  appointment,  the  plaintiff  went  away,  and  was  chapUtu 
to  a  regiment  in  Spain,  and  continued  many  years  abroad  in  that 
employment.  In  17 10  the  truftecs  appoint  Griffin  lecturer,  and 
Z  495  3  in  the  deed  of  appointment  they  recite,  tha^t  the  leflurefliip  was 
vacant  by  the  departure  of  the  plaintiff  Phillips,  and  thereupoo 
they  appoint  Griffin  le£iurer.  Firft  point  was,  if  the  truftecs 
could  remove  the  plaintiff  Phillips  from  the  le&ureihip  for  going 
abroad,  and  not  perfoi^ally  preaching  there  every  Sunday,  and 
appoint  a  new  leAuier  in  his  room  ?  Second  point,  admitting  they 
had  a  power  to  remove  him  for  abfence,  if  Sir  John  Walters  in  thb 
cafe  ought  to  account  to  the  plaintiff  for  the  profits  of  lej^urer  to 
the  time  that  the  new  le£lurer  was  appointed  i  Co'unfel  for  the 
plaintiff  argued,  that  the  appointment  of  the  new  le£lurer  by 
the  truftees  was  void,  the  plaintiff  Phillips  being  eiprefsly  ap- 
pointed le£kurer  for  life  he  had  a  freehold,  and  that  die  truftecs 
could  not  turn  him  out  of  his  freehold,  without  fome  legal  proc^ 
or'Jentence  in  the  fpiritual  courts  or  at  leaft  they  ought  to  have 
Jummoned  him  to  appear  before  themfelveSy  and  to  hear  what  excufe 
he  could  make  for  his  abfence,  before  they  had  removed  him, 
and  compared  it  to  the  cafe  of  a  removal  of  an  officer  in  a 
corporation  for  non-attendance  or  non-refidence  in  the  corpora- 
tion, &c.  and  there  ought  to  be  a  fummons  before  a  removal,  &c« 
As  to  the  ad  point,  they  faid,  it  was  a  clear  cafe  that  Sir  John 
II  Walters 
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Wakers  was  accountable  to  the  plaintiff  for  the  profits  of  the  lee- 
tUreihip  till  the  new  ledurer  was  appointed,  dedufiing  what  Sir.  J. 
Walters  paid  for  fupplying  a  fermon  everjr  Sundav  in  his  abfence, 
irhich  appears  by  the  anfwer  not  to  amount  to  naif  the  value  of 
the  falary,  otherwife  Sir  John  would  fave  the  money  in  his  own 
pocket,  there  being  no  perfon  that  can  any  ways  claim  it  but 
the  plaintiff.  Counfel  for  the  defendant  infifled,  that  the  plain* 
tiff  was  not  intitled  to  any  account  at  all  againft  the  defendant, 
for  that  it  was  proved  in  the  caufe,  that  the  plaintiff  did  not  read 
the  common  prayer  the  firft  time  he  preached,  according  to  the 
^€t  of  uniformity  13  8c  14  Car.  2.  cap.  4.  f.  19.  and  thereby  the 
le&ureihip  was  void.  As  to  the  other  point,  they  infilled,  that 
the  plaintiff  had  forfeited  the  ledurefhip  by  going  abroad,  and 
not  preaching  perfonally  at  the  church  by  the  exprefs  words  of 
the  founder,  and  the  fame  was  ipfofaEio ^acant ;  and  therefore 
the  truftees  might  appoint  a  new  le^urer,  and  fuch  appointment 
was  good.  Parker  C.  was  of  opinion,  that  Sir  John  Walters  em- 
ploying another  perfon  to  preach  in  the  abfence  of  the  plaintiff, 
a&ed  therein  as  the  plaintiff's  agent,  and  not  as  a  truftee  of  the 
charity,  and  confequently  ought  to  account  to  the  plaintiff  for  the 
profits  of  the  le£ture(hip,  dedu£Hng  what  was  paid  by  him  for 
fupplying  the  plaintiff's  place  in  his  abfence,  but  whedier  the 
appoiatment  of  the  new  le&urer  was  good  or  not,  yet  Sir  John 
Walters  having  paid  the  whole  falary  to  Grif&n,  will  difchargc  him 
againft  the  plaintiff  as  his  agent  in  procuring  a  proper  perfon  to 
^each,  and  to  do  the  duty  for  the  plaintiff,  but  he  doubted  if  the 
flppoindnent  of  the  new  lecturer  by  die  truftees  was  good,  and  took 
time  to  confider  of  that  point.  Afterwards,  27  May,  he  delivered 
liu  opinion,  that  the  appointmtot  of  the  new  le£iurer  was  good; 
and  he  faid  the  le£turcQiip  was  not  void  by  the  13  &  14  Car.  2. 
cap.  4*  for  not  reading  the  common  prayer,  for  that  aA  inflids 
%  penalty,  but  does  not  make  the  ledureihip  void,  but  the  lee- 
turefhip  was  void  hj  the  plaintiffs  ahfertce,  and  the  neceffitj  of  ah'- 
Jinting  himfilfby  ree^  of  his  debts  was  not  the  neceffity  intended  by 
tht  founder  to  be  an  excufe  for  his  abfence  \  and  though  he  was 
declared  lecturer  ezprefsly  for  life,  yet  he  is  fubjed  to  the  terms 
impofed  by  the  founder  \  for  the  truftees  cannot  alter  the  terms 
and  nature  of  the  truft,  and  the  firft  appointment  is  fuperfeded 
by  the  2d  without  any  other  ad. 

15.  A  college  feifed  in  fee,  was  refheimd  by  its  confUttdionfirom 
mahing  otbtr  leafes  than  for  21  years  and  at  the  rack-rent*  They 
made  a  leafe  accordingly  to  J.  S.  who  having  much  improved  tie 
pretnifes  by  building,  an  entry  was  made  thereof  in  the  audit-book, 
and  a  recommendation  figned  by  the  matter,  warden,  and  moft  of  ^  4^6  2 
the-  fellowt,  to  grant  him  a  new  leafe  at  the  end  of  the  term 
at  the  fame  rent,  and  when  the  leafe  was  near  expiring,  an  order 
was  made  at  the  audit  for  fuch  new  leafe.  But  X«d.  C.  Parker 
difapproved  of  the  recommendation,  it  being  to  wrong  the  col- 
lege and  break  the  ftatutes ;  and  that  the  figning  of  a  contraft 
for  leafing  by  the  mafter  and  fellows,  was  not  binding  to  the 
college,  it  not  being  under  the  college  feal.  But  in  cafe  the  te- 
nant after  this  order  had  laid  out  money  in  improvements  in  confi- 
dence 
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dence  and  reliance  on  fuch  order,  there  would  have  been  fbne 
equity  in  it.  But  even  in  that  cafe  he  (faould  only  have  his  oe-r 
paration  from  the  private  perfons  figning  fuch  order,  and  not 
from  the  college ;  and  as  to  repairs  done  by  the  Icflee  fitice  the 
order  for  the  new  leafe,  they  are  no  more  than  what  by  his  old 
leafe  he  was  obliged  to  do ;  and  therefore  difmifled  the  tenants 
bill  for  compelling  a  new  leafe,  and  with  cbfts.  Wms.'s  Rep. 
655.  Mich*  1720.     Taylor  v.  Dullidge  Hofpital  in  Surry. 

i6.Jn  cafe  qi  mifbehaviour  of  trudeesj  or- mifapplication  of 
charity,  chancery  will  oblige  them  to  ajfign.  MS.  Tab.  March  89 
1720.     Mayor  of  Coventry  v.  Attorney-General. 

1 7.  The  governors  of  a  free-fchoolyiom^rf  in  a  long  Ui^e  ofhmifa 
at  $L  a  year^  though  worth  $oL  a  year.  The  lords  commif&oners 
decreed  the  aiEgnee  of  this  leafe  to  furrender  it  back,  and  ordercfl 
the  leiTee  and  the  goveMors  to  pay  70 1.  cofts.  And  Ld.  C.  King 
affirmed  the  decree  as  to  the  furrendering,  but  reduced  the  cofts 
to  50I.  and  thought  there  rWas  no  reafon  that  the  charity  (hould 
pay  the  cpfts,  but  that  the  leflee  who  was  to  have  the  benefit 
ibould ;  and  ihat  tlie  governors,  though  not  guilty  of  corruption^ 
nor  were  to  gain  any  thing,  yet  ought  to  pay  fome  cofis  fir  ibar 
extreme  negligence^  2  Wms»'s  Rep.  284.  Trin.  1725-  Eaft  v. 
Ryall. 


(G)     CommiffioBcrs.     Their  Power.     And  Decrees 
made  by  them  confirmed^  or  fet  afide. 


V 


lyvket  I.  TTTHEN  a  donor  appoints  lands  or  goods  to  iefildy  for  to  main* 
7  ^^1.^2*'  ^^^^  *  charitable  ufe,  and  doth  not  appomi  by  v/hom  the  fide 

cites V.  c'  ihall  be  made ;  it  (hall  be  made  by  fiich  as  die  coaumfj^mers  fitU 
ind  fays  that  oppcini.    Toth»  92.  cites  4X  £iiz«  Steward  T*  Jermin. 

the  decree 

was  affiimed  by  the  Id.  keeper  upon  an  appeal  to  hUn. 

Mo.  890.         2.  A  commijjion  of  charitable  ufes  vrtis/ued  out  hy  fiismi  i»  avoSd 

14  Tac?  Ri-   ^  charitable  u/ey  and  the  conuniffioners  made  a  decree  for  exenp- 

vef t  cafe,      tion  from  the  charity,  and  that  decree  confirmed  by  the  chancettor. 

Yet  a  new  cofnmijjion  was  fued  out  on  the  ftatute  of  charitable  ufes, 

and  the.  lairds  charged  with  the  charity,  though  Ac  words  of 

43  Eliz.  4.  are^  the'faid  commiffioncrs  to  make  order,  &c.     Aij. 

*  [497]  Show.  206.  .cites  Mo.  pi.  11 53. 

Jo.  147.  pi.  3*  A  decree  in  chancery  upon  the  43  EIIz.  4.  is  eonctufive,  amd  not 
ilired  upon'  ^  ^  further  examined,  becaufe  it  takes  its  authority  by  die  zSt  ci 
idcrence  to  parliament^  and  the  aft  mentions  but  one  examination^  and  it  is 
Ciew  Ch.  J.  not  like  to  where  the  diancellor  makes  a  decree  by  Us  ordinary 
E^a^joKs  auAority.  Cro.  C  40.  pi.  2.  Mich.  2  Car.  Windfor  v.  Inhabit* 
ttuiCrooke    ants  of  Famham. 

2.  that  no 
iU  of  review  lies,  becatife  the  Apftntc  is  introdu^orf  of  a  new  UiW,  and  grtes  *sn  apped  on  a  ^eum  adrft 
by  commiflioners  to  the  Id.  keeper,  and  when  he  has  affirmed  it,  his  ttfirmation  is  peremptDiy,  and  sm 
review  thereof  can  be  made  by  himfelf  ox  his  focceflbr.  S.  C.  cited  Cro.  C.  351.  HBI.  9  Gar. 

B.  R.  per  cariam.— — -But  in  fuch  cafe  the  party  grieved  may  petitiea  the  king  Sa  p«liaiMSit,  aod  faiM 
bii  complaint  ntamiiwd,  md.felfae  dccitc  may  bc»ffinwcd>  atoroU  »r  aaawMad*  i>ujie>  CIuik*  t;ka»  Cs«  ' 
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Eaftham  10  Cflcx*t  .c^g.  ■  ■  When  the  M.  keeper  has  altered  or  confirmed  a  iecvft  ma^le  upon  the 
llatace  4.3  Elit.  4.  the  decree  is  to  be  perpetual^  and  then  to  remain  in  the  petty  bag*  'ioth.  91.  citea 
S  Car.     Poor  of  Eafl-GrinAead  v.  Howard. 

4»  If  money  be  given  to  a  charitable  ufe  by  will,  and  the  ex- 
ecutors detain  it  in  their  handsm^ny  years  without  employing  it 
according  to  the  will,  having  affets,  the  commiilioners  may  decree 
the  money  ivith  damages  for  detaining  ^f  it,  to  be  employed  in  the 
charitable  ufe,  according  to  their  difcretion,  not  exceeding  BU 
per  cent,  for  a  year  for  the  damages.  Duke's  Char.  UfeS|  67. 
pi.  4*  16. Mar.  4  Car.  WaUhamftpw  in  £flex's  cafe. 

5.  My  lord  keeper  declared,  that  when  he  had  altered  or  confirm-  P^^^'.^ 
ed  the  dtoree  made  upon  the  ftatute  of  43  Eliz.  the  decree  is  to  be  yn.*^!.  20? 
perpetual f  and  then  to  remain  in  tlie  petty  bag  \  and  it  is  in  his  S.  c.  Uytp 
power  to  make  a  decree  good  which  is  defe£live.     Toth.  9 1 .  cites  Jj**  ^^^^^  *• 
8  Car.    The  Poor  of  £aft-Greenfted  v.  Howard.  tortcdraSd* 

not  to  be  »U 
tered  but  by  aA  of  parUatncat.  *  [  The  ficft  (net)  fcenu  t»  b«  put  in  by  miftakc  of  tht 

printers.] 

6.  If  a  rent'^harge  be  granted  to  a  charitable  ufe  out  of  lands  in 
feveral  counties^  the  commiflioners  are  to  charge  this  rent  by  their 

decree  upon  all  the  lands  in  every  county^  according  to  an  equal  • 
difirihution^  having  regard  to  the  yearly  value  of  all  the  lands  charge^ 
aile  with  the  rent,  and  cannot  by  their  decree  charge. one  or  two 
manors  with  all  the  rent,  and  difcharge  the  reCdue  in  other  coun- 
ties or  places;  for  that  their  decree  will  then  be  contrary  to  the 
will  of  the  founders  or  donors.  Refolved  by  the  Ld.  K.  Coventry. 
Duke'sChar.  Ufes,  65.  pi.  3.  Trin.  9  Car.  Eaft-Greenfted*8  cafe. 
7;  If  a  rent  be  granted  out  of  lands  in  feveral  counties  for  main* 
tenanre  of  charitable  ufes  in  one  cowity^  the  commif&oners  in  tliaC 
county  where  the  charitable  ufe  is  to  be  performed,  may  make  a 
decree  to  charge  the  lands  in  other  counties  to  pay  an  equal  cou« 
tribution  of  charge  in  payment  of  the  faid  rent  \  and  there  needs 
fiot  feveral  inquifttions  in  each  county^  for  that  the  rent  is  an  intire 
grant  by  the  deed  or  will.  Refolved  by  Ld.  Coventry.  Duke's 
Char.  tJfes,  64.  pi.  3.    Trin.  9  Car.    £a(l-Greenfted's  cafe. 

8.  A  charitable  exhibitioii  was  devifed  difpofable  by  4  parfons  of 
fuch  paHflies  for  the  time  being.  They  difagree  in  tlieir  ele£iion ; 
2  choofe  A.  and  2  choofe  B.  Thereupon  a  commiffson  ijfues.  The 
commiflioners  direft  anotlit^r  meeting  of  the  4,  and  aivard^  that  if 
the  4  difagree^  the  bi/bop  of  If^.  fhould  choofe  one,  and  in  cafe  of  a 
vacancy,  the  guardian  of  the  fpiritualties ;  and  decreed  lol.  of  the 
arrears  that  fhould  incur  between  the  vacancy  and  the  eleflion,  to 
go  towards  the  charges  of  fuing  out  the  commiffion.    The  4  dif- 

'  agreed,  and  the  bifhop  of  W.  ele£^ed  one.  Exceptions  were  taken 
to  the  decree,  but  over-ruled,  and  the  decree  confirmed.  Fin. 
Rep.  78.  Hill.   25  Car.  2t    Steers  v.  Burt  &  Holland. 

9.  Decree  of  commifftonert  ag^inft  a  purchafor  of  lands  charged 
with  a  charity,  but  without  notice  of  the  charity,  for  payment  of 
coflSf  and  arrears  of  the  aimuitj  due  before  he  had  the  a^ual  pof- 
felTion  of  thfi  fiud  clofe,  was,  ag  tp  fo  much  thereof,  reverfed. 
Fin.  Ren,  81.   Hill.  25  Car.  2.    Wharlon  v,  Charles  &  al'  in  be- 

^   .  half 
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half  of  the  poor  of  Warcup  and  Blebarn  in  com.  Weftmoie* 
land* 

10.  A  new  commtffion  to  prove  the  yearly  value  of  lancb  chaiged 
with  a  charity,  though  the  former  commiffion  was  executed  and 
returned,  was  *  granted  on  a  pretence  of  furprize,  and  that  the 
exceptant  had  other  witnefles  to  examine ;  but  if  die  refpondent 
examine  no  witnefles,  but  only  crofs-examine  thofe  produced  b^ 
the  exceptant,  then  die  exceptant  to  be  at  the  charge  of  the  com* 
mii&oners  on  both  fides,  otherwiie  each  to  bear  the  charge  of  his 
own  commii&oners.  Fin.  Rep*  251*  Trin.  28  Car.  a*  Hard* 
ii^  V.  ]^y. 

11.  Decree  made  by  commiffioners  was  reverfei^  and  the  ex- 
ceptants quieted,  on  payment  of  fuch  rent  as  had  been  paid  fir  4 
long  time  before.  Fin.  Rep.  293.  Fafch.  29  Car.  2.  Leas  and 
Goldfmith  V.  the  Feoffees  of  Brerewood-School  in  St^flbrdihire. 

ChuuPftc  12.  The  commiflioners  cannot  decree  co/ts  on  the  flat.  43  Elix. 
xxt.  pi.  98.  \j,xxt  if  there  be  an  appeal  from  their  decree,  the  Id.  chancellor 
decree  was*  "^^T  ^^crcc  the  cofts  not  only  of  the  appeal,  but  of  the  com- 
nadebythe  miffion  alfo,  and  though  they  decree  cofts  that  fliall  not  ufoa  an 
commiffioD-  appeal  be  fufficient  to  reverfe  the  decree  \  for  the  Id.  dianccllor 
ritabk\re%  ™^7  ^^thcr  furccafe  or  leflen  the  cofts,  or  exempt  die  party 
and  except!-  from  them  intirely*    Abr.  £qu.  Cafes,  126.  Fafch*  1700*  Rock* 

on«  were         \^y  y,  Kcyly. 

taken  to  it,         ^  '  ' 

and  they  now  came  on  before  the  maAer,  and  he  and  moil  of  the  bar  were  of  epiiuoay  that  by  die  &»• 

tote  of  Ella,  the  mafter  of  the  roils  may  hear  an  appeal  as  the  chancellor  may*  and  naj  afinn  tJbe  daoec^ 

and  give  coftt,  notwithftanding  theftatute  mentions  only  the  chancellor;  but  Mr.  Maarda  the  R|^te 

laidy  It  had  always  been  anexceptiony  and  theidbie  the  mafter  of  the  loUa  wooM  do  DOthiaa  ia  it. 

13*  Iff^  ^^  ^^  v^  direSed  on  a  rehearfing  of  exoepdons 
taken  to  a  decree  made  by  commiffioners  of  charitable  afes, 
after  that  decree  was  twice  confirmed,  2  Vem.  507.  pL  456. 
Trin.  1705.  Corpus  Chrifti  College  v.  Naunton  parifli  in 
Gloucefterfliire. 

14.  Where  comnuffionerif  for  charitable  ufes,  intend  to  oppre/if 
the  court  will  punifti  them.  9  Mod*  6;.  AGch.  xo  Geo. 
Wright  V.  Hobert. 


(  H )     Proceedings.    And  Exceptions  to  Decrees. 

dlT*  d  that  *  •  /^Hancery  may  relieve  upon  an  original  till  within  the  ftatntc  of 
thecmiEt  charitaWc  uics.     Chan.  Cafes,  135.  fays  a  decree  was  pro- 

couidootre.  dttccd  wherc,  upon  the  advice  of  4  judges,  it  was  fo  reioiYcd 

bm*  "bT  *   3°  J*^"^  ^  ^57»  ^^  ^^^  ^^  S^"  J^^^*®  College  v.  Piatt. 

that  the  coarfa  prelcribcd  by  the  fta.ute,  by  a  conuniffion  of  charitable  uiesy  amll  be  oMciwI  ia  cafit 
Ktievable  by  that  ftatnte ;  but  no  pofitite  opinion  was  delivered,  the  defendant  cooibatiqs  to  a  iktwr 
Chan.  Cafes,  158.  Hill.  31  Sr  21  Car.  2.  The  Attorney. General  v.  Newman,  alSaa  Trinity Xdk|t 
V.  Newman  —  But  ibid.  ftCy.'Mich.  fty  Car.  1.  Relief  v^asgtven  by  an  original  bfll  ChMi 
967.  Mich,  ay  Car.  a.  Prat  t.  St.  John*s  ColIegCy  it  was  ^jefbd  that  the  prattd  and 
pointed  by  ftutute  ought  to  be  held,  Via.  a  commiffion  and  jnquifition,  and  deci«e  by  con 
and  lb  to  come  at  left  to  a  final  decree  by  the  Id.  chaacelkir  or  Id.  keeper^  and  aot  tft  fae  bj  oe^jM 
bill,  at  was  done  in  the  principal  cafe  j  b«t  the  id.  kietfm  dccitcd  the  chariij,  the«|jh  bdoM  Che  terte 
ao  inch  decree  could  have  been  made* 

t^  Ade* 


2*  A  decree  made  oa  bebalf  of  a  town  about  charitable  ufes. 
The  town  may  hy  tie  whole  money  upon  any  one  they  fhall  find  liable 
to  the  payment  thereof^  which  when  done  a  eommiffton  ihall  IflUe  to 
i^xamine  in  whofe  poiTeflion  any  of  the  lands  liable  to  the  /noney 
decreed  are,  and  the  commiflioners  to  apportion  each  party's  pay- 
ment with  fuch  proportionable  part  of  the  charges  as  the  defendant 
2»th  been  put  unto.  Chan.  Rep.  91.  11  Car.  i.  The  Town  of 
Market-riCng  v.  Brownlow. 

3.  The  report  of  myfelf  and  all  other  the  judges  made  to  my    [  499  J 
](«d.  Keeper,  upon  a  reference  to  us  of  exceptions  taken  in  the  From  a  copy 
chancery  to  a  decree  made  by  the  commiflioners  of  charitable  ufes  ©''^MS. 
ipMicb.  term  1668,  as  follows.     According  to  an  order  made  in  ch.  u^* 
iJiefaigh  court  of  chancery  on  Tuefday  the  i  ith  of  June  lafi  paft.  Keeling, 
ina  caufe  here  depending  between  Ralph  Tattle,  John  Lee,  Grace  M'ch.i66J. 
Harding,  Tho.  Rock,  and  Nath.  Humphreys,  exceptants,  and  John  BraJAaw. 
Bradihaw,  rector  of  the  parifh-church  of  St.  Michael,  Crooked- 
lane,   London,  and  others,   refpondents.      We   have  called   all 
parties,  viz.  their  counfel,  before  us,  and  upon  confideration  of  the 
decree  mentioned  in  the  faid  order,  and  hearing  what  was  alleged 
on  the  other  fide,  we  find  that  by  inquifition  taken  before  fome 
of  the   commiflioners  for   charitable   ufes,  in  the  abfence  of  the 
exceptants^  it  was  found  that  feveral  houfes  and  lands  therein  men- 
tioned vjere  given  by  feveral  perfons^  fome   in  the  time  of  E,  '^. 
Jome  in  the  time  of  ^teen  Eliz*  and  ftnce^  to  feveral  ufes  within 
tie  faid  parijby    viz.  fome   to    the  poor^  fome  to  the  rufair  of  the 
churchy  and  fome  for  preaching  fermons ;    and  that  fince  the  year 
1646,    the  rents  and  profits  had  been  received  by  i^  feveral  per-' 
fonsy  and  not  employed  to  the  aforefaid  ufes ;    and  the  commiffioners 
thereupon  caufed  a  charge  to  he  drawn  up  of  thofe  rents  and  profitSy 
amounting  to   3847/.    lOf.    and  becaufe  the  exceptants  did  not  dif^ 
charge  thetnfelves  of  that  fum,  they  have  decreed  the  exceptants  and 
-every  of  them^  being  5  of  the  aforefaid  1 3  perfons,  to  pay  the  faid 
3847/.  10/.  and  to  alter  the  feoffees;  which  decree  we  do  con- 
ceive to  be  all  together  erroneous,   and  ought  to  be  reverfed  j 
ill,  Becaufe  the  exceptants  were  by  order  of  fome  of  the  com- 
miflioners  debarred  from  being  heard  before  the  Jury,    until  after 
the  inquifition  was  found,      adly.    For  that  it  does  not  appear  to 
us  hut  that  as  muchy    or  mcrey    has  been  yearly  paid  to  and  for 
feveral  charitable   ufes   direSled   by    the    donorSy    as  is   required  by 
their   refpeBive   wilts   and  giftSy    though  the  fame  has   nei  btcn 
mentioned  to  he  paid  out  of  the  rents  of  the  refpeBive  hotffes  and 
lands  by  them  given.     3dly,  Becaufe  we  find  that  all  the  parifh- 
rents  and  moneys,  within  the  time  mentioned  in  the  faid  de- 
cree, have  been  by  the  exceptants,  and  the  preceding  and  fuc- 
ceeding  churchwardens,  paid  and  accounted  for,  and  thofe  ac- 
counts audited   and  allowed  according  to  the  ancient  ufage  of 
that  parifli ;    and  we   conceive  that   the  way  ufed  by  the  ex- 
ceptants,  and    other   churchwardens   of  that  parifli,   touching 
leafing  out   the  premifcs,    receiving  the  r^ents,    and  accounting 
fdr  the  Tame,    is  fit  to  be  continued.      And  for  an  expedient 
to  prevent  the  fruftrations  of  commiflions  upon  the  ftatute  for 
•  Vol.  IV.  Q^q  charitable 
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chJiritable  ufes  by  the  wilfulnefs  of  any  perfon^  we  concave 
that  it  is  requifite  that  the  perfons  nvbo  are  tomplwied  ^  fir  JE- 
verting  the  charity^  be  beard  before  the  jurj^  and  have  libertj  U 
enfwer  fir  them/elves  before  the  inqutfithn  be  fiund^  and  theray* 
they  will  have  iefs  (if  any  caufe  at  all)  to  put  in  exceptions 
to  decrees  made  againft  them ;  all  which  we  humbly  ceitifyi 
and  refer  to  your  lordfhip. 

4.  Sir  Tho.  Smith  devifed  his  lands  in  fee  to  fuch  chariieAle  afu 
as    the   Lord   Lumley   and   Sir   Henry    Henn  Jbould  app»ni^  &c. 
They  appointed  5/,  to  the  poor  of  St,  Mary  in  Che/ler,    ami  tit 
commiffioners  decreed  that  the  churchwardetis  and  overfetrs  of  that 
pariih    might  difirain  for  this  5  /.      The   queftions  were,  whe- 
ther the  commiiBoners  could  add    a  power   of  diftrefs  where 
there  was  none  by  the  original  gift  \   and  whether  the  tvmaiU 
Jioners  in  Chejbire  can  bind  the  lands  in  Effex  ivitb  fuch  anadi* 
tional  claufei    and    adjudged  in   both  points    that    they  nught. 
Raym.  Itop.  Hill.  22  &  23  Can  2*    B.  R.   Hanrifon  y.  GroT- 
vcnor. 
But  the  re.       5*  ^  decree  by  commiflioners  for  charitable  ufes,  was  confirmed 
porter  fays,    by  original  bilL    Chan.  Cafes,  193.   Hill.  22  &  23  Car.  2.    Tht 
wJ«need    Poor  of  St.  Dunftan's  V.  BeauchampC 

•f  fuch  a 

bill  ?  For  when  a  decree  is  made  by  commiflioners,  the  court  is  to  return  it  mto  tbi  pttty-img^  ani  tkcB 
to  ftrve  the  dtfendant  nvlfh  a  torit  of  extcutkiif  upon  which  fenrice  the  defendant  may  £k  *  aA-tftiu*^ 
and  pray  to  ftay  proceeding?  till  they  are  heard,  but  if  the  defendants  do  not  then  except,  bat  fiikait  t» 
the  decree,  it  leemt  reafonable  they  ihoald  be  concluded  thereby*  and  not  be  admitted  10  cTfrpriwH 
after.     Ibid.  193,  194.. 
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6.  A  decree  being  made  by  the  commiflioners  of  charitable 

ufeS|  exception  was  taken  thereto,  viz.  that  in  the  froend  ptif^ 

chafes  made  of  the  pretnifes  from  the   time  of  queen  Elixabetb^   t9 

the  time  the  feviral  lands  of  the  2  exceptants  ktve  ieen  qmieiiy  eih- 

Joyed,  imtbout  any  thing  dafianded  for  the   ufe  ^  the  feud  fcboet^ 

fave  only  20/,  rent  referved  out  0/  the  lands  of  one  rf  them<,  pay^ 

able  yearly  to  John  Gifford  and  his  heirs  g   and  30  J.  rent  pinabU 

yearly  out  of  the  lands  ef  the  other  to  the  faid  Gifford  and  Ins  ieirs, 

/who  granted  the  faid  lands  to  the  anceflors  of  tpe  exceptants  atim 

10  Jac  and  which  bath  been  paid,  from  time  to  time,  fir  the  ttfe 

of  the  faid  fchooly  and  never  at  any  time  demanded  or  paid  t9  the 

faid  Gifford,  or  his  heirs :  which  the  exceptants  do  beliere  might 

proceed  from  fuch  agreement  made  between  the  Giffinrds^  and  the 

feoffees  of  the  faid  fchooL      Thereupon  the  court  declared  there 

was  no  caufe  to  charge  the  exceptant's  lands  with  the  dccKC 

made  by  the  faid  commiflioners,  or  with  any  exa£tions  or  im- 

pofitions  of  rent,  or  fums  of  money  whatfoerer,   and  revcricd 

the  decree  of  the  commiflioners  for  charitable   ufes;  and  d^ 

creed  that  the  lands  of  the  exceptants  (hall  be  from   bcnce- 

forth  difcharged  of  the  fame,  and  of  all  fums  whatfoer6r  by  the 

feofiees,   other  than  the  20s.  and  the  30s.  aforefajd.    Tin.  R. 

293*  294-  Pafch.  29  Car.  2.  Leas  v.  Morton. 

Arj.  Mich.    .    7*  ^  *^'^  h  commiffwners  fir  charitable  ufes  Vas  excepted  to 

.  15  Geo.  2.   in  chancery^  which  after  conmrmed  the  other  decree^  but  in  dk; 
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interim  A.  the  peffgn  decreed  againft,  conveyed  his  lands  to  raife  Confyiu's 
pcnrtions  for  his  daughters,  with  power  of  revocation ;  this  fhall  f  *^'  .^'^ 
not  hinder  execution  for  the  money  decreed,  but  the  /andx  aliened  cafeW Cook 
Jlkdlhefequejired  for  the  money,*and  a  fcire  facias  againft  A/s  heir,  ^'  C*^'** »» 
A.  dying  after  the  decree  confirmed,     a  Chan.  Cafes,  94*  Pafch.  !^*"^*' 
34  Car.  2.    Harding  v.  Edge. 

8.  There  lies  m-Appeal  to  the  houfe  if  lords  firom  a  decree  on  the 
ftatute  for  charitable  ufes )  and  lords  commilfioners  feemed  to  be . 
of  opinion,  that  a  decree  on  exceptions  to  a  decree  of  commilBoners 
for  charitable  ufes  is  final  by  the  a£i  of  parliament,  and  that  there 
tould  be  no  rehearing.  2  Vem.  ii8*  pi.  ii6.  Mich.  1689. 
Saul  y.  Wilfon. 

9»  If  the  lord  of  a  manor  (hould  ereA  a  mill^  and  convey  it  t^ 
tru/leetf  to  the  intent  that  the  inhajntants  might  have  the  convenience  of 
grinding  there  i  the  inhabitants  fhall  not  be  admitted  to  fue  here 
in  the  attomey-^enerars  namej  per  Ld.  Keeper,     a  Vera.  287. 
in  pi.  35 (.  Mich.  1700. 

10.  The  teftator  devifed  an  annuity  out  of  his  lands  for  the  ^««-*» 
maintenance  of  Watford-fchool.     Upon  a  bill  in  equity  exhibited  gfj]  ^''* 
by  the  attorney-general  in  behalf  of  the  charity,  it  was  infifled|  1719.  au 
that  all  the  tertenants  of  the  lands  (charged,  fhould  be  made  parties^  tomcy-Ge. 
but  decreed  that  they  fhould  not,  becaufe  every  part  of  the  land  is  bwih^i  afl 
chargeable,  and  the  charity  ought  not  to  be  put  to  this  difficulty  $  s.P. 
but  if  the  tertenants  feek  a  contribution,  they  may  make  them 
parties  to  the  information,  ,or  help  themfelves  by  fuch  courfe  as 

they  think  fit.     i  Salk.  153.  pi.  2.   in  Cane.   171 2.    Attorney- 
General  V.  Shelly.  '  *  [  S^J  J 

11.  Bill  to  eftablifh  a  will,  and  to  perform  feveral  trufls,  fome  ^^^'  The 
of  them  relating  to  charities  \  the  bill  was  brought  by  fome  of  the  ^^^s^' 
truftees  againft  other  truftees,  and  feveral  ceftv  que  trufts.  Parker  c. 
An  objection  was  made  for  want  of  parties,  tor  that  there  being  ^T****.? 
feveral  charhies  given  by  the  nvill  toperfons  uncertain y  not  capable  of  ^^^  \o£^* 
filing  or  being  fued,  and  confequently  cannot  be  brought  before  trnfiut  of 
the  court,  therefore  the  attorney-general  on  their  behalf  ought  Xo  ^^  ****^^ 
have  been  made  a  defendant  to  take  care  of  thefe  charities ;  and  Xj^H^Lr^ 
if  a  decree  fhould  .be  made  in  this  caufe,  it  would  not  be  final,  and  %ohtrt 
but  the  attorney-general  might  afterwards  •  bring  an  information  "^/'^jfS 
on  behalf  of  thofe  charities,  and  fet  afide  this  decree,  and  there-  Vit'iit  tbt 
fore  he  ought  to  be  made  a  party.            Per  Parker  C.  I  think  in  ^ff^ds  drvifid 
this  cafe  the  attornev-gencral  need  not  be  made  a  defendant.    It  ^^/^lf%, 
is  true,  where  ^  bill  is  brought  on  behalf  of  fuch  a  charity  to  »/».  in  the 
eftablifli  it,  it  mufl  be  in  the  name  of  the  attorney-general  ex  letter  C4fe 
Keceffitate  rei,  becaufe  there  are  no  certain  perfons  intitled  to  it  Jj^ JecnS  ^ 
who  can  ^e  in  their  own  names,  but  in  this  cafe  there  is  no  uniefs  the 
fuch  necefTity ;  for  fome  of  the  truftees  of  the  charity  are  made  Attorney. 
defendants,  and  there  may  be  a  decree  to  compel  an  execution  of  mSeipar^ 
the  trufts  in  the  will  relating  to  thofe  charities,  and  if  there  hut  other- 
fliould  be  any  colIuGon  between  the  parties  in  relation  to  the  wife  where 
charity,  it  is  true,  die  attorney-general  notwithftanding  a  decree,  tppofnt^y 
may  bring  an  information  to  eftablifh  the  charity  and  fet  afide  the  the  donor, 
decree  and  I  think  he  might  do  the  fame  thing  though  he  were  ^^*  P^^" 

(^q  ^  made 
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ce^ded  to      m^nie  a  defendant  in  cafe  of  eoUufion  between  tlie  pardei ;  bol  W 

^^^^^  fyuacd  to  ^Amit^thztHviereimf^e  is  dev^Utnt^ 

ovcrmkd     to  perfoBs  certain,  who  are  capable  to  fue  or  be  fiiccl»  Jisci  perfint 

por  Fackv     m^A/  to  ke  PuuU  drfetidaftts  as  vfell  as  aiier  afifs  que  try/Is     A  ad 

^*  objection  for  want  of  parties  was^  that  one  rf  tie  tru/Ues  mr  mi 

hrw^bt  to  bearing*    But  it  was  anfwered,  tliat  the  traftec  who  is 

not  brought  to  hearing  i>  named  a  drfendatitm  the  bill,  imi  iangk* 

yond  fea  is  not  amefnahle  by  theproeefs  of  the  court,  and  tber^forw  the 

plm$a^  may  proceed  vntbout  him,  otherwife  there  would  be  afuhnt 

of  juftice  3  befidcs,  that  very  tniftee  is  one  of  the  plaintilEi  in  d^ 

carofs  caufe,  and  fo  is  before  the  courts  quod  fuit  conceflum ;  per 

Parker  C.      MS.    Rep.     Trin.    5  Geo.  in  Cane.    MoniDy. 

Lawfon. 

12.  Urged^  that  In  cafe  of  a  charity,  where  the  tm^JpeeJty  atd 
teafi  expeyive  method  ought  to  be  purfued,  iflbe  ought  not  to  be 
dire£^ed,  but  the  court  ought  to  decree  upon  the  proofs.  MS* 
tab.  March  25,  1 721.    Bifhop  of  Rochefter  ▼•  Attomey-gencsd. 

For  more  of  Charitable  Ufes  in  general,  fee  fldottQiaf  11  (A.  2) 
pL  1 1,  the  ftat.  of  9  Geo,  2.  cap.  36.  and  other  pnq»cr  tities. 


C|)aunterp^ 


(  A  ) ,  By  whom  it  may  be  made. 


^nsma    [i,     A    Man  may  make  a  chaontery  ly  licence  of  the  Jting,  tdth^ 
foh«d  by  ./jL  ^<^  the  ordinary,  for  the  ordinary  hadi  nothing  to  do  with 

ftatotes  of     the  making  thereof.    9  H.  6. 1 6.3 


[  502  ]  (B)    In  what  Flacc. 

Alto  [I-  TTmay  be  founded  in  a  cathedral  church s  and  tib  httfj 

chaoni^M,  ^  other  chvLTch.    9  H.  6. 17.1 

fee  Godulp.  ^  '  ^ 

&epcit'329*  f.  6»  351.  UZ.  ftc  cap*  i9« 
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tl^imin  Common. 


(A)     Chimin  Common.     What  fhall  be  faid  a  Com-  ^  . 

„.    -  Fol.  390* 

mon  Highway.  ^  -^'-y 

[i.  T  F  tkere  be  a  common  highway  for  all  the  king's  fubjefis,  Cro.  C. 

I  and  It  hath  been  t^ed  time  out  of  mind,  when  tie  way  has  |^^  ^*  )* 
heenfmndrousyfor  the  kin^sfi^e^s  to  go  by  outlets  upon  the  lands  next 
ad/otning,  the  way  lying  in  the  open  field  net  inclofed  \  thefe  outlets 
are  fart  of  the  way ;  for  the  king's  fubje£ls  ought  to  have  a  good 
paflage^  and  the  good  paiTage  is  the  way,  and  not  only  the  beaten 
track:  for  if  the  lands  adjoining  be  fowed  with  com,  the  king?s 
fubjeSs  (the  way  being  foundrous)  may  go  upon  the  com.  Trin* 
10  Car.  B.  R.  per  curiam,  upon  a  trial  at  bar  upon  an  infbrma* 
tion  againft  Sir  Edwa&d  Doncomb.] 

[a.  If  there  be  a  watery  which  is  a  highway,  which  water  by  Fits.  Bane^ 
the  increafeor  force  thereof  r&rff^rx  its  cour/e  upon  the  ground  of  ano-  |'*^^* 
thsTy  yet  he  hath  a  highway  alfo  over  there  where  the  water  is,  as 
he  had  before  in  the  ancient  courfe ;  fo  that  the  lord  of  the  foil  can- 
Bot  difturb  this  courfe  made  de  novo,   aa  Afll  93.  faid  to  be  ad« 
judged  in  the  eire  of  Nottingham.] 

3.  A  way  leading  to  amy  market  town,  and  common  Jir  all  travel^ 
Ursy  and  cotnmunicating  with  any  great  road,  is  an  liighway ;  but  if 
it  lead  only  to  a  church,  or  to  an  houfe  or  village,  or  to  fields,  it  is  a 
private  way;  per  Hale  Ch.  J.  but  it  is  a  matter  of  fad,  and  depends 
much  on  common  reputation*  Vent.  189.  HilL  23  U  7,4  Car.  a« 
B.  R.  Auftin*s  cafe. 

4.  Highway  h  the  genus  of  all  public  ways,  as  well  cart,  horje,  iSalk-jif*. 
erndfoot'-wzy,  and  yet  indi£lment  lies  for  any  one  of  thefe  ways,  if  ^  *•  **>• 
they  arc  common  to  all  the  queer^sfitbjeSfs,  if  they  have  occafion  to  pafs  sSSiU* 
there,  viz.  if  it  be  a  foot-way  common  to  all,  or  horfe  and  prime-  S.  c.  but 
▼ay  J  but  thefe  are  not  abie  via  regis  s  for  that  it  is  the  great  high*  **^  *•  **♦ 
^ay,  common  to  cart,  horfe,  and  foot,  that  pleafe  to  ufe  it ;  per  Holt 

Ch.  J.  6  Mod.  25 5«  Mich.  3  Ann.  B.  R.  The  Queen  v.  Saintiffl 
5*  If  a  vill  be  ere£ted,  and  a  way  laid  out  to  it,  if  there  be  no 
other  way  but  that  to  the  vill,  not  material  quo  ammo  it  was  laid 
out,  it  iball  be  deemed  a  publich  way.  No  one  living  in  a  hundred  [  503  ] 
Oiall  be  allowed  an  evidence  for  any  matter  in  favour  of  ths^t 
hundred,  though  fo  poor  as  i:ipon  that  account  to  be  excufed  from 
the  payment  of  taxes,  becaufe,  though  poor  at  prefent,  he  may  be* 
come  rich  j  per  Parker  Ch.  J.  10  Mod.  150,  HUl*  1 1  Ann,  B,  R, 
TJ^  Queen  and  Inhabitants  of  Homfcy, 

Q^(^  ^  <u  Communis 
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6.  Commums  Jlraia  and  via  regia  2xtfymnimoiis  ezpreffiontj  an4 
fignify  the  fame  thing,  as  the  word  (ftrata)  is  now  ufed;  per 
Parker  Ch.  J.  lo  Mod.  382.  Hill.  3  Geo.  i.  B.R.  The  Kuig  v. 
Hammond. 

7.  A  navigable  river  iscfteemcd  an  highway ;  per  barker  Ch,  J. 
in  delivering  the  opinion  of  the  court.  10  Mod.  382.  HiU. 
3  Geo.  I.  B.  R.  in  cafe  of  the  King  v.  Hammond^  cites  FitzL 
279.  tit*  Challenge, 


(B)     Who  ought  to  repair  it. 

[l.  tF  there  be  a  common  highway,  which  time  out  of  mind 
^  hath  been  ufed  to  be  repaired  by  the  country^  and  after  7.  & 
that  hath  lands  not  inclofedy  next  adjoining  to  the  htgh^aay  ofbettJUes 
of  the  way  for  his  fingular  profit,  inclo/es  his  lands  of  bothJOu  the 
way  by  hedge  and  ditch f  he  by  this  thenceforth  hath  taucen  upon  hioi- 
felf  the  reparation  of  the  highway,  and  hath  freed  the  country 
from  the  reparation  thereof;  fo  that  he  htmfeif  at  all  times  after, 
where  there  fliall  be  need,  ought  to  repair  it.  Trin.  10  Car. 
B.  R.  in  an  information  againft  Sir  Edward  Duncombe,  reibiv- 
ed  per  cwam  upon  evidence  at  the  bar  upon  fuch  aninformatkm; 
and  it  is  not  fufficient  for  him  to  make  the  way  as  good  as  it  was 
at  the  time  of  the  inclofure,  but  he  ought  to  make  it  a  perfect 
good  way,  without  having  any  refpect  to  the  way  as  it  was  at  the 
time  of  the  inclofure ;  and  then  it  was  faid  that  it  was  fo  tcCqIt* 
ed  by  all  the  judges  6  Jac.  and  19  Jac.  For  when  the  way  lay  in 
the  open  fields  not  inclofed,  the  king's  fubjefis,  when  the  way 
was  bad  or  foundrous,  ufed  to  go  for  their  better  paflage  over  the 
fields  adjoining,  out  of  the  common  track  of  the  way»  which 
liberty  is  taken  away  by  the  inclofure.] 

chirgcable 

t»  the  repiirs  now,  by  reafon  of  thh  inclofure,  whereas  the  patiih  was  chargeable  belbfe  for 
the  reparationty  Noy  faid  it  was  fo  ttfolved  in  the  6  &r  19  Jac.  upon  conference  witli  aU  die  jniBoeioc 
England,  which  Richardfon  Ch.  J.  affirmed. r—**  Sid.  464.  pK  8.  Trin.  ftx  Car.  2.  B.  R.  -^^^ 
S.  C.  in  the  cafe  of  the  Kin*  v.  Sir  Nich.  Staughton ;  and  there  the  chief  juftice  faid,  and  it  m 


Cro.   C. 
366.  pi.  3* 
S.  C.  it 
WIS  proT- 
cd  thai 
though  he 
had  made  a 
caufeway 
reafonably 
good  at  his 
own  charge 
for  horfe- 
men,  yet 
-carts  and 
coaches 
jBight  not 
^fs,  nor 
could  meet 
for  the* ' 
ftraitnefs 
thereof,  nor 
could  go 
befides  the 
way;  and 
as  to  his 
being 


denied,  that  if  a  man  inclofes  land  of  one  fide  which  was  anaiently  indofed  of  the  other  fide,  he  that 
makes  fuch  new.  inclofure  fliall  repair  all  the  way  ;  but  if  there  had  been  00  ancient  incloltticof  iIb 
other  fidcy  then  he  ihould  repair  but  on^  half  of  the  way  ;  bat  if  he  makes  a  new  inck>fsre  ofi  both  fifa 
of  the  way,  there  he  flmll  repair  the  whole  way.    ■  And  if  one  incroaches  upon  the  higbiiaf »  be  is 

chargeable  to  repair  the  faid  way  folong  as  the  iocroachment  continues;  but  as  foon  as  be  leaves  the  m- 
croachment  open  to  the  way  again,  fo  that  the  incroachmenC  ceafes,  he  (hall  be  difcharged  from  re* 
pahrtng  the  faid  way  for  the  future.  Bot  if  one  ra  booad  to  repair  a  highway  tstioiie  CcmnFof  aaj 
lands,  though  he  kares  them  open  to  the  «-ay,  yet  he  is  always  bound  to  repair  the  way  ;  per  Kdjage 
Ch.  J.  1  Saund.  160,  161.  In  S.  C.  ■  ■  .  By  Roll  Ch.  J.  Sty.  364.  Hill.  165a.  all  highways  of 
common  right  are  to  be  repaired  by  the  inhabitants  of  that  parifli  in  which  the  way  liei ;  bat  if  mf 
particular  perfon  will  inclofe  any  part  of  a  way  or  wafte  adjoining,  he  thereby  takea  upon  himftif  t»  re- 

pair  that  which  he  has  fo  inclofed. Mar.  26.  pi.  6a.  Trin.  15  Car.  B.  R.  S.  F.  a«coi<dmg;ly  per 

cur.  in  cafe  of  the  King  ▼•  the  Inhabitants  of  Shoredltch.  13  Rep.  33.  Pafch.  7  Jac   Ai 


Ctys,  that  of  common  right  all  the  country  ought  to  repair  it,  becaofe  they  have  their  eafe 

by  it  i  but  yet  fome  may  be  particularly  bound  to  repair  it.  The  inhabitants  of  cvoy  f«ft  ef 


common  right  ought  to  repair  the  highways,  and  theielbre  if  particular  perlbns  are  maie 

repair  the  faid  ways  by  a  (htutc  lately  made,  and  they  become  iofolvent,  the  jo^oes  of  peace  pay  pat 

that  charge  upon  the  refk  of  the  Inhabitants ;  per  Holt  Ch.  J.     Ld.  Raym.  Rep.  7%$.  Midu  10  W.  3. 

B.  R.  Anon.- aLd.  Raym.  Rep.  1170,  Trin.  4  Ann.  HoltCh.  J.  ciied  Dvaconb^a  eafe  %n. 

-         Keb.  894.  pi.  •  60.  S.  C.  cited  per  cur.  as  refolded  that  it  is  not  fuffidcnt  that  fuch  wew  way 
is  better  than  ever  the  former  was,  bot  he  muft  keep  it  in  fuffidcnC  repair  (k  the  king's  people  to  pa6> 

[2.  Aq 
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|[2«  An  ffwrur  of  lani^  noho  is  no  occupier  thereof ^  cannot  be 
eharged  to  repair  a  common  way,  but  only  the  occupier.  Hill. 
1 1  Car.  B.  R.  in  one  Foster's  case,  per  curiam,  upon  a  motion 
for  a  prohibition  to  the  marches  of  Wales,  upon  an  information 
cKere  preferred  in  fuch  cafe  againft  the  owner.] 
•  3*  It  was  held  in  B.  R*  that  he  who  has  land  next  adjoining  totbg 
hin^s  highway,  is  bound  to  cleanfe  th^  dykes  without  any  prefer iption. 
Br.  Nufance,  pi.  28.  cites  8  H.  7.  5. 

4*  Contra  of  him  who  has  land  which  is  not  adjoining^  but  other 
land  is  between  him  and  the  way,  he  is  not  fo  bound  unlefs  it  be  ^f 
fr'£p:ription.     Ibid. 

5*  Andy  per  Keble,  a  man  is  not  bound  to>/<^  his  trees  which  in* 
coitnber  the  way,  therefore  it  feems  that  another  may  do  it,  and  the 
foil  znd  franitenement  of  the  way  is  to  thofe  to  whom  it  adjoins  :  but 
he  who  bias  land  adjoining  to  a  bridge,  is  not  bound  to  do  it,  unlefs 
\t  be  by  prefcription.     Ibid. 

6.  A  hamlet  within  a  parijh  cannot  be  charged  of  cpmmon  right 
to  repair  a  highway,  except  it  be  by  prefcription,  or  fome  other 
fpecial  reafon,  but  a  vill  may  be;  per  Roll  Ch.  J.  Sti.  163. 
Mich.  1649*  ^«  ^*  '^^^c  Inhabitants  of  Mile-end  in  the  Parifh  of 
otcpney. 

7.  If  a  man  has  8  plough»lands,  he  ought  to  find  8  cart^  for  6 
days  although  his  land  be  pafture.  Raym,  i86.  Pafch.  22  Car.  2« 
S.  R.  Frere's  cafe.-*rT--He  had  1700  acres  of  meadow. 

8.  Every  ^parifh  of  common  right  ought  to  repair  the  high-  ^Vnhjt 
i^ays,  and  no  agreement  with  any  perfon  whatfoever  can  take  off  this  fy^rpg^yg 
^charge  which  the  law  lays  upon  them.     Nota.     Vent.  90.  Trin.  iMtter  to  fix 
aa  Car.  a.  B.  R.  Anon.  «^"P«n 

othfirs;  per 
Hale  Ch.  J.  Vent.  183.  Hill,  i'i  Se24.  Car.  a.  B.  R.  In  Au(Un*s  cafe. — (But  the  lepofter  adds  • 
i|iiaeie,  why  not  the  coontjr  ?  as  In  the  cafe  of  common  bridges,  and  cites  2  InA.  701.) 

Unlefs  a  -|-  particular  perfon  be  oblii^ed  by  prefcription  or  cufiom  \  but  private  ways  are  to  be  repaired 
by  the  village  or  hamlet,  or  fomeciracs  by  a  particular  perfon.  t  Vent.  1S9.  per  Hale  Ch.  J.  in 
Auftin*s  cafe. 

f  Mar.  a6.  pi.  62.  Trin.  15  Car.  B.  R.     The  King  y.  the  Inhabitants  of  Shoreditcbh 

9.  An  information  was  brought  againft  the  defendant  for  not 

gipairing  of  a  highway,  ratione  tenurae,  between  Stratford  and 
ow.  It  was  tried  at  the  bar  by  an  Eflex  jury.  The  evidence  for 
the  king  was  that  Mawd  the  emprefi  gave  certzm  lands  to  the  abbeft 
of  Barking  to  repair  this  way,  that  the  abbefs,  ice.  fold  thofe  lands  to 
the  abbot  of  Stratford,  who,  by  the  confent  of  his  convent y  charged  all 
bis  lands  for  the  repair  of  the  way  ;  and  thus  it  ftood  till  the  diQbr 
lution,  &c.     Then  all  the  lands  of  the  abbot  of  Stratford,  being  vefted  • 

in  the  crown,  were  granted  to  Sir  Peter  Mewtis,  who  held  thexn 
charged  for  repairing  the  way,  and  from  him,  by  feveral  mefne  con'* 
ve^ances  they  came  to  the  defendants.  This  was  proved  by  feveral 
.witneffes  living  in  other  pariflies,  none  being  admitted  to  give  evi- 
dence who  lived  in  either  of  the  faid  pariflies  of  Stratford  or  Bow. 
"Put  It  was  Ciid,  for  the  defendants,  that  no  lands  fliall  be  charge- 
able for  the  repairing  this  highwly,  ratione  tenuras,  but  fuch 
which  were  originally  given  for  that  purpofe,  and  fo  Ac  defend- 
ants could  not  be  guilty,  unlefs  it  ^as  proved  that  they  had  fome    ^ 

Q^q  4  of 
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of  thofe  lands  in  poflei&oh  which  were  given  by  the  emprefs  t0  Ac 
abbefs  of  Barking,  and  that  no  other  lands  formerly  belonging  to 
the  abbot  of  Stratford  were  liable^  but  fuch  which  he  bought  <^ 
^  the  faid  abbefs.  The  court  was  of  opinion^  that  upon  this  eri- 
dence  all  the  lands  of  the  abbot  were  liable  to  repair  this  way,  and  di« 
r  roc  ]  reded  the  jury  accordingly^  who  found  for  the  plaintifis*  4  Mod. 
48.  Mich.  3W.  &M.  0.  R.  The  King  and  Queen  T.  Back©. 
ridge  &  al'. 

X  o.  Per  Holt  Ch.  J.  The  inhabitants  of  every  parifh,  of  com* 
inon  right,  ought  to  repair  the  highways  \  and  therefore  if  par^ 
ticular  perfons  are  made  chargeable  to  repair  the  faid  ways  by  a  ft»- 
tute  lately  made,  and  they  become  injolvertt,  the  juftices  of  peace 
may  put  that  charge  upon  the  reft  of  the  inhabitants.  Ld.  SLaym. 
Rep.  725.  Mich.  10  W,  3.  B.  R.    Anon, 

I T;  ^Every  parifli  of  common  right  ought  to  repair  dicir  Ugh* 
way ;  but  by  prefcripticn  one  parijh  may  be  bound  to  repair  the  vay 
in  another parj/h ,-   per  Holt  Ch.  J.  1 2  Mod.  409.  Tria*  12  W,  3^ 

12.  Though  the  lord  of  a  manor  who  is  bound  to  repair  a 
bridge  or  highway  ratifne  tenur^y  niay,  upom  feveral  e^auHam  of 
fevdral  parcels,  agree  to  difcharge  thofe  that  purchafe  of  him  of  fuch 
repairs,  yet  that  toill  not  alter  the  remedy  for  the  pMick,  but  win 
only  bind  the  lord  and  thofe  that  claim  under  him ;  and  no  ad 
of  the  proprietor  will  apportion  the  charge,  whereby  the  renwdy 
for  the  puUick  benefit  ihould  be  made  more  difficult,  i  SaUL 
358.  Pafch.  3  Ann.  The  Queen  ▼.  the  Dutcbefs  of  Bacdeii|^ 
&  al\ 

13.  j4nd  though  a  manor  fubjefl  to  fuch  diarge  iomer  ixio  tho 
hands  of  the  crown,  yet  the  duty  continues  upon  it  i  and  any  perioQ 
claimine  afterwards  under  the  crown,  the  whole  manor>  or  any 
part  of  It,  fhall  be  liable  to  an  indidment  or  informatiOB  far 
of  due  repairs,     i  Salk.  358.  S.  C. 


(C)     Privileged  from  Duty.     Who. 

ft  Lev.  139.  I.  ^Lergymen  are  liable  to  the  repairs  of  the  highways,  and 
CaJ"  .*s.«.  juc^ment  accordingly.      Vent.  273.    Trin*    26  Car.  2. 

adjudg'ed.-I  B.  R.    Dr.  Webb  v.  BatcIuUor. 

Frtem«Rcp* 

396.  pi.  514.  S.  C.  the  court  held  that  they  are  chargeable  to  all  poUick  chirgei.  Ibid.  4SS. 

pl.  667.  S.  C.  adjudged  ;   and  Hak  Ch.  J.  faid,  they  wiouM  not  allow  the  difpute  nf  lb  knf  afedM 
pomt  i  io/'m  Sir  NSdbiolas  Hide's  tine,  it  was  rdUvcd  thut  the  clergy  act  liaUe  tfaareto. 

« 

The*j>f'i         2.  An  imempiioH  by  the  hin^s  Utters  patents  made  h^brt  the2bf 

7b!Zha  *^  3  ^^*  ^  ^'  ^^*  ^*  *'^  ^^  fufficient  to  exempt  lands  chargeable 
are  not  ex-  to  fend  men  for  the  repsiifing  »highways^  from  the  charge  of  re- 
einpted  from  pairing  theito>  wiiich  lands  by  the  faid  ftatnte  of  Ph.  &  M.  and 
thchigh?^**'  other,  fubfequcnt  ftatutes  are  chargeable  to  fend  men  for  that  pv« 
ivays;  ad-  pofe^  jand  judgment  was  given  accordingly.  3  Mod*  96.  Hil^ 
judged.         I  jac,  z.  B.  R.    Bret  v.  Whitcbcot, 

Cumb.  lo* 

HiU.  I  tea  Jac  B.  R.   BicHtt.  Wh!tcfac<icfc>  5.  C«' 


(Ljitmfn  C^mmott  f oj 


(D)     Offences  in  Highways  punifhed.     How. 

!•  "VT O  lord  can  punifh  purprtjhre  upon  a  highway,  unlefs  he 
^^   be  lord  $f  both  Jides.     Kelw.  141.  a.  pi.  11.    fays  it  was 

to  faid  in  that  plea,  and  affirmed  by  Shard.     Cafes  in  Itin.  in 

time  of  E.  3. 

a.  If  any  particular  pcrfon  after  the  nufancc  made,  has  more    [  $06  ] 

farttcuiar  damage  than  any  other ;   in  fuch  cafe,  and  becaufe  of  Per  Vaugh. 

this  particular  injury,  he  fhall  have  particular  adion  upon  the  y^^  "h.^^t. 

cafe,     7  Rep.  73.  cites  27  H.  8.   27;  a.  — s.  p'.  per 

Fitzh.  J. 
Br.  Adions  fur  le  Cafe^  pi.  6t  cites  S.  C.  *As  if  b$  tnd  bit  Berfo  fail  inf  if,  whereby  he  receives 

hut  mid  lofs*     Co.  Litt.  56.  a*  fays,  that  it  was  fo  refolved  in  B.  R.  and  in  the  margin  cites  27  H.  8* 

£7. And  in  the  cafe  of  Fineux  v.  Hovenden,  Cro.  £.  664.  Pafch.  41  Eliz.  Coke  attorney-ge- 

aerat  eked  the  S.  P.  adjadged  in  the  fame  year  of  zj  H.  S.     Bendlows  v.  Kemp. 

Br.  AAion  for  ie  Cafe,  pi.  93.  cites  5  £.4.  3.  that  he  fhall  not  have  a^on  agalnft  him  who  ought 
^o  repair  it  j  for  that  is  the  people,  but  it  ihall  be  reformed  by  prefentmcnt.— -»->So  by  Baldwin  Ch. 
T*  }f  a  man  flops  the  king*s  highway,  fo  that  a  ntjn  cannot  pap  from  bis  boufe  to  bis  clofe,  he  fhall  not 
DMVt  w6tion  on  the  cstfe^  but  ht  (balk  be  poniibed  by  theleet.    ibid.  pL  6.  dees  37  ¥L  %•  26, 27. 

• 

3.  Cafe  lies  not  for  hindering  a  mart s  pajfage  in  a  common  high-  3  Wod.iSp* 
way,  becaufe  he  has  no  more  damage  than  others  of  the  king's  trkk^s.  cl 
Abje^;  but  it  muft  be  by  indidiment.  Comb.  i8o.  Trin.  adjudged  for 
3  &  4  W.  &  M.  in  B.  R.     Pain  v.  Partridge.  ^^  ^^^f^'^- 

^        ^  o  ant. 

J  SaUc.  12.  pi.  X.  S.  C.  held  accordingly.— ^— Show.  243.  S.  C.  Mich*  2  W.  HeM.  adjonutar^ 
lUd.  255.  S.  C'  adjudged  for  the  defen^t. 

4«  IndiBment  againft  2  defendants  who  were  overfeers  of  the 
highway,  y^rw/  repairing^  or  caufing  to  be  repaired,  the  highways, 
juod  quaibed  \  becaufe  an  indictment  for  not  repairing,  muft  aU 
nvajs  he  againft  the  parift)j  the  overfeers  not  being  bound  to  repair 
the  ways^  but  only  to  give  notice  to  the  pariih  to  come  and  repair 
them.  12  Mgd.  198.  Trin.  10  W.  3.  «The  ELing  vt  Dixon  & 
HoUis. 

(E)     Proceedings,  Pleadings,  and  Judgment. 

1. 1  Ndi£ln)ent  was  for  not  repairing  a  way  which  he  ought  to  T^"«cep* 
-^  do  in  Blackacre  in  D.  ratione  tenura^  without  faying  tenunc  flowed!  and 
Atf-     And  by  the  opinion  of  the  court  it  was  naught ;    for  ano^  it  waa  faid» 
IJber  may  have  the  land.    Noy,  93.  Anon,  cites  5  H.  7.  3.  cedwu^  ^^' 

fenenUy  fo.    Vene.  331.  Ttia.  30  Car.  2.  B.  R«    The  King  y.  Sir  Th«.  Fanihaw. 

2.  If  a  man  is  bound  to  repair  a  way  ratione  tenure  talis  terrx,  J^*'  where* 

in  a  prefeittment  or  in  a  plea,  he  need  not  allege  title  of  prefcriptiony  ^^  "^^  ^ 

becaafe  a  prefcription  is  implied  in  the  eftate  of  inheritance  in  the  pair  fuch 

land.    Kelw.  C2.  pi.  4.  Trin.  19  H.  7.     Anon.  way  r^/ww 

"^         *  refidentutf 

itvat  he  muft  of  oeccffity  alte|e  «  prefcri^tion.    Aa4  this  dlverfity  was  admitted  good  \  per  coc.  cur* 

. '.  •  ■ 

3«  G. 
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3.  G.  was  indided  {or popping  tie  higbfguij^  and  thcmdiAment 
was  net  laid  to  be  contra  pacetn.  And  Cook  faid^  that  for  a  mif- 
feafiincc  It  ought  to  be  contra  pacem  \  but  for  a  notvfeaiaacc  of 
a  thing,  it  was  otherwife ;  and  the  indi£lmcnt  was  for  fetting  up 
#  gate  in  Ofierly^park ;  and  exception  alfo  was  taken  to  the  in-' 
di£ln(ient  for  want  of  addition ;  for  vidua  nuas  no  addition  rf  the 
X^ady  Gre/ham  ;  and  alfo  vi  et  artnis  was  l^  out  of  the  indi£fanent  \ 
and  for  thefe  caufes  (he  was  difcharged^  and  the  indidment 
quafhed.  Go41>*  59*  pi*  7 1*  Mich.  28  &  29  £liz.  B«  R.  Ladj 
^refliam's  cafe« 
[  5^7  I  4*  A^^  indi^pient  was  of  a  nufance  to  a  I^orfe-^aj^  whereas  it 
ought  to  be  to  the  queen's  or  king's  highway,  or  to  the  highway, 
and  therefore  it  was  quafhed.  Cro.  £.  63.  pi.  8.  Mich.  29  ic 
30  Eliz.  B.  R.    Madox's  cafe. 

5.  The  defendant  was  prefented  in  a  leet,  for  that  he  had  4C- 
verted  the  queen^s  highway  within  the  leet»  to  the  nufance  of  the 
queen's  fubjeds.  The  court  agreed  that  the  prefentment  is  Toidy 
becaufe  a  highway  cannot  b.e  diverted  as  a  courfe  of  water  may 
htr  but  may  be  obJlruBed  orfioppedi  but  a  way  is  not  diverted 
when  it  is  ftopt,  and  another  way  made  in  another  place.  And« 
23>4.  pL  251.  Pafch.  32  Eliz.     Agmondefliam  v.  Comwallis. 

6.  K.  was  indi£):ed  iox  flopping  quandum  viam  valde  necejffariam 
for  all  the  king^s  fubjeBs  there  pajfing;  exception  was  taken  be« 
caufe  it  wanted  the  word  re^ani^  and  faid  that  the  word  (oeoef> 
fariam)  does  not  imply  any  [fuch]  matter  \  for  a  foot*way  is  oe* 
ceflary.  Befides,  the  party  had  no  addition ;  and  for  thefe  re^ 
fons  he  was  difcharged.  4  Le.  121.  pi.  243.  Trin.  32  Eliz. 
B.  R.    Keene's  cafe. 

7.  Two  were  indifted^  incroaching  upon  the  highnuay^  and  the 
indi£tment  was  et  unum  tenementum  ibidem  ereBai%)erunt^  where  it 
ihould  be  erexerunt  i  for  there  is  no  fuch  Latin  word  as  ereflavc* 
runt ;  and  it  was  not  anglice^  did  tx^fky  which  had  been  good, 
and  for  this  caufe  it  was  difcharged.  Cro.  £.  231.  Pafch.  33 
Eliz.  B.  R.  Chambers  &  Johns.— —Alias,  the  Queen  V* 
Chambers  &  Johns. 

8.  Indi£iment  for  not  repairing  a  bridge^  was  debent  (^  fiUnt 
reparare  ponteniy  &c.  It  was  moved  that  the  indi£lment  Mras  in- 
fufficient,  becaufe  it  is  not  alleged  that  the  bridge  nvasovera  wattff 
and  not  needful  that  it  be  amended.  Secondly,  it  did  not  appear  in 
the  indi£lment  that  the  /aid  bridge  was  ruinous  and  decayed* 
Thirdly,  the  indi£lment  is,  that  the  defendants  debent  &  foiest 
reparare  pontem,  and  it  is  not  {hewed  that  their  charge  of  to- 
pairing  of  the  fame  is  ratione  tenurx,  and  cites  21  £.4.  38. 
where  it  is  faid  that  a  prefcription  cannot  be,  that  a  common  per* 
fon  ought  to  repair  a  bridge,  unlefs  it  be  faid  to  be  rauonc  te- 
nurae,  but  it  is  otherwife  in  cafe  of  a  corporation  ;  and  the  in* 
di£tment  was  quaihed.  Godb.  346,  347.  pL  441.  Trin*  2t 
Jac.  B.  R.     Bridges  and  Nichols's  cafe. 

^RoD.Rep.  9*  Exceptions  were  taken  to  an  indictment  for  not  repsdring 
S.  c.  by  an  highway.  Firft,  becaufe  he  did  notjbew  who  vftre JispervifogM s 
v,!?i*ii^-  •  fed  non  allocatur.  Secondly,  becaufe  it  did  not  (hew  the  day  mar 
Jhn-y*  f  jfe,  y^r  of  the  ofence^  and  held  not  material  5  becaufe  it  appears  that  it 


^iras  before  Uie  indijiment,  that  he  did  not  attend  with  a  cart  fuch  »His  Hmk 
«  day  tinted  by  tie  fyperyifirj.     Thirdly,  the  ftatute  *  I  &"  a  •  u  ft^* 
M.  cap.  3.  is  highway  leading  to  a  market  town ;  &  non  allocatur;  St  fliould  he 
becaufc  every  highway  leads  from  town  to  town,  and  cites  6  £.  the  2  &  3 
3.  33.     Fourthly,   it  is  alleged  that  T.  Bu  babens  tantum  terra  ^if^f  * 
committed  the  offence,  and  the  words  of  the  ftatute  are  occupy^  i^c. 
fo  that  a  man  is  not  chargeable  if  he  does  not  occupy  his  land, 
though  it  be  his  frank-tenement.     But  it  was  agreed  that  if  a  man 
fleers  iis  land  to  /ie/re/bf  it  (hall  not  excufe  him.     But  the  judges 
doubted  of  the  4th  exception,  and  commanded  the  defendant  to 
procure  a  certificate  of  bis  confonmtyj  before  they  would  quafli  the 
indi£lment.    Palm.  389.  Mich.  21  Jac.  B.  R.  Tho.  Bole's  cafe. 

10.  H.  was  indi£ted  for  flopping  the  kingis  highway  in  Kenfing*  ^f »«  «n  In- 
/w,  but  does  not  allege    any  buttalU  of  the  king,  viz.   leading  notrep^Sl 
from  fuch  a  village  to  fuch  a  village,  &c.     And  by  Jones  J.  it  a  high- 
needs  not,  b<)caufe  the  nufance  is  in  the  king's  hignway,  which  ''•y*  ^ 
is  intended  to  go  through  aU  the  realm,  but  otherwife  it  fhould  cervwi^^Aat 
have  been  of  another  common  way,  to  which  Dodderidge  and  the  omittiaz 
Whitlock  agreed.    Nov,  00.  Mich,  a  Car..    B.  R.  Halfell's  cafe.  '*'  ''^r^*' 

^  J '  ^  ^  a  fuo  IS  not 

miterid,  but  the  tmltthg  the  word  (communU)  is  ill ;  but  the  court  left  them  to  a  writ  •{  error,  and 
jadpnent  f  pro  rege.  z  Ktb.  72S.  pi.  S.  Hill.  22  tt  23  Car.  i.  B.  R.  The  King  ▼.  Glaftonlji- 
^ubitanta. 

The  indictment  did  not  fet  forth,  from  ivbat  placf  t9  what  place  the  highway  led  in  which  the  ov* 
fjiice  was  faid  to  be  committed.  It  was  anfwered,  that  a  highway  has  no  terminus  a  quo,  nor  cermi* 
flos  ad  qutia,  an4  the  iodiAmcnt  held  good.  10  Mod.  383.  Hill.  3  Geo.  i.  B.  R.  The  King  v. 
Hammond.— —Ibid.  Ar^.  fays,  that  a  liighway  is  infinite,  and  cites  10  W«  3,  The  King  v. 
Thompfon.  I  £  jq8  J 

1 1.  L.  was  indi£led  for  not  repairing  of  an  highway ;  the  in- 
diftment  above  was  quaftied,  becaufe  it  is  not  Jhewed  of  what 
place  the  defendant  was  an  inhabitant.  Noy,  87.  Mich.  2  Car.  B.  R. 
Lucye's  cafe. 

'  I  a.  H.  was  indifted  for  not  paving  the  kin^s  highways  in  the 
county  of  M-  in  St.  JohnVftreet,  ante  tenement  a  fua^  but  becaufe 
the  indi£lment  did  not  fet  forth  how  he  became  chargeable  to  the  fame^ 
nor  that  he  dwelt  there^  nor  that  he  had  any  tenement  there,  be- 
fides,  if  he  had,  yet  it  might  be  that  his  leflce  dwelt  in  the  houfe,  , 
and  fo  fhe  leflee  ought  to  have  amended  the  highway ;  and  for 
thefe  uncertainties  the  indiftment  was  quaihed.  Godb.  400. 
pi*  481.  Pafch.  3  Car.  B.  R.    Seijeant  Hofkins's  cafe. 

13.  In  an  indictment  for  not  repairing  a  way  which  he  ought  Noy,  93. 
ratione  tenura  of  certain  lands  in  Afhton,  and  does  not  fay  Vatione  te^  ^'  ^;  *J^- 
'fiurafua^  and  if  another  has  the  land,   it  is  no  reafori  to  indid  ^fo^'tp 
him  \  and  of  this  opinion  was  the  court.    Lat.  206.  Trin.  3  Car.  bes.c.  an4 

Anon.  cites5H.7. 

3.  accord- 
ingly.  : — Vent.  331.  Trin.  30  Car.  2^  B.  R.    The  King  ▼.  Fanfhaw,  S.  P.  &  S.  C.  cited,  fe4 

^oa  allocatur;  for  the  precedents  generally  are  r^Uone  tenarae,  without  faying  (fuse.) 

14.  Upon  a  prefentment  againft  T.  B.  for  ereBing  a  brick  watt^ 
and  thereby  flraitening  the  highway^  Mr.  Attorney  faid,  that  it 
could  not  DC  arrented,  unlefs  there  was  an  inquiry  per  miniftros 
|brreftx>  fi  fit  competens  paflagium;    for  if  it  oe  not,  it  is  a 

nufance 
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hufanee  in  ^Wcb  the  fubje£k  is  fo  far  iatcreftcd,  A2I  die  king 
cannot  difpcnfe  with  it.  Jo.  277.  8  Car.  in  Itinere  Windibr. 
Browne's  cafe. 

15.  Information  ioxjlop^ng  a  highway  \  it  was  faid  there  was 
m  common  highway  for  horfC)  foot^  and  carriages,  in  fach  a 
lane,  leading  to  divers  market  ^iDwnsa^and  the  defendant  ^mib 
hedges  and  ditches  (lopped  it.  The  defendants  confeis  the  high- 
way, bnt  fay  it  tuas  fo  foul  and  drowned  with  water  and  dirt  thai 
paffengers  could  not  fafs^  and  that  for  eafe  of  iht  pefffeagers^  Jm  5. 
feized  of  a  clofe  adjoining  to  it^  laid  out  another  waj  more  commodieus 
for  the  people>  and  before  the  laying  out  tf  it  a  writ  of  ad  fuo4 
damnum  iffitedy  tp  inquire  whether  it  were  to  the  damage  of»  &c« 
if  the  king  ihould  grant  fuch  licence  to  the  defendants}  atti 
an  inquifition  was  tahn^  that  it  was  not  to  the  damage^  &c.  It 
was  moved  that  this  plea  was  ill,  both  for  matter  and  fbna^ 
becaufe  it  did  not  appear  by  what  authority  J.  S.  did  it  \  ht 
it  is  but  at  his  pleafure^  and  he  may  ftop  it  when  he  will^ 
and  by  that  laying  out  the  fubjeds  have  not  fuch  intcreft 
therein  as  they  tnay  juftify  their  going  th^re  ^  nor  is  it  fuch  a 
way  as  inhabitants  are  bound  to  watch,  or  to  make  amends  if  a 
robbery  be  done  there ;  nor  is  any  one  bound  to  repair  it ;  and 
the  pleading  of  the  ad  (^uod  damnum,  and  the  inquifition  upon  it^ 
are  to  no  purpofe  when  he  does  not  pleads  that  he  obtained  the  hn^s 
licence;  and  judgment  accordingly.  Cro.  C.  266.  pL  l6«  Tnih 
8Car.  B.  R.    The  King  v.  Ward. 

1 6.  In  an  itiformaiion  againji  the  inhabitants  rf  S.  for  not  r^ 
pairing  the  hignw^y,  and  the  iiTue  was,  whether  they  ought  to 
repair  it  or  no  ?  Some^  cf  the  inhabitants  would  have  been  witrnps 
to  prove  thatfome  particular  perfons^  inhabitants^  l^^g  upon  the  higb^ 
'wajy  had  ufedy  time  out  of  mindy  to  repair  it^  but  were  not  permiu 
ted  by  the  court,  becaufe  they  were  defendants  in  the  information, 
wherefore  the  jury  found  that  the  inhabitants  ought  to  repair  the 
way.  Mar.  26,  27.  pi.  62.  Trin.  15  Car,  B.  R.  The  KingT« 
the  Inhabitants  of  Shoreditcb. 

500  1  ^7-  Indifiment  for  not  repairing  a  highway  was  quajhed,  for 
that  It  fetforthy  that  the  defendant  ought  to  repair  ity  by  reafon  of  bis 
tenements^  when  it  fhould  have  been,  that  ^,  arut  all  fpofe  nnhp 
ejlate  he  has  in  the  tcne^nents^  ufid  to  repair ;  or,  that  by  reafon  cf 
the  tenure  of  his  tenements  he  ought  to  repair.  Sty.  i^oo,  HiU| 
1652.   B.  R.     Anon. 

1 8«  The  defendants  were  indiQed  for  not  repairing  a  highway^ 
and  a  venUil  found  againit  them.  The  court  was  moved  that  4 
good  fine  may  be  fet  upon  them,  becaufe  the  way  is  not  yet  amende 
edy  and  a  traveller  that  pa£ed  that  way  has  loft  his  horfeftnce  the  triat^ 
the  way  being  fo  bad  that  the  horfe  broke  his  leg.  ite  other  fide 
moved  to  reipite  |  the  fine,  becaufe  there  was  a  conteft  betwcea 
this  pariih  and  another,  which  of  them  ought  of  risht  to  repair 
the  way,  and  in  regard  this  parifh  is  very  poor }  oefides,  the 
way  cannot  be  amended  until  the  fummer,  and  then  it  (hall  be 
done  \  but  Ro)l  Ch.  J.  ordered  a  diilringas  to  levy  a  ^e  of  20L 

of 
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tf  the  parifliioncrs  for  not  repairing  it.    Sty.  '^66.  Hill,  l6$^. 
B.  R«     Stoneham's  Inhabitants  cafe. 

19.  In  an  inf)rmation  for  not  repairing  a  nvay  in  B.Jrom  A.  to  Sid.  x40.pl. 
2?.  in  the  parUbofC.     The  defendant  ^fr^nsfr^/^  that  the  f aid  way  \^c9x.Li. 
in  the  partjb  afC.is  in  the  parijbof  B%  and  that  the  inhabitants  of  B.  R.'thc  S.C. 
cugbt  to  repair  it;  whereupon  it  was  demurred,  and  die  court  con-  th«»nforma- 
ceived  the  plea  repugnant^  and  ordered  the  defendants  to  repair  n^  to"L' 
by  confcnt,  and  that  if  the  others  ought  to  tepair  part,  they  fhall  quaihcd  till 
refund  fo  much  as  ihall  be  after  found  due  on  the  trial,  other*  j^jj^/^"?^ 
wife  the  court  would  have  given  judgment,     i  Kcb.  277.  Pafch.  to  repair  it  j 
14  Car.  2.  B.  R.    The  King  v.  Yarenton  Inhabitants  (in  Oxford-  wrf  then 

given,  though  upon  an  ill  KTue.  It  was  infifted,  that  no  judgment  could  be  given,  it  not  being 
Ibuod  who  oiiight  torepttr;  but  per  «ur.  the  judgment  (hiUl  be,  that  the  defendant!  go- quit,  and 
that  the  other  viik,  between  whom  the  iffue  wasy  ihoald  repair»      ■      3  Salk.  392.  pi.  i  •  S.  C« 

20.  Upon  an  information  for  not  repairing  a  highway,  the  iflue  The  iflue 
was,  quod  non  reparare  dehent ,-    but  though  it  was  an  ill  ijfue^  yet  ^"!*  ^^  ^ 
tie  court  would  not  qua/b  ii  till  tried,  to  the  intent  to  know  who  "2iwJ^  t^*'* 
ought  to  repair  it.     And  afterwards  it  was  found  non  dehent  repa-  court  con. 
rare,  but  find  not  certainly  who  ought  to  repair  it.     In  this  cafe  i\o  ^j^'jJj^J^I^i 
judgment  {hall  be  given,  otherwife  if  they  had  found  who  ought  enough, 

to  repair ;  for  then  judgment  ihould  be  given,  though  the  ifiiie  be  though  it  i>c 

ill,  as  the  court  held  clearly ;  and  they  were  of  opinion,  that  the  JJ^ho^oU^jJ^ 

defendants Jhould  go  quitj  and  that  the  other  vill,  who  dire£led  this  to  repair, 

aflue,  and  who  of  right  ought  to  repair,  fliould  repair,    i  Sid.  140.  *nd  judg- 

Pafch.    15  Car,  2.   B.  R.    The  King  v.  Yarnton  Inhabitants  in  "/fend^ant.^* 

Oxfordfliire.  t  Reb.  51V 

s.  c 

$id.  140.  ibid.  lepoiti,  that  Twifden  J.'  (aid>  that  he  was  eounfel  in  a  like  cafe  for  the  vill  of  Cam- 
herweli. 

ai.  The  inhabitants  of  S.  were  indicted  for  digging  in  the  high^ 
nuayy  but  did  not  fay  in  what  town^  porifh^  or  village  the  place  was, 
and  therefore  they  moved  to  quafli  it ;  but  the  court  denied,  unlefs 
iStiCXt'W2&z  certificate  of  amendment.  2  Keb.  221*  pi.  68.  Pafch* 
ip  Car.  2.    B.  R«  The  King  v.  Shelderton  Inhabitants. 

22.  Information  againft  one  for  flopping  of  the  highway,  the 
word  was  obftupabat:  it  was  proved  in  evidence,  that  he  plowed  it 
i0i  and  refolved  it  did  well  maintain  the  information.  Vent.  4. 
Hm.    20  &  21  Car.  2.    B,  R.  Griefle/s  cafe.  * T  Jio  ] 

7.x.  S.  was  convi&ed  for  not  retairinr  a  highway,  viz.  that  he.  '^^^^  ^*^^ 

r^  if  .f   A        r  f      n^     1     T  t         *         •      t       /  •  1  .     '    was  wpon  a 

ana  all  tho/e  whofe  eflate  be  bas^  ought  to  repair  the  laid  way  ratione  ptrfentmenc 
tenure;  and  it  was  adjudged  ill,  becaufe  it  id  by  way  of  prefcriptiony  by  ajuftice 
where  it  ought  to  be  by  way  ofcuftom.     i  Sid.  464.  Trin.  22  Car.  2.  J^^J^^  ^'* 
B.  R.    The  King  v.  Sir  Nich.  Staughton.  view,  and 

that  S. 
caght  to  repair  ratieme  tenure  of  etrtatn  fands,  fiwcd  •ftbi  faklfieft  of  land  (mentioned  before)  catkit 
Stokt-cemmon^  by  thejaid  S.  out  (ftbefaid  ttmmom  birbfoayt  incifed  and  introacbtdy  and  *  which,  time 
OM  of  mind,  had  been  part  of  the  faid  highway.  The  defendant  pleaded,  that  the  inhabitants  ought 
to  lepeir  the  faid  highway  and  traverfed,  abfque  hoc  that  he  ought  to  repair  the  faid  way  ratione  ii- 
mtrary  &c.  and  tfpoo  demurrer  it  was  held,  that  the  ratione  tenurae  jvas  illy  and  that  it  ought  to  have 
been  rafmt  eoarBattontt  of  the  (aid  way,  and  that  defendant  did  well  in  traverfing  the  rntjone  tenors^ 
and  could  not  do  otherwife  j  and  adjudged  for  the  defeadaat*    %  Saund.  x6p.    The  King  v.  Stough. 

23  24.  In 
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But  fee  dc.        ^4^  In  an  indi&meat  for  not  repairing  quandam  abam  viamj'i!b6- 
(MkT*?.    ^°^^  (cemmunem)  was  cmtted,  and  therefore  held  ill  j  but  the 
contra.     '    omitting  the  terminus  a  quo  was  conceived  not  materiaL  2  Kcb. 
728.  pL  8.  Hill.  22  &  23  Car.  2.  B.  R.  The  King  v.  the  Inha^. 
bitants  of  Glafton. 

125.  In  an  indictment  for  ereBing  pofts  and  railsy  in  a  lu^i-> 

way,  it  was  held  neceflary  to  fir§ve  thai  the  party  in£3edfet  them  up  ^ 

iot  a  continuance  of  them^  or  not  fi^ering  them  to  be  removed^ 

would  not  ferve.     X  Vent.  183.    HiU.    23  &  24  Car.  2.   B.  R. 

Auftin's  cafe. 

3  Keb.  28.        26.  An  indi&ment  was  iorjlopping  a  common  way  to  the  chtarh^ 

f^.  50.  The  jfThitby.    It  was  obje£^ed  that  an  indi£lment  would  not  lie  for  a 

Tbfower,  ^    nufanqc  in  a  church-path ;  but  fuit  might  be  in  the  ecdeCaftical 

S.  c.  ana  It  court ;  befides  the  damage  is  private,  and  concerns  only  the  pariflnon^ 

Wng  not      ^j  ,  j^Q^  where  there  is  a  foot-way  to  a  common,  every  conusoner 

habiuntibas  ^^J  bring  his  a£tion  if  it  be  flopped ;  but  in  fuch  cafe  there  can 

parochiap,      be  no  indi£lment.     Hale  Ch.  J.  (aid  that  if  this  were  alleged  to 

n?bu$fuWi"    ^^  *  common  foot-way  to  the  church  jor  the  parijbioners^  the  indid- 

tisdoniini  '  ment  would  not  be  good;  for  then  the  nufance  would  extend  no 

regis,  the       further  than  the  parilhioners,  for  which  they  have  their  particular 

aot'^aftit    ^^*^^>  ^^^  ^^^  aught  appears  this  is  a  common  foot^mfoy^  and  the 

without        church  is  only  the  terminus  ad  quem^  and  it  may  leadfiitther^  the  churdl 

pleading.—   being  exprefTed  only  to  afcertain  it,  and  it  is  f aid  ad  commune  noeu^ 

fwft^^ing    ^^^^^i  wherefore  the  rule  was  tl>at  he  (liould plead  to  it.   i  Vent. 

a  wa^  to  the  2o8.  Pafch.  24  Car.  2*  Thrower's  cafe. 

church,  did 

nQt  lay  it  to  be  cornmams  via^  yet  per  cur.  it  is  good  enough ;  and  per  Jones  J.  it  if  good  eaongby 
thoagh  there  xoanti  vi  &  armiSf  becaufe  he  who  is  frf^pofed  to  ftop  die  way  is  fmur  ofibt  In^ 
Foph.  206.  Mich.  2  Car.  B.  R.     Hcbbom's  cafe. 

Cro.C.5S4.  27.  The  courfe  of  B.  R.  upon  an  indi&ment  for  ftof^inga 
^^°*  ^  way,  is  that  the  ofiender  is  admitted  to  a  fine  upon  his  fubmi&m 
Show.  60.  before  verdi£t,  if  there  be  a  certificate  that  the  way  is  rcpaifcd  \ 
pi.  46.  but  if  the  party  be  convi£ied  by  verdift,  fuch  certificate  will  notf 
CdK»*.^*  ferve,  but  the  party  otight  to  caufe  a  confiat  to  iflue  out  to  the 
|l.R.  Anon*  fi^iff^  who  ought  to  return  that  the  way  is  repaired,  becaule  the 
S.  P.  verdi£t,  which  is  a  record,  ought  to  be  aiifwered  with  matter  of 

record.     Raym.   215.    Pafch.   24  Car.  2.    B.  R.    Houghton's 

cafe. 
\%  Mod.  28.  If  zparifijt  fj'r.  be  indited  for  not  repairing  a  highway 

AmTs.?!  within  their  precinft,  they  cann(a  plead  not  guiityf  atul pve  in  rw- 
and  feems  to  dencc  that  another  ought  to  repair  it ;  for  they  are  chargeable  de 
be  s.  c —  communi  jure,  and  if  they  would  difcharge  themfelves  by  laying  it 
\^ll[  The  elfewhere,  they  muft  plead  it.  i  Vent.  256.  Pafch.  26  Car.  a. 
iCing  V.  St.  B.  R.  Anon. 

Aodrew*s 

Jiolboum,  S.  C.  k  S.  P.  by  Hale  Ch.  J.  accordingly.  ■  3  Salk.  1S3.    pi.  3.   S.  C.  lb  S.  P> 

r^a  IS  I 


nccordingly  \  but  that,  where  a  private ^«r/«a  is  indided  for  not  repairing,  he  may  giire  in 
another  is  to  repair,  becaufe  he  is  not  bound  of  common  right  u  the  parifli  is. 

If  you  plead  net  guilty  ^  it  gus  to  tbt  repair  or  not  repair }  but  if  yon  will  di(chargc  yowfelf,  yoB  mak 
do  it  by  fnfcriptlon  or  ratioae  tenurae,  tn^fay  that  fuch  an  one  ratkne  tetmrtt^  or  fuck  a  put  oirtlie  ptt- 
riih,  bath  always  njtd  time  out  of  mind^  &(•  1  Mod.  xia*  Pafch*  %$  Car*  %•  B*  A*  Leidiep- 
Une*s  cafe. 

tt 

3^  An 


Ciiimin  Common.  "*  5 1 1 

^pm  An  indidment  in  a  leet  was  for  popping  a  cdtntnan  iighivof 
leading  frwn  a  place  called  Up^nd,  Exception  was  taken,  fot  that 
every  highway  mud  be  from  fome  publick  place ;  but  per  cur.  this 
rtiay  be  well  enough  \  but  becaufe  it  was  mt  fit  forth  where  the 
Jioppiftg  nvaSi  the  indidiment  was  quafhed.  3  Keb.  644.  pL  88. 
Pafch.  28  Cat*  2.    B.  R.  Ajrell's  cafe. 

*  30.  Replevin  of  taking  of  5  oxen.  The  defendant  makes  cog- 
nizance as  bailiff  to  the  lord  of  the  leet,  becaufe  the  plaintiff  was 
kmerced  there  for  mt  fiourtng  a  ditch  in  an  highway;  and  the 
plaintiff  demurred,  becaufe  the  ftatute  of  1 8  Eliz.  cap.  9.  gives 
the  forfeitures  for  highways  to  the  furveyors  of  the  highways ;  but- 
adjudged  by  all  the  juftices  for  the  defendant,  becaufe  the  party 
tnay  be  punt/bed  in  the  leet,  and  alfo  by  this  Jlatute  for  divers  caufis* 
Raynu  250.  Trin*  30  Car.  2.  otepnens  v.  Hayns. 

31.  Indictment  for  nd  repairing  a  way  to  a  chureh,  and  fays,  the 
defendants  ought  to  repair  the  fame,  but  does  notfiiy  how,  whether 
by  reafonef  tenure^  or  otherwifi.  It  was  held  naught,  becaufe,  prima. 
iacie,  and  regularly,  the  parifh  or  county  ought  to  do  it  of  com- 
mon right.  2  Show.  201.  pi.  2o6.  Pafch.  34  Car.  2.  B.  R. 
The 'King  v^  Warwick  (Mayor,  &c.)* 

32.  A  prefentment  was  at  a  court-leet  for  not  repairing  a  certain 
pair  ofjlairs  leading  to  the  Thatnes.  Several  exceptions  were  taken 
to  the  form  and  manner  of  the  prefentment ;  but  the  court  would 
not  qaafli  it,  becaufe  it  was  for  not  repairing  the  highway.  2  Show. 
455"  P^'  4^^*  Mich,  i  Jac.  2.  B.  R.  The  King  v.  the  Inhabit- 
ants of  Limehoufe. 

33.  hjufiice  ofP*  on  his  view  prefented  a  highway  to  be  out  of  S.  C. 
repak,  and  the  prefentment  being  removed  by  certiorari  into  B.  R.  i-o*"*  Trln 
|he  defendants  pleaded  not  guilty.   The  jury  found  a  fpecial  verdidl  3  w.  &  m! 
that  thf  wfiiy  ^joas  out  ^  repair ^  but  that  it  was  not  a  highway ^  but  a  ©"ter«i » 
private  way.    Holt  Ch.  J.  held  th^t  the  verdift  was  againft  the  Jwod.  38. 
defendants,  becaufe  upon  their  plea  of  not  guilty  they  give  in  s.c.-^-ix 
evidence  that  it  is  no  highway^  but  that  matter  ought  to  be  pleaded  ^^^'  '3' 
(peciallyi  and  he  held  that  where  a  juftice  of  peace  prefents  a  5',  ^\ 
highway  upon  his  view  to  be  out  of  repair,  ther^  the  parties  are 
eftopped  to  plead  that  it  is  in  repair.     But  the  other  judges  were 
againft  him  in  both  points^  and  held  that  this  might  be  given  in 
evidence  upon  the  general  ilTue,  and  that  the  parties  might  traverfi 

the  mn'-repairing^  though  the  prefentment  was  upon  view^  for 
that  cannot  be  a  greater  eftopple  than  the  finding  of  a  grand  jury     ^ 
who  are  Upon  oath,   Carth.  212, -213.    Hill.   3W.  &M.   B.  R. 
The  King  v.  Homfey  Inhabitants. 

34.  If  9i  prefentment  be  made  hy  a  juJlUe  of  peace^  upon  his  own  4  Wo^.  38, 
viewy  that  a  highway  is  out  of  repair,  and  the  defendants  plead  fcc^lMty. 
^eciaUy  to  fuch  a  prefentment,  viz.  that  they  ought  not  to  repair ^  ^22  Mod/ 

they  Ukewife  muftjbtw  who  ought  to  repair,  or  elfe  the  plea  is  ill.  '3-  s-  c. 
Agreed  per  tot.  cur.  and  faid  to  have  been  fo  adjudged  by  Hale  ^^^^^'^^T* 
Ch.  J.    Carth.   212*    HiU.   3  W.  &  M.   B.  R.  in  cafe  of  the 
King  v.  Homfey  Inhabitants. 

35.  The  bang  of  a  highway  is  matter  of  fuppofal,  and  mull  be 
denied  in  pleadmg  3  aad  fo  held  in  the  ci^e  of  Leather<*Iane,  per 

Holt 
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Hok  CK.  J.    And  per  Ejrts  J.  you  may  give  k  m  endeflce;  far 

it  is  the  fame  as  no  park  or  no  warren*    In  trefpa&  it  it  not  goiky. 

The  prefentment  is  but  in  nature  of  an  indidmeac*    Per  cur. 

ordered  to  ftay.   Show.  291.    Tria.    3  W*  &  M«   The  King  t. 

Homfey. 

36.  By  3  e?*  4  TT.  &r  Jf.  c^.  12.  tig  prtfecuAm  is  UhemOi 

pnper  county^  and  not  removed* 
ThTiCi^^^'  37.  IndiBment  upon  the  ftatute  of  P.  &  1£  Cor  «u^  ^omrHag 
▼.  die  inha.  >t  the  highways  upon  notice.  Holt  fttd,  ^  better  opioioiis  tad 
bitanu  of  been,  that  you  can  give  nothing  in  evidence  upon  sot  guil^,  but 
^?i"  that  the  ways  are  in  repair.  Cumb.  31a.  Hill.  6  W,  3.  B.  IC 
la^"s!"p.   The  King  V.  TerrcH  &  al\ 

accordingly. 

1  But  if  it  be  againft  a  particular  peif>Oy  he  maj  give  In  cfiAaace  diat  othera  aa^  to  rcgvi  iu 

C512  j        3^*  Error  oiz  judgment  upon  an  indt6lment  at  the  quarter* 

feffions,  for  non^iepairing  a  highway  between  A.  and  B.  in  Ae 

parifh  of  R.  and  xht  judgment  nvas^  that  fuch  a  fum  tKtrabeiber  \S 

ievetur  to  repair  the  feud  wayy  nifi  it  were  repaired  by  fuch  a  thne.     It 

was  obje£led  that  the  judgment  was  prepofterous^  exttahatur  fie 

Ievetur,  inftead  of  the  natural  way  of  Ievetur  (5*  extrabatur;  ^mi 

for  this  exception  the  judgment  was  reverfed,  and  compared  to 

debt  upon  bond  for  lol.  if  judgment  were  ideo  confidenoum  cft» 

quod  habeat  executionem  de  prsed.  lol.  &  recnperet;  per  cur.  it 

would  be  error.     12  Mod.  409.  la  W.  3.    The  King  v.  K^[lef 

Pariih. 

*^-^^y™-       39»  A  man  was  indi£led  for  not  working  towards  the  repair  ^the 

S.^C.  Ld      highways  according  to  thejlatutey  ixA  (hewed  that  6  days  between fiscb 

jodgmenc      and  fuch  a  time  were  appointed  by  thejuftices^  and  that  the  drfieadant 

«naanefti(L  ^jj  not  come  within  any  of  the  fix  days.     This  indi6bnent  was 

held  naught  \  for  tlie  particular  days  ought  to  befetfrrtb.     I  SalL 

357.  Pafch.  a  Ann.  B.  R.   The  Queen  v.  Kime. 

40.  The  juftices  mu(b  not  appoint  6  days  generatty  betweemjiici 
and  fuch  a  time,  but  mud  be  particular,  and  if  the  apjk>intment 
was  naught  in  fuch  cafe,  the  party  is  not  bound  to  come  at  aH. 
I  Salk.  357.  Pafch.  2  Annx,  B.  R.  The  Queen  v.  Kime. 

41.  Indidrment  was  for  not  repairing  abouje  Jhn£ng  up$t9  the 
highway  ruinous ^  and  like  to  fall  down,  which  the  defendant  occupiedf 
and  ought  to  repair  ratione  tenure  fua.     Upon  not  guilty,  the  jury 

found  a  fpecial  verdi^,  viz.  that  the  defendant  occupied^  but  was  oniy 
tenant  at  wilL     The  court  held,  that  the  ratione  tefhtr^e  was  only 
an  idle  allegation ;  for  it  was  not  only  charged,  )mt  foimd  that 
the  defendant  was  occupier,  and  in  that  refpe£l  he  is  anfwerable  to 
'  the  publick ;  for  the  houfe  was  a  nufance  as  it  ftood,  and  the  oon* 

tinning  it  in  that  condition  is  continuing  the  nufance ;  and  as  the 
danger  is  the  matter  that  concerns  the  publick,  the  publick  is  to 
look  to  the  occupier,  and  not  to  the  eftate,  which  b  not  material 
in  fuch  cafe  as  to  the  publick.  And  Powell  J.  held,  that  there 
might  be  fuch  a  tenure,  and  that  tenures  being  chargeable  upon 
the  land  by  the  ftatute  of  avowries,  it  is  not  material,  even  in  an 
avowry,  what  eftate  the  occupier  has  in  the  premifes*  i  SalL 
357.  Trin.  2  Ann.  B.  R.  The  Queen  v.  Watts. 

42.  TU 
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42.  The  defendants  were  indicted  for  not  repairing  a  common  6 Mod.  163. 
footway,  and  confejpdy  and  Juhmitted  to  a  fine ;  et  per  cur.  the  mat-  ^^*Bu^t)ic 
ter  is  not  at  an  end  by  the  defendants  being  fined,  but  writs  of  defeodar.ti 
diftringeu  fliall  be  awarded  in  infinitum^  till  lue  are  certified  that  the  ^  notU^d 
^ay  is  repaired.     Salk.  358.  pi.  6.  Pafch.    3  Ann.    B.  R.     The  ZfulcoldU 
Queei)  V.  Cluworth  Inhabitants.  thn  than  it 

has  bten 
dme  out  of  mind,  but  aa  it  has  ufually  been  at  the  beft.     z  Salk.  15S.  In  S.  C* 

43*  An  indidment  was,  xhdXfuch  a  day  alta  via  repz  fuit  (5*   n  Mod.  56. 
adbuc  eft  valde  lutofa  isf  tarn  angujla^  fi)  that  the  queen* s  people  cannot  ^  thelnha- 
ptfs  without  danger  of  their  iivesy  &c.     Holt  Ch.  J.   and  Powell  J.  bitants  of 
held  the  indiflrment  naught  for  want  of  faying^  that  the  way  was  Stratford, 
out  of  repair i  and  Powell  faid,  that  the  faying  it  was  tarn  angufta  ^ourt 
that  people  could  not  pafs,  was  repugnant  to  its  being  aha  via  thought  ie 
rcgia  5  for  had  it  been  fo  narrow,  people  could  never  have  paffed  jn^ufficient^ 
there  time  out  of  mind.     2  Ld.  Raym.  Rep.  1 169.  Trin.  4  Ann.  ^,5^^.^  that 
The  Queen  v.  the  Inhabitants  of  Stretford.  the  way  wat 


ilraJghteactk^ 


For  more  of  Chimin  Common  in  general,  fee  ^ll^I'lCtl^^nt) 

^UtCdflCfi  and  other  proper  titles. 
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(^)     Chimin  Private.     [And  how  Perfons  may  be  'foi/s^? 

intitled  to  a  Way.]  ' — ^"t^ 

[1,    jk    Man /ry^r^r///M«  may  have  a  way  from  his  meadow  to  ^^r.Chjmn, 
^^\  the  high-ftreet.     20  AflT.  18.]  s.'c!  (iy?, 

that  a  man 
liall  not  have  aflife  of  nitfance  of  a  way  flopped,  unlefs  it  be  to  fome  frankteneroent,  biK  if  it  be  trom 

a  meadow  to  a  high  ilbcec,  it  is  as  well  as  from  his  hou fc  to  the  high  ftreet. f  itzh.  AITifcj  pi.  21 8. 

cites  S.  C.  ft  S.  P.  accordingly.— ——Br.  Aifife,  pi.  229.  cites  S.  C. 

[a.  A  man  may  have  a  way  from  his  houfe  to  the  church,     20  ^f •  chimin, 
Aff.i8.]  t^^" 

warded  aflife  of  a  way^.which  was  claimed  to  a  church ;   and  Brooke  fays,  quod  nota,  ie  quxre  inde  } 
for  of  a  way  in  grofe  an  aflife  does  not  lie.      ■■      Fitzh.  AfTifc,  pi*  21^.  circs  S.  C.  &  S,  \*,  m 

Br.  Aflil'e,  pi.  229*  cites  S.  C.  bat  Brooke  fays^  qusre  Indc,   for  it  is  not  claimed  properly  to  hia 
frankteaement. 

3.  A  man  mzy  pre/criie  to  have  a  way  to  go  out  of  a  church,  or  ^f-  Prc- 

0ver  a  church^yard,  notwithftandmg  that  it  is  a  fanikuary  j  per  all  1"'^^^''"' P** 

Vov.  rr.  R  r  the  ^    ^ 


s<c.  tnd     the  jufticcs  and  apprentices  in  chancery.     Trin.   iS  £.  4.  9.  s. 

it^msdiat  P'*  ^^*    ^^^  ^^  ^^^  ^^^^  thcre^  that  the  church-yard  of  die 
«Ik  words      Charter-houfe  is  a  common  way  for  the  inhabitants  of  London  to 

ch^reM*ir     ®^  J*  ^^^  ^^^^  *^y  prcfcribfc  in  it. 

wahu  (tbtMigh  tbt  churchy  Ac.)  ■      Jenk.  142.  pi.  94.  S*  C. 

4.  Chimin  appendant  cannot  be  made  in  groft  hy  grants  for  none 
can  have  the  commodity  thereof  but  he  who  has  the  land  to 
which  this  way  is  appendant.  Br.  Chimin,  pi.  14*  cites  5  H.  7.  7. 

5.  A«  had  an  acre  of  land  which  was  10  the  middle,  and  fucnv- 
pajisd  nviih  other  of  Us  lands ,  and  infeaffs  J3.  of  that  acrty  and  re- 
fohed  by  the  4  juftices  that  B.  {ball  nave  a  convenient  way  over 
the  lands  of  the  feoffor,  and  he  is  not  bound  to  ufe  the  fame  way 
that  the  feoffor  ufes.    Noy,  123.   Oldiield's  cafe.' 

t  Salk.173.       5,  'AJtrangermaj  have  2,  way  over  another  man^s  foil  3  manner 

S'  V  579*    ^^  ways,  viz.  for  neccfftty^  by  grani^  and  by  prefcr^km.     i.  For 

fi*  1.  S.  c.    neceility,  as  if  A.  has  an  acre  of  ground  furroimded  by  ground  of 

fcut  s.  p.      B^ — ^^  for  necef&ty  has  a  way  over  a  convenient  part  of  B.'s  ground 

ffur.""  ^'  *o  his  own  foil,  as  a  neceffary  incident  to  his  ground.    So  if  A. 

3Saik.  I2Z.  grants  a  piece  of  land  which  is  furrounded  by  land  of  vendor, 

s'pd**"^     he  grants  a  way  as  a  neceffary  incident  therewith.     2.  If  A.  be 

mot  appear,    f^fcd  of  Blackactc  and  Whiteacie,  and  ufes  a  way  from  Blackacrc 

over  Whiteacre  to  a  mill,  river,  &c.  and  he  grants  Blackacre  to 

B.  with  all  ways,  eafements,  &c.  the  grantee  fliallliave  the  (ame 

conveniency  that  A.  had  when  he  had  Blackacre.    So  if  A.  has 

2  acres,  and  has  a  way  from  them  over  B.'s  land,  and  grants  one 

of  them  with  all  ways,  B.  fhall  have  the  fame  way  that  A.  had. 

But  there  in  making  title  B,  mujl  allege  ftich  an  eftate  in  A.  as  is 

traverfable,  and  not  only  fay  that  A.  was  poffefled  of  the  land  to 

which,  &c.  for  a  term  of  years}  for  there  the  pofieffion  would  be 

£514]    traverfable  materially.     3.  If  a  way  of  neceility  be  claimed,  it  is  a 

good  plea  to  fay  that  the  party  has  another  way ;  but  otherwife 

where  a  way  is  claimed  by  grant  or  prefcription.  6  Mod.  3.  Midu 

2  Ann.  B.  R.  Staple  v.  Heydon. 

(A.  2)     A  Way.     How  it  may  be  nfcd. 

[1.  iF  A.  ht  feifed  in  fee  of  a  hdclfide  in  a  teiwny  and  the  hi^ 

*  flreet  1/  next  ad/oining  thereto  on  the  eafi^  and  there  is  a  gati 

in  the  hackftde  nvhich  inclofes  it  from  the  flreet ^  thr  gate  heing  im  the 

eqfi  next  to  thefirttti  and  A.  is  alfo  feifed  in  fee  of  a  muffmagt  and 

piece  of  land  next  adjoining  to  the  hackfide  on  the  north  of  the  imdtfJii 

and  by  deed  infnffs  B,  of  the  meffuage  and  piece  of  land  which  are  00 

the  north  of  the  backfide,  and  by  the  fame  deed  further  grants  to  him 

and  his  heirs  liberos  ingrejfumy  egrcffum^  \Sf  regrejfum  in^  ad  fa*  extra 

eadem  cmceffk  pramiffky  in,  per  &  trans  pnuliHas  januam  C^  bach* 

fide;  by  force  of  this  grant  B.  may  go  from  the  ftieet  through  the 

gate,  and  over  the  backfide  to  the  mefibage  or  piece  of  )ioA  of 

which  he  15  infeofibd  \  but  be  cannot  go  through  the  faid  gale  and 

back&ie 
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oatkfide  to  other  places,  or  from  other  places  to  the  ftreet,  with« 
out  coming  to  the  faid  meiTuage  or  piece  of  land,  for  the  liberty 
is  granted  to  him  6f  ingrefa  and  egi^efs  in,  ad  isf  e»ira  eadtm 
ironcejfa  pr£fniffa,  fo  that  this  is  made  appurtenant  to  the  premifes 
iefort  grantul.  Car.  B.  between   Hodder  and  Holman, 

adjudged  upoii  a  demurrer^  where  in  trefpafs  j>edibus  ambulando 
in  the  backfide,  the  defendant  juftxfied  by  force  of  thd'faid  grant, 
(hewing  all  this  Matter  in  the  grant,  and  that  he  went  from 
the  faid  piece  of  land  over  the  backiide  and  through  the  gate  to 
the  ftreet,  &  fie  retrorfum ;  and  the  plaintiflT  replied,  that  he  did 
the  trefpafs  of  his  own  wrong>  abfque  hoc  that  he  went  from  the 
faid  piece  of  land  over  the  backiide  through  the  gate  to  the  ftrect, 
&  fie  retrorfum;  and  adjudged  a  good  traverfe,  for  the  caufe 
aforefaid.    Intratur  Hill.  9  Car.  Rotulo.  Dorfet.] 

r2.  In  trdpafs  far  h^eakiniF  h'u  clqfe.  if  the  defendant  iuflijies  eoine:  ?•  P-  ^l?*' 

f       \   /    XT         r    I.  rj    ^'  ^     r      -   j^     i  ^    fame  obicc- 

over  his  dole,  becauie  he  was  ufed,  time  out  of  mtnd,  to  have  a  t:^„  j^^^^ 
Hvay  over  it  from  D,  to  Blackacre,  and  the  plaintiff*  replies  that  at  but  it  was 
the  time  of  the  trefpafs  the  defendant  went  with  his  carriages  from  '?^*f  ^? . 
X>.  to  Blackacre^  ^  dehtnc  to  a  milly  this  will  not  maintain  his  ac«  nieans^the' 
tion;  for  when  the  defendant  was  at  Blackacre,  he  might  go  defendant 
whidher  he  would.     Pafch.    16  Jac.  B.  R.  between  Sanders  and  ^|^*  p**^ 
MosE,  adjudged  upon  demurrer.]  ,  ^^^o  ^^ 

[3.  Mut  it  feemsj  that  if  a  man  hath  a  way  for  carriage  from  D*  adjoinirg  to 
io  Blackacre  over  my  clofe,  and  after  he  purchafes  land  adjoining  to  ^*^*^J*i, 
Bladacre,  he  cannot  ufe  the  faid  way  with  carriages  to  the  land  ad"  prefcribes  to 
Joining,  though  he  comes  nrft  to  Blackacre,  and  thence  to  the  have  away» 
land  adjoining,  for  then  it  may  be  very '  prejudicial  to  my  clofe ;  ^^  ^  *^ 
but  it  feems,  if  I  will  help  myfelf,  I  mufl  fbew  the  Jpecial  matter,  ^alntiff  * 
and  that  he  ufed  it  for  the  land  adjoining ;  vide  the  faid  cafe  of  ?•  would  lofe 
16  Jac.  Banco.]  ^^^^^ 

tad  that  X  picfcription  prefuppofed  a  granty  and  oaght  to  be  conArued  according  to  the  intent  of  its  ori- 
ginal cxcatbtty  and  to  this  the  whole  court  agreed,  and  judgment  for  the  plaintiff'.  Mod.  190.  pi.  22. 
Mich.  a6  Car.  »•  C.  B.  Howell  ▼.  King.-^*— S.  P.  refolved  accordingly,  per  tot.  cur.  and  judg- 
ment wag  pronounced  accordingly,  though  it  is  not' entered  on  the  roll.     Lutw.    xit.   114.  Trin* 

7  W*  3.    Laughton  r.  Ward. Ld.  Raym.  Rep.  75.  Pafch.  %  W.  3.  5.  C.  adjudged  accord- 

ngfy,  per  cot.  cur.  and  Powell  J.  junior  faid,  that  the  difterence  is,  where  he  goea  farther  to  a  •  mill» 
or  a  bridge,  there  it  may  be  good,  but  iMrhen  be  goes  to  his  own  cloie  it  is  sot  good  j  for,  by  the  fame 
ftaibtt^  if  he  purchafes  zooo  dofes  he  may  go  to  them  all. 

4.  If  a  man  lets  a  houfe,  referving  a  way  through  it  to  a  hack-houfe.  Mod.  27. 
he  cannot  come  through  the  houfe  without  requefl,  and  that  too  at  5 'c'tbat 
Veafonable  tioies.    Vent.  48*  Mich.  2z  Car*  a.  B.  R.  in  cafe  of  leireeis  noc 
Tomlin  v.  Fuller.  *><>"»**  ? 

leave  his 
doers  ^n  for  the  leflbr'i  coming  in  at  i  6r  a  o'clock  la  tht  night,  but  he  muft  keep  good  hours* 


Rr  a 
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.  (B)     To  whom  the  Soil  and  the  Things  thereapoa 

Fol.39a.     ^     ^  Air 

Ui— y -^  do  belong. 

•  Br.  Chi-    [ I.   1 N  an  highway  the  ling  hath  nothing  but  the pajfage  for  himfelf 
dto  s.'c!'  ^'^^  ^^®  people.    •  8  E.  4. 9.  t  2  E.  4.  9.] 

bj  all  the  juf^rces. Fitzb.  Cbimin,  pi.  i.  citBt  S.  C»     ■  ■   ■  Br.  Chiini*,  pl«  9*  cHn  S.  C. 

■  Fitxh.  TrefpiTs,  pU  95.  dtu  S.  C. 

J  Br.  CW-  [2.  But  ^<t  freehold  and^  all  the  profits^  as  trees,  &c.  belong  to  the 
SSV.c!-  ^^  of  the  foil,    t  8  E.  4.  9.  J  2  E.  4.  9.  II  a  H.  7.  5.  b.] 

Fitsh.  Chimin,  pi.  i.  cites  S.  C.  .  §  Br.  CbimiDy  pi.  9.  cites  S.  C.  b]f  afl  tW 

juAices  except  Moyle.— .-Fitzh.  Trefpafs,  pi.  95.  cites  S.  C.  |  He  who  has  the 

treea  in  the  hi^way,  there  the  frank-tenement  is  to  him ;  per  Keble,  for  if  be  has  land  9dpuia%g  the 
fraak-tencment  of  the  way  is  to  him.    Br.  Chimin,  pi.  15.  cites  8  H.  7.  5. 

Fiuh.  Chi.  [3,  The  lord  of  the  foil  fhall  have  an  aBion  fir  digging  tit 
^'tc:   *^««^-     8  E.  4. 9-3 

Br.  Leet,  [4,  If  frees  grow  in  the  highway,  he  to  whom  the  fcigniorjr  of 

s  *  c.  hir  ^^  ^^^^  °^  ^^  ^^^^  P^*^^  ^^^  belong,  fliall  have  the  trees.  27  H. 
Brooke        6.  8.  per  curiam.] 

makes  a 

•JWre  how  this  word  (feigniory  of  the  leet)  is  to  be  taken ;  for  it  feems  that  it  is  the  Icigmaqr  of  ^ 
Ke,  vis.  the  (agniory  of  the  foil ;  /or  feet  is  not  feigniory }  becaufe  if  it  besot  to  taken,  k  caaot  ha 
law;  but  leet  in  ibme  country  is  taken  for  the  foil. 

See  tit.  [j;.  Generally  the  owner  of  the  foil  ofbothftdes  the  way  fiiallhave 

Zr^i^  the  trees  growing  upon  the  way.  18  Eliz.  B.  R.  per  curiam^ 
^  cited  P.  1 1  Jac.  B.  R.] 

[6.  The  lord  of  the  rape^  within  which  there  are  i  o  hundreds^ 
may  prefcribe  to  have  all  the  trees  growing  within  any  highway 
within  this  rape,  though  the  manor  or  foil  adjoining  be  to  another; 
for  ufage  to  take  the  trees  is  a  good  badge  of  ownerfhip.  P. 
1 1  Jac.  B.  R.  BETWEEN  SiR  Thomas  Pelham  plaintiff,  and 
WiATT  AND  Black  defendants,  per  curiam.] 

7.  The  foil  ziiAfranl'tenement  of  the  way^  is  to  thofe  whom  k  ad- 
joins*   Br.  Nufansj  pi.  28.  cites  8H.  7.  5.  per  Keble. 

t5»6]   (C)    Interruption.     What  is.     And  Remedy  for 

the  fame. 

*  ■ 

t.  TF  one  grants  me  a  way,  and  afterwards  internes  nu  in  it,  1 
-■  TCiTCjrefJlhim:  Arg.  Godb.  53.  pi.  65.  cites  3a  E.  3. 
I.  P.  bat  2.  If  a  man  difturbs  me  in  my  way  with  weapons^  ^^i/p^fi  ^  ^ 

wh«hehas  ^'"^^^^^^  ^^»  A£Hon  fur  Ic  Cafe,  pi.  29.  cites  a  H.  4.  11.  per 
the  land       Skrcue  and  Thiming. 

where,  4cc. 

lr«  Trcfpafft,  fL  7».  utts  8.  C 

^  For 
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3.  Tot  popping  a  way  to  his  freehold,  either  caji  or  ajjife  lies-  So  where  the 
Cro.    E.  466.    (bis)   pi.  22.    Pafch.   38  Eliz.   B.  R.    Alfton  v.  ^j^]^ 

could  not 
set  to  his  common.    Cro.  £.  %^<.  pU  32.  Tr'm.  43  Elis.  la  Cam.  Scacc.    Cantnl  t.  Cliiirch.         n 
Noy,  37.   Oatwdl  y.  Church,  S.  C.  and  judgment  affirmed  for  the  pUintlfF. 

4.  He  that  has  tngrefs  into  a  boufe^  ought  to  have  it  at  the  ufual 
door  :  and  if  they  leave  fuch  door  open,  but  dig  a  ditch  that  he 
cannot  enter  without  leaping,  it  is  a  breach;  per  Doderidge. 
Lat.  47.Trin.  t  Car.    CHmfonv.  PooL 

5«  A.  has  a  way  over  my  land,  and  coming  topafs  over  it  I  take 
him  by  the  fleevc  and  fay,  come  not  there y  for  tfyou  do  I  nvillpuUyoU 
by  the  ears;  it  is  a  breach  of  condition.  The  fame  it  is  if  I  lock  my 
gates,  Lat.  47,  48.  Trin.  2  Car.  per  Doderidge  in  the  cafe  of 
Climfon  v.  Pool. 

6.  If  I  have  a  way  without  a  gate,  and  a  gate  is  hung  upy  aftion  Or  I  may  , 
on  the  cafe  lies ;  f6r  I  have  not  my  way  as  I  had  before ;  per  cur.  j"'  *^  *'^'"*' 
Litt.  R.   267.  Pafch.  5  Car.  C.  B.  in  cafe  of  Pafton  v.  Utbert.     p.!',!VaVch. 

6Car.B.R, 
Jamea  V.  Haywood.  ■       ■   Cro.  C.  i84»  1S5.  pt.  3.  S.  C.  and  S.  P.  by  Hyde,  Jones,  and  Whitlock. 

7.  Cognizance  of  ways  to  carry  tithes  belongs  to  court  chriftian, 
as  appears  by  ftat.  2  &  3  E.  6.  13.  F.  N.  B.  Confultation,  51. 
(A)  and  Lin  wood  in  his.Treatife  of  Tythes ;  and  therefore  a  <;on- 
fultation  was  awarded.  Jo.  230.  pi.  i.,Hill.  6  Car.  B.  R. 
Halfey  v.  Halfey. 

8.^  A  man  has  a  meJTuage,  and  a  way  to  the  mejiiage  through  ^^»  vf* 

another's  freeholdy  and  the  way  isjloppedj  and  then  the  boufe  is  aliened.  S^g^a'^'^ 

The  alienee  can  bring  no  a£^ion  for  this  nufance  before  requejl.  w^s  for  ftop. 

Vent.  48.    Mich.  21  Car.  B.  R.  Tomlin  v.  Fuller,  plngapaf- 

fage  fo  that 
the  pLuntiff  was  hindered  from  deanfing  his  gutter.  It  was  moved  in  arreft,  that  diere  was  no  requeft  ; 
hut  tt  was  anfwered  that  the  wrong  began  in  the  defendant's  own  time,  whereas  had  the  nufance  been 
dome  by  a  ftraager,  notlice  muft  have  been  given  before  the  aAion  brought.  Twifden  held  it  was  not 
good  at  the  common  law,  and  that  defendant  might  have  demurred  \  but  the  court  held  it  aided  hy  Uic 
?crdi^ ;  and  judgment  for  the  plaintiflf* 

9«  Upon  evidence  given  m  an  a£tion  of  trefpafs  between  W.  & 

C  at  the  barj  it  was  faid  by  Glyn  Ch.  J.  that  if  one  make  a 

ditchj  or  raife  up  a  hank  to  hinder  my  way  to  my  common^  I  may 

j*iftify  the  throwing  it  downy  and  the  filling  it  up.     Sty.  470*  Mich, 

1655.     Williamfoiv  V.  Coleman. 

xo.  Every  man  of  common  right  may  juflify  the  going  ofhisfer^ 
vants  or  of  his  borfes  upon  the  banks  \f  navigable  riversy  for  towing 
^'y^j  ^<^  tp  whomfoever  the  right  of  the  foil  belongs ;  and  if 
the  water  of  the  river  impairs  and  decreafes  the  banks,  &c.  then 
they  ihall  have  reafonable  way  for  that  purpofe  in  the  neareft  part 
of  the  field  next  adjoining,  to  the  river  5  and  he  compared  it  to  the 
cafe  whefe  there  is  a  way  through  a  great  openfieldy  which  way  her  f  ri7  1 
comes  founderousy  the  travellers  may  juiHfy  the  going  over  the  out-  . 
lets  of  the  landj^  not  inclofed,  next  adjoining.  Ruled  at  nifi  prius 
#it  Wcftminfter,  the  firfl  fitting  after  Afii'MnniS'term^  10  ^,  3, 
li^  Raym.  Rep.  725*  Young  v .  .  .  * , 
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(D)     Made  unpaflable,  &c.     Remedy.     And  of 

fetting  out  new  Ways. 

I .  yF  one  grants  me  a  way,  and  afttr  £gs  trenches  in  it  to  my  hin^ 
^  drance,  1  m^y  fill  them  up  zgwi*    Arg.  Godb*  53.  pL  65. 
cites  3a  E.  3* 

2.  If  a  way,  which  a  man  has,  becomes  not  paflable]^  or  bcs 

comes  rery  had  by  the  owner  of  the  land  tearing  it  up  with  hit 

carts,  and  fo  the  fame  be  filled  with  water,  yet  he  which  has  the 

way  cannot  digthe§r9ttnd  to  let  cut  the  water ;  for  he  has  no  lAtexcft 

in  the  foil.     Godb.  52.    pL  65,    Mich,   28  ^apEIxz.    B.  £« 

Dike  V.  Dunfton. 

YeTy.  141.        ^^  Intrefpafs,  &c.  the  defendant  prefcribed^r  a  ^^vZ-vm^^  and 

Noy'i»8,      ^^^^  xhtpkuntiff  fuch  a  day  plowed  it  up^  andfiwed  it  mih  mra,  tmd 

cicec  S.  C.    laid  thorns  on  thefidesy  and  that  before  the  trefpafs  done  he  left  a  afw 

at  adjudged  foct'-way  near  the  old  ivay^  which  YizAfince  been  ufed  Vj  allfoot-paf^ 

~ ,    aad&,'pfwai  fi^^^h  ^^^  ^^t  the  dependant  went  in  the  /aid  new  mmj,  to  fuch  a 

J     ther?  ad*       place,  &c.  qua  efi  eadem  iranfgrejfw ;  and  adjudged  a  eood  jufti&< 

judgedin0«  cation     Brownl.  212,  Mich,  6  Tac,  Horn  v.  WiddSte, 

#         cafe  of  ^        y, 

I         Home  ▼.  Taylor  accordingly,  and  likewife  held  that  die  defendant  may  wdl  juftify  going  ia  die  pbcc 
'  where  the  ancient  way  was,  and  ii  not  hound  to  go  in  the  way  that  i«  unplo%rcMi. 

Where  a  way  is  flopped,  and  ancvfaer  way  madiB  in  another  place,  ^e  way  whi^  ia  ftoffcd  casAot 
le  faid  to  be  diverted*  And.  234.  pi.  251.  Pafch.  32  £lis.  in  ca^  of  Aihbumham  v.  Comwalii^.— • 
The  aifigning  the  new  way  will  not  juflify  the  topping  the  old  way.  Carth.  393.  Trin.  3  W«  U  M. 
in  B.  R.  per  cor.  obiter.  Cro.  C.  266.  pi.  i6.  Mich.  8  Car.  B.  R«  the  S.  P.  ia  caie  of  the 

King  V.  Ward  &  Lynte* 

»  Lev.  134.  4.  If  a  highway  be  fo  bad  as  it  ia  *  notpaffitbky  I  may  Acn  juftify 
Finch ^S.C.  8^^"8  ^^^  another  man's  clofe  next  adjoining,  2  Show.  28, 
hutD.'pl      pli  19.   Mich,  30  Carl  2.   Abfor  v.  French 

•  He  may 
go  in  ^  way  good  and  palTable  as  ^ear  the  path  as  he  cau«    Noj,  ^ttor^ey^general^  faid  it  was  fo  refohf* 
^     Jo.  Z97»  inltip.  Windforin  HenD'scale* 


(E)     Extinguiflied  by  Unity; 


I,     A   Way  cattmguifticd  hy  unity  (fpoPJfiony  \%  rcvirable  ■ftcr  on 
^^  defcent  to  2  daughters^  where  the  land  over  which  i$  aDot*^ 


Cod^.  4.  pt. 

5.  citts  zz 

!!•  3«  2*  - 

S.  P,  ted  to  o?ie,  and  the  other  land,  in  '^x-hich  the  way  was,  is  allotted 

{o  the  other  filler ;  and  this  allotment  without  fpeciahy  to  have 
die  land  anciently  ufed,  is  good^o  reyivc  it.  Jeiik.  20.  pi.  37* 
cites  21  E.  3. 

2.  In  trefpafs  the  defendant  juftilied  for  a  vay  appurtenant  tt  his 
houfe  in  D.  by  prefcription,  to  go  to  B  acres  of  wood  in  C.  The 
plaintiff  faid  that  J.  N.  after  time  pf  memory,  that  is  to  fay,  in  the 
time  of  king  R.  was  fei/ed  of  the  land  where  the  defendant  claimed 
f  J'l  8  ]  the  way,  and  of  the  wood  to  which  he  claimed  it.  Quaere,  if  unity 
of  'pofftfiidn  rn  the  land  in  which  he  claims,  and  in  the  wood  to 
which  he  claims  it,  {ha}l  |>e'an  extinguiihment,  as  nnity  of  pof* 

13  fcffioo 
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fel&on  of  hnd  m  which^  &c.  and  of  the  houfe  to  whidii  8^c.  ihall 
be  ?  Brogke  fays,  it  feems  that  it  fhall  clearly.  Br.  Chimin,  pL  13. 
cites  3  U.  6.  31. 

3.  A.  had  a  cJofe  and  a  wood  adj(nnwg  to  it,  and  ^ime  out  (£ 
mind  a  way  had  been  ufed  over  the  clofe  to  the  wood,  to  carry 
and  re-carry.  He  granted  the  clofe  to  B.  and  the  wood  to  C.  The 
grantee  of  the  wood  ihall  not  have  the  way;  for  A.  by  the  grant 
of  the  clofe,  had  excluded  himfelf  of 'the  way,  bei:aufe  it  was  not 
fayed  to  him.  Cro.  £.300.  pU  13-  Pafch.  34  £liz.  B.  R* 
Dell  V.  Babthorp. 

4.  In. an  a£):ion  of  trefpafs  the  cafe  was  thus  :  A.  had  a  crofs'' 
noaj  by  frefcrlption  to  go  to  Wh.  Acre  over  J$L  Acre^  and  after  he 
purchdes  BL  Acre^  and  of  thai  infeoffs  J.  £.  and  adjudged  that  tlie 
crofs-way  is  extinQ,  becaufe  by  the  unity  the  prefcription  fails. 
Noy,  119.    Mich.  3  Jac.  C  B.  Heigate  v.  Williams. 

5.  A  way  of  eafe  (hall  be  extingui/bed  by  unity  of  poflcfEon,  but  ^*^™*  **^*  -^ 
not  a  vjaj  (^necgjfuji  per  Doderidge  :  Lat.  154.  Hill,   i  Car.         DWrid/c,     "j 

(F)     Pafs.     By  what  Words  or  Conveyance. 

I.     A  "Way  is  an  eafement  only,  and  will  not  pafs  by  the  word« 
-^•^  omnia  tenementa  &  hareditamenta  fua.    fir.  Le£t.  Scat. 
Limit.  42. 

2.  When  land  is  granted  ivith  away  thereto^  it  is  quaG  appendant 

unto  it,  and  a  thing  of  neceflity ;  and  therefore  by  a  leafe  of  the  / 

landi  though  the  way  be  not  mentioned^  it  wellpaffes  without  being  ex«  J 

prefled  in  the  deed ;  for  the  land  cannot  be  ufed  without  a  wayv  <! 

and  therefore  it  fhall  enfue  it,  and  pafs  of  neceffity,  and  unity  of  \ 

pof^efllon^  does  not  extinguifh  it ;    per  tot.   cur.     Cro.  J.    190.  '^ 

pi.  13.    Mich.  5  Jac.  B.  R.  in  cafe  of  Beaudley  v.  Brook. 

3.  A.  feifed  of  Bl.  Acre  and  Wh.  Acre  in  fee,  by  indenture  of 
bargain  and  f ale  inrolledy  conveyed  BL  Acre  to  J.  S.  in  fee ^  with  a  way 
fiver  Whn  Acre.  This  is  not  good ;  for  here  is  no  grant  .of  the 
way  in  the  deed,  but  only  a  bargain  and  fale  of  BL  Acre,  and  a  way 
over  Wh.  Acre ;  for  nothing  but  the  ufe  pafied  by  the  deed,  and 
there  cannot  be  a  ufe  of  a  thing  not  in  effe^  as  a  way^  common ^  (s^c. 
which  are  newly  created,  and  until  they  be  created  no  ufe  cai^ 

.arife  by  bargain  and  fale,  and  fo  nothing  pafied  by  the  deed.  Cro« 
J.  189.  pi.  13.  Mich.  5  Jac.  B.  R.  Beaudly  v.  Brook. 

(G)     Aaions. 

X .    A  N  aflife  does  not  He  of  a  way  j  for  it  is  not  profit  apprcndcr 
•^^^  nor  frauktenement,  but  an  eafement.    Thel.  Dig.  68. 

lib.  8.  cap.  6.  f.  2.  cites  34  Aff.  i3.Trin.  31  E.  i.  Aflife,  440. 

2.  Scire  facias  was  maintained  of  a  way  out  of  a  fine  levied,  in  *  There  sre 

permittat    Thel.  Dig.  68.  Ub.  8.  cap.  6.  f.  2.  cites  HUl.  2 E. 3.  ^^"^ 

Rr4  3.' A 
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3.  A  way  was  extinBj  and  yet  a  new  one  was  refervei  upon  par* 
iiiton  of  a  mill^  and  land  over  which  the  way  went^  and  the  aiEfe 
of  nufance  awarded  to  lie.  Quaere,  if  this  ^I'as  inafmuch  as  the 
way  is  appendant  to  the  mill  by  the  refenration,  or  bccaufe  it  is 
aflife  of  nufance  \  for  it  feems,  that  affife  of  novel  difleifin  docs 
not  lie  of  a  way,  but  quod  permittat  \  and  of  a  way  in  grofs  af- 
fife of  nufance  does  not  He.  Contra  of  a  way  appendant  to 
franktcnemcnt.  Br.  Chimin,  pi.  5.  cites  21  £.  3.  2.  but  £iys, 
that  this  cafe  is  better  abridged,  tit.  Nufance,  in  Fitzh.  a.  with 
a  good  diverfity  where  the  afEfe  lies,  and  where  riot. 

4.  Quod  permittat  of  a  way ;  Finch  faid  for  law,  that  a  man 
Ihall  not  have  quod  permittat  of  a  way,  unlcfs  he  cUams  it  f9 
fame  frankienement^  or  from  fonte  franhtenement  to  the  bighjhrettj  w 
to  the  churchy  and  ruled  over ;  Belk.  precife  in  this  cafe.  Quod 
nota.     Br.  Chimin,  pi.  3.  cites  45  £.  3.  8. 

5.  If  a  man  flops  the  hin^s  highway^  Jo  that  I  cannot  g9  t9  my 
^hoidfe,  or  to  my  clofe^  I  ihall  not  have  aclion  upon  the  cafe  ;   for 

the  flopping  of  a  common  highway  royal  (hall  be  puniSied  bf 
the  leet,  and  every  man  grieved  ihall  not  have  a£Hon  thereof^ 
per  Baldwin  Ch.  J.  Contra  Fitzherbert  J.  and  that  where  me  bos 
greater  damage  than  another  he  iliall  have  a£lion  upon  the  cafc 
Br.  Aflion  fur  le  Cafe,  pi.  6.  cites  27  H.  8.    26,  27. 

6.  &o  where  a  man  makes  a  ditch  over  the  Ingbway^  and  /  and 
my  horfefall  therein  in  the  night,  I  iliall  have  a&ioa  upon  the 
cafe ;  per  Fitzherbert  J.  Br.  Action  fur  le  Cafc^  pL  6.  cites 
27  H.  8.  26,  2J7. 

S.  c.  cited  7-  The  plaintiiF  declared,  that  he  had  the  tithes  of  the  parilli 

per  Gould  of  B.  for^  year,  and  was  pojfejfcd  of  a  harn^  in  which  he  intended 

ircng^cafc  ^^  ^^7  ^^^m,  and  that  the  king's  highway  in  B.  was  the  direB  vmy 

for  his  opi-  for  Carrying  the  tithes  to  the  barn,  hut  that  the  defendant  had  •t 

EJon  for  the  JlruEled  it  with  a  ditchj  and  with  a  gate  ereBed  erofs  the  tiwf,  ^ 

5ie  cafe  of  **  ^Afl/  he  could  not  carry  the  tithes  by  the  faid  way,  but  w^ farced 

Ivef3n  V.  to  carry  them  round  about ^  and  in  a  more  dij^cult  ivay.     Ah/tt  ver- 

Moor.  ^[g^  ii;  ^as  obje£led,  that  this  being  alleged  to  be  a  iloppage  in 

Rep.  4IT,'  ^^  highway,  was  a  common  nufance,  and  no  damages  (hall  be 

Trin.  given  in  fuch  a  cafe,  for  then  every  one  who  had  occaCon  to 
IwA^' 3-—  pafs  that  way  might  bring  the  like  action,  which  the  law  wiH 

s/c.  cit«i  not  fufFer  by  reafon  of  the  multiplicity.     Sed  per  curiam,  the 

by  Rokcby  plain ti^  had  particular  damage  by  the  labour  of  his  fervants  and  C8^ 

of  cT^nion**  ^^'^  occafioned  by  obftrufting  the  paflhge  in  the  right  wayj^  %Mds 

iQx  the  de.  ^^^y  be  of  greater  value  than  the  lofs  of  a  horfe^  and  fuch  like  damage 
fendant,and  which  is  allowcd  to  maintain  an  atlion.     2  Jo.  157.  Trin.  33 

Sit;  Car.2.B.R.    Hart  v.  Baflct. 

this  cafe  to  be  1  w,  yet  there  is  fome  fp^cial  damage  lalJ. And  ibid.  494.  S.  C.  cited  by  RoZt  Clu 

J.  who  he.'d  for  the  defendant,  and  faid  he  had  nu  need  to  dfny  die  cafe  of  Hart  ▼.  Baflet,  ^ecaaic  cftft 
plaintiff  declared  that  he  was  farmer  of  the  tithes,  and  that  the  way  was  near  to  the  pUintiff's  laai,  isA 
convenient  for  the  carrying  away  the  tithes  to  his  bartiy  and  that  the  defendant  had  ftopped  the  mj»  by 
which  the  plaintiff  was  compelled  to  go  round  about,  &c.  And  that  If  it  was  as  Mr.  Jaftice  GaaU 
cited  it,  that  he  was  driven  to  a  greater  expence,  that  makes  itbet:er  than  it  is  ta  the  report  of  2  fo.  15& 
Befides,  Holt  faid,  that  there  was  another  ingredient,  vie.  that  he  was  liable  to  an  adion  it  be  per- 
mitted the  tithes  to  lie  on  the  ground  beyond  a  convenient  time,  and  that  all  thi^  ma:^  wat 
fjpeciaily;  but  that  if  there  was  00  more  than  cbc  plaintifi'*s  gob^  round  about.  It  h  a  hard  Caie. 
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(H)     Pleadings, 

r 

t,  TTl/AY  ought  to  be  claimed  certainly ^  to  go  or  to  carry ^  and      < 
^^    reearryj  &c.  et  quibus  temporibuSj    and  to  what  frank^      5 
teftement  it  is  appendant,     Bt.  Chimin,  pi.  7.  cites  20  AiT.  18- 

2.  He  who  juftifies  to  go  in  a  highway  ought  to  Jhew  that  it  is     t  52^3 
the  highway  of  the  king,  and  has  been  time  out  of  hiindf  &c.  and  the 
plaintiff'  may  fmyf  that  men  have  gone  this  way  fometimes  by  licence  of 

the  plaintiff ^  and  fometimes  for  their  money  y  &c.  abfque  hoc  that  it 
has  been  the  highway  of  the  king  time  out  of  mind,  &c.  Br. 
Chimin,  pi.  7.  cites  2c  AIT.  18. 

3.  Quod  permittat  habere  cheminum  ultra  terram  was  brought  by  '^^J^^* 
the  tenant  againjl  the  tenant  of  the  foily  who  demanded  the  view,  that  the 
Belknap  faid,  the  view  y6u  ought  not  to  have  5  for  you  yourfelves  w"t  was 
are  tenants  of  the  foil  where  I  have  the  way.     Per  Finchden,  you  ^^y  ovcrthe 
ihallnot  have  the  way^  unlefs  you  claim  it  tofomefranhenementy  or  land  of  the 

from  your  franhenement  to  the  high  fl reefy  or  to  the  churchy  or  other-  tenant,  a- 
wife-thc  writ  is  not  good,  clearly;  quod  nota.     Br.  View,  pi.  21.  Slo wa«"tc 

^ites  45  £.  3.  8.  nantofthe 

4.  i'refpafs  upon  the  cafe  was  brought  by  3  againfl  2,  who  ^0*^*  *<^« 
counted  that  the  plaintiffs  were  feifed  of  14  acres  of  land  in  B.  and 

vf2  acres  of  meadow  there,  and  that  the  plaintiffs  and  thofe  whofe 
eflate  they  have,  &c.  have  had,  and  ought  to  have  a  way  over  2  acres 
tfthe  defendants  to  the  faid  meadow,  there  have  the  defendants 
difturbed  them  to  the  damage  of  40  s.  and  the  defendants  took 
the  trefpafs  feverally,  and  traverfed  the prefcriptiony  and  fo  to  iflue  ; 
and  found  for  the  plaintiff  to  the  damage  of  a  mark.  Thirwit 
pleaded  in  arreft  of  judgment,  that  the  trefpafs  of  the  one  is  not 
the  trefpafs  of  the  other,  where  the  defendants  took  the  trefpaffes 
feverally,  and  the  damages  are  afTeiTed  intire  where  they  ought  to 
be  fevered.  Per  Thirn.  this  is  not  much  to  the  purpofe.  Br. 
Aftion  fur  le  Cafe,  pi.  29.  cites  2  H.  4.  i  r. 

5.  In  trefpafs  upon  the  cafe,  the  defendant  prefcribed  in  a  way  ^'S\f^^  - 
ever  the  bridge  of  D.  to  his  manor  of  B.  to  carry  viBuals  and  other  ,g^°  ia^, 
neceffaries  over  the  hridgCy  and  did  not  fay  to  what  place  hefbould  carry  y   17  !«• 
and  yet  well ;  by  Hank.     And  fo  fee  that  he  prefcribed  in  a  foot-  ^^'  ^^**^ 
way  and  horfe-way,  that  is  to  fay,  to  pafs  and  carry.    Br.  Chimin,  tion  was, 

pi.  16.   cites  il  H.  4.  82.  thatall^ihofc 

whofe  eftate 
he  has  in  fuch  a  houfe  had  a  way  per  &  trans  the  pound-garden,  but  did  not  fay  from  the  houfe  to 
fQch  a  place,   nor  to  fuch  a  houlej    exception  was  taken  ;    becaufe  it  was  not  faid,    from  the  place  to 
luch  a  houfe ;  fed  non  allocatur  \  for  Dod::ndgc  J.  fiid,  that  it  is  not  material  whether  he  had  the  waf 
fxom  0^  to  the  houfe  or  Qot,  and  to  prove  this  cites  2S  H.  6.  9.  and  11  H.  4.  32. 

6.  The  defendant  juflified  in  trefpafs,  that  he  and  his  anceflorsy  /*-  Br.Chiniin, 
nants  of  fuch  a  houfe y  and  30  acres  of  land  in  Z>.  have  had  a  way  over  s.^B^oSce 
the  place  whercy  &c.  to  the  market y  and  to  the  church  of  D.  timeout  faysquwre; 
of  mindy  by  which  he  ufed  the  way,  &c.  and  the  other  faidy  that  fo' «<>€«- 
defon  tort  demefnCy  abfque  hoc  that  he  and  his  anceftors  have  had  fuch  thcrwlf  ta- 

•  Ifiy  //W  Qut  rfmind  in  th^  manner  as  the  defendant  fuppofedy  and  fo  ken.. 
•  "  to 
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Br.  Defoo    to  iflue,  and  by  the  reporter  it  is  a  negative  pregnant ;  for  ii  wuj 

^Tl\  dta    ^fi**^  ^^^  ^  ^^  ^  ^^y  ^  ^^^  mariet,  and  not  to  the  churchy  or  c 

9SH.6.9.  contra;  quaere.     Br.  Nqptira, &c.  pL 4.  cites  28  H«  6.  p. 

Br.  Plod.        7«  In  ^  quod  permittat  the  plaintiff  made  his  tide  to  the  way  in 

topf  pi;  '    bis  count  by  coertion  of  the  courts  whereupon  he  frtfcrihed  imd 

151.  cites     cUunudJiromfUcb  a  place  to  fucb  a  place^  as  he  ought^  andjbcwed  tj 

reafon  of  what  land,  2nd  for  Hobat  be  ufedtbe  fvay,  as  to  carry  andrm^ 

carrj^  &c.  which  fee  in  the  book  there  at  large,  and  (hewed  that 

he  was  feifed  of  fee  and  of  right,  and  alleged  efplees.  Br.  Chimin^ 

pi.  12.  cites  30  H.  6.  7,  8. 

8.  In  a£^ion  upon  the  cafe,  the  nwit  was  quod  cum  iffe  baleat 
quoddam  cbtnunum  ratione  tenura,   &;•   and  the  d^endant  Itvavi 
murum,  per  quern  tbe  plaintiff  cbinnnum  babere  aon  pote/i^  &c   and 
held  per  Frifot,  that  the  writ  is  not  good,  for  the  refmgmantj. 
Thel.  Dig.  104.  lib.  10.  cap.  11.   f.  26.  cites  Trin.  33  H.  6. 26. 
r  521  3        9.  In  trefpafs,  where  a  man  jufl'rfie$iiox  a  way,  the  defendant 
ought  to Jbew,  that  be  bos  a  way  from  fucb  a  place  to  fucb  a  place^  and 
not  to  fay  generally  tbat  be  bas  a  way  over  fucb  land  wtb  bis  heafls  to 
carry  and  remarry  time  out  of  mind ;  as  to  fay  froqn  his  boufe,  or 
fuch  7^  dofe,  over  tbe  land  of  the  plaintiff  to  fuch  a  dofe  or  land^ 
or  to  the  church,  market,  or  highway  in  fuch  a  place,  or  the  like  ; 
quod  nota,  per.  cur.     And  per  tot.  cur.  he  need  not  ta  foev  tbe 
quantity  of  tbe  clofe  of  the  plaintiff  in  which  he  claims  the  way  ; 
otherwife  it  is  elfewhere  where  he  intitles  himfelf  to  tlie  foil,  as 
his  frauktenement,  leafe  for  years,   or  the  like;  ha  he  fliaH 
(hew  the  quantity  of  the  way  which  he  claims,  viz,  of fo  manyfeet^ 
or  the  like ;  quod  nou  bene;  by  which  the  defendant  took  longer 
time  thereof.    Br.  Chimin,  pi.  6.  cites  39  H.  6. 6. 
4  Lc  767,         I  o.  In  cafe  the  plaintiff /r^r/^//  babere  viam  tarn  pedefirem  q»am 
t68,pi.273.  gquefirem  pro  omnibus  isf  omnimodis  carriagiis,  Leonard  prothonota- 
^ocenEiL.    '7  ^^^^>  ^^  ^1  ^^^  prcfcription  he  could  not  have  a  cart«way ; 
S.  C.  in  tp.  for  every  prefcription  is  ftri£ki  juris ;  and  Dyer  (aid,  that  it  is  wdl 
i^lbW***'  obfenred,  and  he  conceived  the  law  to  be  fo,  and  therefore  it  is 
sx4.pL3So.  good  to  prefcribe  habere  viam  pro  omnibus  carriagiis  generally 
Mich.  10      without  (peaking  of  horfe-way,  or  cart-way,  or  other  way,  &c« 
^%\  3  Le.  13.  pi.  3 1.  8  EUz.  C.  B.  Anon. 

in  totidem  verbis. 

|^«T».9«^  1 1.  In  cafe  (ot  flopping  bis  way,  the  plaintiff  declares  that  he  and 

JJ^f  C.  ^  tliofc,  &c.  have  had  a  way  from  his  houfe  in  D.  over  Green^Acrt 
in  Sf  and  over  Black^Acre  to  fucb  a  place  in  P,  and  that  the  defend* 
ant  had  (lopped  his  way  in  S.  and  upon  not  guilty  found  for  tbe 
plaintiff  it  was  moved  in  arreft,  becaufe  he  did  not  allege  in  twStf/ 
vill  Black'-Acre  was,  for  he  ought  to  allege  all  the  lands  through 
which  he  was  to  have  his  way,  and  vilk  where  they  lie ;  and  by 
Gawdy,  this  is  a  fault  for  whidi  the  defendant  might  have  demur* 
red,  but  that  not  being  done  it  was  adjudged  for  the  plaintiff. 
Cro.  E.  427.  pL  27.  Mich.  37  &  38  £liz.  B.  R,  Brag  v.  Baa* 
niJig. 

12.  Per  curiam,  the  plaintii^r  in  his  declaration  ihall  never  lay 
fbat  tbe  way  is  appendant  or  appurtenant,  becaulc  it  is  only  em  eaft^ 
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ment  and  not  an  tntereft  s  and  all  the  precedents  in  ttie  Bool  of 
Entries  are  accordingly^  and  that  though  the  jury  found  it  to  be  ap- 
purtenant to  the  mefluage.  And  Man,  fecondary,  informed  the 
judges  that  a  judgment  in  B.  R.  was  reverfed  in  the  exchequer^ 
pecaufe  the  plaintiff  had  alleged  a  way  appurtenant  to  the  boufe, 
and  fo  claimed  it  in  other  manner  and  nature  than  he  ought  to  do 
by  law;  and  adjudged  in  the  principal  cafe  for  the  plaintiff. 
Telv.  159.  Mich.  7  Jac,  B.  R.  Godley  v..Frith. 

13.  In  trefpafs  the  defendant  prefcribed for  a  pajjbge  over  the  land  Bwwnl.tij^ 
mfbere,  &c,  but  it  was  held  not  good,  and  adjudged  for  the  plain-  y|'  ^*  ^ 
tiff;  for  paffagium  is  properly  a  paffaee  over  the  water,  and  not  feemsonly 
over  land,  and  the  defendant  ought  to  have  prefcribed  in  the  way,  « tranllatio« 
and  not  in  the  paffage.    Yclv.  163.  Mich.  7  Jac,  B.  R.  Albanv.  5^cf^'^ 
SrownTalL  Arg/2 

Lutw.ijiS* 

14.  In  prefcribxng  for  a  way,  the  defendant  ought  to  flicw  a  quo  Brownl. 
foco  ad  quern  hcum  the  way  is,  and  though  a  way  may  be  in  grofs,  sx'.&S.P 
yet  it  ought  to  be  bounded  and  circumfcribed  to  a  certain  place,  but  is  oniy^ 
efpecially  when  it  appears  to  lie  in  ufage  time  out  <rf  miijdf  for  ^^^^ 
this  ought  to  be  in  certo  loco,  and  not  in  one  place  to-day,  and  AdmitttT* 
another  place  to-morrow,  but  conftantly  and  perpetuaUy  in  the  percur.thic 
fame  place;  adjudged.     Yelv.  163,  164.    Mich.    7  Jac.   B.  R.  1""^^^ 

Alban  v.  Brownfall.  '  qSo  termini 

•d  queniy  becaufe  a  man  muft  not  go  over  my  grounds  but  to  tbe  right  place.  ^  Hob.  190^  pi.  234. 

Trin.  15  Js^c.  mGogle's  cafe. Hutt-  10.  Cobb.  >•  Allen,  S.  C.  and  held  that  though  the  proper ule 

pf  a  way  is  to  fome  end,  and  that  ought  to  be  fliewn,  yet  if  it  be  only  that  he  had  a  way  over  the  cbfes  ia 
the  new  alignment,  and  no  place  or  end  thereof  U  pleaded  from  what  doie^  or  to  what  other  place  $  aoi 
ifitie  it  taken  upon  the  prcfcription,  and  found  the  prefcripcion  is  good.  1  But  in  aa  indidment  for 
an  incfoachmcnt  on  the  king*s  highway,  that  objc^iooy  that  it  was  not  laid  a  quo  or  ad  qucm  the  way 
Jiuds,  was  difallowed.  2  Keb.  715.  pi.  99.  Mich.  2a  Car.  2.  B.  R.  The  King  ▼.  Rawlina. 
Ibid.  728.  pi.  8.  Hill.  22  &  25  Car.  2«  B.  R*  The  King  v.  the  Inhabitants  of  Glafton,  the  court 
foocehwd  the  terminus  a  quo  not  material. 

15.  In  trefpafs  the  defendant   prefcriied  for  a  way,    but  did  BrownL 
fiot  fijew  what  manner  of  way  it  was,  whether  a  foot-way,   or  *' 5»  *i|» 
horfe-way,    or  cart-way,    and  fo  uncertain;    and  therefore  the  but i$ only i 
t>ar  adjudged  ill.    Yelv,  163, 164.  Mich.  7  Jac.  B. R.  Albanv.  tranflacioa 

ftopping  a  way,  the  plaintiflT  declared  that  he  was  fafeJ  cf  it  mefuagtt  in  St.  Botolph*«,  Aldgate,  ani 
frtfcribtd  for  a  way  from  every  one  oftbofe  uuffutgcs  over  a  certtiin  vacant  Piece  of  ground^  &c.  to  fuck 
fUee\  and  after  a  verdi^  for  the  plaintiff,  it  was  objedled  that  it  was  not  Jhewn  wbat/ort  of  a  way  ha 
i>adi  whether  a  foot-way,  horfe-way,  or  cart- way ;  fed  non  allocat<ir  j  for  it  isjaldtb^  be  bad  a  ^ayireGf 
fcdi^ey  &c.  and  afttr  a  verd'tS  itjball  ^  intended  a  general  way  for  all  purpofet,     Comyn^s  Rep.  1 14. 

j)l.  76.    Pafch.  13  W.  3.  B.  A.    Warner  v.  Green. la  Mod.   5S0.  S.  C.  but  S.  P.  docs  not 

'appear*— Ld.  Raym.  Rep.  701.  S.  C.  but  S.  P.  docs  not  appear. 

16.  In  a  declaration  in  cafs  for  (topping  the  plaintiflF*$  way,  it 
.was  not  Jhewn  to  what  village  the  way  led.  After  verdift  for  the 
plaintiff,  this  wa?  moved  in  arrcft  of  judgment,  and  held  a  good 
{Exception,  and  judgment  arrefted ',  but  if  it  had  been  unto  a  common 
fway  there  or  infuch  a  village,  \\  ha4  been  ^op^t   Broynil.  6.  Trin* 

;  Jaf .  Allvns  v.  Snayksi 

17.  In 


52?  Cljimm  I^ritiate. 

17.  In  trefpafs^  tlie  plain tifF  declared  of  a  vrTijfrom  his  hottft  to  a 
tmll,  and  Jo  back  again.  •  Exception  was  taken  that  every  way  is 
either  appendant  or  in  grofs,  and  ought  to  be  fo  laid,  but  that  here 
the  plaintiff  had  not  alleged  that  tins  way  ivas  appertaining  to  his 
lx>ufe^  and  the  court  were  clear  of  tliat  opinion  \  becaufe  in  this 
action  the  plaintiff  is  only  to  recover  damages,  whereas  in  a/pfe  tf 
nnfance  the  thing  itfcif  is  to  be  recovered.  But  in  this  princip^ 
cafe  he  ought  not  to  allege  that  this  way  was  appendant  to  the 
hoofe,  it  being  laid  to  be  from  the  houfe  to  the  mill,  and  from  the 
mill  back  again  to  the  houfe ;  and  fo  the  declaration  is  good,  and 
judgment  for  the  plaintiff.  Bulft.  47.  Mich.  8  Jac.  PoUs^d  r. 
Cafy. 

l8»  In  fci.  fa.  upon  a  recognizance  for  the  good  behaviour  i  for 

that  the  defendant  with  others^  riotoujly  and  unlawfully  entered  int§ 

fuch  a  clofey  and  cut  up  a  quick-fet  hedge y  &c.     The  defendant  as  to  all 

but  the  entering  the  clofe  and  cutting  the  hedge ^  pleaded  not  guilty  ;  and 

as  to  that  he  jujlified  by  a  prefcripfion  for  a  highway  in  the  faid  clofe, 

and  becaufe  it  was  flopped  witb  a  quichfet  hedge ^  he  cut  it  up ;  the 

/  plaintiff  replied  de  injuria  ftia  propria  (jf  ex  malitia  pr^cogitata,  the 

defendant  with  others  cut  the  hedge,  &c.  upon  which  iffide  was  joined, 

and  found  for  the  plaintiff".     It  was  objected,  that  there  was  not  any 

ifTue  joined,  for  de  injuria  fua  propria,  where  one  juflifies  for  a 

way,  or  for  any  particular  thing,  is  no  iffue,  but  the  plaintiff' ought 

particularly  to  traverfe  the  prefcription  alleged,  and  conclude  ahfque  taS 

caufa,  becaufe  the  whole  cafe  is  in  iffue ;  and  fo  it  was  adjud^d. 

Cro.  J.  598.  pi.  22.  Mich.  18  Jac.  R.  R.  The  King  v.  Hopper. 

Palm.  3?^  ••         19.  If  a  man  has  a  w^yfrom  his  houfe  to  the  church,  and  the  next 

S.  c.  and     f^i^jg  qJ  i^„j  fQ  ^}j  houfe  is  his  own ;  it  was  faid  by  Dodcridge  J.  that 

the  Lcw-^  he  cannot  in  this  cafe  prefcribe  that  he  has  a  vray  from  his  honfe 

doM.  to -the  church;  for  he  cannot  prefcribe  to  have  a  nvay  in  his  own 

land.     But  Ley  Ch.  J.  contra,  becaufe  then  all  ways  in  the  com 

[common]  fields  fhall  be  diftant  [deftroyed]  but  the  prefcription 

though  generaljfhall  be  applied  to  the  other  lands,  to  which  Chamber- 

[  523  3    ^^^^  J-  agreed.     But  Doderidge  faid  that  infruitencfs  [iniinitenefs] 

alters  the  cafe.     2  Roll.  Rep.  397,  398.  Mich.  21  Jac.  B.  R.  in 

cafe  of  Slowman  v.  Weft. 

20.  In  aftion  on  the  cafe  for  difturWng  the  plaintiflFin  his  way. 

Exception  was  taken  becaufe  it  was  not  fljewn  from  tvkat  viil  t9 

what  vill  the  way  led ;  and  per  Jones  and  Doderidge  J.  there  is  a 

difference  when  it  is  alleged  as  en  abuttal  and  when  by  way  ofy^/- 

f  cation  in  trefpajs;  and  judj^ment   accordingly  for  the   plauitiff*, 

Palm.  420,421.  Pafch.   i  Car.   B,  R.    Harrifon  v.  Rook. 

Ttt.  160.  21.  Cafe  was  brouglit  ioxjlobping  a  way  which  the  plaintiflPhad 

HiiJ.  a  Car.  from  fuch  a  place  over  Black-Acre  where  the  nufance  is,  unto  fuch  tf 

KcwAani,  fi^^^  (h  ^'^^^Jy  ^^^^  ^^  ^'^^  ruled  to  be  good,  without  fbewing  what 
s.  c.  in  to-  inter ef  he  had  in  that  field ;  for  it  (hall  be  intended  to  be  a  common 
tidcm  verbis,  j^^jj^     g^^  jf  j^  ^^^^  ^ccn  ufque  ad  tale  claufum,  he  ought  to  flicw 

what  interefl  he  hath  in  the  clofe.     Noy,  86.  Park  v.  Stewfam. 

22.  In  trefpafs  quare  claufum  fregit,  the  dcknd^ntjifflifedfira 
way ;  the  plaintiff  replied y  that  he  went  out  of  the  way  ;  this  is  a 
good  replication,  per  Harvey  and  Hutton  J.  to  which  Richardibn 

aa4 


and  Crook  agreed  5  for  there  it  was  confeflcd  and  ayolded  by  ttie 
xeplication,  Het.  28,  ap.  Trin.  3  Car.  C.  B.  in  cafe  of  John- 
fon  V.  Morris. 

23.  In  trcfpafs,  &c.  the  defendant y//,'?//f^J  that  he  had  a  way  not 

cnly  to  go,  ride,  attd  dfive  k'ls heajisy  but  /iietuife  to  carry  nvith  his 

tarts  s  the  plaintiff  traverfed^   ablque  hoc  that  the  defendant  had  n 

%uayf  not  only  to  go  a::d  rrdj,  &c.  in  the  very  words  of  the  pfea,  a^:d 

fo  ta  iffiie^  and  found  for  the  plaintiff.     It  was  ohje&ed  that  the  tjfu^ 

^was  i7/,  bccaufe  it  tvas  no  direEi  affirmation^  hut  by  an  inducement 
only :  but  the  whole  court  held  e  contra.  Mar.  55.  pi.  83.  Mich. 
15  Car.  Hicks  v.  Webb. 

24.  In  cafe  for  ftopphig  a  way,  the  plaintiff  fet  forth  a  title  a;^ 
ieffee  of  the  company  of  haberdafhers  in  London,  and  claimed  a  'way  for 
them ;  whereas  they  having  let  the  fame  cannot  have  the  way, 
and  fo  the  prefcription  is  not  rightly  applied  ;  it  fbould  have  been 
for  them  to  have  the  way  pro  tenentibus  hf  occitpatoribus  fuis  ;  but  as 
the  declaration  is  hid,  the  company  ought  to  have  brought  the 
adion.     Sty.  300.  Mich.   1651.  B.  R.    Cuntrell  v.  Stephens. 

26.  In  trefpafs  the  defendant  jufiified  for  a  ivay  from  his  houft 
through  the  place  tuhere  ufque  alt  am  viam  regiam  in  parochia  £).  vocat* 
Ltmdon-road.  Iffue  was  joined  upon  the  way,  and  found  for  the 
plaintiff  J  and  per  cur.  it  htirt^  fourtd  that  he  had  a  way  over  the 
place  tvherey  it  is  not  material  to  the  juflification  whither  it  leads^  it 
being  after  verdiSt^  when  the  right  of  the  cafe  is  tried;  and  it  is 
added  at  laft  [aided  at  lead]  by  the  ftatute  of  Oxford  16  Car.  and 
fo  Twifdcn  faid  was  the  opinion  of  all  the  judges  in  Serjeant's- 
inn,  he  putting  the  cafe  to  them  at  dinner.  Vent.  13,  14*  Pafch* 
21  Car.  2.  B.  R.  Clarke  v.  Cheyney. 

27.  Trefpaii,  jfi/irp  claufum  fregit  isf  divetfa  onera  equina  of 
gravel  had  earcbed  away,  per.  quod  viamfuamamijit. .  After  vcrdift 
it  way.  moved  that  the  diverfa  onera  equina  was  uncertain^  and  had 
fet  forth  no  titte  tc  the  way^  ncr  any  certainty  of  it.  It  was  faid  on  the 
other  fide,  that  the  uncertainty  was  aided  by  the  vcrdift,  and  the 
tDther  matter  about  the  way.  was  only  laid  in  aggravation  of 
damages.  But  the  court  held  the  exceptions  material,  and  thought  - 
It  WQuld  be  .very  inconvenient  to  permit  fuch  a  form  of  putting  a  -  ■  • 
/title  to  a  way  into  a  declaratipn  in  trefpafs.  •    %  Vent.  73.  Mich. 

^W.  &M^inC.B.    Blake  V.  Clattie.        .  L524I 

"  28.  In  cafe  the  piaimiff  declared  fhat  hei  for  4  years  laft  part,  ^^^^^ 
wasfeifed  in  fee  of  lands  adjoining  to  the  defeftdwfs  meadow  called  B»  ciared  tbM 
and  that  during  that  time  habere  debuit  a  certain  way  through   a  he  ivatjof- 
gate  of  the  defendant's  in  B.  to  a  clofe,  &c.  of  the  plaintifPs ;  but  ■/^'^»  ?'*  ^ 
the  defendant,  to  hinder  the  plaintiff  of  the  way,  locked  up  the  tmpagt^ 
gaiCy  &c.     After  judgment  for  the  plaintiff  by  default,  and  a  writ  and  had  m 
of  enquiry,  &c.  it  was  *  moved  that  the  plaintifFhad  not  Ihewn  any  ^^^^^P j 
title  by  prefcription  or  otherwife ;  but  the  whole  court  held  it  only  jendonCt 
matter  of  form,  and  well  upon  judgment  by  default  and  a  general  g^ound^  at 
demurrer  J  without  any  fpecial  caufe  fhewn ;  and  fome  of  them  J^f  K'^„'r 
held  it  good  in  all  cafes,  though  it  had  been  fhewn  for  caufe  of  juagty  &  i% 
demurrer.    3  Lev.  266.  Pafch.  2  W.  &  M.  in  C.  B.  Windford  v.^  i""^*  i**^f» 
Woolafton.  J'tt  *' 

||opf€d  it|  fcct    Thf  dcftadaot  pleaded  i  frlToious  plctj  and  upon  demurrer  It  w«t  ohjeflfd  that  the 

d'^cUiA.ion 


5H  citmitt  t^tintitt 

dcdaratioa  wat  lU,  btciufc  the  plaintiflT  did  nci  frejcnie,  or  thgrtpUt  imtiUe  himfilfto  thSa  wif  iltn  l^ 
o  haref^eJIum  of  the  mtjpuige.  The  court  lidd  the  declantioo  luflicjaiti  k  boog  but  a  poOeflbcy 
aaion.    a  Vent.  iS6.  Trin.  2  W.  &  M.  in  C.  B.   Warrai  ▼.  Siinthill.  S*  C.  eked  Affi 

6  Mod*  312.  and  that  it  was  held  it  would  be  good  00  a  dcmunar, 

28.  Cafe  for  dyiurUng  the  plaintiff  in  hii  ^ay^  fetting  fbrth /io/ 
10  Maii^  &c.  &  diu  antea  &  aahuc^  &c.  be  was  pojfeffed  of  an  andent 
tnejfuage  called  C  and  that  he  ought  to  have  a  fUajJrom  thence  in^  bfg 
4ind  through  a  clofe  of  the  defendants  called  G.  to  the  bighnuayy  and 
that  the  defendant  had  made  a  hedge  crofs  his  faid  clofe>  fo  that 
the  plaintiff  could  not  pafs.  Upon  a  demurrer  to  this  decUratioil 
it  was  obje£ted  that  the  plaintiff  had  fet  forth  he  was  poffefled  of 
the  meffuage^  but  did  not  fay  that  he  was  poffeffed for  years  ;  and  that 
it  appears  by  the  declaration  that  the  lands  in  which  the  wajr  is 
claimed  are  the  lands  of  the  defendant,  and  therefore  the  plaintiff 
ought  to  fet  forth  his  title  to  the  way  either  ty  grant  or  prt/ir^iani 
though  otherwife  it  had  been  if  the  aftion  had  been  brought  againft 
a  meer  tort-feafor,  according  to  St.  John  akd  Moody's  casb, 
3  Keb.  528.  531.  but  notwithftanding  the  plaintiff  had  judgmeiita 
Lutw.  119,  120.  HilL  4&  5  W.  &  M.  Blockleyr.  Slater. 

29.  Defendant  having  made  hispr^criptionfor  a  way  to  BL  Acre^ 
cxanio/t  jufiify  going  over  the  plaintiff's  clofe  called  Wh^  Jtat* 
Lutw.  114.  Trin.  7  W.  3.   Laughton  v.  Ward. 

tSalk.173. '  30.  A  mail  cannot  cLnm  a  way  over  my  ground  firom  we  part 
pi.  2.  216.  thereof  to  another  i  hvXfrom  one  part  if  his  own  ground  to  amiber^h^ 
pi!  i!  s!c.  01^7  dfthn  a  way  over  my  ground.  6  Mod.  3.  Mkh*  a  Anib 
but  s.p.      B.  R.  Staple  v.  Heydon. 

does  not  ap- 

3  Saik.  121.  S.  C  but  S.  P.  does  aoC  ippMr* 


» 

iSalk.173.  31.  The  way  of  pleading  hy  a  partigular  tenant^  is  €0  fliei# 
g.s.2i6.  fifat  Jiicb  a  one  was  fnfed  in  fee  rf  the  ptaee  to  whieb^  &c#  and 
pl!  i!  S.c!  tdng  fo  feifedy  was  tntitled  to  a  way^  and  fbew  bow^  and  thai  hi 
bot  s.  P.  granted  to  leffor,  &c.  who  alfo  granted  to  him^  kc*  For  wbem 
4^  ao^p.  ^^^  flicws  a  particular  eftate,  he  ntufi  Jbew  the  fee  in  fasoAoifm 
sSaLk.i2i.  6  Mod.  4.  Mich,  a  Ann.  B.  R*    Stapler*  Heydon* 

4.C.  bat 

S.P.  docs  net  appear. 

For  more  of  Chu^in  Private  in  general,  fee  SlttiQUfi  (J^*  b) 
'  jpuCancr^  ^nfpaTjS^  and  other  proper  titles.' 


C    5*5    ] 


€^mt1^<^)s^axhmsi. 


(A)     Church- wardens.     [Their  Capacity.] 

t^.  T^HE.  church-wardens  cannot  prrfcribe  to  havi  lands  fo  in  London 
J[      them  and  their  fuqccflbrs ;  for  tney  are  not  any  eorfora^  ^^^  p*rfoa 
Hon  to  have  latids ;  hut  for  goods  for  the  church.     Pafch.  37  Eliz.  "^^^^^ 
B.  between  Langley  and  Meredine.]  acorpofatioa 

*  to  porchafe 

Isndt^  and  demife  tfaeir  lands.    Cro*  J.  532.  pi.  15.   Pafch.    17  Jac.  B.  R.  oblfr.  In  Lon- 

don the  church-wardens  are  a  corporation^  and  may  take  land  for  the  benefit  of  the  church.  Sm 
throughout  £if gland  they  are  a  corporation^  and  capable  to  take  and  purchaftr  goods  lor  thfc  benefit  ofifafe 
church)  per  tot.  cur.  (abfenCe Ciooke)  Mar.  67.  pi.  104..  Mich.  15  Car.  Anon.^-— Xhey  are ^ 
corporadon  by  cnftom,  and  this  Is  by  the  common  law.  Jo.  439.  pL  4.  Trill.  15  Car.  B.  R.  per 
car.  In  £verin*s  cafe.  -  Cro.  C.  55a.  pi.  4.  S.  P.  in  S.  C.-— *Noy,  1^9.  Mich.  4  Tic.  Anon. 

S.  P.  A  remainder  of  a  term  for  40  years  was  limited  by  devife  to  church- wardens.    Hutton  and 

^arvey  J.  held  the  remainder  not  good  to  them,  becaufe  they  are  not  corporatSj  fo  as  they  may  take  by 
that  grant.     Het.  74.  Hill.  3  Car.    Fawkner*s  cafe. 

Church-warden  is  a  corporation^  and  the  property  of  the  bells  is  in  him»  and  he  niay  bring  trover  ft 
common  law.  %  Salk.  547.  pi.  2.  Trin.  4  W^&  M.  ia  B.  R.  Starkey  v.  the  Church-wardens  of 
Watiington. 

It  is  iaid  in  the  books  that  the  church-wardens  are  a  corporatiooy  but  very  improperly ;  for  all  the 
fttrifliioners  are  the  body,  and  the  churchwardens  are  only  a  name  to  fue  bjy  in  perfonal  actions ;  but 
the  property  is  in  the  parilhioners ;  and  in  all  anions  brought  by  church-twardens  it  muft  be  laid  ad 
dananum  parochianorum  j  per  MacdeilUld  C.  MS.  Rep.  Hill.  9  Geo.  in  cane.  Whitmorev* 
]lri4ces«-*— «Tbe  chtttvh-wapdcM  are  not  a  corporttioa  without  the,  pailoa  \  per  cor.  5  Mod.  396* 
Pa/'ch.    10  W.  3.  in  cafe  of  Cox  t.  Copping. 

[2.  If  z  feoffment  be  made  to  the  ufe  of  the  church-wardens  of  D. 
&is  is  a  void  Ufe ;  fot  they  have  not  any  capacity  of  fuch  a  pur-> 
chafe.  17  H.  7.  27.  b.] 

3.  Gjfi  of  the  goods  ofthepartjh  made  by  the  church-wardens  is  ''.'"t^f  J«» 
not  good  without  the  affent  of  the  fide-men  and  the  vefir^  ;  and  if  ^^  ^ 
by  tlie  veftry,  the  fame  is  good.  Arg.  3  Bulft.  2(^4.  JVCch.  take  things 
f  4  Jac.  in  cafe  of  Mottram  v.  Mottram.  for  the  ad- 

^  •'  .  vantage,  but 

»oC  to  the  dtfadvantage  of  the  (burcb*    Yelv.  173.  in  cafe  of  Starkey  v.  Barton^  cites  13  H.  7,  lo. 

4.  Church-warden  is  a  temporal  *  officer.  He  has  the  property  •  s.  P.  ac« 
and  cuftody  of  the  parifh  goods  \  and  as  it  is  at  the  peril  of  the  *^^^'"^*y 
parifhioners,  fo  they  may  choofe  and  truft  whom  they  think  fit,  vcnt.  267. 
and  the  archdeacon  has  no  power  to  elcQ  or  controul  their  Hill.  s6  A 
cleaion.  i  Salic.  166.  HiU.  8  W.  3.  B.  R,  Morgan  v.  the  b!r/;u1^' 
Archdeacon  of  Cardigan.  fays,  that  hi« 

power  is  en- 
krged  by  fondry  t6t%  of  parliament.— —They  are  temporal  officers  by  law,  and  entrufted  with  the  goods  ^ 

of  the  parifla.    Comb.  417.  Hill.  9  W.  3.    The  King  ▼.  Rice. 12  Mod.  116.  S.  C.  &  S.  P. 

by  Holt  Ch.  J..  ■  He  is  a  temporal  officer,  and  to  be  ordered  by  the  temporal  laws.  3  Mod.  335. 
HiU.  2  W.  &  M.  in  B.  R.'in  LeigVs  cafe.— 2  Roll.  Rep.  71,  72.  HiU.  x6  Jac.  B.R.  Mounta« 
g«ie  Ch.  J*  faid,  that  a  church-warden  is  not  an  ecdefiaftical  but  a  tempora^  officer,  employed  In  eccle« 
Saftical  bttfinels.-  ■  -A  church- warden  is  not  an  officer,  but  a  miaiftcr  to  the  fpliltual  court ;  per 
;ot.  cur.    Codb.  279.  pi.  }95.  in  cafcof  Bliho^  v.  Turner,  Si  C« 

5.  As 


5«  As  on  the  one  hand  the  parfon  of  the  church  is  a  eorforatUn 
fir  the  taking  of  land  for  the  ufe  and  benefit  of  the  churchy  and 
not  capable  of  taking  goods  ov  any  peifonalty  on  that  behalf  j  Jk 
the  church-nvardem  *  are  a  corporation  to  take  money  or  goois^  or 
other  perfonal  edate  for  the  ufe  of  the  church,  but  are  noi  en« 
abled  to  take  lands  s  per  the  mailer  of  the  rolls.  2  Wms.'t 
Jlep.  126.  Hill.  1722.  ia  c^  of  the.  Attomej-Generalr. 
Ruper« 

(A.  2)     The  Power  ot  them,  and  of  the  Parifh. 

S.C.  cited    ^i^    ^  Qifi  ij  f]jgffi,  of  goods  in  their  cuftody^  nvithtta  the  ae^ent 
tsTcfoIved?  ^f  ^*^  fidemen  or  vejir/y   is  void.     38  Eli^.  Methold 

RoiL  R«p.    AND  Winn's  case^  cited  per  Coventry*    My  Rep.  14  Jac.  B.j 

416.  in  pi. 

Roll.  Rep.  [2.  If  a  ni'in  talei  the  organs  out  of  the  church,  the  dutch* 

57tpi'  33*  nvardens  may  ha'ot  an  a£tion  of  trefpafs  for  it;   for  the  organs 

TacrB.' R.  b^iofig  ^^  ^^^  pariihioners,  and  not  to  the  parfon,  and  tfacF^ore 

Buckfaie  s  the  paifon  cannot  fue  in  the  ecclefiaftical  court  againft  him  whp 

cafe,  S.C.  took  them.     Tr.  12  Tac.  B.  R.  per  curiam  adiudKed.1 

and  the  par-  •*  '^  J      «>       J 

fon  having  libelled  for  this  matter  is  the  fpirlcual  court,  a  prohibition  was  granted*  If  a  pvUk 

bible  be  taken  out  of  the  church,  the  church-wardens  may  have  an  a^on  at  commoa  law.    Ibid. 

[3.  The  church-wardens  By  the  confent  and  agreement  <fthepa» 
rijbionerf^  may  take  a  ruinous  Ml  and  deliver  it  to  a  bellfiunder^  and 
that  he  by  their  agreement  ^fl//  have  for  the  cqfting  thereef  4  /.  and 
Jhall  retain  it  till  the  4/.  he  paid;  and  this  agreement  of  the  pa« 
riihioners  ihall  excufe  the  church-wardens  in  a  writ  of  accoont 
brought  againft  them  by  the  fucceflbrs  of  the  church-wardens; 
for  the  pariihioners  are  a  corporation  for  the  difpolal  of  fudi 
perfonal  things  a3  belong  to  their  church.  Mich,  37,  38  Eliz^ 
B.  R.  between  Methold  and  Winn,  adjudged.] 

[4.  80  the  church-wardens  by  the  affent  and  agreement  of  the 
pariihioners,  may  take  tljejlones  belonging  to  the  churchy  and  mtb 
part  thereof  repair  a  ruinous  windonv  of  the  church,  and  retmn  the 
rejl  to*  themfelves  in  fatisfaElion  of  their  expences  employed  in  the 
repairs  of  the  faid  window.  Miclu  37,  38  Eliz-  B.  IL  between- 
Methold  AND  Winn,  adjudged.] 

5.  Trefpafs  was  brought  by  the  churcb'-wardens  againft  the  parfsn 
of  their  parifli,  for  breaking  of  their  fold  in  their  ward  being,  and 
good,  and  fo  fee  that  they  are  incorporated  at  common  law  as  to 
things  perfonal,  and  they  may  have  appeal  and  oRion  of  account 
de  bonis  ecclefia,  &c.  Contra  of  things  real,  Br.  Corporations, 
pi.  84.  cites  II  H.  4.  12.  and  12  H.  7.  27. 

6.  K  feoffment  was  made  to  the  ufe  of  the  parifhioners  tfD.  and 
the  church-gardens  made  a  leqfe  for  years^  and  ill.  Br.  Trelpaiiit 
pi.  289.  cites  12  H.  7-  27. 

7.  Admitting  that  church- wardens  may  remove  feats  in  tbe 
church  at  their  pleafure,  yet  they  cannot  cut  the  timber  of  the 
pew.    Noy,  108.  Trin.  2  Jac.  C.  B.  Gilfon  y.  Wright  &  al*. 

8.  Chuiclh 
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8.  Church-wardens  may  take  notice  of  tncrcachmcnts  on  the 
eiurch^ardf  but  not  of  Jowing  of  difcord  among  the  neighbours^ 
"\^nt.  127.     Pafch.  23  Car.  2.  B.  R.  Anon. 

9.  A  church-warden  may  execute  his  office  before  he  is  fworn^ 
though  it  is  convenient  that  he  ihould  be  fwom  ;  per  Cur.  faid 
to  have  been  refolyed.  Vent.  267.  Hill.  26  &  27  Car.  2. 
B.  R. 

•  10.  If  the  parifh  was  fummoned^  and  rcfufed  to  meet,  or  make  Skin.  17. 

^  rate  for  the  repairs  of  the  churchy  the  church-wardens  might  make  ?'•  3*  s.  C. 

a  rate  alone^  (if  needful,)  becaufc,  if  the  repairs  were  neglefted,  d^'s^nofap- 

the  church-wardens  were  to  be  cited,  and  not  the  parifhioners.  pear.— 

Vent.  367.  Trin.  35  Car.  2.  B.  R.  Thursfield  v.  Tones.  \\  p-  »>y 

obiter.     Comb.  344.     Mich.  7  W.  3 


Holt  Ch.  J. 


11.  Ecclefiaftical  court  may  punifh  church-wardens  if  they  will  s.  P.  and  If 
not  open  the  church  to  the  par/on,  or;  to  any  one  a£ling  under  him,  ^^^^t^inu 
but  nbt  if  they  refufe  to  open  it  to  any  other.  3  Salk.  87.  Mich,  edmeto  "- 
12  W.  3.  B.  R.  Church-wardens  of  St  Bartholomew's  cafe.  come  and 

preach  in 
fucb  a  churchy  yet  he  could  not  jultify  doing  it  without  conjcnt  of  the  parfon  \  and  if  a  prrfon  |ive  a 
charity  t)  a  certain  clerk yir  f reaching  in  jucb  a  far'ijhy  he  mud  do  it  by  the  confeat  of  the.  parlon  \ 
^  Holt  Ch.  J.     IS  Mod.  433.  in  cs2e  of  Turton  v.  Reignblds. 

1 2.  If  he  that  is  a  church-warden  de  faBo  males  a  rate  for  re^ 
pairing  the  churchy  this  will  bind  the  parifhioners  \  per  Holt.  MS. 
Cafes. 

13.  If  there  be  a  cburcb^warden  dejure^  and  a  church^^ivarden  de 
faBoi  in  the  fame  parifh,  this  latter  cannot  juftify  the  laying  out 

of,  or  receiving  money,  but  he  is  accountable  to  the  church-warden 
de  jure  5  he  is  no  more  than  another  man,  per  Powcl  and  Powis, 
and  he  that  is  de  jure  may  bring  an  indebitatus  aifumpfit  againit 
the  other,.  &c.  MS.  Cafes,  Pafch.  9  Ann.  B.  R.  Andrews  v. 
Eagle. 

14.  Goods  given  or  bought  for  the  ufe  of  the  church  are  all 
hma  eccle/i^y  for  the  taking  whereof  the  church-wardens  may  bring 
trefpafs;  per  the  mafter  of  the  rolls.  2  Wms.'sRep.  126.  Hill.  1722, 
in  cafe  of  the  Att.  Gen.  v.  Ruper,  cites.  F.  N.  B.  91.  (K)  and  that 
he  may  hring  trefpafs  for  the  taking  thefe  goods,"  as  well  in  the 
time  of  their  predeceffhrs  as  in  tb^ir  own  time. 

(B)     Eleftion. 

I.  ''T*HE  canon  about  eleSling  a  church-warden  is  to  be  intentled 

'*'    where  the  parfon  had  the  nomination  of  a  church-warden  * 
before  the  making  of  the  canon.     Noy,  139.  Mich.  4  Jac  C.  B. 
Anon, 

2.  Prohibition  was  moved  for,  becaufe  where  the  cuftom  of  the 
village  was,  that  the  parifliioners  have  ufed  to  cleft  two  church- 
wardens, and  at  the  end  of  the  year  to  difcharge  one,  and  elect 
another  in  his  room,  &  alternis  'vicibusy  ^c.  by  the  new  canon 
now.  tlic  parfon  has  the  eleftion  of  one,  and  the  parifli  of  the 

Vol.  IV.  S  f  '     other. 
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other,  and  th^t  he  that  was  eleded  hj  the  parilhionen  ^as  dis- 
charged by  the  ordinary  at  his  vifitation,  and  for  that  be  prayed 
a  prohibition,  &  allocatur  as  a  thing  ufual,  and  of  courfcy  for 
otherwife  (by  Hubbard)  the  parfon  might  hare  all  the  authoritj 
of  his  church  and  parifh.    Noy,  3 1  •  Butt's  cafe. 
And  church*      3.  Of  Common  right  the  cbo^ng  church-wardens  belong^te  the 
Iw'^'b       parifliioners.     It  is  true,   in  tome  places  the  incumbent  choofics 
the^ih  bj  one,  but  that  is  only  by  ufa^e,  and  the  canon  concerning  cfaoofing 
"Virtue  of  a     church-wardcns  is  not  regaraed  by  the  common  law ;  per  Holt.  Ch«  J« 
^^  'm  ^^^  ^^*^  ^^5  "^^^  *^  opinion  of  Hale  Ch.  J.    Carth.  118.  Pafdu 
S'by  tiir     2  W.  &  M.  in  B.  R*    The  Church- warden  of  St.  Giles  in  North- 

archdeacon     ampton's  Cafc. 

on  piefence 

of  poverty  •r  utrfitntftf  and  in  fuch  caie  the  parifliy  faflving  tppointe^  hiffl,  moft  be  anApecaUe  ftr  lioh 

22  Mod.  116.  HIU.  t  W.  3*  King  ▼.  Reet. 

[  528  ]       4*  Archdeacon  has  nothing  to  do  to  rgfiife^  but  admit.     Comb. 

417.  Hill.  9W.3.  B.R.  The  King  V.  Rice. 
Cuftom  will      5.  Where  the  church-wardens  are  to  be  ele£ied  by  the  poii- 
^*ft  .       fliioncrs  iy  prefcription^  it  fliall  not  be  in  the  power  of  the  parfoa 
^n^.    ^    ^  hinder  them.    Per  Cur.     8  Mod.  325.  Mich.  1 1  Geo.  in  cafe 
vtnt.  267.   of  the  King  v.  Singleton. 

HilL  a6  &        ^^  jj  jg  criminal  tofwear  one  into  this  tffice  that  bos  no  manner  tf 
B.R.*Aiwii.  ^^U  f<^f  which  crime  an  infornuaiom  will  lie ;  Arg.  8  Mod.  38^ 
Trin.  1 1  Geo.  in  the  cafe  of  the  King  v.  Harwood* 

7.  In  ap  a^ion  for  a  falfe  return  a  fpecial  verdiel  found  the 
cu/lom  to  be  far  the  pari/hioners  of  annually  to  ek3  a 

church'Viarien  ;  that  S.  the  plaintiff  was  eUBed  by  the  pariflmners  to 
ferve  for  church-warden^  the  year  1 734,  and  utUil  another  be  dtofas 
that  at  a  vefiry  the  enfuing  year^  he  was  re^kBed  by  the  panfinmerSy 
but  at  the  vefiry  then  bolden^  the  vicar  and  one  church^toarden  ae^ottm* 
ed  the  vejiry  to  the  next  day^  and  the  vicar  then  cbofe  Chapman,  A 
mandamus  had  been  dire&ed  to  to  admit  and  fwcar 

in  the  plaintiff.  It  was  argued  for  the  plaintiff,  that  the  89th 
canon  of  1603,  that  all  church*wardens  and  queft-men  fliaD  be 
chofen  by  the  joint  choice  of  the  minifter  and  parifli,  if  it  may  be* 
if  not,  then  the  minifter  to  choofi:  one,  and  the  psoiih  the  odfecr^ 
has  never  been  received  as  law,  and  cited  Cro.  Jac.  532.  War- 
ner's cafc.  Cro.  Car.  551.  Hard.  378.  and  Carth.  118%  whcie 
Holt  Ch.  J.  (ays,  that  where  the  incumbent  choofes  one,  it  is  only 
by  ufage,  and  that  a  church-warden  is  a  temporal  officer.  Per 
Lee  J.  in  all  councils  and  eleAions  the  general  rule  is,  that  the 
major  part  binds,  and  cited  18  £.  4.  2.  and  HackwelPs  Modus 
tenendi  Parliament'.  Tlie  Ch.  J.  faid  that  the  queftion  is  whether 
the  adjourning  by  vicar  jointly  with  one  church-warden^  was  a 
valid  and  good  adjournment,  and  he  tliought  not;  and  that  if  vicar 
and  church-warden  had  fuch  a  power,  it  muft  be  by  cuftom  or  by 
rule  of  common  law ;  but  no  cuftom  is  found,  nor  is  there  any 
rule  of  common  law  to  veft  this  power  in  the  vicar,  nor  b  it  in 
the  power  of  church-wardens  to  adjourn  i  and  then  the  right  is  ia 
the  affembly  itfelf.  Per  Probyn  J.  the  vicar  is  not  a  neceflary 
party  at  the  veftry,  and  judgment  for  the  plaintiff  per  tol.  Cur. 
MS.  Rep.  Triu.  1736*  B.  R.  Stoughton  v.  Reynolds. 
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(C)    Favoured  or  relieved,  or  not, 

i.  ^T^HOUGH  church«-wardens  are  chofett  for  2  years,  yet.  for 
-^    caufe  parifliioners  may  difplace  them*     13  Rep.  70.  citeg 
26  H.  8.  5. 

2.  By  the  canons^  no  ecclefiaftical  judge  ought  to  die  any 
churcb^warden  to  the  court,  iut/o  as  he  may  return  home  again  to  his 
houfe  the  fame  day.     12  Rep.  III.  Hill.  10  Jac. 

3.  F6r  fuch  things  as  a  church-warden  does  ratione  ojfficii,  no 
vffion  by  the  fuccejfor  will  lie  agatnft  him  in  the  fpiritual  court* 
Godb.  279.  pi- 395.  Hill.  16  Jac.  B.  R.  BiOiop  v.  Turner, 

4.  Bill  againft  defends^nts  lately  church-wardens,  becaufe  they  'The  bill  wm 
refufedto  nuke  a  rate  to  re-imburfe  the  plaintiffs  according  to  a  vote  fJccecding 
and  order  of  the  veftry  j  and  cited  Jefferie's  cafe,  5  Rep.  that  the  church- 
majority    may  bind  as  to  patifh  duties ;   it  was  objected  that  ^^^^"''  *® 
they  fhould  have  come  when  the  defendants  were  church-wardens  f  ^^  J^^g  ^ 
that  if  they  had  been  decreed  to  pay,  they  might  have  re-imburfed  rate  accord- 
themfeives  by  a  rate;  per  Serj.  Philips,  a  decree  was  againft  ingto*nor- 
Dofior  Crowthcr  and  his  fucccffor,*  fo  here  would  have  it  againft  to  reimburfe 
thurch-wardens  and  fiicceflbrs*     2  Vem*  262.  pK  246*  Pafch.  them  feverai 
1692*  BattUy  v.  Coke  &  al'.  fomsofmo- 

^  '  ney  laid  ouC 

bjr  Older  of  veftry,  for  rtpairi  of  tbt  ehureb^  and  huVding  tvw  new  galleries  ;  and  their  accounts  hav- 
«g,  at  their  going  ottt  of  their  office,  been  taken  bj  auditors,  and  pafled  and  allowed  by  the  veftry, 
init  the  fttccaJing  church-wardens  heing  out  of  their  office,  and  new  onea  chofe ;  after  examination  and 
fubUcatvin  no  remedy  lay  bat  in  the  fpiritual  court,  or  againft  fuch  particular  pari/hioners  as  employed 
tfaem,  the  money  for  the  repairs  being  all  paid,  smd  the  remainder  due  being  for  the  galleries.  Cii. 
Free.  4a>    Btttily  t.  Cook. 

•  [  519  ] 

• 

5.  The  plaintiff  who  was  late  churcli-wurdenj  was*  decreed  to  be  ^»<**  «»*«• 
fnid  the  money  laid  out  for  the  ufe  of  the  parifh  with  cofts,  and  the  jani«'v.** 
decree  went  on  and  faid,  for  which  purpofe  the  veftry  of  the  faid  Ricii,  S.  P. 
pariih  are  to  take  notice  hereof,  (viz.  of  the  decree)  and  to  fet  a 

rate  accordingly,  and  what  the  church-wardens  fhall  pay  in  obe- 
dience to  the  decree,  the  fame  is  to  be  brought  into  their  accounts^ 
and  to  be  allowed  them  when  they  pafs  their  accounts  with  the 
pariih ;  cited  Chan.  Prec.  43.  in  cafe  of  Battily  v.  Cook,  as  Trin. 
2  W.  &  M.  the  cafe  of  Birch  v.  Barfton  &  al*,  church-wardens  of 
Lambeth. 

6.  On  a  difpute  between  impropriator  and  parlfhioners,  concerning 
6  right  to  a  houfe  for  which  he  brought  an  ejeflment  \  the  court 
Would  not  compel  the  church-wardens  to  produce  the  pari/h  books 
and  give  him  a  fight  thereof,  and  copies  of  what  concerned  his 
title,  for  his  and  their  intereft  are  diftinft  ;  for  it  was  not  a  paro- 
chial right,  but  a  title  which  is  now  in  queftion,  and  fo  no  reafon 
to  produce  the  parifti  books,  which  would  be  to  fhew  the  defend- 
ant's evidence.  5  Mod.  395,  396.  Pafch.  10  W.  3.  Cox  v. 
Copping, 

7-  The  church-wardens,  as  church-nvardens^  received  20  Lfor  the 
^fi  of  the  parijh  where  none  was  due,  and  by  mipahe  only,  and  upon 

S  f  2  being 


being  fen/ible  of  the  mi/lale^  repaid  the  trtonej.  The  fucceedlng 
church-wardens  brought  an  adion  for  the  money  againft  the  former 
ones;  per  Powell  J.  though  the  old  church-wardens  could  not 
plead  ne  unques  receiver ^  yet  they  might  plead  this  matter  fpeciaily ; 
and  per  Parker  Ch.  J.  it  is  not  neceffary  to  (hew  re-payment,  but 
only  that  the  money  did  not  belong  to  the  parifh ;  and  had  they 
paid  it  to  the  parijh  before  the  mi/lake  nuas  known^  the  pariih  would 
have  been  charged  with  this  money,  and  this  re-payment  was  an 
ad  done  in  difcharge  of  the  parifh,  and  fo  a  proper  plea  befOTC 
auditors.  See  lo  Mod.  22.  Pafch.  lo  Ann.  B.  R.  Biihop  t. 
Eagle. 

8.  In  an  aftion  by  prefent  church-wardens  againft  the  former 
ones,  the  court  was  clear  that  the  church-wardens  Hiould  be  edhaxi 
tl^eir  expences  and  furplufage^  in  cafe  their  expences  out-balanced, 
&c.  for  church-wardens  are  more  than  bare  receivers,  and  are  in 
all  refpe£is  bailiffs.  lo  Mod.  23.  Pafch.  10  Ann.  B.  R.  Biihop  v. 
Eagle. 

9.  Bill  againft  90  parifhioners  by  executrix  of  one  of  the  church* 
mfardem  of  Woodford,  to  be  re^imburfed  money  laid  out  by  the 
teftator  as  church-warden,  for  re^building  the  Jteeple  of  the  church. 
It  was  obje£ied  that  this  matter  was  proper  for  the  ecclefiaftical 
court,  and  not  for  this  court.  But  per  Harcourt  C.  the  plaintiiF  is 
proper  for  relief  in  this  court,  and  there  are  many  precedents  of 
the  like  nature.  One  in  the  time  of  Cowper  C.  againft  the  paoifh- 
ioners  of  St.  Clement's  for  the  organ  in  the  church,  and  many 
more  before ;  and  fo  that  objeAion  was  over-ruled,  and  the  canfc 
to  proceed  ;  and  decreed  that  the  parifliioners  (hould  re-imburfc 
the  plaintiff  the  money  laid  out  by  her  teftator,  with  cofts  of  this 
fuit,  and  that  the  money  ihould  be  raifed  by  a  parifh  rate.  MS. 
Rep.  Pafch.  13  Ann.  in  Cane.  Nicholfon  v.  Mafters  &  aT. 
Parifliioners  of  Woodford  in  Com.  EiTex. 

10.  Church-wardens,  as  being  a  corporation  for  the  goods  of  the 
parifli,  commence  a  fuit  by  and  with  the  confent,  and  by  order  rf 
the  parifh,  concerning  a  charity  for  the  poor,  ///  which  they  mifcar^ 

[  530  3  ried^  and  then  brought  a  bill  againfl  the  ftihfequent  chiirch'^uardins^  to 
be  repaid  the  cofts  by  them  expended,  and  had  a  decree  for  it.  But 
it  was  proved  xhsitfrom  time  to  time  the  parifh  ivas  made  acquainted 
nvith  fivhat  they  did;  and  though  there  was  no  veftry  by^refcrip- 
tion,  yet  a  veftry  book,  kept  for  the  parifli  afts,  was  allowed  as 
evidence  of  their  confent,  they  are  the  truftees  of  the  parifh  for 
all  matters,  and  therefore  the  cefty  que  truft  ilL  Parifhioncn 
ought  to  contribute,  and  not  lay  the  burthen  upon  thefe  poor  peo- 
ple the  church-wardens.  The  annual  fuccefEve  church-warden* 
need  not  be  made  parties,  as  they  are  renewed.  Per  the  maflcr 
of  the  rolls.  MS.  Cafes,  Trin.  Vac.  17 18.  Radnor  Parifh  in 
Wales. 
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(D)     Adions  by  or  againft  them ;    and   what  Re- 
medy they  have  when  their  Time  is  expired. 

I.  'T*HE  opinion  of  the  court  was,  that  the  wardens  of  the  Br.  Trefpafs 

^     goods  of  the  church  (hould  have  aftion  of  trefpafs  of  fuch  P.''  ^?^* 
goods  in  their  ward  being  taken,  notwithftanding  that  they  are  accordfngry, 
not   incorporated.     Thel.  Dig.  21.   lib.  i.  cap.  23.   f.  i.  cites  and  that  it  U 
Hill.    II  H.  4.  12.    and  fays,  that  fo  it  was  held  8  H.  c.  4.  &  ^i?^""*:  , 

rr»  •  »x    "J  '  ^    ^  w"»c  that 

Inn.  37  H.  O.  30.  iftheydie^ 

tbtlr  execu^ 
urs  (hftll  have  the  a£lion  of  goods  carried  away  in  the  life  of  the  teftator*   But  Brooke  fays^  quaere  inde| 
for  iht  fuccejor  cannot  have  the  adtiooy  by  reafia  that  tbey  are  not  incorporated* 

.  2.  And  fuch  writ  was  brought  where  the  goods  were  taken  in 
the  time  of  other  wardens,  Thcl.  Dig.  21.  lib.  I.  cap.  23.  f.  2. 
cites  Pafch.  19  H.  6.  66.  and  fays,  that  Fitzh*  in  the  writ  of 
trefpafs  in  his  Nat.  Brev.  foU  91.  afilrms  that  fuch  writ  lies  well. 

3.  Though  the  parifliioners  {hall"  not  have  account,  yet  they  Thel.  DJg. 
may  appoint  ne^iu  wardens^  and  th^jfhall  have  account  againfl  the  *'•  ^>b.  i. 
old  wardens^  and  fo  fee  that  as  to  things  perfonal  they  are  a  corpora-  cftci*!  C^* 
tion  by  the  common  law ;   per  Needham.     Br.  Corporation,  pU 

^^.  cites  8  £.  4.  6. 

4.  Trefpafs  by  wardens  of  a  church  de  lihro  in  cujlodiafua  ex*  Thd.  Dig. 
yiente  capf  l^f  afpori  ad  damnum  parochianorumy  and  not  ad  dam-   i»5»''*>«'o» 
num  of  the  wardens;    and  good  per  Littleton  &  Needham  j  and  ciiSa*!'  c?* 
here  the  new  wardens  Jbatl  have  aSiion  of  account  againjl  thefrjl  —S.  P.  hcl4 
wardens.    Br.  Damages,  pL  124.  cites  8  E.  4.  6.  accordingly 

°         *■  perLittletoq 

it  Needham  J«    Br.  Corporations^  pL  55.  cites  S.  C. 

5.  Where  an  obligation  is  made  to  them  and  to  their  fuccejfors^ 
and  they  die,  their  executors  fhall  have  aftion,  and  not  their 
fiiccefibrs.    Thel.  Dig.  21.  lib.  i.  cap.  23.  f.  6.  cites  20  E.  4.  2. 

6.  It  was  faid  that  ihey  (hall  have  aftion  of  trefpafs^  and  appeal  Br.  Tref- 
ofthe  goods  of  the  parifbionersy  becaufe  they  are  charged  with  them,  ^^*g  ^^'^^' 
&c,  'Diel, Dig.  21,  lib.i,  cap.  23.  f.4.  cites Trin.  12H.  7.  27.  that' they* 

.  may  have  aii 
afpeal  of  robbery  of  fuch  goodt, 

7.  It  was  held  that  they  Ihoul^  have  eje6lionefinme\  if  they  ara 
cjefted  of  land  leafed  to  them  for  years.  Thel.  Dig.  21.  lib.  i. 
cap.  23.  f.  5.  cites  Trin.  15  H.  7.  8. 

8.  And  they  have  had  a^ion  upon  the  cafe.  Thel.  Dig.  21. 
lib.  I.  cap.  23.  f.  4.  cites  Trin.  26  H.  8.  5^ 

9.  If  goods  of  the  church  are  taken  away,  and  afterwards  tie   [  531  1 
church-wardens  in  whofe  time  they  were  taken  away  are  out  of 

their  office^   and  they  bring  an  a£tion  for  the  goods,  they  may 

fuppofe  it  to  be  ad  damnum  ipforum  ;    or,  ad  damnum  parochiatwrum^ 

at  their  eleAion  \    but  if  the  fucceffors  bring  the  a£tiou,  they  mufl 

cfnecc/Jttj  ftippofo  it  ad  damnum  parochiamrum*     Agreed  per  Cur. 

S  f  3  5ind 


S3i  Cturc^-'lDattienct* 

and  judgment  accordingly,  though  the  juftices  at  firft  concdve4 
that  the  predeceflbr  church-warden  could  not  have  adion,  hia 
time  being  paft.  Cro.  £.  145.  pi.  5.  Mich.  31  &  32  EIiz.  C.  B^ 
and  ibid.  179.  pi.  ii,  Pafch.  32  Eliz.  B.  R.  Hadmanir.  Ring- 
wood. 

10.  A  church-warden,  by  the  common  law,  may  maintain  an 
aBion  on  the  cafe  for  defacing  of  a  monument  in  the  church.  Godby 
279.  pi.  395.  Hill.  16  Jac.  B.  R.     Bifhop  v.  Turner. 

11.  Writ  ijfuedto  the  ^fifop^  commanding  him  to  admit  a  churd^ 
warden  ele£ked  by  the  parifh.  Palm.  50.  Mich.  17  Jac  B.  R« 
The  Parifh'of  St.  Balaunce  in  Kent« 

1 2.  A  prohibition  was  prayed  to  the  archdeacon  of  Exeter^ 
becaufe  he  proceeded  to  excommunicate  the  plaintiff,  for  that  be, 
being  church-^warden^  rrfufed  to  prefent  a  notorious  delinquent^  ieis^ 
admonijbedi  and  a  prohibition  was  granted ;  for  they  are  not  to 
dired):  the  church-warden  to  prefent  at  their  pleafure ;  but  if  one 
church-warden  does  refjufb  to  prefent,  he  may  be  prefented  by 
his  fucceiTor.  Freem.  Rep.  298,  299.  pL  356.  HiU.  x68au 
Selby's  cafe,  cites  13  Rep.  5. 

13.  A£tion  lies  for  ri//;7g  church-warden  to  account^  thai  ,hM 
accounted  before j  though  nothing  more  is  done,  and  though  nothii^ 
enfued  but  an  excommunication,  and  no  capias  nor  any  cxprcu 
damage  laid.  2  Show.  145.  pi.  121.  Mich.  32  Car.  2*  B.R., 
Gray  v.  Dight,  alias  Day. 

14.  If  money  be  di/burfed  by  church-wardens  for  repairing  die 
church)  or  any  thing  elfe  merely  ecclefiaftical  or  fpiritual,  the 
fpiritual  courts  (hall  allow  their  accounts ;  but  if  diere  be  any 
thing  elfe  that  is  an  agreement  between  the  parifiiioncrs,  the  foe- 
ceeding  church-wardens  may  have  an  adion  of  account  at  law, 
and  the  fpiritual  court  has  not  jurifdiflion.  12  Mod.  9.  Hidu 
3  W.  &  M.  in  B.  R.    Styrrop  v.  Stoakcs. 

Br.  Tref.  1 5.  The  goods  of  die  parifli  are  in  his  cuftody,  and  he  may 

paft,pi.aoo.  have  trefpafs  for  them;    per  Holt  Ch.  J.     12  Mod.  116.   HilL 
T^&  8  W.  3.    The  King  v.  Rees. 

16.  The  fucceeding  church-wardens  may  haye  an  adion  ^piii& 
their  predeceflbrs  for  the  goods  of  the  parifli.  Comb.  417.  HilL 
9  W.  3.  B.  R.    in  cafe  of  the  King  v.  Morgan  Rice. 

17.  Church-wardens  may  bring  aBions  for  debts  due  to  the  pa« 
rifh  in  their  own  names  \  for  they  are  a  corporation.  Agreed. 
Farr.  11 6.  Mich,  i  Aim.  B.  R.  in  cafe  of  Thimblcthorp  v. 
Hardefty. 

i  8.  If  there  be  a  cujiom  for  the  church-wardens  to  coUeB  money 
fir  theparifh  clerks  an  adion  on  the  cafe  will  lie  againil  him^^ 
not  doing  it.  6  Mod.  253.  Mich.  3  Ann.  B.  R*  in  cafe  c^ 
Parker  v.  Clerk. 

19.  The  pariihioners  may  call  the  church-wardens  into  tie 
fpiritual  court  for  the  money  that  they  have  received.  MS.  Cafe9| 
Mich.  7  Ann.  B.  R.  Holloway  v.  Knight  \  but  quaere  if  one 
\>x  two  of  the  parifli  may  do  this  when  all  the  reft  are  agreed. 

ao.  If  church-wardens  receive  money  by  mijlake^  (it  not  bein{ 
due  to  them,)  and  before  knowledge  of  the  mifiake  pay  it  over  to  tkk 

parj/i 


pafijh  for  wHofe  ufe  they  received  it,  whether  they  may,  tfter 
they  are  out  of  their  omce,  be  charged  in  an  indebitatus  af* 
fumpfit  for  the  money,  was  made  a  queftion,  and  Powell  J. 
thought  they  might,  out  Parker  Ch.  J.  thought  they  could  not. 
See  io  Mod.  23.  Pafch.  zq  Ann.  B.  %•  in  cafe  of  Eagle  and 
Biihop. 

21.  Tvro  ju/lices  made  an  $rder^  to  compel  the  prefent  church-  sbiw'fP#- 
wardens  of  Ely  to  pay  to  the  precedent  ones,  or  their  executors^  40  A  "^  ^»^ 
quafhed  ♦  per  Cur.  for  they  have  no  fuch  authority^,     2  Shaw's  cites  s.  c. 

Pra£l.  Tuft,  29.  cites  HiU.  1712,    The  Church-wardens  of  Ely's  iwd. 

cafe.  "«•  "*• 


s.  c« 


fox  more  of  Chvirchrwardens  in  general,  fee  Ij^tOjlibitfon^ 

and  other  proper  titles. 


-^^^f^^^^^^^t^^^tmrnm^rmmmmi^  ■«nMHM.«*Mi.aB««B>i>ir"H«««^V«1«awii^F*P-^'^nr 


Ctrcttttp  of  %tiitia. 


(A)    Grcuky  of  Adion ;  and  what  is  a  Bar  to  it, 

f «   T  F  I  grant  to  my  tenant  to  bold  tvithout  tmpeachtrent  ofnvafte^  19  H.  6» 

Jl^  or  a  lord  grants  to  his  tenant  that  he  Ihall  not  be  pu-  ^'^'^  **' 
niihed  in  cejjavity  &c.  or  th^  king  grants  to  one  to  he  difcharged    ^   *    "* 
ofdifmesy  the  fame  may  be  pleaded  by  reiutter,  and  the  party  not 
put  to  bring  his  adion  of  covenant,  or  to  fue  hj  petition.     Heath's 
Max.  44)  45.  cites  19  H.  6.  62. 

2.  And  fo  it  feems  of  'wq/le  in  21  H.  6.  47.  [though]  the  Br.  Barre, 
grant  [be]  by  leafe,  whereof  doubt  is  made  afterwards  in  21  H.  sc^as'p* 
7-  23  &  ^o.    where  the  ^principal  cafe  was,   that  the  obligee  by  Coningfl- 
granted,  that  if  he  did  implead  the  obligor  (before  fuch  a  day)  the  ^x  ^^  ^^' 
pbligation  (hould  be  void,  and  a  good  bar  j   and  upon  that  rea-  j!J^re"'d 
fon  ihall  the  garni/bee,  or  tenant  by  receit^  rebutt  by  a  releafe  or  Tremay]e  e 
warranty^    Heath's  Max.  45.  contra,  that 

it  was  only 
a  fparing  for  the  ttme,  and  no  rdeafe ;  and  Fineox  Ch.  J.  at  firft  to  the  /ame  intentj  that  it  founds 
cmly  in  covenant;  and  that  if  the  party  breaks  the  covenant,  he  ihall  only  have  an  a^ion  of  covenant  x 
fa  where  a  man  grants  to  his  tenant,  that  he  will  not  diftrain  him  betore  Michaelmas,  there,  it  he 
diftrains,  the  tenant  fhall  only  have  an  a£^ion  of  covenant.  But  Brooke  fays,  quere  inde ;  for  it  feemt 
Sc  fhaU  be  pleaded  in  bar  to  avoid  circuity  of  a>Aion.  And  per  Fineuz,  if  one  icafes  land  for  life  or 
yean,  and  after  grants  by  another  deed,  that  the  lelTee  fhall  not  be  tm{feached  of  wii(>e,  and  the  leifor 
^riogt  waftcy  theie  the  leiTee  Aall  have  only  aAion  of  covenant.  But  Brooke  i'ays  chat  the  praftice  ia 
p  coAtm ;  for  jie  may  plead  it  in  bar  to  avoid  circuity  of  action.  But  afterwards  Fioeux  changed  hit 
opinion,  and  took  a  difference  between  a  defeafance  of  an  obligadon  and  a  condition  of  an  obligation, 
^d  held  that  this  grant  made  the  obligation  void  \  and  fo  Fineux,  Coninglby,  and  Elliot,  were  againfk 
Tumiile  fuid  ^loorc,  i...     B;»  Chants,  pi.  58.  cites  S*  C»  k  S.  P.  a<^«ordingly.<— B(.  Defea. 

5(^  iiDce, 


S^t  t  Ctrcultp  of  aston* 

fance,  pi.  i  e.  cites  S.  C.  and  Brooke  fays,  that  the  beft  opinjon  vnt,  that  it  It  a  good  4c/eafisce 
bar  ot  the  allien  ;  for  a6lion  perfonal  once  fufpended  is  gone  for  ever  ;  but  that  it  is  faid,  that  it  a 
not  enuxe  as  a  leleafe  or  acquictmce,  but  as  a  defeafance. S.  S.  cited  PI.  C.  156.  b. 

3.  And  upon  the  reafon  aforefaid  it  is,  that  where  one  thing 
is  granted  in  law  fo  [Jor]  another^  efpccially  of  things  exfcutorjj 
and  not  executed^  if  he  be  interpleaded  of  that  which  to  him  ap- 
pertains, he  (hall  plead  the  fame  in  bar  of  that  whereof  he  made 
the  grant,  as  appears  by  Perkins  in  the  title  of  Exchanges,  where 
rent  is  granted  for  diftrefs.     Heath's  Max.  45. 

4.  But  yet  by  15  Ed.  4.  [2.]  9  E.  4.  [19.]  and  24.  £•  3. 
[54*]  abridged  by  Brooke,  tit.  Conditions,  pi.  61.  it  fecms  in 
that  cafe  to  be  to  the  contrary,  becaufe  executed,  and  therefore  not 

r  CQ^  T  like  where  an  annuity  is  granted  pro  con/ilio:  the  like  where  00c 
holds  to  inclofe  taking  the  ancient  pale,  or  where  one  grants  to  mc 
an  annuity  to  have  a  gorfe,  or  a  gutter  in  my  land^  becaufe  an  eafe^ 
tnent.     Heath's  Max.  45. 

5.  In  affife  which  remains  for  default  of  jurors^   and  after  die 
plaintiff*  retea/es,  this  (hall  be  pleaded  to  avoid  circuity  of  a^lion^ . 
by  certificate  of  alEfe  after.     Andfo  where  a  man  is  bound  in  m 

Jlatute^  and  after  releafesy  the  defendant  fball  have  venire  facias^ 
and  this  in  avoidance  of  circuity  of  action  iy  audita  ^uerela^ 
Br.  Garnifh,  pi.  9.  cites  20  H.  6.  28. 

6.  A.  covenanted  with  B.  to  colleB  B*s  rent  in  D.  and  for  not 
coUefting  them  B.  brought  covenant,  A.  pleaded  that  B.  hiff^elf 
interrupted  his  colleEling  the  fame  i  judgment  fi  adio,  &c  it 
was  infilled,  that  the  plea  was  not  good ;  for  if  it  was,  then 
a£lion  of  trefpafs  lay  againft  B.  in  which  A.  might  recovci  his 
damages.,  But  the  court  held  the  plea  good  in  avoidance  §fcircmij 
ofaElion;  for  if  A.  fhould  bring  trefpafs  and  recover  damages, 
then  B.  fliould  have  writ  of  covenant  againd  A,  and  recover, 
which  circuity  of  aftion  the  law  will  not  fufFer,  &c.  Kelw. 
34.  b.  35.  a.  pi.  2.  Hill.  13  H.  7.    Anon. 

Br.  Cove-  7.  \l  you  covenant  toferve  mcy  and  I  to  give  you  5  L  for  your fervice^ 

"■  tes*S*'c *'  ^^  y^^  covenant  to  marry  my  daughter,  and  I,  in  like  manner, 

to  give  you  20 1.  as  a  marriage  portion,  if  you  ferve  mc  not,  or 

marry  not  my  daughter,  I  may  plead  the  fame  in  bar ;  othcrwifc 

if  the  covenant  on  either -part  had  been  cxprefs,  and  not  df- 

Pending  upon  the  other's  aEl.  Heath's  Max.  45, 40.  cites  15  H.  7.  lo- 

8.  Circuity  of  aftions  is  where  there  is  an  equality  to  be  recovered 

in  both  anions.     Mo.  23.  pi.  80.  Pafch.  3  Eliz.    Anon. 

Cro.E.*«;a.       p.  If  A.  enters  into  an  obligation  to  B.  and  B.  covenants  not  t9 

▼.  le'fferiM*  /"'^  ^^^  ^^''^  ^^  f^^^  before  Mich,  and  B.  brings  debt  before  Mich* 
S.  c.  ac-  A.  cannot  plead  this  in  bar,  but  muil  bring  aAion  of  covenant  | 
^of«|ingly,  as  but  if  thc  covcnant  had  not  been  to  fue  at  all,  it  is  reafonaUc 

Spal^poi'nt"  *^  ^^^^  ^^'^J  ^^  avoid  circuity  of  a£lion,  to  allow  its  being 
that  it  is  not  pleaded  in  bar  of  the  a£lion,  but  not  in  the  other  cafe.  And« 
Sb'/^'buf  3°7:  P^J^^-  Trin.  36  Eliz.     Dowfc  v.  Jeffries. 

the  party  is  put  to  his  writ  of  cOTcnaot  if  he  be  fued  before  the  time;  bat  if  the  coveiUDt  had  beea 
.    |iot  to  fue  at  ail,  there,  peradvcnture,  it  might  enure  as  a  releafe,  and  to  be  pleaded  in  baf,  bat  aoC 
here  ;  for  it  never  was  -the  intent  of  the  parties  to  make  it  a  rele^fei  and  it  was  adjudged  for  the 
|>lainL;tf«  /'  ,    ' 

10.  Debt 


Circuity  of  aftiom  53^ 

TO.  Debt  on  a  bond  of  200/.  The  defendant  pleaded,  that 
after  the  bond  made,  the  plaintiff  covenanted  by^indenture  ihewn 
in  court,  that  if  the  defendant  Ihould  at  fuch  a  day  pay  100 1. 
the  bond  (hotdd  be  void,  and  alleged,  that  he  paid  the  money  at 
the  day ;  and  upon  demurrer  all  the  court  held,  that  he  may  well 
plead  it  in  bar,  without  being  put  to  his  writ  of  covenant  by  cir- 
cuity of  adion.  Cro.  £.  623.  pi.  16.  Mich.  40  &  41  Eliz. 
B.  R.     Hodges  v.  Smith. 

11.  In  debt  for  rent  on  leafe  for  years;  the  defendant  pleaded  But  not 
in  bar,  that  the  leffor  did  covenant  that  the  leflce  might  deduft  M^Ma**!! 
fo^  much  for  charges,  and  upon  demurrer  this  was  adjudged  a  in  another 
good  plea,  it  being  a  thing  executory,  and  the  covenant  in  the  ^^^  >  ^<>«" 
fame  deed,  and  the  party  fliall  not  be  put  to  circuity  of  aftion,  haVnot*^"* 
and  to  bring  adion  of  covenant.    Lev.  152.  Mich.  16  Car.  2.  taken  away 
B,  R,   Johnfon  v.  Carre.  •  t^c  cffea  of 

^  the  former  j 

and  a  later  covenant  cannot  be  pleaded  in  bar  of  a  former ;  but  the  defendant  muft  bring  his  a^ion 
upon  the  laft  indenture  if  he  would  help  himfelf,  and  judgment  accordingly  per  tot.  cur.  %  Vent.  227, 
ai8«  Mich*  2  W.  &  M.  in  C.  B*  Gawden  t.  Draper. 

12.  If  A.  and  B.  are  jointly  and  feverally  bound  to  H.  and  • 
H.  covenants  with  A.  that  he  will  not  fue  A.  this  is  not  a  de- 
feafance,  for  ftill  there  is  a  remedy  on  bond  againft  B.     Other- 
wife  if  A.  only  had  been  bound,  for  then  fuch  covenant  excludes 

him  from  any  remedy  for  ever,  to  avoid  circuity  of  adipp ;   per    [  534  ] 
cur.     2  Salk.  575.  pi.  3.  Pafch.  13  W.  3.  B.R.  in  cafe  of  Lacy 
V.  Kinafton. 

13.  Infinitum  injure  reprobatur^    See  Maxims. 

For  more  of  Circuity  of  Aftions  in  general,   fee  2Bar,   and 

other  proper  titles. 


(A)    ctrtumtjentton* 


t.  A  B I L  L  to  be  relieved  agaitift  a  bill  of  f ale.  The  cafe  was ; 
£\,  A.  being  in  prifon,  B.  his  landlord  came  to  him,  and 
pretending  friendship,  and  to  procure  his  enlargcmenty  perfuaded 
A.  to  make  over  his  ftock,  &c.  to  him,  and  he  would  pay  A/s 
debts,  and  return  the  overplus.  A.  made  a  bill  of  fale,  and  B. 
poflefled  himfelf  of  the  goods,  and  more  than  was  contained  in 
the  bill  of  fale,  but  paid  no  debts,  nor  got  him  out  of  prifon  as  he 
had  protmfed.  The  court  being  fatisfied  the  bill  of  fale  was  made 
m  a  trufty  decreed  an  account,  Fin,  Rep.  175.  Mich*  26  Car.  2. 
Jones  Y«  Prior,  ?      . 

•»  '  o.y  Aflumpfit, 


^34  Cirotmbetitiom 

2.  Aflumpfit^  that  in  confideration  of  half  a  crown  by  the 

plaintiff  in  hand  paid  to   the  defendant;^   he  promifed  to  pay 

2  grains  of  rye  upon  Monday  the  29th  of  March  in  fuch  a  year, 

4  grains  the  next  Monday  after^  and  fo  on  by  progrcf&onal  aritb- 

metic  every  Monday  for  a  year,  and  non  affumpfit  pleaded.     Per 

Cur.  upon  motion,  let  them  go  to  trial ;   and  though  this  would 

amount  to  a  vail  quantity,  yet  the  jury  will  confider  of  the  foUj 

of  the  defendant,  and  give  but  reafonable  damages  againfl  him. 

6  Mod.  305.  Mich.  3  Ann.  B.  R.  Thornboroughv.  Whit-icrc. 

In  this  cafe        3.  Francis  Broderick  being  feifed  of  a  confiderable  eft  ate  in  fec^ 

it  was  de.      made  his  will,  and  devifed  it  to  Thomas  Broderick  the  defendant. 

Srdcfcnd-    Francis  himielf  executed  the  wily  but  it  was  not  attejled  in  bis  pre* 

flDt  do  ac-    fetue  by  3  wtfieffes.    Francis  died,  and  the  defendant  Thonm 

count  for  the  finding  that  the  will  was  void,  for  100  guineas  paid  by  him  to 

profits*of  the  ^^  plaintiff  George  Broderick,  who  was  Francis's  heir  at  law^ 

freehold       procured  from    the  plaintiff  a   releafe^    which  recited  that  Frgm^ 

^uStiff  Md  ^-^^  ^y  ^'^  ^  ^^^  ^^^y  executed^  had  devifed  his  cftate  to  the  dc- 
the^efuidl  fcndant  Thomas ;  and  the  defendant  Thomas  thinking  himldf 
ant  to  have  not  fafe  with  the  releafe  only,  for  50  guineas  more  prevailed 
sdl  juft  al-  ^j^j^  ^g  plaintiff  to  ccmvej  the  lands  by  leafe  and  releafe  to  one  Day^ 
debts  and  le-  "^^^  ^'^^  truflee  for  the  defendant  Thomas,  to  whom  Day  after* 
gadespaid  wards  convcyed.  Afterwards  the  defendant  Thomas,  upon  a 
Ae^^intiff  ^^^^*^'^  confidcration,  conveyed  part  to  one  Parker,  who  had  not 
t»  account  any  other  notice  of  the  invalidity  of  the  will,  fave  that  he 
for  i5ogui.  heard  it  mentioned  in  common  difcourfe.  The  plaintiff  broug^ 
Se7«.!u^t,*  his  bill  agiinft  the  faid  T.  Broderick,  Day  and  Parker,  to  have 
witbinte'  the  releafe,  leafe,  and  releafe  delivered  up  as  fraudulently  ob- 
reft,  &c.  tained ;  and  it  not  appearing  that  the  plaintiff,  at  die  time  of 
pur^afor  ^^  making  the  releaie,  &c.  knew  that  the  will  was  bad,  the 
bona  fide  oi  Ld.  C.  Harcourt  decreed  that  they  ihould  be  delivered  up  \  and 
part  of  the  jt  not  appearing  that  Parker  was  privy  to  the  fraud,  though  he  had 
lands!  he  heard  of  the  invalidity  of  the  will  as  above,  it  was  decmd  *  that 
ibaii  recon.  he,  upon  receiving  his  purchafe-money  with  intereft,  (hould  coif- 
^r  ^ff**  ^^  *^  ^^  plaintiff,  and  ihould  account  for  the  rents  and  pio« 
u^n%y.  ^^  which  he  had  received,  and  be  allowed  what  ,h^  had  laid 
mentof  the  out  in  repairs  or  odierwife.  MS.  Rep,  Mich,  la  Anot  Caiic« 
Turchafe-      firoderick  v.  Broderick  &  al'. 

money  with 

Intereft  at  5 1.  per  cent,  becaufe  he  had  ncdce  of  the  Invalidity  of  the  derife  by  comoMa  iifiit^ 
though  not  adual  notice  from  the  pUintiflf  or  defendant  j  and  chough  he  was  ooc  a  frndukait  p«r« 
chaior,  yet  he  was  a  rafli  one,  and  ought  to  haTc  inquired  into  the  validity  of  the  wi^,  gc  got  the  hc|| 
at  law  to  join  in  the  conveyance  to  hyn  \  per  Harcourt  C.    £x  rcUtJonc  altetitts. 

•(535  3 

4*  Dr.  Dent  being  parfon  of  the  parifli  of  C  in  Eflez^  and 
Sir  •  •  .  •  Buck  having  lands  in  that  parifli,  told  Dr.  Dent  thai 
tliere  was  a  modus  of^os*  per  ann.  paid  time  mi  ef  mind  for  his 
lands  in  the  pariih ;  and  to  fatisfy  and  convince  the  dodor  of  it, 
htjbewed  a  copy  of  a  record  in  B*  R.  tempore  Eliz*  where  m  frM^ 
Ktion  nvas  granted  againft  the  parfon  in  a  fuit  for  dtbes  in  courts 
chriftbn  upon  a  fuggeftion  of  diis  modus ;  whereupon  Dr*  Denc 
did  agree  with  Sir  • . .  •  Buck  to  take  40  s.  per  ann.  for  tbo 
tithes  of  Sir  •  • , .  Buck's  lands  in  tliat  pariih  ^  but  it  ap^^^ 

13  Ui 
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in  ih»  caufe  that  Sir  — — -  Buck  did  fupprefs  part  of  the  record^ 
nvherein  afiemvards  a  confultation  was  granted^  and  thereby  deceived 
Dn  Denty  and  drew  him  into  this  agreement)  for  that  reafon 
the  lords  did  make  void  the  agreement^  being  obtained  by  fup-r 
prefling  the  truth.  MS*  Rep.  Mich.  1 2  Ann.  in  Cane,  cited  in 
cafe  of  Broderick  t.  Broderick^  at  the  cafe  of  Dr.  Dent  ▼•  Buck 
in  Dom.  Proc. 

^or  xnore  of  Circumvention  in  general,  fee  Cotlftt^  4f^dU,ll> 
^tltOT^  (Y.  a.)  smd  other  proper  titles. 


(titdtton  out  of  tl)e  SDtoee&« 


(A)     By  Statute  of  Hen.  8. 

T.  32  H.  8.  cap.  'ATO  perfonjball  be  cited  before  any  judge  fpirhiuil  Lewis  and 

9.  /  a.        ^^   out  of  the  diocefs,    or  particular  jurifdiaion  ^^f/^,.^ 

^here  the  perfon  dtedjball  be  inhabiting^  except  for  any  fpiritual  of  Effcx,  in  th« 

fenecy  or  caufe  done  or  neglecfedj  by  the  bijhop  or  other  perfon  having  <i»occft  of 

J^ritual  jurifdiaion,  or  Oy  any  other  perfon  within  the  jurifdiaion  Jj^/^*^ 

^hereunto  hejball  be  cited;  iotfuhftrae- 

5.  3.  And  except  it  be  upon  matter  of  appeal,  <^  for  other  lanvful  ''*"  •/  '''^* 

caufe  wherein  any  party  Jball  find  himfelf  grieved  by  the  ordinary,  i£fc,  S^T'/S/i-J 

of  the  diocefs,  Isfc.  afier  the  matter  there  Jirji  commenced  i   or  in  cafe  cwntjofEf- 

the  bi/bop,  £aV.  infill  not  convene  the  party  to  befued  before  him  g  or  in  /<«».  »y  Por- 

fafe  the  bi/hop^  ts^c.  be  partv  to  the  fuit,  or  in  cafe  any  bifhop,    isfc.  ctmrtl/ 

ntakes  requejf  to  the  drchbi/hop  orfuperior  ordinary  to  take  the  matter  arcbeseftbt 

hfore  him,  and  that  only  where  the  law  civil  or  canon  doth  affirm  exe^  ^f^^^r^ 

cution  offuch  requejl  to  bo  lawful,  upon  pain  of  forfeiture,  to  the  perfon  {y  inLon^ 

cited,  of  double  damages  and  cojls,  to  be  recovered  againji  fuch  ordinary,  ^m,  w^«r« 


any  perfoni  inhabiting  within  his  province  for  caufes  of  herefy,  if  the  ^J/j^'"^* 
ordinary  immediate  confent ;  or  do  not  his  duty.  deanrj^  ex- 

S.  5.  This  aBjhall  not  extetid  to  the  prerogative  of  the  archbi/bop  of  ^^ffrm  /bs 
Canterbury,  of  calling  perfons  out  of  the  diocefs  for  probate  of  te/faments.  ^[  hi^ptf 

S.  6.  No  arcbbijbop,   (ffc.  Jhall  demand  any  money  for  the  feal  Londony 
of  a  citation  than  only  jd.  upon  the  penalties  before  limited.  whereof  the 

8.  7.  This  aa  Jball  not  be  prejudicial  to  the  archbi/bop  ofTork^  Al^deAr^ 
concerning  probate  of  teflaments  within  his  province.  €uhut  h  the 

ebiff,     Re- 
Iblred,  U^t  the  body  of  the  z€t  U,  that  no  nuoncr  of  perfos  Qiiil  be  faencefort])  cited  before  any  ordinary^ 

'  •     •         ■   ■    ■  '  '      •  ■  '         •  •  ^c. 


S3^  Citation  out  of  tU  DiocefU* 

&e.  oat  of  the  diocefs  or  peculiar  jurifdi^ion  where  the  perfon  ihail  be  dwelling  \  and  if  he  ihall 
be  cited  out  of  the  peculiar  before  any  ordinary,  a  fortiori,  the  court  of  arches,  which  fits  in  a  peculiar, 
ihall  not  cite  others  out  of  another  Jiocefs  ;  and  theie  words  (out  of  the  diocefs)  are  to  be  meant  oat 
of  the  diocefs  or  jarifdidk}n  of  the  ordinary  where  he  dwells,  but  the  esennpt  peculiar  of  the  archbiflM^ 
is  out  of  the  jurifdi£tion  of  the  bi(hop  of  London,  as  St.  Martinis,  and  other  places  in  Londoos  *re  doc 
part  of  London,  although  they  are  within  the  circumference  of  it.     it  is  to  b^  obfervcd,  that  the  pre- 
amble reciting  the  great  mifchief^  reciter  cxprefsly,  that  the  fubjeds  were  called  by  coaapnlforr  proceis 
to  appear  in  the  arches,  audience,  and  other  high  courts  of  the  archbiihopric  of  this  realm  ^  fo  as  tht 
itttertkn  of  tte  faiJ  fl<3  ivji  to  nduie  the  archhjbop  to  his  proper  diccejsf  or  pfcuHar  jurljdiffnuty  uttUji  it 
were  in  5  cafa  :     ift,  For  any  jpintual  offence  or  cauje  committed  or  omittid^  contrary  to  tin  right  txd 
duty,  by  the  b'ljhop,  &c.  which  word  (omuted)  proves  that  there  ought  to  be  a  default  in  the  ordinary, 
adly,  Except  ft  be  in  cafe  of  apfeal,  and  other  laiuful  caufe,  vjherein  the  party  Jbali Jind  bimjelf  gruvtd 
hy  the  ordinary y  after  the  matter  or  caujc  tberefrj}  begun  j  ergo,  the  fame  ought  to  be  firft  begun  bef(xe 
the  ordinary.     3dly,  In  cafe  that  the  bffyf  of  the  diocefs^  or  other  immediate  judge  or  ordinary,  dart 
not  or  ivill  not  convene  the  party  to  befucd  before  him,  where  the  ordinary'  is  called  the  immediate  jiu^e, 
as  in  truth  he  is^  and  the  archbiihop,  unlefs  it  be  in  his  own  diccels  (iltefe  fpecial  cafes  excited)  imme- 
diate judge,  Tiz.  by  appeal,  &c,     4thly,  Or  in  cafe  that  the  bijbcp  of  the  diocefs,  or  the  judge  of  the 
place  within  whofe  jurifdi^ion,  or  before  whom  the  fuit  by  this  a6l  fhould  be  begun  and  profecuted,  ie 
fartf  dircBly  or  indireffiy  to  the  matter  or  caufe  of  the  fame  fuit,  which  claufe  in  expiefs  words  ti  a  foil 
cxpoHtion  of  the  body  of  the  att,  viz.    that  every  fuit  (other  than  tliofe  which  are  exprcfTcd)  ought  u> 
he  begun  and  profecuted  befcne  the  bilhop  of  the  diocefs,  or  other  judge  of  tJie  fame  place.      Sthiy,  la 
cafe  that  any  bi/b^p,  or  any  inferior  judge y  having  under  him  jurifdiftion,  &c.  make  rejuejt  or  inftaoce 
to  the  archbijhop,  bijhopy  or  other  inferior  ordinary  or  judge,  and  that  to  be  done  in  cafes  cmly  where 
the  /aw  civil  or  common  doth  affirm^  &c,  by  which  it  fully  appears  that  the  ^€t  intends  that  every  ordj- 
nary  and  ecclefiailical  judge  (hould  have  the  conufance  of  caufes  within  their  jurifdidion,  wrthcot  any 
concurrent  authority  or  fuit  by  way  of  prevention  j  and  by  this  the  fubje^l  has  great  benefit,  as  well  by 
faving  of  travel  and  charges  to  have  ju(lice  in  his  place  of  habitation,  as  to  be  judged  where  be  and  the 
matter  is  bed  known;  as  alfo  that  he  (hail  have  as  many  appeals  as  his  adverfaiy  in  the  higbeft  OHirt 
at  the  firft.     Alfo  there  are  2  provjfxs  which  explain  it  alfo,  viz.  that  it  ihall  \c  lawful  for  every 
archbiihop  to  cite  any  perfon  inhabiting  in  any  bifliop^s  diocefs  within  his  province  for  matter  oi  bire^ 
(which  were  a  vain  provifo  if  the  a£t  did  not  extend  to  the  archbiihop ;  but  by  that  fpecial  provifo  for 
kerefy,  it  appears  that  for  all  caufes  not  excepted  it  is  prohibited  by  the  a£^).     Then  the  words  of  tht 
provifo  go  further,  if  the  bxfn'P  or  other  ttrdina  y  immediately  hereunto  conjenty  or  if  the  fame  bjAop  or 
ttber  immediate  ordinary  or  judge,  do  not  bis  duty  in  puwjhmtn:  of  the  fame  \  which  words  (inuneiLafidy) 
and  (immediate)  expound  the  intent  of  the  makers  of  the  ad.     2dly,  There  is  a  faving  for  the  arcb* 
1)i(hop,  the  calling  any  perfon  out  of  the  diocefs  where  he  ihall  be  dwelling  in  the  probate  of  any  tefta- 
ments ;  which  proviio  ihould  be  alfo  in  vain,  if  the  archbiihop,  notwithfhuiding  that  z€ty  (hould  have 
concurrent  authority  with  every  ordinary  through  his  whole  province ;  wherefore  it  was  coocladed  that 
the  archbiihop  out  of  his  diocefs,  unlcfs  in  the  cafes  excepted,  is  prohibited  by  the  ^€k  of  23  H.  8.  to  cita 
any  man  out  of  any  other  Jiocels.     Refolvcd  13  Rep.  4.  6.  pi.  2.    Mich*   6  Jac.    C.  B.    Porto  v* 
Rocheiler.-^— S*  C.  cited  Arg.  5  Mod.  451. 

Holt  Ch.  J.  2.  If  one  in  Norfolk  comss  within  another  diocefs^  and  commits 
took  tlie dif-  adultery  in  the  other  diocefs  during  the  time  of  his  rcfidence, 
down  by  Dr.  ^^  ^^7  ^^  cited  in  the  diocefs  where  lie  committed  the  offence. 
Lane,  that  a  though  he  dwell  out  of  the  diocefs  5  per  Cokcj  Warburton,  & 
fuffrjgan       Winch,  J.     Brownl.  AC.   Anon. 

court  may  '  •*  ^-f 

have  a  jurifdi£^ion  when  a  man  of  arcrhcr  diocefs  is  taken  flagranti  deli^o  ;  but  Holt  ftid  that  where  the 
party  goes  into  another  diocefs,  and  is  commorant  tliere,  and  he  comes  back  cafually  into  the  fiifl  dio- 
cefs, then  the  citation  cannot  be  good  ;  for  fuppofe  a  man  comes  cafually  into  the  diocefs  of  London^ 
and  commits  a  crime  there,  and  then  goes  back  to  the  diocefs  where  he  dwell?,  and  then  cafually  comes 
to  London  again,  1  do  not  think  he  can  be  here  cited  ;  but  if  he  had  been  cited  before  he  left  Lofidoo, 
then  that  would  ^e  flagranti  delido.  HqI^'s  Rep.  605.-  pi.  i8«  Trin*  5  Ann.  in  caf^  of  Wilmett  v« 
Loyd* 

[537] 

Ar^'  tl^\  3*  'ff  ^  "™^"  'if^^^ahits  in  the  diocefs  of  A.  and  has  caufi  to  fue  fhr 
45T  ^  '  °  *  ^'^^^-^  ^  *^^  ^K?rr/}  of  A.  in  which'  he  inhabits,  and  alfo  for  tithes  itt 
the  diocefs  of  B,  he  ought  to  fue  in  the  diocefs  in  which  the  defend- 
ant did  inhabit,  and  not  in  th?  diocefs  where  the  tithes  arc  payable^ 
nor  where  the  plaintiff  inhabits.  Agreed,  2  BrownL  28,  Trin^ 
9  Jac.  Cp.  :p,  i»  cafe  of  Jone§  v,  Boyer^ 

4.  Tte 


Citation'  out  of  t^e  2)foceft»  '  ^sn 

4.  The  exception  in  this  ftatute  extetids  only  to  probate  of  wills  -,  S.  C.  cited 
fei3  by  Warburton,  J.  to  have  been  agreed  by  all  the  juftices.  ^^f  *  9-'!^^ 
Oodb.  214.  pi.  306.  Mich.   II  Jac.  C.  JB.  in  Hughes  s  cafe.  3  Geo.  2. 

B.  R.  tnthft' 
Cftfe  of  Edgworth  v.  SflMllridge»  where  the  cafe  was,  that  a  prohibition  was  prayed  to  a  fuit  for  a  le- 
gacy in  the  arches  againft  the  executor,  for  that  he  was  cited  out  of  his  diocefs,  contrary  to  23  H.  8. 
cap.  9.  and  it  appeared  that  the  teflatcr  hdVing  bona  nctab'dia  in  fevcral  dloccfes,  his  will  was  proved  in 
the  prerogative  court  of  Canterbury.  Dr.  Andrews  for  the  defendant  inliftcd,  that  the  excepclon  of  tha 
probate  of  wills  draws  after  it,  necelTanly,  an  exception  of  fuits  ariAng  upon  foch  wills  proved ;  that  the 
23  H.  8.  is  an  affirmance  of  the  canon  law.  Now  by  the  canon  law  a  will  cannot  be  proved  in  the 
aYches,  nor  can  legacies  be  fucd  for  in  the  prerogative  court,  which  is  a  point  mlftaken  by  the  reporters, 
who  fay  the  legacy  muft  be  fued  for  where  the  will  is  proved.  Both  the  prerogative  and  the  a«'ches  are 
within  the  archbiihop's  juril'diftion  ;  and  if  the  legatee  is  not  fuff 'red  to  fue  ia  the  arches,  he  can  fue 
nowhere;  and  Fazikcrley,  of  the  fame  (ide^  cited  z  Vent.  233.  and  as  a  cafe  in  point  j  and  the  court 
denied  the  prohibition. 

5.  It  was  held  per  cur.  that  this  tlOl  did  not  extend  to  the  high 
CGmmiJJion  court ;  for  that  was  creeled  in  i  Eliz.  and  therefore  it 
was  not  the  intent  of  the  23  H.  8.  to  provide  for  a  court  which  was 
not  then  in  eik.  Roll.  Rep.  174.  pi.  10.  Pafch.  13  Jac.  B.  R. 
BalUnger  v.  Salter. 

1 1.  Note,  a  prohibition  was  awarded  upon  the  23  H.  8.  becaufe 
the  party  was  fued  out  of  the  diocefs ;  and  now  a  confultation 
was  prayed,  becaufe  the  inferior  court  had  remitted  that  caufe  to  the 
Arches y  and  their  jurifdiftion  alfo,  yet  a  confultation  was  denied  ; 
for  it  ought  to  be  pleaded  upon  the  prohibition.  Noy^  89.  Trin. 
2  Car.  B.  R.  Anon*  .    . 

1 2.  Upon  view  of  the  ftatute,  it  appears  clearly  that  it  extends 
as  well  to  fuits  out  of  the  peculiar  jurifdi^ion,  as  to  fuits  out  of  the 
diocefs.  Cro.  C.  162.  pi.  3.  Mich.  5  Car.  B.  R.  Kadwalla- 
dar  V.  Brian. 

13.  Prohibition  was  granted  to  the  bifliop  of  Sarum,  for  citing 
one  out  of  his  diocefs,  to  appear  at  his  court  at  Sarum,  whereas 
the  party  was  living  in  London*  But  it  being  a  fuit  for  tithes  of 
lands  in  the  diocefs  of  Sarum, .  the  court,  upon  notice  thereof^ 
granted  a  confultation,  becaufe  the  land  lying  in  tlie  diocefs  of 
Sarum,  the  fuit  cannot  be  elfewhere,  let  the  defendant  live  where 
he  will,  and  fo  this  cafe  is  not  within  the  ftatute ;  and  a  confulta- 
tion was  granted.  Lev.  96.  Pafch.  15  Car.  2.  C.  B.  Weftcotcv* 
Harding.  .    . 

14.  The  court  held  that  if  a  man  is  cited  within  the  diocefs ^  though 
he  be  not  an  inhabitant  ihercy  but  comes  thither  to  trade  only^  or  other^ 
wife^  fuch  citation  is  not  within  the  ftatute;  and  if  it  were  other- 
wife,  there  might  be  offences  committed  againft  the  ecclefiaftical 
law,  which  would  not  be  puniflied  at  all ;  for  men  would  offend 
in  one  county  and  then  remove  to  another,  and  fo  efcape  with  im- 
punity. Hardr.  421.  pi.  8.  Trin.  17  Car.  2.  in  the  exchequer, 
Dr.  Blackmorc's  cafe. 

15.  He  that  would  have  advantage  of  the  ftatute  for  citing  out  Sec  pi.  17. 
of  the  diocefs  mujl  come  before  fentence.     Vent.  61.  Hill.  21  &  22 

Car.  2.  B.  R.  Anon. 

16.  A  prohibition  was  prayed  to  the  ecclefiaftical  court,  for  that  S.  P.  by 
they  cited  one  out  of  a  diocefs  to  anfwer  z  fuit  fir  a  legacy^  but  it  Hok'fRc*l' 
was  denied,  becaufe  it  was  in  the  court  where  the  probate  of  the  will  603.  pt.  17. 

was  s 
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Trio.  5        ^Jtfos  i  for  though  it  was  before  commiflioners  appointed  for  pro* 

ofWilroet*  ^^^^  ^^  "wUls  in  the  late  tinioes>  yet  now  all  their  proceedings  ia 

r«  Loid,       fuch  cafes  are  tranfmitted  into  the  prerogative  court,  and  there* 

fore  fuits  for  legacies  contained  in  fuch  wiUs  ought  to  be  in  the 

archbifliop'S  court ;   for  there  tbe  *  executor  mufl  give  account  and 

he  £f charged^    &c.      Vent.    233.    pi.  i.    Hill.    24  &  25  Car.  2« 

B.  R.  Anon. 

By  pletdiog        ly.  Prohibition  does  not  lie  after  plea  pleaded  for  citing  out  of 

^att     *^  diocefe.     Cumb.  105.  Pafch.   i  W.  &  M.  in  B.  R.  cites  ths 

jmrijUigfion     cafe  of  Vanacre  v.  Spleen. 

of  die  court, 

and  the  ftatute  23  H.  8.  takes  not  avrty  tbe  jurifdi^ion  of  all  matters  arifing  out  of  the  dioee&,  te 
only  gives  him,  that  lives  oat  of  it,  a  new  priTilege  of  pleading  to  tbe  jurifdidioHy  which  if  be  n^gj 
Ik  Hull  not  have  prohibition  after  a  fenteace.     Carth.  33*  cites  the  cate  of  Vanacre  v.  Spleen. 

3  Keb.  562.  pi.  78.  Mich;  27  Car.  2.  B.  R.  Vanacre  t.  Spleen,  is  that  a  prohibition  lies  as 
after  fentence  as  befoiey  and  whedier  an  tppeal  be  depending  or  not  -,  but  nothing  spears  as  to  cita 
•S.  C.  cited  byDolben  J.  as  adjudged  in  Ld.  Halea*s  time,  in  which  he  was  of  cooniel ;  and 


it  bong  moved  afterwards,  Ld.  Ch.  J.  North  allowed  the  faid  cafe  to  be  good  law.     Holt  Ch.  J.  (ai, 
it  was  icafooible  that  it  ihould  be  good  law,  but  be  doubted  of  it.    Comb.  105.  X09.  in  S.  C^ 

18.  A  libel  wzs  fir  words,  and  a  prohibition  was  moved  for,  be- 

caufe  the  words  mentioned  in  the  libel  were  not  fitiken  mdum  tie 

dkcefs,  &c.     But  per  Cur.  the  jurifdi^on  is  not  local  as  to  the 

caufe  of  adion,  but  as  to  the  residency  of  the  perfon  ;  and  if  die 

perfon  lives  within  the  d]Ocefs>  it  is  not  material  where  the 

words  were  fpoke.     Comb.  105,  lotf.  Pafch.  i  W.  &  M.  in 

B.  R.   Anon. 

S.  C.  cited        ip«  W.  lived  in  the  £ocefs  rf Litcbfiild  and  Caventrjy  but  aea^ied 

^'J^'  lands  in  the  parifli  of  D.  in  f&  dioce/s  of  Peterborough,  and  was  there 

3  Mod.  211.  taxed  in  refpeEl  of  his  land  as  an  inhabitant  towards  a  rate  fvr  sm^ 

Woodward's  cajling  <f  the  belts  ^  and  becaufe  he  refiifed  to  pay,  was  cted  into 

I^f^jac.  ^^  ^^^  ^^  ^^  bilhop  of  Peterborough,  and  libelled  agaiaft 

s.  B.R.  but  for  this  matter.     Per  Cur.  this  is  not  a  citing  oat  of  die  dtoceff 

held  e  con-   within  the  ftatute  23  H.  8.  cap.  9.  for  he  is  an  inhabitant  vahere 

2^lj^  j.j^  he  occupies  tbe  land,  as  well  as  where  he  perfonally  refides.     i  Salk* 

Trin.*i  w,*  164.  pi.  I.   Trin.    I  W.  &  M.  in  B.  R.  Woodward  r.  *'  *^ 

*  **•  peace. 

Woodward     *^ 

▼•  Mackpeth,  S.  C.  and  a  coofaltation  was  awarded ;  and  Holt  Ch.  J-  tioopared  St  fo  tbe  ll|tnte  rf 

WintDDy  where  he  fliall  be  an  inhabitant  within  the  hundred,  that  occopics  land  within  the  ^— ^-^ 


Cartb.  476.  20.  A.  lived  in  N.  within  the  province  of  Tori,  zsA  fvhtroBei 

^  coorf  ^hes  thercy  and  then  removed  to  M.  within  tbe  province  ^Catster^ 

beldtfaefoit  burj  s  zitaht  happened  to  go  to  Tork  and  Hvas  there  fuedmxbitzxA' 

l<x^  f^  *  biihop's  court  for  the  fubftra£tion,  and  had  a  prohibition  on  the 

wis^deniel  23  A  8. 9.  But  after  debate  a  confultation  was  awarded ;  becaufe 

—.—5  Mod.  x!tk^  fuhftroBion  of  the  tjthes  is  local,  and  muft  be  fued  before  the 

4So«  s.  c.  ordinary  of  the  place  where  the  wrong  was  done,  otherwiie  in 

aJdnft^him  ^^'^^  tnuiGtory,  ubi  forum  fequitur  reum.     And  as  it  was  argued 

in  the  fpiri-  by  the  counfel,  this  is  not  citing  out  of  the  diocefs  within  the 

foal  court  at  ftatute,  becaufe  the  diocefs  where  he  lives  has  not  a  jorifdiftrai  5 

7  yean  after  ^^^  if  ^  might  not  be  cited  in  this  cafe^  tbe  thing  would  be  remedUefi 

Us  remorai  and  difpunifliable.     2  Salk.  549.  Mich,  i  x  W.  3  B.  R.  Marhin 

from  the  ^^  MaltOU. 

diocefs  of 

Yoski  the  caft  vai  trgned  |br  t  prohibitioBa  b«t  the  couit  pot  off  givirg  their  opinions  to  d« 
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ttna»"    ■     "  la  Mod.  252*  S.  C.  fays  thtt  A.  IiTed  all  his  life  ac  Lincoln,  and  at  the  end  of  7  years 

mfter  the  fubdradliony  he  being  at  York  as  an  evidence  was  ferved  with  a  ciution*     A  prohibition  wat 

granted  becaufe  the  cafe  was  doubtful,  that  it  might  be  fettled.     But  afterwards  in  Hill.  Term  upon  de* 

liberation,  a  confultatiott  wat  awarded  per  tot.  Cor..     ■    .Ib'td.  the  leporter  adds  a  noCa,  viz.  See  the 

words  of  32  H.  8.  c^^*  ?•  ^'i&tf'  fit  party  Jbsii  he  fited  before  the  eriiinAry  of  the  piafe  vebere  tbefuh» 

JiraB'ion  was.    [I  do  not  obferve  this  point  (aken  notice  of  in  the  Abridgments,  either  of  Wing*  or  Cay  ; 

but  the  words  of  the  faid  itatutf  are  according  to  the  faid  note,  via.  that  the  party  wronged  or  grieoed, 

Jball  and  may  convene  the  perfin  or  perfoas  Jo  offending  before  the  ordinary^  bit  commijfary^  or  otber  eom» 

piteta  minifter  or  lawful  judgt  of  tbe  plaet  wbertfutb  wrong  fkall  be  done,  according  U  the  eeclefiaftieat 

JawOf  and  w  every  jueb  cafe  or  matter  of  fu'ity  tbe  fame  ordinary  ^  &c,  baving  tbe  parties  or  tbeir  lawful 

procurators  before  tbtm^  fball  and  may^  by  virtue  of  this  aff^  proceed  to  tbe  examination,  bearing ,  and  de- 

ierwunation  of  every  fiub  caufe  or  matter p  ordinarily  or  Jummar'dy,  according  to  tbe  tour  ft  and  procefs  of 

ihc  faid  ecchfiaftical  laws  ;  and  tberenpon  may  give  fenttnc*  accordingly,]  ■     ■■  ■  3  Salk  90,  91,  pi.  2, 

S.  C*  andVays  this  cafe  was  ruled  to  ftand  upon  a  fingle  reafon  ;  for  whatever  the  law  ought  be  in  other 

inftances,  yet  in  die  cafe  of  tithes,  the  ftatute  32  H.  8*  exprefsly  enadks,  that  the  party  *  fubftrading 

them  ihaU  appear  before  the  ordinary  of  the  diocefs  where  they  were  fnbftraded ;  and  therefore  a  con- 

faltadon  was  granted  in  this  cafe.  a  Lutw.  1057*  S*  C.  hut  S.  P.  dues  not  appear* 

*[3393 
ai,  F.  litelleJ  againft  G.  in  the  fpiritual  comt  for  cohabitation^ 

claiming  a  marriage  with  her,  and  prohibition  moved  for,  upon 
fuggeJHon  that  the  citation  was  to  anlwer  out  of  the  diocefs,  it  be- 
ing to  ecclefiaftical  court  of  peculiar  of  Wcftminfter,  whereas  (he 
trvedin  Chefter;  but  it  appearing  by  affidavit y  xhztfie  dwiiledfor  a 
am/iderable  time  in  London  diocefs>  and  even  to  the  very  day  ofxlit 
titation,  which  was  fcnred  upon  her  iuft  as  fhe  was  going  away  5 
the  court  would  not  grant  a  prohibition.  12  Mod.  610.  Hill. 
13  W.  3.  Fcnwickv,  Lady  Grofvenor. 

22.  Libel  againft  the  defendant  in  the  fpiritual  court  at  Worcef-  Ibid.  pi.  x8. 
tety  for  getting  his  brother^ j  wife  with  child^  and  he  prays  a  prohibi-  ^^^  ^*  ^' 
tion,  becaufe  he  went  to  live  at  Torh  a  year  before  be  was  cited,  by*civiliMs, 
though  it   was  after  the   woman  was  faid  to  be  with  childy  and  Powell  J. 
that  he  has  a  dwelling  in  Torkfhire,  but  coming  to  Worcefter  to  ^^^'J'f^f^ 
cboofe  parliament  men  he  was  ferved  with  a  libeL      Holt  Ch.  J.  faid  Hv^  !n^°' 
if  you  appeal  for  want  of junfdiBioHy  you  may  ftill  have  a  prohibi-  Worcefltr 
tion  for  that,  becaufe  you  conteft  the  fame  5  but  ifjou  appeal  upon  ^^"^  '**" 
tie  merits  or  propter  gravamen,  though  you  infift  on  the  jurifdifHon  ^mAittS, 
of  the  court  by  proteftation,  yet  this  fhall  be  taken  for  an  admif-  and  then  be« 
fion  of  the  jurildiftion;  adjomatur.    Holt's  Rep.  603.  pi.  17.  ^°l^^^ 

m  •  A       "'  -xxT'x       ^^        T     •  J  <>    r        J     crime  was 

Trm.  5  Ann.  Wilmctt  v.  Loid.  found  outhe 

went  to  live 
in  York ;  this  perhaps  fliall  not  omA  the  court  o£  W*  out  of  the  jorifdiAiOA  which  wts  well  begun 
there.  Holt  Ch.  J.  contra,  becaufe  a  citation  is  in  nature  of  a  procefs^  which  in  its  nature  cannot  be 
of  force  in  another  diocefs.  But  that  point  was  no  more  infifted  upon,  being  out  of  tbe  cafe.  Hole 
di.  J.  Powis  and  Gould  faid  this  cafe  was  too  nice  to  be  determfned  on  a  motion,  therefore  let  a  pro- 
hibition go,  and  let  W.  declare  forthwith.  I  am  not  giTing  any  opinion,  faid  Holt  Ch.  T*  but  1  think 
if  the  ciution  he  wrong,  though  that  W*  did  plead  informally  to  tbe  jurifdidioo»  and  alio  appealed,  yet 
•U  the  proceedings  below  muft  fall  to  the  ground. 

For  more  of  Citation  in  general,   fee  ^rO^^iMtiOIt)  and  other 

proper  titles. 
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Clerft  of  t|ie  S^axUU 


(A)     Clerk  of  the  Market.     His  Power. 

1.  ^T  THcther  a  clerk  of  the  market  can  break  pots  ncf  hang 
VV     meafure  f  Attorney  general  faid  that  he  could  not,  buc 
muft  order  them  according  to  the  form  of  the  ftatute.    SariL  57. 
pl.  122.  Pafch.  25  Eliz.  Anon. 

2.  At  the  motion  of  Coke  attorney  of  the  queen,  all  the  juf- 

tices  of  England   aflembled   at  Seijeant's-inn,  upon  extortions 

committed  by  the  clerks  of  the  markets,  becaufe  they  had  taken  \i. 

fee  for  the  view  of  ve/Jils,  though  they  found  not  any  defe3  in  tbem^ 

and  fealed  them  not,  and  if  they  did  feal  them  tliey  took  ad* 
[  540  ]  And  all  the  juftices  agreed  that  this  was  grand  extortion,  and 
that  no  prefcription  canfervefor  ialing  a  fee  for  the  view  only^  unlefs 
they  found  default  or  fealed  them.  Mo.  523.  pL  65^0.  Mich. 
39  &  40  Eliz.  Anon. 

3.  Clerk  of  the  market  has  to  do  with  nothing  but  viBuali. 
Het.  145-  Trin.  5  Car.  C.  B.  Cambridge  Univcrfity*s  cafe. 

4.  In  trefpafs  defendant  J  uftified  as  clerk  of  the  market  within. 
Sec.  for  a  diftrefs  of  3  s.  4  d.  for  not  ufing  meafures  marked  accmrding 
to  thejlandard  of  the  exchequer.  On  demurrer  it  was  urged  for 
the  defendant,  that  this  was  an  authority  given  by  the  14  £•  3. 
cap.  12.  f.  2.  and  held  per  Holt  Ch.  J.  that  the  derk  of  the  mar' 
ket  could  not  have  power  to  eftreat  fines  and  amerciaments  other- 
wife  than  as  a  franchife,  and  it  is  more  reaibnable  the  clerk  (hould 
bring  the  ftandard  with  him,  than  that  the  people  (hould  foUow 
him,  or  attend  at  a  place  out  of  the  market,  i  Salk.  327.  Trio. 
8  Ann.  B.  R.  Burdett's  cafe. 

For  more  of  Clerk  of  the  Market  in  general,   fee  Sl^arlft 

(A.  2)  and  other  proper  titles. 


t  540  ] 


(A)   Cletft  of  a  0atiQi. 


%•    /T^HE  qlerk  of  a  parifh  pre/crited,  that  he  and  his  predecef-  Cio.  S.  71. 

J[     fors  had  ufcd  tb  have  5/.  per  ann.  cf  the  parfinfor  the  P*-  *^'  ^'^^ 

tiibes  of  n  cffttean  place  mthin  the  pari/h,  but  a  confultation  was  ^|!^7^ 

awarded,  becaufe  a  clerk  dative  and  removeable  cannot  prefcribe.  itwatifoo4 

Mo.  908*  pL  1274.  29  &  30  Eliz.  Savell  V.  Wood.  bSwi'^A? 

j^ntooafit  wM  a  parlbiuge  impropriate^  and  by  intettdaieot  it  iiiiiiMiiiiiil  by  tlw  aft  of  the  paiibo,  irfs* 
that  he  made  a  compofitioa  that  the  tithe  of  that  land  flioiald  be  pSTd  to  the  derk  in  difcharge  of  him* 
lelfy  and  that  be  had  ofed  time  out  of  mind,  ftc.  to  pay  to  the  derk  5  ■•  in  difcharge  of  all  tithes^  Ssc» 
and  the  court  faid,  if  this  fpecial  matter  be  ihcwn  in  the  formife,  perhapt  it  might  be  good  by  mu^  of 
the  continuancey  and  that  by  this  the  paifon  is  difchaifed  from  finding  the  do-k,  with  which  perhaps 
he  ihall  be  chargedy  and  ib  is  as  a  payment  of  tithes  to  the  parfon  hUnielf ;  bat  fitch  mattv  is  not 
ihcwn,  and  by  conamon  intendment  tithes  are  not  to  be  paid  to  the  pariih  derk^  and  he  is  no  party  in 
whom  a  prefoiption  can  be  aUcf  ed>  and  tbcrcapon  they  awardad  a  confultation*  ■■  IiC.  94..  pU  zaft« 
S«  C«  accordingly* 

a.  It  was  held,  that  a  parifli  clerk  is  a  mere  lavfPUM,  and  ought   ^^^'  i^3* 
to  be  deprived  by  them  that  ptit  him  in,  and  no  otners;  and  if  the  pl^Ji 
ecclefiaftical  court  meddle  with  deprivation  of  the  pariih  clerk,  jac.  C.  B. 
tfaey  incur  a  praemunire,  and  a  canon,  which  wills,  that  the  par-  ^"^*^  ▼• 
fon  (hall  have  eledion  of  the  pariih  clerk,  is  merely  void  to  take  ^^^p^* 
away  the  cuftom  that  any  had  to  ele£t  him.     2  BrownL  38.  Le.  94^  95* 
Pafdb*  8  Jac.  C  B.  Gaudy  v.  Newman.  ?*•  »»*• 

S.  P»  by 
Ckncb.— 13  Rep«  70.  pi.  34.  Anon.  S.  C.  and  thoogh  where  a  clerk  la  chofen  by  cuftom  bylAt 
fariihioncrt,  he  is  not  dqiriTablc  by  the  offidal,  yet  upon  occafioa  the  paritfiioners  might  difplace  him, 
dtes  3  B.  3.  Annvity,  70.-*->AAd  ibid,  fays,  though  the  eaccutioo  of  tha  office  concerns  divine  ier« 
vice,  yet  the  office  is  mttdy  temporal. 

3*  Refolved,  that  if  the  pariih  clerk  mi/demean  him/elfin  his  ^   [  541  } 
Jicey  or  in  the  church,  he  may  be  fentenced  for  it  in  the  ecclefiaiti- 
cal  court  to  excommunication,  but  not  to  deprivation.     2  Brownl. 
38*  Pafch.   8  Jac.  C.  B.  Gaudy  v.  Newman. 

4*  Pariih  clerk  may  /t4e  in  court  chrifltan  for  his  fees,  which  are 
called  largitiotiis  charitativa.     Arg.^cites  the  Regifter,  fol.  52.  for 
he  is  quodam.modo  an  oiEcer  fpiritual,  cites  21  £•  4.  47.    2  Roll. 
Rep.  71.  Hill.  x8  Jac.  B.  R.  in  Biihop's  cafe. 
^   5.  In  cafe  the  plaintiff  declared,  quod  cum  extitiiTet  clerk  of 
tuctk  z  panfh  ;  the  defendant  dijiurbed  him  in  the  exercife  of  his  office^ 
mnd  hindered  him  toft  in  the  clerVsfeat,  per  quod  he  loft  tie  profits  of 
Us  effice.    It  was  obje&ed,  that  this  was  rather  a  fervice  or  em- 
ployment than  an  office  *,  that  if  it  be  an  office,  it  is  ecclefiafticaly 
for  of  common  right  the  parfon  appoints  the  clerk,  and  the  court 
will  not  intend  a  cuitom ;  and  unlefs  a  clerk  comes  in  by  the 
ele£kion  of  the  pariihioners,  according  to  cuftom,  he  has  not  a 
temporal  right,  and  the  court  will  not  grant  a  mandamus  for  a. 
€lerk,  mthout  an  ajpdavit  that  be  is  appointed  by  the  parijb^     ^dly, 

Vol.  IV.  T  t  It 


54*  CItvIt  Of  a  pariQi. 

It  does  mi  appear  that  afty  fees  appertain  unt9  bit  g^*  and  no 
tion  lies  at  common  law  for  difturbance  in  the  enjoyment  of  a  feat 
in  the  church  without  a  temporal  right»  and  fo  it  is  here ;  adjor* 
natur.     2  Salk.  468.  pL  7.  Trin.  4  Ann.  B.  R.  Lee  ▼.  Drake. 
After  the         5.  Parifli  clerk  nominated  by  the  parfon  is,  by  common  law,  «b 

JStbi*"     #^^»  a»d  "*>•  'ifif  without  deed,    2  Salk.  536.    pi.  27.  HilL 
clerk,  he  ii    xo  Aim.  B«  R.  Parifli  of  Gatton  t.  Milwick. 

then  the 

clerk  of  the  perifli,,and  not  the  parfon*!  clerk  only^  end  therclbie  lye  eaagte  ttrm  tm  esf  mpbtfani 
'fcr  Holt  Ch*  J.  xj  Mod.  261.  pi.  17.  Mich.  8  Ann.  B*  R.  The  Qoen  v.  Dr.  W& 

For  more  6f  Cletk  of  the  Parifli  in  general,  fee  f^Ct|ftf|fill^ 

and  other  proper  titles. 


Clcrft  of  tt)e  ]0eace. 


(A)     His  Office.     And  appointed,  and  difcharged 

by  wiiom,  and  for  what. 

I.  37  H.  8.  cap.  INVERT  cufios  rtttdonm  JkaU  appdm  the  detk 
r.yl  3.  '*-'  of  the  peacey  and  grant  the  ejfict  to  fncb  Mi 
perfon  infirufied  in  the  laws-as  /ball  be  able  to  exercife  tbefame^  to  beU 
the  fame  during  the  time  that  tie  cuSos  rotulorum  fball  exerqfe  tbe  eficf 
rfcuftos  rotulorumy  fo  that  the  fata  clerk  demean  himj^f  in  tie  efioe 
itiftly  i  and  it /ball  be  lawful  tofuch  grantee  if  thefcad  derlfbip  to  oc^^ 
cupj  the  office  by  himfelf  or  by  ms  deputy  infirttSedin  tbe  law^fo  ftliif 
the  deputy  be  admitted  by  the  cu/fos  rotuhrum. 

C  54^  3  ^*  '^^  ^^^^  ^^  ^^  P^^^  ^  amerciabU  by  the  court  of  king^a 
bench^^  grofs  faults  in  indi^hnents  drawn  up  by  him^  and  rcmofci 
thither,  and  it  hath  often  beenfo  done  (ai  Car.  i.  B.  R.),  lor  facb 
faults  fliall  be  intended  to  be  faults  committed  out  of  negCgeocc^ 
and  not  out  of  ignorance.    L.  P.  R.  71. 

3.  I  W.  fit  M.  fiat.  I.  cap.  21.  /.  5.  no  ctr/hr  twfmknm^ 
or  other  perfon  to  whom  itjball  belong  to  appeint  tbe  ckrk  ef^fmee^ 
fbali^  where  the  office  of  clerk  of  tbe  peace  fiaO  he  void^  mmumM  ^ 
fufficient  perfon  rep£ng  in  the  county  or  piace^  to  eiceretfe  tbefmmtj  by 
btrnfelf^  or  his  fufficient  deputy^  for  fo  long  time  asfieb  eterk  of  mo 

'  peace  Jbatl  well  demean  himfelfin  bis  office. 

4.  S.  6.    y  any  clerk  rf  tbe  peace  fbalt  mflewiean  hh^imtbi 
office^  and  a  compliant  in  writing  offuch  nufdemenmrfbaU  bet    ***^ 
td  to  ibt  ^uarttrfeffmsi  itjball  bo  lawful  fir  tbejuftms^  upon 


(Eierft  of  tfit  l^mtf 

medkn  and  proof y  to  fuffind  or  difchargi  Mm  jfAfn  tht  flfffUe,  and  th 
^ufhs  rUtdoruniy  or  other  per/on  to  wkom  it  jhall  belongs  Jhall  (fppoint 
4inotber  fufficunt  perfon  riding  in  the  county ^  isfc.  to  be  clerk  if  thfi 
feacej  and  in  cafe  if  negli£i  to  make  fuck  appointment  before  the 
quarter  fefjionsy   it  fhall  be  lauful  for  the  jufiices  to  appoint 


5«  The  clerk  of  the  peace  mu/l  make  out  all  procefsy  and  whea  Show.  iSs* 
they  are  compleated  mull  deliver  them  to  the  cufiosy  but  as  long  as  ]jf  jjj*  3^* 
they  arc  in  procefs  they  are  to  be  with  the  clerk,  but  for  refufing  s.  c*  \\sm 
to  deliver  the  rolls  to  the  cuftos,  he  was  indi£led  and  remowd^  and  objeae4» 
^  Aandamus  to  jreftore  him  was  denied  per  3  jufticcs  ag-ainil  the  ^^^'here 
Ch.  J,    4  Mod.  31.  Pafch.  J  W.  &  M.  in  B.  R-  The  King  and  ^^Z''^ 
Queen  v*  Evans.  complaint  ia 

writing 
ilgaiaft  hSm  according  to  the  ftatute  of  i  W.  ft  M*  and  Holt  Ch.  J»  declared^  that  tlie  juftices  oanaoC 
dilcharge  a  clerk  of  the  peace  for  a  fault  appearing  in  court  without  articles  in  writing  j  and  afterwards^ 
lor  want  of  a  writings  a  peremptory  mandamus  was  granted.— J2  Mod.  1 3.  S.  C.  it  was  argued,  thaC 
the  flaCute  i  W.  ft  M.  vefts  a  freehold  in  the  ckrky  quamdiu'fe  bene  geflerif,  aqd  per  Holt  Cb«  J. 
the  clerk  of  the  peace  is  a  djAindk  officer,  and  not  a  mere  fervant,  and  a  peremptory  mandamus  was 
granted.  He  draws  up  xht'iffuei  ufow  travtrfu  ;  per  Gregory  J.  Show.  523.  Trin.  5  W.  ft  Xf* 

'in  cafe  of  Harcourt  v.*  Fox.  ■  He  muft  be  trofted  with'  the  rclls  to  make  entries  upon,  and  dravr 

Jmdpmatt^  and  is  to  record  pleat,  and  join  iflaeit  and  c^t^r  JM4g^en^  \  per  Holt  Ch*  J.  Show.  350* 
ia  S.  C*  S.  C«  cited  Ld.  Raym.  Rep*  x6i« 

6.  In  indebitatus  afliunpfitj  and  non-afTumpfit  pleaded^  the  jury  4  Mod.  167 
found  the  ftat.  27  H.  8-  a^d  i  W.  &  M.  and  the  feveral  claufes  in  Jad^^'rCon 
them  about  clerk  of  the  peace  ;  that  the  Earl  of  Clare  was  cujlos  the  clerk  of 
rotulorum  of  Middlefex,  and  that  he  named  the  plaintiff  to  be  clerk  of  ?|f  P*f". . 
tbepeaccy  to  ezercife  the  ofEce  by  him  or  his  fufficient  deputy,,  ^a!^)^'  ^ 
quamdiufe  bene  gejferit ;  that  the  plaintiflF  ivas  capable  of  the  ojjicey  and  rlrtue  of  tUi 
jdulj  admitted;  that  xiit  Earl  of  Clare  was  afterwards  removed^  and  f^»  ^^^ 
Earl  if  Bedford  made  cujlos  rotulorum,  who  confHtutedy  by  writing  he"^i"^* 
under  hand  and  feal,  the  defendant^  during  the  time  he  was  cuftos  meanhim« 
rotulonuni  quamdiu  the  defendant  fc  bene  gefferit ;  and  on  folemn  ^^^^*^ 
argument  judgment  pro  quer*  per  tot.  Cur.  for  that  he  had  eftate  Aaii  be  con- 
fer life,  and  was  not  removeable  by  the  new  cuftos.     12  Mod.  4a.  Amed  moft 
Trin.  s  W.  &  M.  Harcourt  v.-Fok.  ,  ^J^l, 

intent  of  the  Uw-maken»  whofe  deiign  was  to  have  the  office  wdl  fupplled  by  t  man  able  and  well 
ikilled  in  the  laws,  which  will  be  offered  when  the  officer  hath  an  eftate  for  life ;  and  for  thefe  reafoni 
judgment  was  given  in  Trinity  term  foUovnng  for  the  plaintiff,  and  afterwards  affirmed  in  parliament* 
,  I.  Comb.  Z09.  S.  C.  adjudged  for  the  plaintiff.'  And  Holt  Ch.  J.  added,  that  it  was  the  ge- 
nenl  temper  of  the  then  parliament,  to  make  offices  more  lafting  (and  faid  that  our  places  are  fo)  and 
eoHtemptranea  exfofit'to  di  optima,  ■  Show.  41^6  to  441   and  506   to    516.  S.  C.  argued  by 

coonfeL  Ibid.  516  to  537.    S.  C.  the  opinioas  of  the  judges  delivered  for  the  plaintiff. 

Show.  Pari.  Caifei,  ifi,  S.  C.  in  the  bouie  of  lords,  and  judgment  affirmed. 

•[543] 

7.  Bjiht^atute  I  Tf^.  tsf  M.  ^t  cuftos  rotulorum  is  to  appoint  a  Cumb.317. 
elerh  of  the  peace  for  fo  long  time  only  as  he  fhall  demean  himfelf  well,  adjudwd^a 
Owen  brought  a  mandamus  to  the  juftices  to  reftore  him  to  that  good  return; 
office.    The  return  was,  that  the  Earl  of  Winchelfea,  who  was  ^"^  the  fta- 
cuftos  rotulorum,  *  did  appoint  0.  to  be  clerk  of  the  peace  durante  bene--  th^cuft"  a 
placito,  &c.  that  the  faid  earl  being  dead,  the  Lord  Sydney  was  particular 
made  cuftos,  who  appointed  S.  to  be  clerk  of  the  peace  of  Kent,  power  to  ap. 
purfuant  to  the  faid  adi.    The  queftion  was,  whether  a  grant  of  p^n,  wa- 
thU  office  during  pleafure^  which  is  only  an  eftate  at  will,  (hall  tinuance. 


543  Cletit  of  tfie  peace. 

2^  nJMMr  be  fo  ffoverned  br  the  ftatute  as  to  make  it  an  eftate  for  life 

4^^^  onoe  the  perfon  is  admitted  to  the  office^  fo  that  let  the  cilftm 
•ndtbewotd  make  what  appointment  he  will,  though  not  purfnant  to  the  ft»- 
(m]7)Uithe  tute,  it  is  the  ftatute,  and  not  the  cuftos,  which  givet  an  intcrcft 
thtMw  to  ^^^  eftate  to  the  nominee  ?  Adjudged,  that  no  peremptory  nan- 
aancinaDy  damus  (hould  go;  for,  by  the  z6tf  the  cuftos  is  to  nominate  m 
^^^^a'^'  ^^^^  ^  execute  the  office  fo  hmg  is  he  fliall  demean  himfielf  wdl, 
dmfeiethe  &^*  ^^^  '^  ^  appoint  him  in  any  odier  manner,  he  is  no  ckik  cC 
«PpmntmtDt  the  peace,  fo  that  appointment  daring  pleafure  is  not  purfmiit  to 
J™""*  P*^  the  ad }  for  he  has  not  executed  the  authority  givea  hhn  liy  die 
iXthaa  hit  ^^9  ^^^  ^^  ^^  defendant  has  no  title.  4  Mod.  293.  Tiin.  6  W. 
•ntlHfhjr,     &  M.  in  B.  R.    The  King  v.  Owen* 


tmmi  hj  it»  ic  void.— — S.  C.  dted  m  icfolTed  accordiDgly  in  B.  K.  Paftlu  7  W.  5. 
affMMBtt.    Li*  KMpn*  Rep.  i%* 

After  the  8.  It  always  belonged  to  the  cuftaf  rdulorum  to  nommaU^  die 

a '  ^*  ^'^^  ®^  ^^  peace,  but  the  clerk  of  the  peace  was  removeaUe  when- 
the  nftof  *  ^^  the  cuftos  was  removed  or  changed,  and,  moreover,  was  le* 
fouoonia '  moveable  at  the  will  of  the  cuftos  till  37  H*  8*  i.  which  makes  him 
tv  onT^u"  ^^  continue  in  quofque  the  cuftos  ihaU  continue  in,  but  now,  by 
In  open  fef.  the  late  a£l,  he  is  to  continue  for  life,  and  though  the  words  ait^ 
lions  then  give  and  grant  to  him,  yet  it  is  only  an  appointment,  and  ooo- 
S^nSr  ^  fcqucntlv  may  be  wthwd  deed.  2  Salk.  467.  Trin.  10  W.  j. 
which  timt  B.  R.  Sandcrs  V.  Oweii* 

J.  S.  WIS 

^ent  In  conrt,  fiMy  7  i»  wmnmt  the  fnd  J,  S*  u  ht  clerk  rf  iht  ptaet  mumAg^  to  ife  Jmi 
mS  •(  fur^mem  \  and  chit  in  C.  B.  wm  hdd  good,  tboogh  only  by  paiol»  and  in  cnor  m  B.  R*  a 
p«ral  appointment  was  hekl  good*  bat  the  jodgmeot  was  reterfed  fit  tibe  InfiiAdeacy  and  ndeDAIEty  ef 
the  wordty  hot  that  jndgment  wtt  icvcHed  in  the  hooie  of  lordt.    Caith.  4x6.  S.  C— >in  IM. 

,  S«  C.  and  the  itTcrfal  icrcrftd  accoeding^«>      .     Ld.  Rayou  Rep*  158  to  167.    S.  C  ad 

icfcrftl  icfctftd  MCQfdiagly* 


r 


9»  He  is  no  more  dum  a  mimfierial  tficer^  and  a  record  made  by 
m  is  not  to  be  pleaded  as  a  recwrdf  and  will  not  oonclude  dc 

joctonent  of  B*  R.    Arg.  8  MM.  43.  Pafi^  7  Geo.  i.  in  cad 

of  ColTia  T.  Fletcher, 


t  543  n 


Client  anD  Tittomt^^ 


(A)     Difputes  between  them  as  to  Deeds,  &c«  in 

the  Hands  of  the  Attorney. 

•[544] 

r«  -  y%    Ttomey  being  to  draw  a  deed  has  writings  brought  to  M»t  when 
/T^  him,  and  amongft  them  is  one  that  concerns  himfelf  and  ^^T/*^** 
his  title  ;  •  though  the  deed  concerned  the  attomefs  won  title^  yet  the  othtrmmmtr^ 
court  forced  him  to  deliver  it  ufy  and  left  him  to  take  his  proper  or  on  nr 
remedy  at  law.     2  Show.  165.  pU  156.  Mich.  33  Car.  2.  B.R.  ^1",^^ 

Tyackscafc.  par^muft 

refoit  to  kit 
•dion.    I  Salk.  S7.  pi.  5.  Mich*  10  W.  3.  B.  R*  Goriiis  t.  Bifliof^' 

2.  Attorney  having  money  due  to  himymn  hii  eUent^  (hall  not  S.  P.  ttnkft 
be  compelkd  to  deliver  up  the  papers  before  he  is  paid  his  fees^  ^  P*^ 
&c.     Comb.  43.  Hillf  2^3  Jfic.  2.  B*  R*  Anon.  2^jW?i[ 

1%  Mod.  S54«  I'rin.  13  W.  3.  Anoiu 

3.  An  attorney  having  writings  delivered  to  him  to  draw  a  8Moa.339. 
mortffafre.  &c.  may  detain  them  till  the  money  is  paid  for  his  drawing  ^^'  ^ 

A      ^  *f         «  '  1       •  ^       t  .  t*^  f  1.'  .  *    court  hai 

them  i  but  he  cannot  detam  any  wntmgs,  which  are  delivered  to  gone  fo  ht 
Urn  on  a /pedal  truft^  for  the  money  due  to  him  in  that  very  bufi-  **  »>  compel 
aefs  I  and  if  he  does^  an  attachment  will  go,  and  he  will  be  order-  ^^of  1  ^^ 
cd  to  pay  cqfts  and  damages  to  the  party,     8  Mod.  30^.  Mich,  tbewritingt 
II  Geo.  I.  Lawfon  V.  Dickcnfon,  'jntmfted 

4.  Client  delivered  a  deed  to  his  attorney,  in  order  to  bring  an  **'**  ***"• 
ai(E^ioq  of  covenant.     The  attorney  l^  the  deed^  as  he  pretended. 

On  a  motion  for  an  attachment  againft  the  attorney  for  not  deliver.* 
ing  the  deed,  it  was  propofed  by  Mr.  Strange,  the  attorney's 
coiinfel,  that  the  plaintiff  (hould  bring  a  bill  of  difcovery  to  make 
him  fet  out  whether  there  wa^  nqt  fuch  deed,  and  what  the  deed 
vas  ;  but  he  agreed  that  i^  ought  to  b^  at  the  attorney's  cofts,  and 
moved  that  the  court  would  not  grant  an  attachment.  Page  J. 
faxd  he  thought  the  attorney  himfeU  ought  to  procure  a  difcovery 
by  bill  ii|  chancery,  but  that  the  pls^intiff  ihould  allow  him  to  make 
ufe  of  his  name  for  that  purpofe  \  accordingly  the  court  granted 
an  attachment,  but  to  lie  in  the  officer's  h^nds  till  further  direc«* 
tions  given.  2  Barnard.  {le|).  in  B.  R.  Pafch.  6  Geo,  2.  Court  v^ 
Gilbertt 


Tt  J 
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(6)     Other  Matters  in  general,  as  to  Client  and 

Attorney* 

Mo.  366.  I.  "LJE  may  expend  money  as  attorney^  but  not  as/oKcitcr  /  per  Pop- 
pi.  500.  n  ham,  Clench,  and  Gawdy.  Cro.  £•  459.  pi.  4,  HflL 
Lgid!^'    38  Eliz.  B.  R.  Rolls  V.  Germim 

2.  If  the  client  in  any  fuit  furniihes  his  attorney  with  a  plea^ 

which  the  attorney  finds  to  hcfal/ej  fo  that  he  catmot  plead  it  for 

fake  of  his  confcience,  the  attorney  may  plead  in  this  cafe  quod  mn 

fuit  veraciter  infortnatus,  and  in  fo  doing  he  does  his  duty.     Jenlu 

52.  pi.  100. 

If  in  attor-       3.  If  an  attorney  confefs  the  affion  without  confent  and  mU  ef  tix 

ney  confefs    client j  this  (hall  bind  the  client ;  but  otherwife  it  is  in  coILaenI 

ihe^pTrty^it    matters;    per   2    juftices.       2  RolL   Rep.  63.    Hill,    16  Jac, 

bound  by  it.    B.  R- 

i^rg.  Chan. 

Cafcs^  86«  87*  P«fch.  19  Car.  a* 

4.  An  attorney  may  take  fees,  but  he  may  not  lay  out  or  expend 
money  for  his  client ;  and  if  he  does,  Hobart  doubted  what  remedy 
he  might  have.  Winch.  53.  Mch.  aojac.  C  B.  Gage  ▼•  John- 
fon,  cites  Sam.  Leech's  cafe, 
t  545  3  5"  A  client  brought  aElionfur  le  cafe  againft  bis  attorney  for  de- 
livering to  the  IherifF  a  fi.  fa.  againft  him  in  a  fuit  in  which  he 
was  attorney  for  him,  and  procuring  it  to  be  executed.  It  was 
infiftcd  after  vcrdift,  that  the  fuit  was  determined  by  judgment 
being  given,  and  confequcntly  the  truft  repofed  in  the  defendant 
Adjudged  the  truft  ftiU  continued ;  for  the  defendant  might  hire 
fliewed  caufe  why  there  (hould  not  be  execution ;  and  his  pro- 
curing the  writ  to  be  executed,  (hews  that  he  combined  agtaitt 
his  client ;  and  judgment  for  the  plaintiflp,  nifi.  Sty.  426.  Idiau 
1654.  B.  R.  Lawrence  v.  Harrifon. 
*  6.  It  was  faid  and  admitted  that  an  attorney's  ^nt  is  an  enoard 

fhall  bind  his  client.     Ch.  Cafes,  87.  Pafch.  19  Car.  2.  in  cafe  of 
Colwell  V.  Child. 

7.  Money  recovered^  paid  to  the  attorney  on  record,  is  good  pay* 
ment;  for  it  is  a  payment  to  the  client  himfelf.  2  Show.  139. 
Mich.    32  Car.  2 v.  Morton. 

8.  Bill  by  adminiftrator  for  relief,  after  a  fpecial  plent  adm. 
pleaded,  and  verdift  and  judgment,  pretending  that  his  attorney 
without  direftion  pleaded  that  the  defendant  (now  the  plaimiff) 
bad  no  notice  of  the  original  till  the  12th  of  March,  and  had 
then  fully  adminiftered.  IfTue  was  that  the  defendant  had  notice 
before  the  12th,  viz.  on  the  6th  of  March;  whereas  he  had  in 
truth  fully  "adminiftered  before  the  6th  of  March,  and  in  truth 
before  the  original  purchafed ;  fo  that  by  the  falfe  plea  by  the  at* 
iorney  the  right  was  never  tried.  The  maftcr  of  the  rolls  difmiffird 
the  bill,  and  Ld.  Somers  affirmed  the  difmiflion.  2  Vern.  325* 
pi.  314.  Mich.  1695,  Stephenfon  v«  Wilfon, 

9.  In 


Client  anb  0ttotnes.  54^ 

9«  In  afiumpfit  the  defendant  pleaded  non-aflumpfit  infra  fez  •  < 
miinofi.  The  plaintiflT  replied;  and  the  defendant  not  joining 
iiTue  in  due  time^  the  plaintiff's  attorney  figned  judgment,  but 
afterwards  confented  to  aecept  the  iflue  i  but  upon  a  motion  to 
compel  him  to  accept  the  iflue,  it  was  oppofed,  becaufe  the  plea 
^leas  a  hard  plea,  and  the  client  having  notice  of  this  advantage^ 
ordered  his  attorney  to  infift  upon  it ;  and  the  court  faid  they 
^urould  not  have  held  him  to  it,  had  he  not  confented ;  but  now 
they  would,  and  the  client  is  bound  by  the  attorney's  confent^ 
and  they  could  take  no  notice  of  him.  i  Salk*  86.  Mien.  8  W.  3. 
B*  R.    Latouch  v.  Pafherant. 

ID.  An  attorney  may  undertake  fir  his  client,  hut  not  rekafe  his 
eaufe  of  aBton  :  per  Holt  Ch.  J.  12  Mod.  384.  Pafch.  la  W.  3* 
in  cale  of  Stanhope  v.  Pemberton. 

11.  Adlion  againft  an  attorney  for  numej  received  to  plaintiff*! 
ufe  :  the  attorney  Jbewed  to  the  .court  that  he  had  been  employed  as  an 
eUtorneyfor  the  plaintiff ^  and  had  applied  fome  of  his  money  towards 
paying  for  his  labour^  and  fome  to  afolicitor  in  the  caufe ;  and  moved 
to  have  his  bill  taxed,  and  an  allowance  of  what  fhould  then  ap-r 
pear  due  to  him.  Per  Cur.  if  the  plaintiff  had  applied  by  ntotiom 
to  have  us  compel  an  attorney  by  virtue  of  our  power  over  him 
as  our  officer,  to  pay  the  money,  diere,  for  as  much  as  that  i$ 
<Iifcretionary  in  us,  we  would  not  help  the  plaintiff,  unlefs  he 
did  the  fair  thing  on  his  fide  \  but  here,  when  he  demands  no 
favour  of  us,  we  cannot  deny  him  the  law,  and  let  the  defendant 
take  his  legal  remedy  againft  the  plaintiff.  12  Mod*  657.  Hill. 
13  W.  3.     Craddock  v.  Glin. 

1 2.  As  an  attorney  has  a  privilege  not  to  be  examined  as  to 
the  fecrets  of  his  client's  caufe,  fo  the  attorneys  privilege  is  the 
clients  privilege ;  and  an  attorney,  though  he  would,  yet  {hall  not ' 
be  allowed  to  difcover  his  client's  fecrets ;  per  Cur.  10  Mod*  41* 
^clu  10  Ann.  B.  R*  in  the  cafe  of  Ld.  Say  and  Seal; — ^an4 
cites  it  as  fo  adjudged  in  Holbeche's  cafe, 

13.  But  as  to  the  time  of  executing  a  deedy  which  was  of  a  date 
long  before  the  execution,  that  is  not  a  thing^of  fi|ch  a  nature  as 

to  be  called  the  fecret  of  his  client, '  10  Mod*  41.  Micht  10  Ann«    [  54<J  ^ 
]^*  R.  The  Ld,  Say  and  Seal's  cafe, 

For  more  of  Client  and  Attorney  in  ^eneralj  fee  JSttWrtU^y 

and  oth^  proper  titles* 
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collaterals 


(Aj    What  (hall  be  faid  CoIlateraL    And  the  Ef- 

{c€t  thereof. 

I.     A  S  to  collateral  a£is  there  (hall  be  no.relatiam  at  alL    Ro- 
£\^  folved.    3  Rep.  36.  Miclu  33  &  34  Eliz.  B.  R.  in  cafie 

of  Butler  v.  Baken 

2.  Privilege  to  be  without  impeachment  ofwajle  U  a  thing  coU 

lateraL     2  Kep.  82.    Hill.   43  Eliz.   Per  Coke  in  Cromwelfs 

c?de. 
But  Coke  3*  There  is  a  difference  between  a  thing  collateral  executory 
dr*"^'^  and  executed i  as  bv  reverfal  of  an  erroneous  judgment  coUateral 
i;|^  becaufe  ^^^  executory  are  barred,  fo  on  reverfal  of  a  judgment  efcape  out 
the  groond  of  execution  on  that  judgment  is  gone ;  but  if  judgment  is  had 
tt[^l^*'  ^^  ^^  efcape,  againft  the  Ihcriff*  or  gaoler,  and  execution  is  ex« 
isdifproTcH  ccutcd,  this  latter  judgment  remains  in  force,  notwirhftanding 
anddeftroy.  the  rcvcrfal  of  the  hrft  judgment.  Refolved*  8  Rep.  142.  a.  b. 
faiofuT'   Pafch.  8  Jac.  in  Dr.  Druids  cafe. 

firft  jadgmenti  and  the  firft  plaindfi*  is  reftoted  to  hi<  firft  adioo»  mi  which  he  ttuj  hafe  hit  jaU  nl 
dueiemedj.    Ibid*  143.  b«  144. 

A  eweuamt        ^.  A  condition  if  Collateral  without  dependence  on  die  ellatc. 
b^'d^e  Arg.  Kcb.  31.  Pafch.  13  Car.  2.  B.  R.  in  cafe  of  PliinkctT. 

condidon ;      HolmCS. 
for  a  condi- 
tion is  annexed  to  the  eftaCe,  bat  cofenanti  ate  foreiga.    Arg.  Show.  »86.  Mich.  )  W.  H  M. 


(B)     Collateral  Promifc.     The  Effed  thcrco£ 


s.c. 


Br.  Dette,     i»  |  N  debt  the  plaintiff  counted  thai  ji.  hrrowei  rf  kim  too/. 
pi.  16.  cites        1  ^^  ^.j  ^^  ^  ^^  1,^  ^^^j^  ^^  defendant  canu  t9  thefUi^ 

tiff  and  prayed  him  to  take  him  dehtorfir  A.  and  to  give  hem  tiO 
Michaelmas  to  pay  it^  and  fo  became  principal  debtor  at  London, 
and  Ihewed  thereof  tall^ ;  and  becaufe  he  bad  not  i^^edaltjr,  be 
took  nothing  by  his  writ ;  quod  nota  $  for  per  Mowbraj,  bjr  Aim 
[  547  ]  affumption  the  other  is  not  thoroughly  difchaiKed,  and  by  confe- 
quence  this  defendant  is  not  debtor,  biut  the  omer  remains  debtor 
as  before ;  and  alfo  fee  that  it  is  oalj  nudum  pa&tm.  And  fo  lee 
that  a  becoming  debtor,  which  is  u/id  in  London  byat/hm^  is  mi 
good  at  common  law.    Br.  Dctte^  ph  ^6.  dtes  44  £•  3.  2i« 

a.  29 
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a.  29  Car,  1.  cap.  3.  /  4.    No  afHon  Jball  be  hrougbtf  wH^enfy  TUsftat««r 

J)9  charge  any  executor  or  admint/hator  upon  any /fecial  promije  to  am^  did  not  «. 

Jkoer  damages  out  of  bis  own  eflate ;    or  wbereby  to  charge  the  defkn^  promMe   ' 

Jam  upon  any JPecud promife  to  anfwerfor  the  debt  or  default  of  ano^  mn^hefyit 

tber^  unkfs  tie  agreement  upon  which  fuch  oBion  frail  be  brought y  ?***^i^ 

orfome  memorandum  or  note  thererf^  frail  be  in  writings  and  Jigned  feh«d. 

ty  the  party  to  be  charged  therewith^  or  fome  other  per/on  by  himaU"  Vent.  330, 

fJborixed.  ^^'A.^""* 

30  Car.  »• 

B«  R.  Gilmore  t.  Shnter*  >  Jo.  i88.  S.  C.  adjudged  accordingly.  %  Lev*  217.  S»0» 

rdUved  accordingly.^  a  Mod.  310.    S.  C.   adjudged  accordingly.  Frecm.  Rtp*  466* 

pi.  637.  S.  C.  heid  accordingly. 

AflbflDpfit  upon  a  pnHniiTory  note»  whereby  the  defendant  promifed  to  pay  fo  moch  Mpon  scccMnt  tf 
ifis  mctbtr  \  and  it  bang  objeded  that  there  was  no  confideration  to  it.  Holt  faid,  that  to  promife  to  pay 
to  J.  S.  it  good,  but  to  promife  to  pay  to  T*  S.  upon  account  of  J.  N.  is  not  good,  for  that  if  not 
wuiin  (he  wordi  or  meaning  of  the  a^  ^  uie  confideration  implied  in  the  t€t  is,  chat  when  the  party 
pipmiles  upon  his  own  account,  itmuft  be  prefomed  he  is  indebted,  or  elfe  he  would  not  promife  to  pay 
It;  aliter  where  the  promile  it  to  pay  upon  account  of  a  third  perfon.  In  this  cafe  Holt  direded  a 
v«rdiA  ibr  th«  plabitiff,  but  under  controui,  and  ordered  the  poftes  to  be  ftaid.  1 1  Mod*  »a6*  Pafch* 
S  Ann.  at  Guildhall.    Garnet  v.  Clcrke. 

Clearly  the  words  (drfamlt  tfaHOtbcr)  in  the  ftatute,  is  the  default  of  another  in  perfirmhi  bit  mh- 
Avff,  and  if  the  VfboU  credirie  not  eittirely  ^vem  to  the  wntiirtaier,  fo  as  no  remedy  lies  againft  the 
party  upon  the  contra^,  but  that  Che  undertaker  comet  in  aid  of  the  credit  given  by  the  contra  A  to 
the  party,  the  undertaking  will  be  within  the  itatutej  per  Cur.     6  Mod.  249.  Mich.  3  Ann.  B.  R. 

Bourkamire  v.  Darnell. And  they  alfo  agreed  a  cafe  put  by  Darnell,  that  mbert  the  platMttf  hat 

mm  0ffim  tgaiitfl  thtfttrty  fur  whom  tht  undertaking  tr,  there  no  aftion  will  lie  againft  the  undertaker, 
without  the  promtie  be  m  writing ;  lecut  where  no  adion  does  lie  againft  the  party,  for  then  the  whole 
ci;pdit  it  entirely  upon  account  of  the  undertaker,  and  the  other  looked  upon  as  his  ferrant,  and  the  Tale 
aad  fontrad  iS|  in  judgment  of  law,  to  the  undertaker,  though  the  ddirery  be  to  the  other  party  at  kit 
Ibid. 


3*  An  indebitatus  aflumpfit,  or  a  fpccial  afTumpfit,  though  it* 
be  on  a  fpecial  promije  to  pay  another  man's  debt,  and  though  it 
be  collateral,  and  within  the  ftatute  of  frauds  and  perjuries,  yet 
the  not  alleging  a  note  in  writing  in  the  declaration  is  not  error  to 
reverfe  a  judgment ;  for  the  court  will  intend  that  a  note'  was 
given  in  evidence ;  yet  many,  (ince  that  ad,  do  declare  that  4^ 
Jum^  fuper  fej  prout per  notam,  &c.  but  it  is  not  neceflary ;  and 
judgment  affirmed.  2  Show.  88.  pi.  8i.  Hill.  3X  &  3a  Car.  2* 
B.  R.  Calcot  Vi  Hatton. 

4.  If  I  build  a  hou/efor  J.  S.  at  the  requefr  of  J.  N.  and  J.  N.^ 
promifes  to  pay  me,  debt  will  lie  \  it  is  true  it  will  not  raife  a 
promife,  but  an  exprefs  promife  will  well  ground  an  a£tion.  2  Show. 
421.  Hill.  36  &  37  Car.  2*  B.  R.  in  cafe  of  Ambrofe  v.  Rowe. 

5.  In  aflumpfit  for  the  debt  of  a  ft  ranger,  it  was  affigncd  for 
error  that  it  did  not  appear  to  be  by  writings  and  confequently  bv  the 
ftatute  of  frauds  and  perjuries  it  does  not  bind  the  defendant ; 
but  per  Cur.  this  is  never  done  in  pleading,  but  ought  to  be  proved 
on  the  trial.  Comb.  163.  Mich,  i  W.  &  M.  in  B.  R.  Lee  v. 
Baflipoole. 

6.  A.  brought  an  aBion  againft  B.  C.  and  D.^-^B.  promifed  that  Comb.  361. 
in  confideration  A.  vfould  not  profecute  the  aAion,  he  would  pay  ^^J^^^JfT 
Urn  10  L  and  the  queftion  was,  whether  this  was  a  void  promife 

by  the  ftatute,  not  oeing  in  writing  ?  But  per  Cur.  this  can  act  be 
ij|ud  to  be  a  promife  for  another  perfon,  but  for  his  own  debt, 
and  therefore  not  within  this  ftatute.    5  Mod.  205.    Fafch. 

^  W.  3.    Stephens  v.  Squire. 

7*  AfTumpfit 
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3  ^'  '^       7.  AflumpCt  In  confideration  chat  the  plaintiff  would  aecefi  C 

adjudged,  t»  he  his  (Ubtor  for  20 1.  due  from  A.  to  B.      The  plaintiff  in  vice 

and  affirmed  isf  kco  A,  that  C.  would  pay.    B,  averrcd  that  he  <Ud  accept  C* 

!17r*M5d '  *^  '^  '^^^  debtor,  &c.     Adju4gcd  good  after  a  veidid,  without 

133.  s.  c!  cxprefs  averment  that  *A.  was  tUfchargedi  and  judgment  a£Brmed 

adjudged,  by  4  judgos  againft  3,  and  they  conftrued  it  to  be  a  mutual  pro* 

and  judg.  naife.     I  Salk.  29.  pi.  30.  Pafch.  9  W.  3.  in  Cam.  Scacc.  Roc 

ed  accord-       V.  Haugh. 

iagly*  8«  If  A.  emphjs  3.  to  wort  for  C.  mthouf  vrarrani Jirom  C* 

A.  is  liable  to  pay  for  it^  per  Holt.     12  Mod.  ^^6.   Mich. 
xo  W»  3.  Anon. 

9.  Affumpfit  againft  B.  upon  a  promife  fuppofed  19  be  made 
by  him  to  pay  for  goods  delivered  by  plaintiff  to  A.  Hok  took 
this  difference  :  If  B.  defires  A.  to  deliver  goods  to  C  and  pro- 
mifes  to  fee  him  paid ;  there  affumpfit  lies  againft  B.  though  in 
that  cafe  he  faid^  at  Guild-hall,  he  always  required  the  tradeiman 
to  produce  his  books,  to  fee  whom  credit  was  given  to.  But  if 
after  goods  delivered  to  C.  by  A.,  B.  fays  to  A.  you  (hall  be  paid 
for  the  goods,  it  will  be  hard  to  faddle  him  with  the  debt. 
12  Mod.  250.   Mich.  10  W»  3.    Auften  v.  Baker. 

10.  Two  perfons  go  to  an  inn^keeper,  om  tires  an  horfe^  and 
the  other  promifes  that  if  the  inn-keeper  will  deliver  him  to  his 
friend,  he  will  fee  it  forthcoming.  This,  as  a  promife  to  make 
good  the  default  of  another,  is  not  good  without  a  note  in  writ- 
ing ;  yet  the  defendant  is  chargeable  upon  the  fpecial  bmlmmt. 
Quod  nbta,  and  fo  good  without  a  Bote.  L.P,  R.  11 8.  cites 
3  Ann.  B.  R. 

€  Mod.  248.        1 1.  Where  the  undertaker  comes  in  aid  only  to  procure  a  credit 

J^oil^ir  ^^  *^  V^^^9  "»  that  cafe  there  is  a  remedy  againft  both,  and  both 

slc.&s.P.  are  anfwerable  according  to  their  diftin£l  engagements^  and  tfaU 

*---.3Sa]k.  is  a  collateral  promife,   and  void  by  the  ftatute  of  frauds^  ficns 

•nd  fan^di^-  ^^^^  ^^  whoU  credit  is  given  to  the  drfendant.     I  Salk.  27.  pL  15* 

verfity,  and  Mich.  3  Ann.  B.  R*  in  cafe  of  Birkmyr  v^  DamelL 

that  in  the  ' 

lift  cafe  the  third  perfon  is  only  as  a  ienrajit. 

« 

6Mod.248.  12.  If  2  come  to  a  fliop  and  i  buys,  and  the  other  to  gam 
T.^t^rndir  ^^"*  credit  promifes  the  feller,  that  tf  he  does  not  pay  you  I  nO : 
S.C.&S.P.  this  is  a  collateral  undertaking  and  void  without  writing  by  Ae 
•*«*^«^r*   ftatute  of  frauds ;    but  if  he  fays,  let  him  have  the  goods  1  wiU  k 

J)ur  payma/ler,  or  I  will  fee  you  paid;  this  is  an  undertaking  as  for 
imfelf,  and  he  (hall  be  intended  to  be  the  very  buyer,  and  the 
other  to  zGt  but  as  his  fervant ;  per  Cur.  i  Salk.  28.  pU  I5« 
Mich.  3  Ann.  B.  R.  in  cafe  of  Birkmyr  v.  DarneQ. 

13.  There  is  a  difference  betwetn  a  conditional  and  an  edfobt9 
undertaking  \  as  if  A.  promifes  to  pay  B.  fuch  a  fum  if  C.  doea 
not,  there  A.  is  but  a  fecurity  for  C.  But  if  A.  promife  Aat  C« 
wiilpay  fuch  a  fum,  A.  is  the  principal  debtor ;  for  this  itBt  wia 
done  on  A.'s  credit,  and  not  on  C's  \  per  Lee  J.  and  judgment 
accordingly.  Gibb,  303.  pi.  7,  Trin.  5  Ceo,  %.  B,  {U  Qordaa 
T.  Martin* 
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(C)     Collateral  Security. 

'!•    A     Having  purchafed  lands  of  the  Duke  of  Norfolk,  lad  for  S-  C*  "y^d 
*^*  his  kcuTitY  future  ufe  llmitei,  on  condition  of  eviBion  of  the  ^^  *i5d* 
purchafed  lands  to  arife  to  him  out  of  other  lands  of  the  duke  389. 
\irithin  the  honour  of  Clun  in  Shropfliire ;  after  which  the  duke 
"was  attainted,  and  lands  of  the  honour  came  to  the  crown^  and 
then  the  purchafed  lands  were  evided,  and  adjudged  that  A. 
could  have  no  remedy  by  entry,  oufter  le  maine,  monftrance  dc 
droit,  &c.  becaufe  before  the  future  ufe  accrued,  the  poiTeffion 
of  the  land  c^me  to  the  crown,  and  therefore  A.  fued  to  the 
Queen,  who  de  gratia  granted  the  land  to  him  by  patent  5  Arg. 
Mo.  375.  cites  it  as  Yelverton's  cafe. 

2.  Trujfees  for  fale  of  lands  for  payment  of  debts,  nmth  power ^   [  ^45  ^ 
ettfale  to  give  collateral  fecurity  on  other  lands  to  a  purchafor  for'  a  Chan. 
difcharge  of  incumbrances^  and  confirmation  by  the  heir,  when  of  age,  c^r'^bT^'t 
fell  to  J.  S.  and  give  him  collateral' fecurity.     The  heir  comes  of  eiaOlyS.?* 
age,   and  refi^/es  to  confirm,  he  pretending  other  title,  but  could 

not  make  it  out.  Decreed  that  truftees  fell  other  lands  to 
dtfcharge  incumbrances  on  the  lands  purchafed  by  J.  S.  and  the 
heir  to  join ;  and  in  default  by  the  truftees,  J.  S.  to  tender  a 
purchafor  to  the  mafter,  and  the  heir  to  join  in  the  conveyance^ 
and  alfo  immediately  to  confirm  the  lands  to  J.  S.  with  warranty 
and  covenants  according  to  the  condition  of  the  collateral  fecu-> 
xity ;  and  that  J.  S.  may  proceed  to  gjpt  judgment  in  ejeftment 
on  his  'collateral  fecurity,  with  a  ceflet  executio  till  further  order. 
Fin.  R.  166.  Mich,  26  Car.  2.     Foley  v.  Lingen* 

3.  Covenant  to  fecure  a  purchafor  by  other  lands  within  2  years.  ^^•^•'9»* 
The  next  term  after  the  2  years  expired  the  purchafor  exhibits  Evcrafidd, 
his  bill  to  have  collateral  fecurity  according  to  the  covenant,  s.c.  butno 
Ld.  Keeper  difmifled  the  bill,  and  took  a  difference  between  cove-  Jhc'd^fend-* 
nants  for  further  aflurance  of  the  lands  fold,  and  collateral  fe*  ant  might* 
curity  of  other  lands  to  incumber  the  eftate  \   and  the  2  years  ^^*^^  ^^ 
being  elapfed,  difmifled  the  bill.    Chan.  Cafes,  252.  HiU.  26  &  J^'^^i 
27  Car.  2.    Erfwick  v.  Bond,  court  can 

tulatge  tbt  that  for  giviog  coUatend  fecuritj. 

4.  A.  tells  land  to  B.  A.  takes  a  leafe  of  the  fame  lands  of  B. 
at  a  raitl)eyond  the  value,  with  a  condition  of  re-entry,  and  gives 
collateral  fecurity  for  the  payment  of  the  rent^  A.  was  arrear  j 
years  rent.  B.  re-entered.  A.  could  have  no  relief  zgzm^  the 
collateral  fecurity  without  payment  of  the  arrears  as  well  after  as 
before  the  re-entry  y  the  land  was  worth  but  160 1.  but  the  rent 
was  250 1.  perann.    Chan.  Cafes,  261.  Trin.  27  Car.  2.  Anon. 

5.  Affignment  of  a  decree  is  a  collateral  fupplementary  fecurity; 
and  fo  Finch  C.  difmifled  the  bill  brought  by  the  plaintiflF  to  have 
a  releafe  of  the  decree  made  by  the  afiignor  fet  afide.  Chxsu 
Cafes,  300.  Mich.   29  Car.  2.    Bams  v.  Canning  and  Pigot. 

For  more  of  CpUateral  in  general,  fee  CDnbftfon0  (S.  c) 
(E.  d)  (F.  d),  IjciF,  ?H0Ucf er  (U.  b.  2)  to  (W.  b),  and  gthcr 
proper  titles 
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Collattom 


(A)    What  is.    In  what  Cafes  it  may  be.    And  dif 

Efie^  thereof. 

I.  T  T  was  faid,  th^  where  the  ii/^  ought  to  make  coHatioii» 


^  and  is  difturied,  his  vmtJbaU  be  toprtfeta^  and  his  €mmi  U 

make  collation.    ThcL  Dig*  84*  ub«  5^  cap.  5^  £1  2Q,  cites  IGdu 

16  £.3.  Brief,  66o. 

r  55^  3        2.  Collation  by  lapfe  is  i>  /^^  right  of  the  patron  and  for  liii 

Hob.  3x6.    turn.     24  £•  3.  26.     And  he  ihall  lay  it  as  lus  pofldBon  for  an 

IihI  Y.*^     aflifc  of  daTcign  prcfcntmcnt.    Hob.  154.  in  cafe  of  Qok  v,  Gkn 

Archbiihop  Yer,  and  cites  5  H.  7.  43^  F.N. B.  31,  (F). 

of  York  & 

•1\ 3  Le.  iS.  pi.  44.   Hill.   i4  9is.C.  B.   Anoo.   S.P. 4Lc.i09.    pi.  339.  ICfk. 

xS  Ells.  B.  R.  Anon.  S.  P.  and  feemt  to  be  fitmc  S.  C..  CoUatioB  ihaA  not  ptt  a  coamoa  per- 

Ibn  out  of  poiTcffion.    Cio.  %.  141.  pi.  14.  Trin.  33  Eiis.  B.  R.   in  cafe  of  the  Airhhilfcip  il 
York  T.  Buck. 

3.  Note,  that  there  is  no  privity  between  the  incumbent  of  the 
bifhop  who  is  collated  by  lapfe,  and  the  biibopy  as  there  is  ben 
tween  the  mafter  and  fervant,  and  therefore  it  the  hifi<^  pkads 
fpedallj  in  quare  impedit  how  he  prefented  by  lapfe^  the  inamieat 

(hall  not  fay  generally  that  he  is  in  by  collation  of  the  bifliop  by 
lapfe,  h}xtjball plead  it  as  certainly  as  the  bi/hopjball plead.  Br.  Ihh 
cumbent,  &c.  pL  12.  cites  16  H.  7.6,' 

4.  If  a  patron  prefents  after  6  months  before  a  coUatbn^  die  ordi- 
nary mud  admit  his  clerk  as  well  a&withm  the  6  mondft,  fo  diat 
the  ordinary  muft  plead  that  he  made  collation  fuch  a  day  after 
the  6  months,  abfque  hoc  that  the  plaintiff  prefented  before  this 
day,  and  this  was  held  a  good  traveile  $  per  tot.  Cur.  Kehv.  50. 
b.  Trin.  18  H.  7. 

Collation  u  5.  Collation  is  where  the  clerk  is  induced  without  prcfimtation 

a  giving  the  ^q  ^^  bifliop,  as  of  lapfe  by  the  bifliop,  or  of  donative  of  a  free 

the  parfon,  chapel,  &c.  where  he  himielf  may  put  the  clerk  in  corporal  pof- 

Mdfrefinta-  feflion  without  picfentation.    Br.  Quare  Impedit,  pL  156.  cites 

/ioi.isagiv.  F,N,  B.    32,  33. 
ing  or  ofrer-  ^    ^  *jj 

ing  the  parfon  to  the  churchy  and  that  xnaket  a  plmarty^  bat  net  a  coOation  )   per  Cv«    Le.  ss6* 
pi.  ^07.  Paich.  33  Eliz.  C.  B.  in  caiie  of  the  Queen  v.  the  Archbiihop  of  York. 

6.  Bijbcp  collates  after  lapfe  is  devolved  on  the  archbi/hop^  but  be* 
fere  collation  by  the  archbiihop.     This  ihall  bind  the  archbiihop; 

1 1  for^ 


toftf  at  common  law^  when  a  clerk  was  once  admitted,  he  wig 
not  remoreabk,  and  coUaiwn  remains  ut  common  law.  The  flat. 
W.  2«  does  not  aid  but  in  cafe  of  prefentation.  JenL  28 1* 
pL7. 

7.  Collation  of  the  biihop  makes  no  ^fappendancyy  and  lirhere  it 
is  made  within  6  months  it  makes  not  fo  much  as  a  plenarty,  but 
Ac  church  remains  void,  as  Green's  cafe  faith,  that  is,  that  it 
makes  no  binding  plenarty  againft  the  true  patron,  but  that  he 
may  not  only  bring  his  quare  impedit  when  he  will,  but  alfo 
frefint  upon  him  feven  years  after ;  and  if  the  biihop  receives  his 
clerk,  the  other  is  out  ipfo  fa£to,  yet>to  aU  other  he  is  a  full  ii^ 
ciimbent  (and  not  in  nature  of  a  curate  only),  and  (hall  fue  for 
tithes,  and  is  capable  of  confirmation  from  the  king;  and  per 
Hobart  Ch.  J.  if  the  patron  brought  quarc  impedit  on  it,  he  muft 
be  named,  or  elfe  could  not  be  removed,  and  that  fuch  a  plenartf 
barred  the  lapfeof  the  archbifhop  and  king.  Hob.  302. 'pi.  380W 
HilL   17  Jac.  in  cafe  of  Gawdy  v.  Archbifhop  of  Canterbury. 

8.  If  the  hngfrtfents  by  lapfe^  it  is  not  any  collation,  but  a  pre* 
fentation,  and  fo  pleaded  always^  for  he  prefents  as  fupreme  pa- 
tron; per  Cur.  Cro.  J.  641.  pi.  2o.  Mich.  20  Jac.  B.  R.  cites 
32  H.  6.  2.  and  7  E.  4.  20. 

*'  p.  If  a  hi/hop  collates  the  fame  day  that  he  dies,  the  fuccefTor  may 
^duate  notwidiftanding.     Arg.  Hard.  24.  Mich.  1655. 

10.  This  had  been  moved  the  two  preceding  feals,  and  was 
now  moved  again.  The  cafe  was,  that  the  ddfendant  Sir  Wal- 
ter C.  &  al'  were  truftees  of  an  advowfon  by  fettlement,  upon 
trufi,  to  prefentfuch  perfon  as  the  heir  of  J.  S,  Jbould^  by  writing  un* 
der  hand  and  feed,  nominate,  and  in  default  of  fuch  nomination,  to 
prefent  in  their  own  right  as  diey  fhould  think.  The  church  be- 
comes void,  and  the  heir  of  j^.  S*  is  an  infant  of  about  9  months 
M:  the  truftees  contend  that  the  infant  is  not  capable  of  nomi-  |[  5$I  ] 
nating  by  writing,  &c.  and  that  therefore  they  have  right  to 
prefent  proprio  Jure,  &c.  Bill  was  brought  by  the  intant  to 
compel  the  truftees  to  prefent  according  to  his  nomination,  &c. 
Injunjiion  was  granted  as  to  defendants,  to  reftrain  them  from 
prefenting  without  leave  of  the  court,  and  an  order  that  the  arch* 
hi/bop  (f  Tori  {the  ordinary),  fhould  net  admit,  &c.  And  the 
queftion  now  was,  whether  this  order  would  prevent  the  arch*- 
bifliop  from  collating  when  the  6  months  for  prefenting  expired, 
or  that  there  fhould  &  a  particular  order  to  reftrain  the  archbifhop 
from  collating,  &c.  ?  And  after  a  good  deal  of  debate  it  was 
agreed  by  Id.  chancellor,  &  omnes,  that  the  order  to  prevent 
sdmifiEion  wasfufficient  to  prevent  collation,  hecaufe  collation  was  ad*  * 
tmffkn,  in/Htution,  and  every  thing  but  induBion  ;  and  at  law,  upon 
a  quare  impedit  and  ne  admittas,  the  ordinary  cannot  collate  or 
take  advantage,  and  this  order  is  in  its  nature  an  Englifh  ne  admit* 
tas^  and  as  to  the  queftion,  whether  the  bifhop  in  this  cafe  could 
take  advantage  of  lapfe  or  not,  Ld.  Chancellor  held  clearly  that 
lie  could  not  \  for  as  at  law  lapfe  was  prevented  by  a  ne  admit- 
tas, fb  when  the  title  is  in  equity,  the  bifhop  is  equally  reftrained 
nd  prevented  of  lapfe,  by  an  order  not  to  admit,  pending  the 

difpute 
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^ifpute  in  tKis  court,  ind  this  was  obfenre4  to  haire  happened  t> 
Veral  times  before,  in  the  cafe  of  mortgagor  and  mortgagee,  wheie 
the.mortgagee  having  the  legal  title  pretended  to  prcfent,  whereas 
in  equity  the  prefentation  (or  the  right  of  nomination)  belongs  to 
the  mortgagor.  As  to  the  nuun  point,  Ld«  ChanceUor  fieoned 
ftrongly  to  incline,  that  the  nomination  by  the  infant  was  good  ; 
for  by  law  infants,  of  never  fo  tender  age,  are  to  prefent,  anddieiis, 
and  ail  other  preientations,  are  ufually  in  writing,  and  cannot 
be  otherwife  when  the  infant  cannot  fpeak,  &c«  Bnt  a  difierence 
was  endeavoured  to  be  put,  that  here  was  a  psffticular  mediod 
prefcribed  by  the  truil,  viz.  by  writing  under  hand  and  feal,  &c. 
which  muft  fuppofe  die  peribn,  who  created  the  truft,  did  in* 
tend  the  heir  to  nominate,  and  (hould  eiercife  a  difcretion,  and 
be  capable  of  knowing  as  well  as  executing  a  writing,  &c.  MS. 
Rep.  Midi.  4  Geo.  2.  in  Cane*  Arthington  v.  Sir  Waher  Go- 
jrerly  &  aF. 

'    For  more  of  Collation  in  genera],   fee  |9r€f€ntatfoni  and 

other  proper  titles. ' 


ColUgefi;* 


■••^-«Pii*»**«"'"W'W*^ 


(A)     How  confidered,  &c* 

Dii.  31.  I,  T^Evi/e  to  a  college  by  the  preftdent  thereof  is  void  j  for  when 
iusVs.  c.  "^^^  ^^  devife  fhould  take  effe£l,  the  college  is  without  ahead, 
in  totidem    ,and  fo  not  capable  of  fuch  devife,  for  it  was  then  an  impccfe£l 

So  *'  JTs  ^^y '  ^'^^^  P^  ^^^'  ^"  6^^^  advice  taken  thereof.    4  Le.  223. 

n.  the  like  pl«  SS^*  Temps  *  Queen  £liz.  B.R.  in  the  cafe  of  thePrefident  oC 

posnu  Corpus  Chrifti  College  in  Oxford. 

S.  c.  cited        2.  It  was  a^eed,  if  the  mqfter  of  the  college  be  oufied  ^vrot^fuUj 

a  Lev.  15.  an  aflifc;  will  he,  as  it  was  faid  in  the  end  of  f  Canon's  cafe  Dy« 

ModTstT  ^^^  ^^^  if  he  be  oufted  by  bis  proper  ordinary  or  vifior^     Lcr*  23« 

s.  P.  A^.  Pafch.  1 3  Car.  2.  B.  R.  in  JDo^ior  Widdrington's  cafe. 

in  Apple. 

ford't  cafe.—: He  cannot  maintain  affifc  in  any  cafe  whttfoeter,  for  he  has  no  ioky  feifin,  nor  dbte 

to  fupport  a  real  tAion,  he  ia  only  a  vifible  perfon  of  the  body  aggregate,  hat  haa  not  the  kail  title  m 
tile  rents  and  profits  of  the  collcgCt  tiU  after  a  dividend  made ;   per  Holt  Ch.  J.  4  Mod.  iftc.    Trin. 

♦  Y*i?  ***  '"  ^'  ^-  *°  ^*^«  ^^  PhilUpa  V.  Bury S.  P.  by  Holt  Ch.  J.  Skum.  4SS.  fa  S.  C. 

^  'L.  i?^'  *'  I'^*  ^°-  ^i^*  3  &  4£Iie.  at  the  end  of  CoTcney*!  ofc.— — S.  C.  cited  udaMf* 
twned.    Show.PirL  Cafca,  47.  in  cafe  of  Phillip*  v.Buiy. 

23  3.Cdl^et 
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3.  Golkges  'We  not  fpititual  fouttiationr^  but  are  private  foaetiesy  ^  P-  by 
kms  of  court,     a  Lev,  15.  Trin.  23  Car.  2.  B.  R.  The  King  M^d.^*"'/' 
V.  New  College*  Mich.  V% 

Car.  a. 
X.  R.  in  Appleford*s  cafe.— A  college  is  a  lay  corporation  ;  if  they  be  ^jj/eifijli  an  ailUe  muft  be 
brought.     Gcdb.  394.  pU478.  by  Noy,  Arg.  Pafch.  3  Car.  B«  R. 

4*  Fellows  kA  felltnvfiips  newly  created  CTnmot  pretend  to  have 
"ftnyjkares  of  the  annual  profits,  or  the  cafual  revenues  which  did 
'belong  to  the  fellows  of  the  old  foundation^  though  they  ihay  be 
'Capable*  of  all  offices  and  employments  in  the  college,  if  not  hiiv- 
idered  by  the  local  ftattites.  Fin.  R.  222.  T^Vtn.  27  Car.  a«  ia 
cafe  ti  St.  JohnV  College,  Cambridge  v.  Piatt. 

ft 

Ftor '  more  t^f  Colleges  in  general,  fee  CSatt,  O5rant0|  tC* 
S^iUt&attfUd  (B),  ^{8tor,  and  other  proper  itles. 
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Colour  in  ^lux^insfi. 


(A)     What  it  is.     And  the  Reafon  thereoE 

I.   A^OLOUR  in  pleading  if  afiigned  matter^  which  the  defend-  ^*  »■  ^ 

•V.-i  ant  or  tenant  ufes  in  his  bar,  when  an  a£lion  of  trefpafs  ^'{^  **** 
lor  land  ot  goods,  or  an  ailife,  or  entry  fur  difieiiin  for  rent,  or  an  pUintidfa 
i^ion  upon  the  ftatute  of  5  R.  2.  for  forcible  entry  is  brought  ^^'^'*  ^ 
againft  him,  in  which  be  gives  the  plaintij^  or  demandant  fome  colour-  /af^bf^ 

-^'f  pretence,  wh'"^  ^ "  ^"^  ^~*""  ""''  '""'' — '^  ''^^^  i-^  t--.i-    .  -  *   . 

>d  caufe  of  def 

>#/s  giving -,     , ^   ,^„,  ^ 

the  judges ;  and  therefore  it  always  conftfls  of  matter  in  law,  wm  pefejffiJ 
and  that  whkh  may  be  doubtful  to  the  lay-i>eople.  Brown's  ^f*^^^'«f 
Anal.  7.  p^  ^^,^ 

anJdtlntertd 
them  to  T,  S9  to  re-deUver  to  him  agaia  upon  requtjiy  hut  T.  S.  ghving  them  to  tht  pfalntiff,  who,  fup- 

pofijig  the  property  was  in  T.*  S.  at  the  time  of  the  gift,  took  them,  and  the  defendant  Cook  them  front 

the  plamtiffi  and  thereupon  che  plamtiff  brought  his  a^ion  j  this  *  is  a  good  colour  and  a  good  plea. 

Heath's  Max.  27.   cites  DoGt.  &  Stud.  lib.  %•    cap.  13.    And  Brooke^  £0,  104.    ticle^  Colour  in 

Affife,  Trefpaii,  &c. 

2*  NotCi  that  colour  ought  to  be  matter  in  law,  or  doubtful  to  Heath's 
the  lay-gents^    Br.  Colour,  pi.  64.  cYt^s?c. 

U  S.  P.  as  that  it  muft  be  doubtful  to  tfaein,  whethier  the  fame  be  good  in  law  or  not. 

3.  Colour 
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3*  Colour  fignifies  d  probdbk  plioj  but  really  falfif^  and  hiAi  Aii 
end,  viz.  to  draw  the  title  of  the  caiufe  from  the  jury  to  thejmdgeu 
Heath's  Ma^.  25,  ^^. 

4.  Colour  ought  to  be  fuch  a  thing  which  is  good  colour  eftide^ 
and  yet  u  no  title ;  as  a  deed  of  a  leafe  for  life,  becaufe  U  lulh 
not  die  ceremony,  viz.  livery.  So  of  reverfion  granted  mttot/tM^ 
tomment.  But  a  deed  of  gft  of  goods  or  chattels  is  good  witbovt 
other  aA  or  ceremony.  So  of  colour  by  a  Uafe  for  yearsy  or  if 
letters  patents,  it  is  not  good,  becaufe  they  make  a  good  titk  in  tw 
plaintiff  i  and  of  that  opinion  was  all  the  court.  Cro«  J«  laa* 
pi.  6.  Trin,  4  Jac.  B.  R.  Radford  v.  Harbb. 

5.  The  rea/on  why  colour  (hall  be  eiven  in  writ  of  entry  fiir  di& 
feiiin,  writ  of  entry  in  nature  of  aflite,  allife,  treipafi,  &c«  it  that 
tie  law  (which  prefers  and  favours  certednty  as  the  modier  of  efOtX 
and  repofe)  to  the  intefnt  that  where  the  court  ihail  adjudn  upon 
it,  if  the  plaintiflF  demurs,  or  that  a  certain  ifliie  nuy  be  taken  iq>- 
on  a  certain  point,  requires  that  the  defendant j  when  he  pleads  fmh 
Jpecial  plea,  that  the  plaintiff  notwithftandiug  may  have  right,  the 
defendant  fhall  give  colour  to  the  pknntiffy  to  the  intent  that  bis  pha 

fhall  not  amount  to  the  general  Mte,  andfo  kaveallthe  matter  atkarge 
to  the  jurors,  which  will  be  full  of  multiplicity  and  perplexity  tJi 
matter ;  and  though  the  colour  be  only  fi£lion,  jet  les  finpt  vbi 
fubfiftit  aequitas;  cites  Dr.  &  Stud.  cap.  53.  mjL  itfo.  b.  But 
when  the  (jpecial  matter  of  the  plea,  notwithftanding  the  plaintiff 
had  right  before,  utterly  bars  him  of  his  right,  in  fuch  cafe  die 
defendant  need  not  give  any  colour,  becaufe  he  bars  the  plaintiff 
of  his  right  if  he  had  any,  and  then  it  will  be  in  vain  to  give  die 
plaintiff  colour,  where  it  appears  upon  the  matter  of  the  pka  tfaa^ 
he  had  no  right}  for  by  this,  if  in  real  a£iion,  as  afiife,  writ  of 
entry  in  nature  of  a(fife,  &c.  M  collateral  warranty  be  pleaded,  and 
the  defendant  relies  upon  it,  or  if  eftoppel  be  pleaded,  or  fine  levki 
with  proclamations,  &c.  there  no  colour  need  be  given,  hcczuEt  the 
plaintiff  is  barred,  though  he  had  right;  and  with  this  acooidt 
35  H.  6.  tit.  Trefpafs,  160.  So,  .and  for  the  fame  reafon,  if  Ac 
defendant  conveys  to  him  title  by  off  of  parliament,  as  is  held  3  S. 
4.  2.  a.  b.  Re(olved  per  Cur.  10  Rep.  90.  a.  b.  Hill.  9  Jac*  ki 
Cam.  Scacc.  in  Dr.  Leyfield's  cafe. 

6.  Wherefoever  the  defendant  fbews  a  caufe  cfaBion  in  Ae  ptais^ 
t^,  either  exprefs  or  implied,  and  confeffes  and  avoids  if,  it  is  a  good 
plea ',  for  by  confelEon  and  avoidance  he  confefles  the  plaintiff  has 
caufe  of  a£iion  againft  him,  were  it  not  for  fome  Jpecial  nutter  m 
laWj  by  which  is  not  meant  a  queftion  in  law,  but  a  thing  winch  in 
law  avoids  the  caufe  of  oBion,  as  afale  in  market  overt  /  and  withovt 
leaving  a  caufe  of  adion,  it  will  amount  to  the  general  iffi^^  and 
this  is  ther^^fr  of  colour*  12  Mod.  121.  PaicL  p  W.  3.  Bal- 
let V.  Birt^ 
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(B)   In  what  Adions  Colour  may  or  muft  be  given. 

X,  |N  error  it  appears  that  the  cafe  was,  lorj^  ff^ffre^  and  tenant  Br.  Error,   * 
^  iy  9f'  rent,  and  the  me/ne  brought  ajfife  againfi  the  lord  of  the  ^' X°l^ 
9  /•  rent,  and  ie  pieaded  that  the  mefne  held  the  land  of  him  by  9  /.  Hwth's 
rtnt  as  mefm,  by  nvbicb  he  took  9/*  rent  of  him,  and  of  fo  much  rent  H^x.  29. 
rendered  as  tenant,  and  if  he  demands  other  rent,  nul  fort ;  and  this  ^'^  ^*  ^* 
bar  was  awarded  good  upon  writ  of  error  brought  thereupon, 
without  any  colour;   quod  nota.     Br.  Colour,  pL  7.  cites  50 
£•  3.18. 

2*  In  trefpafs  the  dcfendznt /aid  that  J.  N.  his  mafier  nvas  onvner  Fit«h.  Co- 
rf  th^  goods,  by  which  he  at  his  command  took  them  at  S.   and  *»"*"»  P*' 4^ 
the  plaintiff  would  have  retaken  them,  and  he  would  not  fufFer  10  Rep.  89. 
him,  judgment  fi  aAio,  and  no  plea ;  for  he  neither  confefTed  »•  in  prin- 
j)Toperty  nor  colour  in  the  plaintiff.    Br.  Trefpafs,  pi.  70.  cites  ^fc!-!!^ 

2  xl.  4*  5*  \\i\^>  91.  a. 

S.  C.  cited  per  Cur.  and  admitted.  ■       Br.  Coloor,  pi.  6.  cites  S.  C» 

3.  Note  that  colour  in  affife  or  a£lion  of  trefpafs  is  fufferable,  Br.  General 
if  it  be  matter  in  law,  aod  difficult  to  the  lay-gents ;  and  otherwife   *f"«»pl  H* 
it  is  not  fufferable,  but  the  party  ftiall  be  drove  to  tlie  gene-  &  s.  r.-I 
Kd  iffue,  nul  tort,  or  not  guilty.      Br.  Colour,    pi.   15.   cites  Fitzh.  Co« 

&  S.  P.-»io  Rep.  91.  b.  in  a  nota  of  the  reporter* 

4*  In  trefpafs  the  defendant  /aid  that  J.  ivas  feifed  in  fee  of  Br.  Tref- 
the  boufe  and  20  acres,  &c.  of  which,   8cc\.  and  died  feifcJ,  and  B*   P*^'»  ^i' 
ii?id   C  his  daughters  and   heirs  entered,    and   B,   of  her   moiety  s.  c. 
infeoffed  the  plaintiff,  and  C.  died,  and  K.  her  daughter  and  heir  F'^ab.  Co- 
entered  into  the  other  moiety,  and  was  feifed  pro  indivifo,  and  in^  j.°J^>  s**  c^* 
feoffed  the  defendant,  by  which  he  entered  and  did  the  trefpafs,   accordinglV* 
prout  ei  bene  licuit,  and  a  good   plea  without  other  colour.  — Heath* 
Br.  Colour,  pi.  18.  cites  19  H.  6.  46-  dters^c. 

that  to  give  colour  by  coptrceoers  or  jotntenants  h  g«od* 

5;  Trejpafs  de  claufo  fraflo,  and  eating  his  grafs  in  D.     The  Heath's 

defendant  juftified  /;;  S.  abfque  hoc  that  lie  is  guilty  in  D.  and  ^t"'a8^i|. 

no  plea  per  Cur.  without  giving  colour.    Br.  Colour,  pi.  82.  cites  6.  zy.  and 

20  H.  6.  27.  **»J^  '•"  t*'" 

Cixt  he  may 
£bttC  It  ieeint  mifprinted  for  mtf^]  give  colour  \  [and  likewife  (2S)  feems  mifprinted  for  (20)  1* 

« 

5.  In  affife  if  the  tenant  pleads  dying  feifed  and  defcent  to  him,  he  Heath't 
fliall  give  colour ;  for  the  pojfeffton  is  bound,  but  not  the  right  /  but  cites 's.*c.*— 
tvhere  both  are  bound,  he  need  not  to  give  colour.    ^Br.  Colour,  pi.  72.  if  the  de- 

(bis)  cites  22  H.  6.  18.  fcndanty^jrt 
^        '                                                                                                                                             that  hh  fa- 
ther toasfeijed^  and  died  fixjedy  and  the  land  dtftnded  f  h'm^  there  he  fluU  give  colour }  for  he  ihall 
Xi'ot  bind  t))c  plaintiff.    Br.  Colour,  pi.  53.  cites  12  £•  4.  13. 

.    Wou  JV,  U  u  7.  la 


k 


m  im 
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S.  C.  cited  J,  in  trefpafs  of  breaking  his  clofe^  htJbaUfay  that  tht  ptace  ^hefi^ 
b!*oo?*a.  m  ^^*  ^'  '^^  ''^  Sr  ^^  trefpafs  nvas  the  franktenement  of  the  defendant^ 
principio.—  without  giving  anv  colouTw    Bn  Colour,  pK  26.  cites  22  H.  6.  co^ 

Where  the        ' 

defendants/Mis  hit  frankttnment^  he  (ball  not  give  colour.     Br.  Colour^  F^*  53-  ^^  '*  £•  4«  15* 

— ——Heath *8  Max*  29.  cites  S.  C.  and  z%  H.  6.  50.  $•  P.' 

la  trtfpaf$,  •  8.  &  where  \it,fay  thtst  it  taas  the  ftariktenement  of  J.  S.  and 
mfdl'htbl  *^  h  *""  command  entered^   &c.      Br.  Colour,  pL  26.  dies  22 

plaintiff       H*  6«  50. 

infecfffd  Af.  and  the  defendant  asfervant  of  ilf.  entered,  &'C.  ti  no  pica  withoat  c«/£«r.  Br.  Trefpafiy 
pi.  166.  cites  15  E.  4.  31.-— —Heath's  Mat.  18.  cites  S.  C. 

Trefpafs  for  breaking  hi9  ctofe.  The  defendant  f>Ieads  tkat  J.  S*  vasjeifid  of  tht  ismJ^  «"/  ^  if 
i^y.'D,  and  teas  iisjervant  ertered,  and  gave  no  colour  to  the  plaintiff;  and  for  tlkat  cmfe  the  pUia* 
tiffdemurred  ;  and  it  was  argued  that  when  the  defendant  makes  a  fpeciai  title  to  hjmielf,  or  t»  anj 
other,  he  ought  of  neceflity  to  give  colour  to  the  plaintiff;  hut  when  he  pleads  a  general  plea,  or  ifaat  it 
11  his  freehold,  it  is  otherwife ;  and  cited  z  £d.  4.  8.  But  it  was  argued  contra,  becaufe  the  delbidai 
wutkes  m  titU  to  bimjelf  but  jttfi'iJUt  at  afcrvant ;  and  cited  1 8  £.  4.  3.  Wray  faid  he  ooffat  to  pve 
colour,  though  he  juftifies  as  a  ferTanC ;  but  moved  the  parties  to  relinfuifli  their  demunv,  and  plead  xm 
iffiie,  which  they  did.    Cro.  £•  76.  pi.  35.  Mich.^  19  Mc  30  £tts.  B.  R'.    Dinham  v.  BccJccct. 

It  IS  no  plea  9,  So  whcrc  hc  fays  that  J.  S,  leafed  to  him  for  yearSy  or  at  vntt 9 
Hy'^b^faT  P^*^  Newton.     Brooke  fays  quaere  inde.    Ibid. 

plaintiff  leafed  to  W,  for  Vife,  the  remaindtr  to  tbe  defendant^  [and  that"]  IV,  died,  md  be  nterti  i 
remainder  i  per  Brian*      Sr.  Trefpafs,  pi.  166.   cites  15  £.4.  31.— —Br.  Colottf,   P^  ^7* 
S.C.  &S.  P.  by  Brian. 

But  it  is  a  good  plea  tbat  tbe  plaintiff  leafed  to  tbe  defendant  for  zo  fean,  vbieh  JH  Mufanet,  itci 
fvithout  colour ;  for  there  be  confeffis  tbe  franktenement  to  be  in  tbe  plaintiff \  per  Briaa^  qood  ooca. 
Br.  Trefpafs,  pi.  166.  cites  15  £.  4.  31.'  Br.  Colour,  pi.  27.  cites  S.  C.  for  it  confeflci  tlM 

franktenement  to  be  in  the  plaintiff  at  the  time  of  the  trefpafs ;  per  Cur. 

Where  the  defendant  doth  convey  from  tbe  plaintiff  bhnftlf,  in  foroe  cafe  he  fliall  give  coloar,  mad  m 
Ibme  not ;  as  6  H.  7.  14.  where  the  defendant  conveys  frotfi  the  plaintiff /^r  life  •r  pem^^  there  he 
ihaH  not  give  colour ;  and  fo  is  22  H.  6.  50.  Otherwife  as  it  leems  by  S  £lif .  Dyer  146*  m^at  dit 
defendant  pleads  a  leafe  for  years  from  a  ftrangei^    Heath*s  Met.  a8« 

« 

In  trefpafs  of      10,  But  where  he  ju^ifies  at  another  day^  and  mil  trwoerfe  the  day 

€i$Tbi\%tb  '^  '''"^>  *^^  ^^  ^^  8*^^  colour.  Brooke  makes  a  quaere  of  dut 
•fAugufi,     diyerfity.    Br«  Colour,  pL  26^  cites  22  H.  6.  50^ 

the  defend' 

0nt  pleaded  recovery  of  tbe  fame  land  fgainft  a  firanger  the  2otb  of  Ofloher,  ab/fue  hoc  that  he  h  ffilff 
before  tbe  day  of  tbe  recovery ;  and  per  Cor.  this  is  no  plea  without  giving  colour  to  the  plalstilF,  tiia£ 
mvcb  as  tbereeevery  it  again/t  afiranger*    Br.  Cotour,  pK  53*  cites  12  £•  4«  15« 

« 

II.  Trefpafs  upon  the  ^th  of  R.  2.     The  defendami  faid  thai  Ad 

father  of  the  plaintiff  was  feifedy  and  infeoffed  hitHj  and  the  pUtUif 

fuppofing  that  his  father  diedfeifed  nuheire  he  did  mtdiefeifedt  enterd^ 

&c.  and  no  colour  per  Cur.    For  it  is  not  matter  in  law^  nor 

doubtful ;  for  he  deftroys  it  himfelfhy  his  own  Jhetoing  ;  quod  nota. 

Br.  Colour,  pi.  3.  cites  33  H.  6.  54.  And  concordat  37  H.  6. 54. 

that  in  this  action  of  trefpafs  a  man  fhall  give  colour  as  in  other 

a£tions  of  trefpafs. 

fo  Rep.  89.       1 2.  Trefpafs  of  30  /.  at  2).  i/»  the  county  of  Tori  taien  and  carried 

«Hd  that  the  '^^^^y  (^"^  ^^  ^^  ^^^  *^  ^^  feems  property  may  be  of  money)* 
^o  1.  was  The  drfendant  intiiled  htmfelf  as  parfon^  and  gave  coUuP  tbat  he  de* 
money  offer-  livered  the  money  to  J.  N.  to  keep  to  his  ufe^  who  delivered  ittotbf 
ke^Qf     pif^ifi^ff^  ond  be  retook  it,  and  it  wa»  admitted  tkit  cfering  cbaageg 
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f^rcperiyf  :uid  yet  it  was  admitted  that  he  ought  to  give  colou):  i  NofterPao^ 
quod  nota.-   Br.  Colour,  pi.  5.  cites  34  H.  6.  10.  '        '  if*uf^ 

in  the  ptriih  of  the  defendant,  where  people  ofed  to  offeigold  and  filver,  tod  that  he  took  it,  as  law* 

iriiiy  he  might. l6id.'9i  a*,   cites  S*  C  and  fays  that  in  chat  cafe  no  colour  need  be  given;  but 

that  Moyle,  towards  the  end  of  the  cafe,  fald  that  if  any  odc  takes  my  goods  or  money,  and  offers  them 
to  an  image,  in  this  cafe  I  am  barred  againil  him,  as  of  gotkis  fold  and  tolUd  in  fiir  9r  marht,  in  whic^ 
cafe  no  colour  Hiall  be  given. 

13.  Jf^en  matter  in  law  isj  then  there  is  no  need  of  colour  s  pcf 
dcon,  Prifot  and  Moyle.  Bn  Trefpafs,  pL  222.  cites  36  H.  6.  7. 

14.  In  trefpafs,  the  defendant  jufiifed for  goods  tvaived  hyafelon^  •  10  Rep.' 
mnd he  feifed  ihem^  and  did  not  give  colour,  therefore  ill;  quod  ^'-  ••^*y» 
nota.     And  yet  it  was  faid,therc,  that  *  5  E*  3*  a  man  judified  intended  fa 
JEor  t  'ii^^ck  de  mere,  and  did  not  give  colour,  and  good,  and  fo  here  Hill.  5  £.  3. 
by  the  reporter ;  §  for  by  this  plea,  the  property  is  not  denied  to  be  J^  X  ^® 
in  the  plaintiff  before  the  ftealing ;  for  it  is  fufficient  colour  to  the  in  trefpjfs 
plaintiflF,  or  plea  in  bar  to  the  plaintiff;  but  here  the  defendant  for  wreck, 
againft  the  opinion  of  the  court  gave  colour  that  the  plaintiff  fup-  "^^g^^"'; 
pofed  the  property  in  him.  before  the  thief  took  them,  &c.  this  is  colour.   0r« 
*M)  colour.     Br.  Colour,  pi.  37.  cites  39  H.  6»  2*  Colour,  pi. 

31.  cites  9 
£.  4.  I2. — ^Trefpafs  of  goods  taken,  tic.  %  buts  of  wine ;  the  defendant  pleaded  that  he  is  lord  of  the 
manor  of  D.  and  prefcribed  to  have  wreck  within  the  faid  manor,  and  faid  that  the  lame  burs  were  in  a 
ILlp  in  the  high  fea,  which  (hip  VIras  droWoed,  and  that  by  the  reflowing  of  the  fea,  the  buts  were  caft 
lipon  his  manor,  and  he  took  them  as  wreck,  &c.  and  the  defendant  was  compelled  to  give  colour,  and 

fo  he  did.     Br.  Prefcription,  pi.  32.  cites  9  £•  4.  22. Br.  Colour,  pi.  37.  at  the  end  cites  S.  C* 

accordingly. 10  Rep.  90.  b.  cites  S.  C.  accordingly,   but  fays  it  is  held  in  4i  £.  4..  18.  b*  U 

%i  £.4.  65.  a.  that  in  fuch  cafe  no  colour  fhall  be  given,  and  that  the  re^fon  of  all  the  uther  books 
■agree  herewith.  So  when  the  mattdr  of  the  plea  bars  the  right  of  the  plulnt'iff,  no  colour  fhall  be  given. 
II  ■  io  Rep.  91.  a.  cites  S.  C.  and  fays  that  as  to  the  cafe  of  waif,  when  the  defendant  alleged  that 
the  property  was  in  the  plaintiff,  i&c  it  was  refo^ved  that  no  colour  fhould  be  givrn. 

In  trtnter  ofh  oxen  in  London,  and  there  converted,  dec,  the  defendant  pleaded  that  he  feifed  them  to 
the  manor  of  D.  in  Effex,  as  goods  waivtd  there,  and  fo  judified  abfque  hoc,  that  he  was  guilty  iA 
London.  Per  Cur.  This  is  no  plea ;  for  ft  amounts  only  to  the  general  ifTue,  containing  no  mattes 
local  to  Aake  the  place  material.     Cro.  £•  1741  pi.  5.  Hill.  32  £ili,  B*K>  ]3uUock  ▼.  Smith. 
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15.  In  trcfpafe  the  place  is  an  acre,  of  which  J.  S.  was  feifed  in, 
fee  before  the  trefpafs ^  and  leafed  to  W,  N.  for  i  o  years j  and  he  as 
fervant  of  W*  N.  and  by  his  command  entered  and  did  the  trefpafs ^ 

and  ho  plea  without  giving  colour  to  the  plaintiff.  Contra,  where 
be  fays  that  the  place  is  the  franltentment  of  W*  N.  and  he  as  fer-* 
4fant,  &c«  eniered  and  did  the  trefpafs*  Br*  Colour,  pi.  48.  cites 
aE.  4.  5. 

16.  In  ravilhment  of  ward,  it  was  agreed  that  where  the  de-  Hcath't 
iendant  intitles  himfelfto  the  ward  by  afranger^  there  he  ihall  give  ^*'*/^A 
cdoun     Br.  Colour,  ph  50.  cites  lE.  4^  27. 

174  fn  irefpafs  upon  5  R^  2.  it  was  admitted  that  colour  fhall  be 
given  in  this  atiion  as  in  trefpafs,  and  the  defendant  may  plead 
not  guilty,  and  fo  to  iilue.  Br.  A£tions  fur  le  Statute,  pi.  29. 
cites  3  £.  4*  i» 

iB.  In  trefpafs  upon  the  faid  ftatute  it  was  admitted  that  colour  Colour  (hall 
fhall  be  given  in  this  aftion,  but  the  defendant  pleaded  that  king  be  given  in 
H.  6.  by  aft  of  parliament  gave  it  to  the  predecejfor  of  the  defendant,  "^^lltrj. 
in  which  he  was  feifed,  and  after  he  refgned,  and  after  this  the  </f-  Heath^s 
findant  was  elided  mqjler  of  the  college,  upon  whom  the  plaintiff  en^  Max.  17,2s. 
^id^  tspon  whom  the  d^endant  re-entered^  &c»  and  per  Paoby  Ch.  J..  %^^^^ 

U  u  2  and 
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tqr>  pi*  5*  and  Arden  J.  the  defendant  need  not  give  colour^  (o^  ait  ad  of 
and  Ceioor,  parliament  binds  every  man,  and  after  the  parties  accorded  hf 
H.  6.  39.     arbitremcnt.     Br.  Colour,  pi.  51-  cites  3  E,  4.  2. 

ind  faysy 

tbit  lb  u  35  [33]  H.  6-  $4.  tod  other  books,  that  colour  may  be  given  Iji'aii  afftem  mttm  ih*/staf»  •/ 
$  R.  1.  and  in  no  other  writs  or  adions  as  1  can  find,  nor  in  tbefe  neither,  as  tJie  pleading  oiay  be,  as  if 
the  defendant  ffleaJi  the  general  iffuf,  and  dees  not  juflif^'  j  or  pleads  (bme  fUa  that  merelj  deterwumes  the 
rigbt  2  as  a  feoffment  with  warranty,  fine,  recovery,  and  the  like,  as  appears  in  Brook,  14  Afife. 

19*  In  trefpafs  upon  the  5  R.  a.  it  is  a  good  pl^,  tiai  R,  wmS 
ftifid  till  by  the  plaintiff  diffeifedy  and  the  defendant  entered  as  Ms  ftr^ 
vantf  &c.  and  this  without  colour ;  becaufe  it  feems  that  entry  e^ter 
diffeifin  binds  the  mefne  aBs.     Br.  Colour,  pi.  74.  cites  1 1  £•  4*  5. 

20.  Trefpafs  by  W.  P.  &  R.  againft,  J.  N.     The  defendant 
fmid  that  W.  P.  the  plaintiff  was  feifed^  and  infctffed  T.  who  if^eeffed 
M*  and  that  the  defendant  as  fervant  t»  M»  entered  and  did  the  tref* 
pafsy  and  no  plea,  per  Cur.  becaufe  he  did  not  give  colour.     FaT£ 
faid  the  writ  is  brought  by  two,  and  the  defendant  pleads  the  feoff> 
ment  of  the  one,  &c.  and  after  Pigot  pafled  over  and  gave  eokur 
by  the  defendant.    Per  Brian,  then  you  need  not  fpeak  of  the  feoff- 
ment of  the  plaintiff;  for  youfball  not  give  colour  hut  by  hrm  by  nohem 
C  557  3    y^^  commence  your  title  s^  and  after  Pigot  ftad  that  toe  plaintiff  ^oas 
fcifed  as  above^  &c.  and  infeaffed^  ai  abavcy  &c.  and  the  plaintiff  drnm^ 
ing  in  by  colour  of  a  leafe  made  to  them  for  term  oflife^  where  nUhing 
paffedy  istc.  enteredy  upon  whom  the  defendant  at  the  time  tfihe  tr^ 
pafSy  as  fervant  of^the  feoffee y  entered;  and  this  was  held  a  good  pio, 
notwithftanding  that  ne  gave  colour  by  the  defendant  hixnfelf. 
Quod  nota,  quia  minim.     Br.  Colour,  pL  27.  cites  15  £.  4.  3K 
Heath's  21.  In  trefpafs  the  defendant  juftified  the  entry  and  the  cuttiag  ef 

•fteis!  C.  '^  ^^'^^  becaufe  C.  M.  was  feifd  of  the  place^  &c.  in  fee^  and 
—A.  brings  fowed  the  landy  and  the  defendant  as  fervant y  &c.  entered  and  cmt^ 
trcfpaft  &c.  and  by  all  the  juftices  where  he  juftifies  as  fervant,  &c.  he 
/S^*'r^i!?£      ^^^  "^^  P^^  colour  to  die  plaintiff.    Bn  Colour,  pL  54.  cites 

and  carrying    lo  £.  4*  3* 
away  bit 

tithes.  The  defendant />/M^f,  that  the  king  toasfeifeJ  In  fee  of  the  rcAory  to  which  tke  laid  tStbo  be- 
long, and  gave  them  by  patent  to  C.  for  life^  nbo  made  a  haje  for  ytars  of  them  to  £•  and  that  the 
defendant,  as  E.*8  ferraat  and  by  his  command,  took  this  com  and  carried  it  away,  withoat  givinf 
colour,  or  ihewing  the  king*s  patent  made  to  C.  The  plea  was  adjudged  bad  ;  the  plaindff  bad  jaig- 
flaent  affirmed  in  error.  For  in  the  cafe  offarties  or  privies  in  itstertfi^  who  come  to  a  fsnimlar  tfialte  dt» 
rivtd  out  of  another f  which  requires  a  deed  to  create  it,  as  in  the  cafe  of  the  king^j  patent,  or  a  leafe 
of  a  eorporation,  or  in  the  cafe  of  a  grant  of  a  rent,  or  of  any  other  thing  which  Ges  in  grant,  ^ 
lirft  patent  or  deed  ought  to  be  ihewn.  Otberwife  of  thofe  who  come  to  fuch  things  iy  mff  •fUm\  m 
teant  by  elegit,  or  fiatute,  or  tenant  in  dower,  tenant  by  the  courufy,  ^to.  Jcok.  305.  pi.  so*  S  J«c* 
jDr.  Leyfield's  cafe. 

$•  C.  cited  10  Rep.  S9.  a.  b.  Arg.  .  Ibid*  S9.  b.  ad  finem  cites  S.  C.  and  that  there  Dttli 
no  colour,  becaufe  notwithftanding  the  fee  and  frank- tenement  b  to  one,  yet  the  pbintifiF  may  base  a 
leafe  for  years,  &€.   and  that  with  this  accords  22  H.  6.  50.  a.  But  when  a  fpecial  title  'vi  anadc^ 

as  in  2  R.  3.  8.  a.  wheie  John  Atwood  brought  trefpafs  of  his  cTofe  broken  agaioft  one  John  Dingk 
and  W.  Dingle ;  the  defendant  pleaded  that  one  Tho.  Atwood  was  feifed,  and  infeodcd  J.  B .  and  R»  S« 
^ho  inf  oftcd  Sir  John  Norbur>-,  Knt.  and  the  faid  John  Dingle  in  his  own  right,  and  the  laid  W. 
Dingle  as  fcrrant  to  him,  and  gave  colour  to  the  plaintiff  by  the  laid  Tho.  Atwood,  cited  10  Rcp«  90* 
••  in  prtncipio. 

Herth*a  22-  In  trefpafs  in  lands,  the  defendant  faid  that  the  Ung  gave 

dus  S^C.     ^  *""  ^^  ^^^  '^  '^^>  h  ^^'^t  of  which  be  feifedy  &c.    and  after 

he  leafed  t9  the  plaintiff  at  will,  and  after  entered,  &c.  of  whkb 

entry 
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entry  the  oBlon  is  brought j  and  good  colour,  per.  Cui(  by  the  Icafc 
at  will;   quod  nota.     Br,  Colour,  ph  55.  cites  18  £.4.  10. 

23.  So  if  defendant  pleads  that  /F".  wai  feifed  in  fee^  and  wat 

attainted  of  treafon^  by  'which  the  king  was  Jeijed  ana  leafed  to  the 

plaintiff  at  nuilly  and  after  by  his  letters  patents  gave  the  fame  latid  to 

the  defendant  i   this  is  good  colour.      Br.  Colour,  pi.  ^i^   cites 

18  E.  4.   15. 

24.  In  entry  fur  diffeifin  of  rent  colour  may  be  given  j  admitted.  Heath's 
Br,  Colour,  pi.  56.  cites'  19  £»  4.  3.  **«.  17. 

^»  f*.  Cites 
S.  C.  aadiays,  foia  £^.  47. 

25.  He  Vfho  pleads  to  the  writ  fliall  not  give  colour,  and  a  man  Hcith'a,, 
may  plead  to  the  writ  a  plea  which  goes  to  the  a^ion,  and  not  give  ^^^'s!  c. 
colour,  and  well.     Br.  Colour,  pi.  56.  cites  21  £•  4.  4.  —10  Rep! 

91.  a.  10  prlncipio  cites  S.  C, 

7.6.  In  trefpafs,  per  Brian,  he  who  jufifies  for  tithes  as  parfon^  Heath's 
fhall  not  give  colour.     Br.  Colour,  pi.  57.  cites  21  E.  4.  18.        Jh^s^a 

hut  Is  mif-printed  (diftrefs  for  difmes). In  trefpafs  of  certain  loads  of  oats>  takeo  and  carried  AMijif 

at  Bodmon,  againft  the  prior  of  Bodmon ;  the  defendant  faid,  that  though  oats  grew  in  a  certain  place  in 
3*  in  the  parifli  of  Bodmon^  of  which  ht  wsu  pai-fQo  imparfonee }  wid  being  compelled  by  rule  of  coart 
to  ihew  how  he  came  to  the  fame  parfonage,  faid  that  he  had  the  impropriation  by  prefcriptjon,  ^nd 
that  the  com  was  fevered  from  the  y  fiarts,  and  that  he  took  them  as  his  own  goods,  and  gave  colour 
that  he  delivered  them  to  one  T.  who  bailed  them  to  the  plaintiff  to  keep,  and  the  defendant  took  them. 
10  Rep.  88.  a.  Aig.  cites  11  £.4*  65.  a*,  [but  it fcemsmif. printed,  and  thatit  i|iould  be  ai  E.  4.  k^- 

S.  C.  as  in  Brooke,  pi.  59.].— ~S.  C.  cited  ibid.  90.  b.  as  ai  £•  4.  65.  a. Br.  Colour,  |4.  59, 

cites  ai  £.  4.  6  5.  that  he  need  not  give  colour  3  but  Brooke  Jfays  quaefc.-.*No  colour  can  be  giv^  j 
for  of  common  ri^fat  they  bdon^  to  the  parfon.    Jeok.  306.  pT  80. 

27.  So  of  him  who  juilifies  for  wreck  de  mere  iought  in  market  Heath's 
Kvr^,  waif  or  flray.    But  Brook  fays,  quaere  inde.     Br,  Colour,  Jf^*,*  gj^ 
pj.  57.  cites  21  E.  4.  18.  r  4.i8.dcT5* 

that  colour 
'  nay  be  given  where  One  jujiifies  for  wreck j  or  waifs  end  efirays^  or  any  other  matter  of  record  \  but 
fiiyt,  fee  there  other  books,  vix.  a  &  la  Ed.  4.  38  H.  6.  7.  and  37  H.  6.  7.  varying  whether  ono 
Hull  give  colour  where  the  defendant  doth  joftify  for  wreck,  waifs,  and  the  like,  &c.  and  (o  34  H.  6« 
zo.  in  the  fiime,  and  faroferings,  lo  Rep.  90.  b.  91.  a.  S«  C.  cited  per  Cur.       ■      Br.  Co- 

lour, pi.  5.  cites  34  H.  67  lo.  S.  p.^..Br.  Colour^  pi.  59*  cites  21  £.  4.  65.  S.  P.  But  Brooke 
fays  ^ugre.  ■  Where  a  man  juftifies  for  wreck  he  fliail  give  colour,  and  ii)  he  did,  qubd  npt^  bjne* 
^r.  Trefpafs,  pi.  18^.       i     B^.  Prefcriptton>  pl«  32.  cites  9  £.  4.  22.  S.  Q. 

28.  In  trefpafs,  per  Brian,  if  a  mzn  Jujlifes  by  any  matter  of 
records   he  need  not  to  give  colour ;   byt  Brooke  fays,  quaere. 
Sr.  Colour,  pi.  59.  cites  21  E.  4.  6^. 

29. -Rt  brought  writ  oi  forcible  entry  upon  the  ftaiute  8  H.  d.  B'-  Forcible 
againft  J,  B.  vrho  pleaded^  that  J,  K  andH.A.  were  feifed,  isfc.  ^'.''clt^** 
and  infemed  jP,  and  S.  in  fee j  and  the  defendant  asfervanty  &c.  and  s.  C^ 
gave  colour  as  he  ought,-  and  traverfed  the  tbrce ;   for  when  the 
defendant  makes Jj^ecial  title  to  him  in  whofe  right  he  juflifies  asfervanty 
there  it  fhall' not  be  intended  that  the  plaintiff  has  any  intcreft  in* 
the  land|  apd  fo  there  is  a  diverfity^     xo  Rep.  90.  a.  cites  i  H.  7. 
jp.  a.  b.  r      f  af 

30.  Hci  who  pleads  <fet)^ /y /£/&wf«/  fliall  give  colour  in  tref-  the7ete!S- 
paJs  or  affife }  for  it  is  only  as  a  fisofiinent.     Br.  Colour,  pi-  7{-  ant  intitied 

VitCS   CH,   7.  10.  "  himfdfby 

^  ^  adevife,  and 

pre  CQJQur  to  ^  plaiAtifC*    Br.  Colour,  pi.  41.  clte^  S.  C.^«»— Reath*s  Max.  29.  cites  S>  Q^ 

17  u  4  31.  tl 
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so  Rep.  91.  31.  In  trefiafs  it  is  a  good  plea,^  that  tie  plaifOif  leafed  to  d^ 

a.  in  princU  gl^endiant  for  term  of  life^  for  the  leflbr  has  intereft  by  the  reverfem 

S.%"lmd  to  ^nter;  and  fee  if  there  be  wade  or  not,  and  therefore  a'  ^od 

13  H.  7.  6.  plea  without,  other  colour.     Br.  Colour^  ph  77.  cites  6  H.  7.  14. 

that  when  „  Brian. 

the  defend-     -^ 

«nt  intJtIcs  hinnfeif  by  the  pUlntiff  himfelf,  no  coloor  fiiall  be  giten. 

3*2,  Cohira  upon  feoffment^  for  this  amounts  to  not-guilty.    Br, 
Colour,  pi.  77.  cites  6  H.  7.  14I 
$r.  Trrf-  33-1^  txt{^2,k  feoffment  of  the  land  to  W.  N.  nvhofe  eftate  the  de* 

F^>  p|'. .  fendant  has  is  no  plea  in  trefpafs  without  giving  colour^  but  ijh- 
35E*4«^i-  wdiaie  feoffment  of  the  plaintiff  to  the  defendant  is  a  good  pka 
S.  P.  by  Pi-  without  giving  colour ;  contrary  in  aflife^  Br.  Trefpafs,  pL  424* 
^^'— —  cites  lb  H.  7.  22, 

£r.  Colour,.  ' 

^.  84.  (S5)  cites  zo  H.  7.  ^4*  the  iame  divtrfity. 

Ileath*8  2^,  In  trefpafs,  when  the  defendant  fhcws  caufe,  and  prays  mi 

d^st'c.  ^f^^^^^&y  ^^  demands  judgment  rege  inconfutto^  he  fhall  not  give 
«hd2i*H.'7.  colour  to  the  plaintifF;  per  Cur.  quod  nota«  Br.  Colour,  pi.  28, 
«3.  s.P.      cites  15  H,  7.  10. 

Trefpafi  in  35-  In  trefpafs,  per.  tot.  Cur,  where  the  defendant  intitUs  him^ 
knd,  the  de-  felfhy  leafe  of  a  bifhop-  by  copy  according  to  the  cufiom  of  the  manor ^  aeid 
t^^^^ml  ^^^  now  the  temporalt'tes  are  in  thi  hands  of  the  king,  and  demands 
^ittbT  judgment  ft  rege  inconfultoy  &c,  he  need  not  to  give  colour,  as 
[rmg\  judg-    where  he  pleads  in  bar ;   note  the  diverfity^    Br^  Colour^  pL  33, 

S'^  cites  ai  a. 7.  43- 

.^ereihali  not  \it  colour*    Br.  Colour,  pi.  7X.  (bis}  clttt  15  H.  ?•  xcv 

36,  Where  the  defendant  binds  the  right  of  the  ptaintiff  by  feoff-* 
tnent  with  warranty^  ftne^  recovery y  diffei/iny  or  re-^entry^  &c.  there 
needs  not  any  colour.  Colour  {hall  not  be  given  but  upon  plea 
in  ban  Br.  Colour,  pi.  64^ 
••  £-  S59 1  37,  In  an  ajjife  where  entry  and  reentry  are  pleaded  npiib  a  eB^ 
feifin,  there  is  no  occafion  to  give  colour.     Jcnk.  2t.  pi.  40. 

38.  Colour  (hall  he  in  zn  qffife^' though  the  reverfion  he  in  the 
ling.     Jenk.  171.  pi.  33V. 

39^  If  in  bar  defendant  fails  of  giving  colour,  where  it  is  nec^ 
fary  tQ  give  colour,  that  omiiTion  is  remedmhle  by  plaintiff's  re^^ 
eatioHy  for  he  ought  to  take  advantage  of  his  want  of  colour  bcfocc 
he  replies;  per  Holt.    12  Mod. .3 16.  Mich.  11  W.  3.  Anon. 

40.  Where  general  iffue  ujpecially  pleaded  colour  fhould  be  given^ 
elfe  it  is  good  caufe  for  demurrer;    per  Cur,     12  Mod.  354^ 

*  Pafch.   12  W^  3.  in  cafe  of  Horn  v.  Luines. 

41.  If  you  give  colour  you  may  plead  matter  tn  knvJpeciaHy  ;  as  ill 
debt  for  rent  you  may  plead  nil  debet,  and  give  a  releafe  in  cri-t 
dence;  per  Holt  Ch,.  J,  ..12  Mod.  377.  Paich.  12  W.  3, 

42.  Trefpafs  for  entering  into  the  plaintiff^ s  houfe^  and  keeping  tie 
poffeffton  thereof  for  fo  long^  Defendant  pleads  that  J^  S.  wasfeifei 
in  fee  thereof,  and  he,  being  fo  feifed,  gave  Ikence  to.  the  defend- 
ant to  o^ter  into  ^d  poff^fs  tbe  (aid  houfe^  till  }ie  give  bim  no^ 
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ticc  to  leave  it;  that  thereupon  he  entered,  and  kept  the  houle 
for  the  time  mentioned  in  the  dechration,  and  had  not  any  no- 
tice to  leave  it  all  the  time ;  and  a  fpecial  demurrer,  becaufe  the 
plea  amounted  to  the  general  iflue  ;  and  per  Cur.  he  might  have 
given  this  matter  in  evidence  againft  all  people,  except  J.  S.  but 
againft  him  he  muft  have  pleaded  it ;  fo  he  fhould  here  either 
have  pleaded  the  general  iflue,  or  given  colour  to  the  plaintiff.  . 
Ergo  jud'  pro  quer*.  '  I2  Mod,  513,  514.  Pafch.  13  W.  3.  .... 
V.  Saunders* 

43.  If  one  would  plead  a  plea  amounting  to  the  general  tffue^  he 
ought  to  give  the  defendant  colour,  either  exprefs  or  implied:  per 
Holt  Ch,  J.  12  Mod.  537.  Trin,   13  W.  3.  Anon. 


(C)     What  fhall  be  faid  to  be  good  Coloun 

I.   T  N  affife  it  is  no  colour  to  fay  that  the  land  is  held  oftheplain^  *  HeatK'i  . 

-■■  tiffy  and  that  after  that  the  tenant  entered  by  defcent  the  plain-  Jf^g^*^ 

tiff  as  lord  abated  after  the  death  of  the  anceflor  of  the  tenant  /    *  but  that  it  is  a 

if  he  had  faid,  that  the  plaintiff  as  lord  entered,  fuppoftng  that  the  ««x*  co*o«f 

ancefior  had  died  tvithout  heir,  this  had  been  colour.     Quaere. inde  5  the*{ai^[iff 

for  this  is  not  doubtful  to  the  lay-gents,  and  he  ought  to  confefs  claimed  to 

it,    &C.      Br.  Colour,  pi.  38.  (bis)  cites  2  Aff.  7.  enter  as  lor< 

2.  In  affife  the  tcnint  pleaded  dying  feifed  of  his  father,  and  that  Jy^^'*^^"*' 
he  entered  as  heir,  and  the  plaintiff  abated  as  fon  and  heir  of  one  J» 

"fvho  was  a  btiftard :  and  it  was  held  no  colour,  becaufe  there  is  no 
privity  of  blood  between  them,  by  which  he  added  to  it  that  J.  thfe 
plaintiff,  as  fon  and  heir  of  J.  who  was  fon  of  R,  his  father,  wh6 
*was  born  before  the  efpoufals,  claiming  to  be  heir  of  22.  his  father^ 
^vhere  he  was  a  baftard,  abated,  &c.  •  and  admitted  then  for  co* 
lour.     Br.  Colour,  pi.  38.  (bis)  cites  2  Aff.  9. 

3.  In  affife  the  t^nznt  pleaded  leafe  for  life  by  J,  N.  to  the  father  Hcath^t 
of  the  plaintiff ,  the  remainder  to  the  tenant,  and  ^^  plaintiff  fuppoftng  ^^\^^q 
that  his  father  had  diedfeifed  in  fee,  entered,  &c.   and  good  colour,  —jn  alTift 

Br.  Colour,   pi.  9.   cites  9  H.  4.  3,  the  tenant 

•     geve  colour 
to  the  plaintiff,  viz.    that  his  father  madefeeffmenf,  ind  his  heir,  vix,  the  plaintiff,  fipf^ng  that  he  had 
died  Jei fed y  entered,  &c.     This  feems  tt  be  no  colour)  for  it  is  not  matter  in  law,  nor  doubtfuU     Br. 
Colour^  pi.  10.  cites  iz  H.  4.  3. 

4.  If  a  man  pleads  that  J.  S.  wasfeifed  in  fee,  and  died,  and  one    [  560  1 
W>  entered  as  heir,  who  nvasfeifed  and  died,  and  S.  his  heir  entered, 

&c.  and  gives  colour  by  J,  S.  diis  is  well ;  for  here  is  no  dying 
feifed.  Quod  nota ;  for  he  did  not  fay  that  he  died  feifedn  Br. 
Pleadings,  pi.  149.  cites  li  H.  6*  19. 

5.  It  is  good  colour  that  J,  N.  grafted  to  him  the  reverjion,  and  '^  ^^P-  9'- 
the  tenant  for  term  of  life  died,  and  he  claiming  by  the  reverjion  granted  ^j  y^  xUtni 
it  where  the  tenant  for  life  did  not  attorn  ;    for  the  lay-gents  think,  porter  in  »' 
that  it  pafles  by  the  grant.     Br.  Colour,  pi.  15.  cites  19  H.  ^.  21.  no^— — 

^  DO  where  the  tenant  yiyx  that  he  l/bfedfor  life,  and  the  tenant  i^^^  'j  g^ 

Jurrandereds  for  the  lay-gents  are  ignorant  if  lurrender  may  be  cites  s.  c* 

by  paroj.    Br.  Colour,  pi.  15.  cites  19  H.  6.  21.  ^^^^^ 

Uu  4  1.  So  P^"**^*^- 
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lowing,  at  ^.  5^  where  the  tfcuant  iayg  4Bat  tht  father  of  the  p!mntif  le^ei 

B^k/asof  ^^  J^fi^  ¥^*  ^^  afin^releajed  to  hlm^  and  the  plaintiff fuffofng  thai 
the  fame  his  father  died  feifed  of  the  reverfton,  ou/led  him  after  the  death  of 
y®*''  cefiy  qtie  vie,     Br.  Colour,  pL  15.  cites  19  H.  6.  21. 

8.  So  if  he  fays  that  the  father  of  the  plaintiff  infeeffed  hhnr^  and 

after  he  f offered  him  to  occupy  at  willf  aid  he  f^^fpofing  that  he  had 

diedfeifed^  &C.     Ibid. 
It  )s  good  9.  And  fo  to  fay  that  the  plaintiff  claimed  as  eldefl  fon^  vahere  Be 

Si^/^^^^V  '^^  ^  bafardy  &c.    is  good  colour,    Br.  Colour,   pi.  15.   cit«t 

claiming  as       1 9  ^*  ^*    ^^* 

heir  nvbere 

bt  was  a  hafiard  iigrte^  but  it  is  no  colour  if  he  A^es  mt  fay  this  voord  (eigrtt)  ;  for  bafiard  only  U  90 

plea  nor  colour  j  for  baftard  eigne  may  be  vouched  as  heir  for  the  pofleiHon.     Br.  ColooTy  pL  36* 

cites  38  H.  6.  7. 

It  is  good  colour,  that  a  man  claims  as  h*ir  cohere  be  vfas  abaftard\  per  Pafton.  Br*  Colottr^  pi.  14« 
cites  19  H.  6.  20.— — Heath's  Max.  32.  cites  S.  C.  and  fays  that  ib  it  is  in  the-fame  jear,  fol.  ax* 
Or  to  fay  that  the  pUlntiflT  pretending  title  to  a  reverfibn  without  attornment,  is  a  good  colcar. 

In  aflife  the  tenant  made  bar  as  beify  ard  the  plaintiff"  elaiwui^  as  biir  where  be  naas  b^m  cmt  ^f  *rp 
afp^Mjah^  entered  ;  and  there  it  was  held  that  he  ought  to  give  the  plaintiff  a  mother,  asid  lb  kc  ^dm 
Br.  Colour,  pi.  39.  cites  25  K^»  13. 

In  trefpafs,  it  was  permitted  for  colour,  that  tht  plaintiff  ciMmed  hi  as  fimaad  beir.  See*  vhtre  he 
mtas  a  bafiard*    Br.  Colour^  pi.  66.  cites  1 1  H«  4.  84. 

It  IS  no  CO-         10.  So  to  fay  that  the  plaintiff  claimed  as  wunpefl  font    for  this 

layxuttattbe   •  !•«-      1^         r»      ^^  1  **i  -  ti     ^ 

phiniff       *5  ^^  difficulty.     Br.  Colour,  pi.  15.  cites  19  H.  6.  if. 

claiming  as  heir  where  be  was  youngefl  Jon,  entered^  &c.     Br.  Colour^  pi.  36.  cites  38  H.  6.  7. 

11.  So  if  he  fays  that  he  leafed  to  the  father  of  the  plaintiff  f$r 
life  J  for  years y  or  pur  adter  vie,  and  he  fuppofes  that  his  father  had 
died  feifed  in  fee,  &cci  this  is  no  colour.  Ibid. 
'  1 2.  In  trefpafs  the  defendant y2r«/  that  A.  wasfeifed  infee^  and 
gave  to  the  baron  and  feme  in  tail^  *ivho  died  feifed,  and  the  land  d^ 
Jcended  to  the  defendant^  and  the  plaintiff  claiming  by  colour  of  deed 
of  feoffment  by  the  faid  A.  before  the  gifij  &c.  entered,  &c.  and 
good  colour,  though  it  be  given  before  the  dying  feifed,  which 
binds  the  entry.  And  he  who  pleads  in  alFife  that  his  father  was 
feifcd  in  fee,  and  died  feifed^  and  he  entered  as  heir,  and  gave 
colour  by  his  father  before  the  dcfcent,  yet  the  colour  is  good. 
And  fo  fee  tvhere  the  poffeffton  is  boutid,  and  not  the  right,  yet  the 
defendant  fhall  give  colour ;  contra  where  he  binds  bath*  Qood 
nota  a  good  diverfity  here.     Br.  Colour,  pi.  17.  cites  19  H.  6, 

43- 

jtndyerVrU       13.  In  trefpafs  ubi  ingreflus  non  datur  per  legem,  i£  Ac  A- 

w/'wri'^/'  f^dant  pleads  feoffment  of  the  moiety,  and  gives  colour  to  the  plaint^ 
irefpafs,  it  is  of  the  moicty,  by  which  the  defendant  entered  into  the  whole,  this  is 
goodcclourrf  no  colour  for  entry  into  the  whole ;  for  it  may  be  of  one  moiety 
wboi^ll  \t  fevered  from  the  other  moiety.    Br.  Colour,  pL  36.  cites  38  H, 

lour  cf  one       O.    7" 

mei^ty  per 

wy,  &f  per  tout,  he  may  enter  into  the  whole  5  but  in  this  a£Uon  of  trefpafs  nptn  tbefiatnt^  ^  5  |t.  »• 

tte  writ  exprtffez  into  hew  mmb  be  entered,  and  therefore  bar  for  a  moicty  to  enter  inro  the  whoic  is  flo 

pica  ;  for  the  writ  cxprdica  certainty.     <^ucre  in  the  general  writ  of  trefpaft.     Br.  Coloor,  fl.  36. 

cites  38  H.  6«  7.*«— fitsh.  Colour,  pi.  J9.  cites  S.  C. 

14.  lo 
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t4»  In  tref^afs  of  goods  wairod,  if  the  defendant  fays  that  the 
plaintiff  feifid  them  to  the  u/e  of  the  king^  this  is  no  colour  if  he 
does  not  Joew  that  he  was  iai/tffof  the  king^  efcheator^  or  other  of^ 
Jicer  accountant  to  the  king  9  per  Prifot  clearly,  but  contra  Little- 
ton and  Danby.  Br.  Colour^  pi.  37.  cites  39  H.  6,  2.  and  fee 
that  9  £•  4*  22*  colour  was  given  by  him  who  juftified  for  wreck 
de  mere,  &c. 

15.  Trefpafs  done  the  3^  of  June  26  H.  6.  The  defendant 
pleaded  feoffment  the  ^d  of  May  37  //.  6.   and  g^YC  colour  hy  the  fame 

feoffor y  anno  37  //.  6.  abfque  hoc  that  he  is  guilty  before  this  day^ 
and  a  good  plea.     Br.  Colour,  pi.  45.  cites  5  £.  4.  79. 

1 6.  Feoffment  of  the  plaintiff  to  the  tenant  is  no  plea  in  aflife; 
quaere  oi  feoffment  to  J,  N»  que"  eftate  the  tenant  has  ;  perPigotj 
quod  non  negatur.     Br.  Colour,  pi.  27.  cites  15  £.  4.  31. 

17.  In  trefpafs  the  defendant  juflified  by  letters  patents  of  king 
JS.  4.  and  gave  colour  to  the  plaisitiff  by  letters  patents  of  the  fame 
king  made  to  hitn  during  the  life  of  J.  N*  who  is  now  dead.  Nota. 
Br,  Colour,  pi.  81.  cites  7  H.  7.  14. 

18.  In  trefpafs  for  chafing  in  his  park,  the  defendant  y2riV,  that 
the  plaintiff  infeoffed  two  of  the  parky  arid  he  by  their  command  en* 
fered  and.chafed^  and  a  good  plea  without  colour,  becaufe  he  con» 
%}eyed  the  interefi  of  the  plaintiff  mefne^  and  not  by  a  ftranger.  Br. 
Colour,  pi.  85.  (86). 

19.  Every  colour  ought  to  have  4  qualities  \  ift,  It  ought  to 
be  doubtful  to  the  lay-gents ;  as  where  the  defendant  fays,  that 
the  plaintiiF  claiming  by  colour  of  a  deed  of  feoffment,  &c.  this 
is  good  9  for  it  is  doubtful  to  the  lay-gents,  whether  land  Ihall 
pafs  by  deed  only,  without  "livery,  or  not  ?  2dly,  That  colour^ 
as  colour,  taught  to  have  continuance^  though  it  wants  effed ;  as  if 
the  defendant  gives  colour  by  colour  of  a  deed  of  demife  to  the 
plaintiff  for  the  life  of  J.  T.  who  before  the  trefpafs  was  dead, 
this  is  not  any  colour,  becaufe  it  does  not  continue,  but  the  de« 
fendant  may  well  deny  the  effedl  thereof.  3dly,  The  colour 
ought  to  be  fuch,  that  if  it  was  of  any  efFe£l  it  will  maintain  the 
nature  of  the  aBion ;  as  in  aflife  to  give  colour  of  frank-tenement, 
and  not  as  guardian  in  chivalry,  nor  to  his  anceftor  where  th)e 
action  is  of  hie  own  pofleffion.  4thly,  Colour  ought  to  be  given 
by  thefrfl  conveyance^  or  otherMrife  all  the  conveyance  before  it 
waived.  10  Rep,  91.  b.  Hill.  8  Jac.  in  a  nota  by  the  reporter, 
and  cites  feveral  books  for  tlie  feveral  divifions  [which  may  ap« 
pear  under  this  title.]] 


(D)    What  Colour  fhall  be  good  in  a  Writ  of  Tref- 
pafs of  Goods  taken,  and  what  not. 

I.   1  N  trefpafs  of  goods  carried  away,  the  defendant  faid^  that 

^  J.  N.  was  poffeffed  ut  de  propria^  and  made  the  defendant  his 

executory. and  died^  and  the  plaintiff  claiming  %  JV.  as  his  villein 

wb^rt  he  wasfrank^   tdbk  the  goods ^  and  the  (^fendant  retooi  them^ 

13  wd 
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and  the  defendant  e  contra,  and  fo  to  ifliie,  therefore  it  b  aidiiiiu 
ted  good  colour.     Br.  Colour,  pi.  80.  cites  47  E.  3.  23. 
Heath*f  2.  Where  a  man  confejfes  pojfejjion  in  the  plaintiff  of  the  proper 

Max. 30,3 1.  goQfij  qJ  fijg  defendant  by  a  tort  mefne,  this  is  good  colour  in  trcf- 
S.  P.  for*  P^^^  ;  as  of  the  cafe  of  the  chaplain  and  feme  who  have  the  goods  rf 
that  the  defendant  in  their  pojfejjton,  and  the  d^endant  enters  the  boufe  and 

amounts  on-  retakes  them.     Br.  Colour,  pi.  8.  cites  2  H.  4.  13. 

ly  to  the  ge-  '   *  -r       j 

neral  iflue,  bat  there  it  is  more  doubted  in  another  cafe,  where  the  defendant  in  trejjf>afs  tf  tnttf  did 
plead,  that*  he  Vft^sfeifed  until  by  the  plaintiff  dijfeijed,  who  did  cut  thctreety  and  fquarcd  tlicm  ^  and 
Chen  he,  the  defendant,  did  retake  them.    Heath's  Mai.  30. 

Heath's  j,  Trefpafs  by  a  feme  of  goods  carried  away.     The  defendant 

dtei'sVc.  JHfiifi^^  ^  executor  of  the  baron  of  the  fame  feme^  and  the  feme 
—.In  tref  claimed  to  he  executrix  nuherefhe  was  not  executrix  ;  prifly  &c.  and 
pafs  of  goods  this  was  admitted  good  colour  \  quod  nota.  Br.  Colour,  pL  i. 
a!^yT*the     ^'^^  ^  H.  6.  1 5.  and  19  H.  6.  12. 

deftndznt  juftifigd  as  executor ^  and  the  plaintiff  claiming  as  exteuttr  wbtrg  he  wms  mtt  tMseutwr^  tmk  tit 
gooJsf  &  non  allocatur ;  by  which  he /<ii^,  that  the  tefiatcr  bailed  to  him  to  keep.  Sec.  And  the  plin- 
tift*  faid,  (hew  what  day  he  made  you  executor,  Sc  non  allocatur ;  and  thesefbre  it  lieems  tiiac  the  hmi' 
pttst  is  good  colour.     Br.  Colour,  pi.  40.  cites  i  H.  7*  10. 

4.  Trefpafs  of  goods  taken.     The  defendant yZtw/,  thai  before  the 

plaintiff  any  thing  hadj  the  property  was  in  S.  who  bmled  the  goods  to 

W.  to  leepj  who  made  the  defendant  hie  executor^  and  the  ditfendani 

feifed  them  cu  executor ^  and  the  plaintiff  took  them  out  of  his  poffeffton^ 

and  the  defendattt  retgok  them,  and  a  good   colour ;  per  Cur.  bj 

poifeifion  as  above  Without  title ;   quxre  in  aiUfe  .as  it  is  faid 

there.     Br.  Colour,  pi.  12.  cites  7  H.  6.  35. 

Heath's  5.  It  is  good  colour  in  trefpafs  brought  by  a  par/on ,  where  the 

*?**•  3 '  •      defendant  jujiifies  as  patron^  to  give  evidence^  and  colour  by  leafe  oi 

nvill  by  the  Iq/l  parfon  who  refigned^  per  Strange  and  Martin,  and 

fome  e  contra  \  by  which  Chaunt.  gave  colour  that  the  hi/bep^  in 

time  tf  vacation  J  granted  to  the  plaintiff  to  hold  the  parfonage  by  a 

certain  time^  &c«  and  this  was  admitted  for  good  colour.     Br. 

Colour,  pi.  13.  cites  8  H.  6.  9. 

6.  In  trefpafs  of  goods  taken,  it  is  no  colour  that  the  plaintiff 

claimed  by  gift  of  the  teflator  where  he  did  not  give,  by  which  he  faid 

that  he  claimed  as  executor,  &c.    Br.  Colour,  pL  69.  cites  19 

H.  6.  12. 

Heath^s  7.  Trttp^ts  of  grain  carried  aviay^  the  defendant  y&M//&r^  te  b 

^"'s^  c   •  P^Kfi^f  ^^^  ^^'  grain  grew  infuch  a  placcy  and  fliewed  where,  &c. 

—.10  Rep.    which  was  his  titheSy  and  he  took  it  as  parfon^  and  the  plaintif 

S8.  b.  Arg.  claiming  to  be  parfon  there  where  he  ivas  not  inffituted  nor  induHedy 

~!-lbid '     ^^^  themy  and  he  retook  themy  and  the  beft  opinion  was,  that  it  is 

91.  a.  s.'c.  -no  colour;    for  he  does  not  confefs  poffeffton  in  the  plaintiffs  but  oi 

cited  per       ujurper*    Br.  Cololir,  pi.  14.  cites  19  H.  6.  ao. 

Cur.  fays, 

that  fince  he  took  upon  him  to  give  colour,  if  any  was  neceflary,  fuch  coloor  as  he  gave  was  aot  good« 

Trefpafs  of  carrying  away  com  and  barley ;  Markham  faid,  A*  B.  toasparjoa  ofC,  and  the  far  Mam 
art  fowed  the  I  ft  day  of  May,  and  after  the  parjcn  made  the  defendant  his  acecmtoTj  and  the  plamtiff  mat 
inflituted  and  ir.dufied  parjcn  thercy  and  after  the  parijbhners  fevered  the  titha,  and  the  pUiat^j  m 
parfon,  took  them  at  his  proper  goodsf  and  the  defendant^  as  execntory  took  them  ;  judgnxat,  Ac*  mA 
admitted  good  colour.     Br.  Coloor,  pi.  20.  cites  2x  H.  6.  30.'  Br.  fmblanatts,  pi.  9.  dta 

S.  C. S.  C.  cited  Arg.  lo  Rep.  8S.  b*  but  ibid.  Qi.  ■•  it  was  fiud  pti  Cw«  tta  Otdimr  wm 

given  in  that  cafe,  but  that  there  was  no  mlc  of  coart  far  mghf'mg  ii» 

S.Ia 
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8.  In  trcfpafs  of  charters  and  mnuments  taken  at  D.  it  is  no  ptea  Q«an«, 
that  the  property  tvas  to  J.  JV,  who  balled  to  the  defendant,  and  the  ^^^^^^ 
plaintiff  took  them,  and  the  defendant  retook  them;   for  no  colour  is  fnt^rtyvtst 
given  to  the  plaintiff.     Br.  Colour,  pi.  22.  cites  21  H.  6.  36.      '<>  j-^-  ^ 

*  •^  %ub6  halUi 

than  to  W,  P.  n»hQ  govt  to  t^c  plaintiff,  nvbo  took  tbem^  and  J»  N»  retook  them,  and  gave  them  to  th$ 
defendant',  judgment  &c.     Br.  Colour,  pi.  22.  cites  21  H.  6.  36. 

It  u  good  colour  that  J»  was  foffeffld  and  hailed  to  T.  Hoho  gave  to  the  pUtmt\jf,  and  the  defendant  r/« 
$ook»     Br.  Colour,  pi.  71.  cites  21  H.  6.  37* 

TrefpATs  of  caking  flippers  and  flioes,  the  defendant  ytf;V,  that  he  was  pcffeffed  of  three  dickers  ofloa* 
eher,  and  hailed  them  to  y,  S.  who  gave  them  to  the  pUintiff  who  made  thereof  fippers,  Jboes^  andhoots^ 
and  the  defendant  came  and  took  them,  prout  ei  bene  licuit^  judgment  fi  a^o,  and  good  colour  per  Cor* 
hy  gift  of  the  bailiff,  because  he  had  lawful  pofleifion.     Br.  Colour,  pi.  42.  cites  5  H.  7.  15. 

9.  It  13  no  colour  In  trcfpafs  of  goods  that  J.  was  poffeffed  and   f  563  1 
hailed  to  the  defendant,  and  the  plaintiff  took  them,  and  the  defendant 

retook  them.     Br.  Colour,  pi.  71.  cites  2j  H.  6. 37. 

10.  Colour  was  given  in  trefpafs  of  com,  where  the  defendant 
jufHfied  as  tifhes  fevered  from  the  9  parts,  &c.  gave  colour  that  the 
plaintiff fuppoftng  the  place  where,  Gfr.  to  he  in  the  parifh  of  D.  where 
J\d*  P.  is  parfon,  where  it  is  in  the  pari/b  of  A^  where  the  defendant 
is  parfon,  which  M.  P.  had  fold  to  the  plaintiff  all  the  tithes  in  the 
parifh  of  Z).  came,  and  would  have  taken  the  corn,  and  the 
defendant  would  not  fufTer  him,  and  good  colour,  and  the 
plaintiiF  recovered  upon  verdid^.  Br.  Colour,  pi.  25.  cites 
21  H.  6.  43. 

11.  Trefpafs  of  goods  taken,  the  defendant  faid  that  J.  N.  was 
thereof  poffeffed  and  made  the  defendant  his  executor  and  died,  and  he 

feifed  them  and  hailed  them  to  the  plaintiff  for  him  to  retail  them^ 
qtsando,  ice.  and  he  requeued  him  to  retail,  and  he  would  not,  bj 
which  he  took  them,  &c.  and  the  opinion  of  the  court  was,  that  it 
is  no  colour ;  for  the  property  was  never  out  of  him,  &c.  Br. 
Colour^l.  2.  cites  28  H.  6.  4. 

12.  'Txtfy^is  of  taking  and  carrying  away  his  timber  :  ibit  defend^  jfndfoln^ 
ant  faid  that  the  place  is  20  acres,  where  20  wyches  grew,  which  was  J?  ^«^- 
tbe  franhtenement  of  the  defendant,  and  the  plaintiff  entered  and  cut  kffathM^ 
the  wyches  and  made  timber  and  carried  them  away  out  of  the  land,  frank-tent^ 
and  the  defendant  came  and  retook;  judgments  and  per  JLittleton  it  ««y'"'«^a^ 
is  good  colour,  becaufe  the  wyches  were  frank-tenement  in  the  tLpj^i^jf 
defendant,   and  in  the  plaintiff  they  were  chatties,  viz.  timber,  by  diOeifia 
But  Prifot  contra  •,  for  though  the  nature  is  altered,  yet  it  if  one  and  ^^If^* 
the  fame  thing  %vhich  may  he  well  known,  and  the  pfoperty  is  in  the  colour  j 
ewner  of  the  foil  when  they  are  cut,  till  they  are  carried  away,  there-  q^od  aoti, 
fore  no  cplour,     Br.  Colour,  pi.  6.  cites  35  H.  6,  2.  d^^^** 

•mount  but  to  the  general  iflue,  vis.  that  it  was  the  timber  of  the  defendant,  and  the  plaintiff  took  Tt^ 
fuid  the  defendant  retook  it,  and  is  not  guilty  in  tStSt'y  by  which  the  defendant  faid  that  J.  N.  cut  tha 
trees,  and  gave  them  to  the  plaintiff,  and  the  defendant  retook  them,  and  the  plaintiff  imparled.  Br* 
Colour,  pi.  6.  cites  37  H.  6.  6«  And  it  is  no  plea,  that  the  property  was  in  his  mailer^  without  giv« 
iflg  colour.     Ibid,  cites  2  H.  44  5,  H^th^a  Max.  30.  cites  S.  C. 

13.  Trefpafs  of  fheafs  taken,     Littleton  faid  z€t\o  non  \  for  the  l& trefpafs^ 
place  is  lo  acres,  of  which  the  defendant  tvas  feifed  in  fee,  and  hefore  '^il^^ 
thetrejpafs  the  plaintiff  came  and  plowed  the  land,  andfowed  it  with  good  coloitr« 
iis  own  grain,  and  the  defendunt  entered  and  cut  the  corn  and  put  it  into  '^f  'f ' 
Jbeafs^  and  at  tie  time  (fthe  trej^afs^  the  plaintiff  came  and  would  have  ^^2'^* 

carried 
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Jtwid  the  carried-  them  away^  and  the  defendant  would  not  fuffer  him^  huf  toot 

^cfetjLnt  ^^'^  carried  them  away  ;  judgment,  &c.  and  per  Danby  and  Daveis, 

after  the  this  IS  good  colour,  contra  per  Prifot ;  for  when  the  plaintiff  fow* 

Jeatb  of  the  cd  and  had  nothing  in  the  frank-tenement,   and  the  defendant 

7^r'a{dthe  entered  before  feverance  and  cut  them^  the  property  is  clearly  to 

deftndanten^  the  defendant,  by  which  he /aid  that  the  defendant  wasjajed,  ttU  Ij 

teredo  and  the  plaintiff  dif'-feifedy  who  /owed  the  land  and  cut  the  com^  and  the 

Tied  away,  '  defendant  re-entered^  and  the  plaintiff  would  have  carried  awaj  fte 

Br.  Colour,  corn,  and  the  defendant  would  not  fuffer  him,  hut  carried  it  avjaj  s 

P/'  ^^-  and  the  opinion  of  the  court  was,  that  it  is  a  good  plea ;  for  per 

ftstl^Tref-  Danby,  by  the  regrefs  of  the  diffeifcc,  he  puniihes  afi  mefne  trcf- 

pafs  of  corn  paffcs,  and  fo  in  effe£b  the  poiTeilion  always  continued  in  him,  but 

***^^ . ..  biliinge  Serjeant  contra,  and  that  the  difleifee  after  feverance 

P^lfincux  ^'^  not  have  the  emblements.      Br.  Colour,  pi.  32.  cites  37 

Ch.J.  itii  H.  6.  6.  ' 

9  good  bar 

and  colour  in  ttfelf^  that  the  flan  vjbere  ti  two  acres  of  land,  of  which  the  difendmut  noatjajei  hfee^ 
and  the  plaint  iff  fow<d  the  land  with  his  proper  grainy  and  the  defendant  cut  and  took  it,  Br.  CoJcar^ 
pL  44.  cites  12  H.  7.  25. 

Sof  that  the  defendant  was  Jeijcd  till  iy  the  plain f  iff  digeifedf  whofiwed  the  land^  and  tht  defcndaXta* 
anUred^  aadjook'the  ccrui  ^uo4  noU.     Br^  Colour,  p^.  44.  cites  12  H.  7.  25. 

r  ^64  2  I4«  In  trejpafi  upon  the  flatute  of  5  Rich.  2.  7.  the  defendat 
pleaded  that  ^  long  time  before  the  trefpafs  A.  was  feifed  of  the 
land  in  fee y  and  being  fo  feifed  gave  it  to  the  defendants  father  in  teal^ 
who  died  feifed,  and  the  (aid  land  defcended  to  the  defendant,  and 
gave  colour  to  the  plaintiff  by  A.  the  plaintiff  replies  that  he  was 
feifed  iafee  till  the  defendant  entered  upon  him  and  oufted  kim3 
and  he  traverfes  the  gift  in  tail,  and  this  is  well  by  all  the  judges 
of  England*  For  no  pofleflion  ihali  be  intended  in  the  defendaiit 
.  but  by  this  eftate  tail,  which  he  himfelf  has  pleaded.  An  cftate 
tail  cannot  be  gained  by  diffeiiin,  melior  eft  conditio  fx)ilidcntisy 
ubi  neuter  jus  habet.  The  firft  poffeffion  will  fervc  to  maintaia 
trefpafs  where  the  defendant  has  not  a  title.  In  this  cafe,  the 
colour  given  by  the  defendant  to  the  plaintiff,  gives  the  plaintiff 
the  firft  poffeifion.    Jenk.  118.  pi.  36.  cites  3  £.  4.  i8. 

15.  In  trefpafs  it  was  admitted  for  good  colour,  thai  J.  N.  i^ 

fore  that  the  plaint ff  bad  any  things  was  poffeffed  of  the  goods  ut  de 

froprioy  and  gave  them  to  the  defendant j  and  thade  the  pkantiffhis 

executor 'and  J^edy  by  which  the  plaintiff  was  poffffed^  and  the  defendeaU 

took  them^  &c.  and  fo  fee  tliat  the  executor  finding  the  goods 

among  other  goods,  ia  good  <;olour«     Br.  Colour,  pU  65.  cites 

X  E.  5. 3. 

^nt  where  a       z6.  In  trefpafs  of  boards  taken,  the  defendant  faid  that  be  tP«r 

T^/rf'*"  P^fffff^^  of  themy  and  delivered  them  to  the  plaintiff  to  keep^  emd  re- 

7.  JV.  and     deliver  them^  qilandoy  &c.  and  he  carried  them  to  D,  and  the  defendant 

he  hails  them  rctook  them^  and  no  plea,  for  there  is  jaa  reafonable  colour  \  for 

thifis  ood    ^^  n^w^  confeffed  property  in  thf  defendant j  and  die  immediate  kail' 

colour  to       ^^^^  ^0  the  plaint ff  by  the  defendant  is  no  colour  s  for  he  does  not 

w.  S.  be-    confefs  intereft  in  the  plaintiff     Br.  Colour,   pi.  43.   cites  5  H« 


caafeicit       ^^  jg^ 
not  imme-       ' 


diatt  b«ilment  by  ths  de&niUot  to  the  ^Uifitiffi    Br.  Coloor,  pL  4^  dtei  5  H.  7.  iS.^ 


» 

•  17.  But  if  the  defendant  pleads  bailment  upon  eondifton^  ^^  gift  AnJintni^ 
tdpon  condition,  and  for  the  coftdition  broken  he  retook  it,  this  is    good  ^!2i'\"* 
colour ;  for  the  party  has  interejifor  the  time,  and  by  the  condition  that  he  ha\t^ 
broken  the  property  is  re-veftcd  in  the  defendant,  and  he  may  bail  tdtbegotat 
It  or  give  it  immediately  without  any  feifin.     Br.  Colour,  pi.  43.  ^„^^l^^\i^ 

cites  S  H.  7.  1 8.  mtyand 

retook  than  I 
kt  the  plaintiff  hu  intereft  quoofque^  &c.    Br.  Colour,  pU  43.  cites  5  H.  7*  i8* 

18.  So  of  bailment  ofjbeep  by  the  defendant  to  the  plaintiff  to  cGmpef- 
^ter  his  land,  and  after  he  retook  them,  this  is  good  colour  to  the 

plaintifF;  for  he  has  property  pro  tempore,  and  all  thofe  cafes  were  , 

agreed.     Br.  Colour,  pi.  43.  cites  5  H.  7.  i8. 

19.  In  trefpafs  of  goods,  the  defendant  /aid  that  J,  nvas  pojfejfed  Hcith't 
and  bailed  to  the  plaintiff,  and  after  J.  gave  to  the  defendant  who  toot  ^^'^U 
them  s  and  good  colour  •,  for  the  bailee  has  property  againft  all  but  but  citw  aS 
the  bailor,  and  there  is  no  privity  between  the  baUor  and  the  «•  6«  4- 
donee.     Br.  Colour,  pi.  76.  cites  6  H.  7,  7..  IhcVubdff 

colour  only  by  a  bailment  is  ill,  notwlthflanding  that  to  give  him  cok)ur  by  the  gi/t  of  the  defendant,  at 
bailor,  it  good  by  7  H.  6.  31.  ■:  The  cafe  wa9,  in  trsfpafs  ofbcafts  taken ^  the  defendant  fa'id  that  be' 
fhre  the  plaintiff  any  thing  badf  bt  watpoffeffed  as  of  bis  froper  gcodi^  and  bailed  to  j4,  S»  to  rebail  ft 
lim  fuatidof  Sec,  end  A-  B,  rave  to  the  flaintiffy  and  be  fitppofing  tbe  property  to  be  in  A»  B,  at  the 
time  of  tbe  gift,  took  tbem^  and  tbe  defendant  retook  tbem,  and  a  good  plea  and  goad  colour.  Br.  Colour^ 
pU  II.' cites  7  H.  6.  31. 

20.  In  trefpafs  of  corn,  &c.  cut  and  carried  away,  the  defendant 
pieaded  that  10  Eliz.  he  was  feifed  of  the  reBory  of  O.  and  demifed 
the  fame  to  A.  for  life,  who  demifed  to  B.  for  years,  and  the  defendant 
asfervant  to  B,  took  thefaid  corn,  &c.  as  tithes  fevered  from  the  9 
parts,  and  averred  the  life  of  B*      The  plaintifF  demurred,  for  that 

the  plea  amoimted  to  the  general  iffue ;  and  judgment  was  given  f  565  1 
in  B.  R.  for  the  plaintifF.  The  defendant  brought  error,  in  Cam. 
Scacc.  and  afligned  for  error,  that  the  plea  amounted  to  the  general 
ifTue  only,  becaufe  the  defendant  did  not  give  the  plaintifF  any 
c^olour,  and  therefore  judgment  ought  not  to  be  given  againft  the 
defendant,  but  only  a  refpondeas  oufter.  But  refolved  that  in  tlxis 
cafe  colour  ought  not  to  be  given  to  the  plaintiff;  for  he  need  not 
deny  the  property  of  the  plaintifF;  becaufe  the  matter  of  the  plea 
bars  the  plaintiff  of  his  right  *  lo  Rep.  88.  a.  Hill.  8  Jac.  Dr*  Lej^ 
field's  cafe. 


(E)     Where  Colour  given  by  an  Eftate  which  is 
void  or  determined,  fhall  be  good,  or  not. 

I.  iN  afTife  the  cafe  was  that  the  feme  was  feifed  in  fee,  and  took  JJ***'* 

^   baron,  and  had  iffue  T.    Tht  baron  and  fetne  died*    5^./«/tfr^•//.  ^j^'^g^*^^ 
and  died  feifed  without  heir  of  his  body.     The  tenant  entered*     The  anddtesalfa 
plcuntiff  claiming  as  cotftn  and  heir  of  the  part  of  the  father  abafed,  ^t^^'t''^^'. 

an^  the  ^aant  re-entered ;  and  good  colour  as  heir  of  l|ie  part  of  took  Ccetm 


/• 


tlie 


^6$  $oldtir  in  pta^iitnii^ 

tktbenufcit-  the  fatlicr,  thougK  the  land  came  of  the  part  of  the  mother.    Sfti 
l^iM  Colo"'  PJ-  *9-  cites  24  E.  3.  50. 

ivhetber  it  was  t  good  colour  to  fay  that  fhf  flaintif  cU'mttb  If  thtjm  mroi  bar  •/  him  iy  whom  the  dt^ 
JhuUnt  fretend*  rWe— Heath's  Max.  32;  fayi  it  app<Urs  by  1  Aff,  7*  thiat  to  give  the  pbiocis 
tebtur  by  abatement,  is  no  colour. 

2.  Ehtry  lii  the  nature  of  affife^  the  ienzritJatJ  tiat  Fi  hts  father 
Hva^fetfed  infte^  and  leafed  to  N*/or  life,  N.  died^  and  JF.  entered  JM 
bis  reverfion  and  died  feifedf  and  the  tenant  entered  as  betry  and  the 
demandant  claimed  by  deed  of  fetjffment  made  by  N\  &c.  and  it  was 
held  no  colour ;  for  by  the  death  of  the  tenant  for  life^  and  die 
entry  of  the  Icflbr,  the  eftate  of  N»  is  determined,  and  the  title  i^ 
by  the  dying  feifed  of  the  father,  and  the  tenant  cannot  enter  up^ 
on  a  defcent  by  him  whofe  eftate  was  determined  before,  and  fa 
to  give  colour  by  a  difleifor,  and  confefs  entry  upon  him,  or  b]f 
feoffee  upon  condition,  and  confefs  entry  ilpon  him  by  the 
Condition  \  fot  his  eftate  is  defeated.  Br.  Colour,  pL  49*  cites 
2L  E.  4»  17. 

3.  Per  Littleton,  if  I  fay  that  J.  S-  v>as  feifed  and  infeoffed  me^ 
.    md  after  J.  S,  infeoffed  the  plaintiffs  upon  nvhotn  I  entered^  tms  is  no 

colour ;  jor  by  the  plea  I  have  deftroyed  the  colour,  quod  nemo 

dedixit  (  fot  J»  S.  at  the  time  of  the  feoffment  of  the  plaintiff  was 

a  diiTeifor,  which  is  purged  by  the  entry.    Br.  Colour,  pL  55* 

cites  18  £i  4*  15. 

IfeatVt    '       4.  Entry  Jfur  diflei&n  of  rent  of  diiTeifin  done  to  the  predeceflbr 

>?•*•  30-      of  the  plaintiflF.     The  tcrvamt  faid  that  W.  N.  nvas  feifed  of  the  rent 

infeey  and  granted  it  to  the  predecejfor  of  the  demandant  fir  term  tfbii 

life^  and  after  W*  died,  and  then  the  predecejfor  diedy  and  the  tenant 

entered  asfon  and  heir  of  W.  N,  and  it  was  held  good  colour  by  all 

the  juftices and  ferjeants  except  Brian.     And  Brooke  (kplt (eems 

to  him,  that  e/late  determined  cannot  be  colour;  for  it  if  not  douh^id 

iQ  the  lay-gents  nor  matter  in  law^  and  therefore'  it  is  contrary  to  the 

Hetth^t       ground  of  the  colour.     Br.  Colour,  pi.  56.  cites  19  E.  4.  3. 

*?■*•  30-  5.  Trefpafs  in  feparali  pifcharia  againft  an  abl>ot.    The  defend* 

and  ftyt  that  ^^  prefcribed  in  the  pif chary  there ^  and  that  the  abboty  prediceffor  of  the 

it  feems  by     drfendimt  who  prefcribedy  leafed  to  the  plaintiff  for  life  and  diedy  and 

^  ^^*  h   ^       ^^  drfendant  was  eUBed  abbot y  andjifbedy  and  a  good  colour  | 

the  eftate^     P^^  ^^r.  Brooke  *  fays  that  it  feems  the  leafe  was  for  the  life  of  the 

appears  to  be  leffor,  for  an  abbot  cannot  difcontinue,  and  therefore  if  it  was  for 

^rt*Se  coi*   the  life  of  the  leflce  it  is  no  bar ;  but  that  this  does  not  appear 

ioQfis^ood.  by  ^he  book  which  is  reported  briefly.     Br.  Colour,  pL  78.  chcs 

•[566  J  7H.7-I3- 

(F)    By  claiming  in  by  Deed,  &c*     WTicre  nothing 

paiTes  by  it,  and  where  good. 


UtiAC% 


who 


!•    A  SSISE  by  baron  and  feme  againft  the  priorefs  of  C* 

iiax.  32.  •*^  faid  that  fbe  herfelf  leafed  for  term  of  life  to  the  barom  amJ 

fttvS.C.    fifne^  and  the  feme  dying  the  baron  took  this  pimntiff  to  fsmUy  ondtbt 
tenant  confltmed  tbtir  ^ates  fit  ttrm  of  life.     The  barm  died,  ^ 


Coiont  in  ]^Ieatifng0#  5^^ 

jfyndnt  entered  as  in  his  reverfion,  and  the  fecond  feme  plaintiff  clatnung 
Sy  colour  of  the  confirmation ^  'which  is  void  as  to  her^  heM  her  in  \  and 
^ood  colour,  per  Finch«  though  it  be  a  void  (^[>nfirmation.  Br. 
Colour,  pi.  79.  cites  40  E.  3.  23. 

2.  Sa,  to  fay  that  a  feme  entered^  claiming  to  have  the  land  in  dower ^  Hctth't 
and  yet  a  feme  cannot  enter  into  her  dower  without  affignment  j  citw's!  C4 
and  yet  good  colour,  per  Finch*  quod  Caund.  conceilit,  by  rcafon  ec  s.  P« 
that  {he  ha3  colour  to  claim  dower*    Br.  Colour,  pi.  79.  cites  40 

E.  3.  23- 

3.  So  J  per  Finch,  to  fay  that  the  father  of  the  tenant  leafed  to  the  K"*'* 
plaintiff  for  years  ^  and  the  tenant  being,  within  age  confirmed  his  eftate^  c5tet's7cl 
and  he  after  the  term  ended  claimed  in  by  this  jconfirmation  ;  but  if  the  &  S.  P. 
father  had  been  tenant  in  tail,  and  the  ifTue  confirmed  within  age, 
Brooke  fays  it  feems  to  him  that  this  fhall  be  good  colour,  &c«. 
>¥hereupon  the  plaintiflF  above  made  title.     Br.  Colour,  pi.  79. 

cites  40  £.  3.  23. 

4*  Forcible  entry  into  the  manor  of  D.     The  defendant  faid  ^^'  ^o'o?% 
ihat  before  the  plaintiff  any  thing  had,  A.  wasfeifed  in  fee ^  and  gave  s.  C*' 
to  B.and.C.  his  feme  y  and  to  the  defendant ^  and  to  the  heirs  of  the . 
barony  and  the  baron  and  feme  diedy  and  the  plaintiff  claiming  by  deed 
of  the  baron  and  feme y  where  nothing  paffed  by  the  deedy  entered  with 
Jorccy  &c.  and  the  colour  was  challenged,  becaufe  the  baron  and 
feme  were  dead  before  the  claim ;  &  non  allocatur,  by  which  he 
challenged,  becaufe  it  is  no  colour  but  only  to  the  moiety,  &  noxK 
allocatur,  becaufe  one  jointenant  may  infeoff  another  of  all  the  *! 

land.     Br.  Colour,  pi.  19.  cites  19  H.  6.  49.  • 

5:  In  forcible  entry  with  force,  and  detainder  with  force,  the  de-  Br.  Coloiif^ 
fendmt  pleaded  that  long  before  the  plaint  ff  any  thing  hady  he  himfelf  |*'^3'  «»• 
Wasfeifed  Anfeey  and  diffeifed  by  the  plaintiff y  upon  whom  he  entered  lour  ihail  b^ 
peaceably y  and  traverfed  his  entry  with  force,  or  detainer  with  force;  8»^"i  in 
and  Pafton  J.  held  this  a  good  plea  and  colour ;  but  Markham  Serj.  ^y^^^icre** 
c  contra,  that  it  is  no  colour ;  whereupon  the  defendant  faid  that  the  defend- 
T.  H.  was  feifed  in  fee,  and  died  feifed,  and  the  land  defcended  "^t  docs  noc 
to  the  defendant,  and  the  plaintiff  claimed  by  deed  of  feoffment  J^njiff, 
made  by  T.  H.  where  nothing  paffed,  &c.  whereupon  the  defend- 
ant as  fon  and  heir  of  T.  H.  entered  peaceably,  abfque  hoc  tliat 
he  entered  with  force.     The  plaintiff  replied  that  W.  was  feifed, 
and  infeoffed  him,  whereby  he  was  feifed  till  the  defendant  oufted' 
him  with  force,  abfque  hoc  that  the  faid  T.  H.  died  feifed,  and  fo 
to  iflue.     Br.  Forcible  Entry,  pi.  5.  cites  21  H.  6.  39. 

6.  Entry  in  the  quibus  of  diffeifin  to  the  father  of  the  demandant.  *  [  567  1 
The  tenant  faid  that  B*  recovered  the  manor  of  D.  againfl  C  of  Heath's 
nvhich  the  land  in  demand  is  parcely    que  eflate  of  the  faid  B.  the  ^*p"  ^?* 
tenant  hasy  and  *  the  demandant  claimed  by  deed  made  by  the  faid  C.   ^i{\.  and 
nt^here  nothing  paffedy  See.  and  fo  gave  colour  by  him  whofe  eftate  9  E-4-  i5^ 
is  defeated,  and  yet  good  colour ;  per  Cur.     Br.  Colour,  pi.  30.  ^fprjntcd^ 

dtes  9  £«  4.  1 8.  and  that  it* 

ihould  be  (18)  as  in  Brooke.  J 

7.  So  where  tenant  in  zMc  fays  that  he  wasfeifed  till  by  B.  dif-  ?« |«W«t 
f^ifid^  and  the  plaintiff  claiming  by  colour  of  a  deed  made  by  the  faid  B.  | J,  /^^JJ 

1%  &c.  ' 
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vat  faU     fni,  tnttrtdi  upon  nuhom  ht  re-*nteredj  and  good  coloor  per  Olb 
^^A-  »'•  Colour,  pi.  30.  cites  9  E.  4.  18. 

J^fidy  ufou  whom  he  rt-^ntered,  thii  u  lU  coloor  \  for  it  i«  not  matter  ia  bw,  nor  difficult  to  tlie  1^  tull 
Br.  CoiouTy  pi.  15.  cites  19  H.  6..2I— Br«  Coiour,  pi.  67.  cites  9  H.  6*  32*  S.  P. 


8*  Trejpafs  by  ff.  B.  nvarden  of  the  ehanUrj  rf  D»  and  the  ci 
iaifis  thereof.  The  defendant  y^m  that  the /aid  H.  B.  %oasJeifiai  im 
fee,  and  leafed  to  him  for  years  ^  and  no  plea^  for  the  warden  widw 
out  the  chaplains  cannot  leafe,  and  it  (hall  be  by  deed,  by  whicb 
he  faid  by  a  f  range  name  that  H.  B.  vkufeifed^  and  Udfed  emd  garte 
colour  to  the  plaintiff  for  term  ofVifo  hy  deed  of  H*  B*  and  no  colour 
per  Cur.  For  a  corporation  cannot  die^  therefore  he  fliali  not  £xf 
for  term  of  their  lives,  by  which  he  give  colour  for  term  of  life  df 
the  lefibr*    Br.  Colour,  pi.  6o.  cites  21  £•  4.  75* 


(G)  Where  Colour,  without  alleging  or  confefling 
PofTeifion  or  Property  in  the  Plaintiff^  fhall  be 
good  or  not* 

!•  'TRefpafs  upon  the  5  R.  2.  The  defendant  yi/i/  that  tit 
^  father  of  the  plaintiff  wasfeifed  of  the  land  infee^  and  held  sf 
C.  in  chivalry^  and  died^  toe  plmntiff  nuithin  agCy  by  nvhich  C^feifcJ 
the  ward  of  the  land  and  body^  and  granted  it  to  jf.  S.  v;ho  granted  it 
to  the  defendanty  &c.  and  the  defendant  entered,  &c.  and  this  good 
colour  without  pofieilion  in  fad  in  the  plaindflT;  for  there  is 
foffefjion  in  law^  and  if  the  guardian  be  ouited,  the  heir  (hall  have 
amfe ;  and  fo  upon  leafe  of  the  father  for  years,  &c.  £t  Cur.  ' 
conceflit  that  it  was  good  colour.  Br.  Colour,  pi.  47.  cites 
2  £.  4.  5* 

2.  In  trefpafsthe  defendant^/i/ /&?/  F.  was  poffeffed  cf  the  goods^ 
and  bailed  them  to  the  defendant j  and  after  F,  gave  them  to  the  f-Liin^ 
tiff^  and  the  defendant  took  f hem;  and  no  colour,  inalniuch  as  the 
plaintiff  was  not  poflefTed  by  reafon  of  the  gift,  and  without 
poflcdion  he  cannot  have   action.     Br.  Colour,    pL  73.    cites 

a  £•  4.  23. 

Br.  Eftray,  3*  In  trefpafs  the  defendant  juflified .for  waif  The  plaimiff 
pi.  6.  citei  challenged  for  default  of  colour ;  and  it  was  faid  that  if  hcisititief 
ire.-—?'  himfelfto  efray^  that  he  need  not  confefs  property  in  the  plaintiff; 
xb  Rep.  90.  for  ii  the  property  was  in  him,  yet  by  the  ftealing  and  waiving^ 
\^'  ^^'  ^^  g<>^8  are  forteited.  Br.  Colour,  pL  52.  cites  12  £.  4. 6. 
at  i^E.^  4*  ^^^  1^  ^as  held  by  all  the  judices  that  if  the  defendant  had 
5.  b.  ^ana  fedd  that  A*  had  been  poffeffed  of  the  goods  as  ffhis  proper  goeds^  and 
^-b<S^  /Afl/  B.  hadflole  them^  &c.  that  he  ought  to  give  colour  to  the 
pi;  14.]  ana  plaintiff;  but  where  he  fays  that  they  were  fide  extra  pojeffionem 
that  by  hit  ignoti^  thcTC  DCcds  no  property.  Br.  Colour,  'pL  52.  cites 
Ac«^«  ,aE.4.6.Cs.b.] 

Aolen  extra  pofleffionem  cnjufdam  igooti^  and  fo  it  it  not  deniea  that  the  ptopertj  wu  tbt  pfaratiC^ 
tfkCfcfore  ha  it  lot  boa&d  to  ihew  exprefity  ia  whom  the  pcopcfty  was. 
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5*  S$  of /alt  in  market  overt,  if  he  fays  that  N.  fold  to  hiin»  he  s.  P.  per 
Heed  not  give  colour.     Br.  Colour^  pi.  52.  cites  12  £.  4.  6.  pIlSx^Br. 

Colour^  pK  5%.  ekes  la  £•  4*  i-a*  .  10  Re^  90*  b.  cites  11  E.  4*  5.  b.  S«  P* 

6.  Contra  if  he  fays  tBat  N.  nvas poffejfei as  of  his  proper  goods,  loRep.  90. 
and  fold  them  to  him ;  for  there  he  proves  no  property  was  in  the  e/JI"/^. 
plaintiff,  and  dien  he  has  no  colour  of  a&ion,  but  in  the  other  s.'p.*4aciV 
cafe  it  is  not  denied  but  that  the  property  was  in  the  plaintiff,  b«  ^^y  ^^ 
and  there  colour  need  not  be  given.    Br.  Colour,  pi.  52.  cites  ^tm^^^j^ 

la  £•  4«  d.  [5.  b.J  ketorertyhe 

ought  to  give 
«eloor.  But  the  itporter  Ciys  it  feems  to  him  that  thts  cafe  !s  not  well  reported ;  for  the  reafon  there 
{tven  makes  agaioft  the  opinion  of  the  juftices  \  for  their  reafoo  is,  that  the  plea  iball  not  be  good  with* 
out  c«loMr,  when  the  property  is  alleged  in  a  peribn  certain,  becaafc  this  proves  that  there  was  no  pro* 
f0tr  in  iliB  plaintiff',  and  fo  has  no  colour  of  adion,  and  confequently  this  is  a  good  reafon  that  no  co« 
lour  {ball  bt  given,  becaufe  it  is  an  sbfolute  bar  of  the  property,  and  of  all  the  right  of  the  plaintiff'; 
and  fo  is  the  book  of  32  H.  6.  i.  a.  b.  in  the  fame  cafe,  when  the  ptx>perty  is  alleged  in  a  perfon  cer* 
tain;  and  widi  this  aoconli  %i  E.  4*   iS.  b.  and  11  £.  4.  65.  a. 

7.  &  per  Cat.  &  Pigot,  where  a  xtitn  juJHJies  for  damage  feaf ant, 
he  {hall  not  give  colour ;  but  there  he  does  not  claim  proj^erty  in 
the  goods.     Br.  Colour,  pi.  52.  cites  12  £.  4.  \1% 

B.  Trcfpafs  of  a  clofc  broken,  and  apples  taken,  &c.  The  de- 
fendtot  juftifed  the  entry  by  leafefbr  a  year,  and  the  apples  grew 
there,  and  the  opinion  was,  that  this  was  no  colour  for  the  apples ; 
for  it  (hall  be  intended  that  the  plaintiflF  had  property  by  other 
matter,  by  which  the  defendant^  gave  colour  by  poffeffton  in  the 
plaintiff.    Br.  Colour,  pi.  58.  rites'  21  £.  4.  52. 

9.  It  is  good  colour  in  trefpafs  of  /beafs  between  parfon  and  vicar,  Br.  Proper-- 
that  the  plaintiff  claimed  them  as  par/on,  attd  the  vicar  took  themy  iot  7^Pj:  3,5* 
liy  the  claim  the  property  is  in  him,  and  the  pofTeffion  alfo,  though  ^Heath's 
Ke  does  not  claim  them,  quod  Brian  and  Chocke  conceCit.    Br.  Mar.  32. 
Colour,  pi.  62.  cites  22  E.  4^  23.  iTo  r^p. 

,  89.  a.  verfus  finem  Arg.  cites  S.  C. 

• 

10*  A  naked  colour  in  an  ejeBione  firma  is  not  fufficient,  as  it  ?"i**/!*™' 
MT  in  affife  or  trefpafs,  flee,  which  docs  not  comprehend  any  title  j^  5.  e*.4.  9. 
er' conveyance  in  the  writ  or  count,  as  this  action  does  in  both,  and  fo  it  is 
D.  ^  a^id.  35.  Mich.  21  &  22  Eliz.  in  Ld.  CromwclFs  cafe,  '^^^^"^^ 
tiid  fays,  that  according  to  this  is  L.  5.  £•  4.  5.  in  formedim  36^/^' 
9Uieb  argued. 

(H)  Where  Colour  given,  and  after  deftroyed  by 
Pleading,  or  given  by  a  Stranger,  or  one  Whofe 
Eftate  appears  in  Pleading  after  to  be  defeated  and 
avoided,  fliall  be  good  or  not. 

I«  '^T^HE  alienation  which  he  in  remainder  defeated  by  bis  entry  was 
^  ^admitted  for  good  colour,  viz.  the  auenation  of  the  tenant 
for  life  to  the  plaintiff.    Br.  Colour,  pi.  67.  cites  2  H.  4. 

2.,  Trefpafs,  the  baron  -wzsjeifed,  and  infeoffed  -D.  in  fee,  and 
^nveyed  the  defcentfrom  D»  to  J*  and  from  j.  to  G.feme  of  the  de-» 

Vol.  IV.  Xx  fendant. 
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Jlmiantf  as  Jifier  and  beir^  and  tie  defendant  in  right  of  lis  fetna 
teredy  and  the  plaintiff  claimed  by  colour  of  a  deed  offemment  made  bf 
N*fon  of  the f aid  *  -R.  the  feoffor ^  luhere  nothing  paffedy  {fJV.  entered j 
Upon  ivhom  the  defendant  re-enteredy  and  did  the  trefpafs.  Port-  faid 
this  is  no  colour,  but  Newt,  and  Paft.  juftices  e  contra  \  for  he  kas 
acknowledged  the  franktenement  was  once  in  the  plaintiff.  Port. 
faid,  in  affife  it  is  no  plea,  quod  fuit  conceiTuin.  Afterwards 
iPort.  faid  it  is  not  good ;  for  it  is  given  by  N.  fon  of  R.  the  feofibry 
and  he  hat  notjhenun  that  N.  ever  had  poffejjionj  and  therefore  it  it 
not  to  the  purpofe,  though  N.  was  heir  to  R.  And  alfo  the  d^ 
fendant  faid  that  it  is  not  good,  inafmuch  as  he  fays  that  he  re- 
entered, and  cut  the  trees,  in  which  cafe,  at  the  time  of  the  tret 
pafs  fuppofedjthe  franktenement  was  in  die  defendant,  and  fo  no 
colour  to  the  plaintifF,  and  as  to  this  intent  the  plea  was  held 
good  by  all  the  juftices,  and  fo  to  the  other  intent  \  for  iHtytfroMk^ 
tenement  was  confeffed  in  the  plaintiff  at  one  time,  by  wfaidi 
the  plaintiff  had  judgment  to  recover.  Br.  Colour,  pL  24.  citca 
21  H.  6.  40. 

3.  It  is  no  plea  that  the  baron  of  a  feme  Hoasfeifedj  &c.  and  died^ 

and  W*  M,  abated,  and  endowed  the  feme,  and  the  plaintiff  claimed  by 

eoloury  i^c*  made  by  W.  N.     This  is  no  colour  for  the  feme,  after 

the  endowment  is  in  by  the  baron,  and  the  eftate  of  the  abator 

determined.    Br»  Colour,  pi.  36.  cites  38  H.  6.  7. 

M?*»         •    ^*  Entry  in  the  quibus ;  the  tcnznt  faid,  that  jfi  S*  wasfeifid  im 

to.  citM      J^»  '^  whom  y.  2).  releafed  all  his  right  by  his  deed,  &c.  and  J.  8, 

i*  Q4  infeoffed  if.  que  eftate  the  tenant  has,  and  gave  colour  to  the  plaintiff 

by  jf.  S.  and  J.  D.  who  rdeafed,  and  was  not  feifed  -,  per  Prifot, 

the  colour  by  J.  D«  is  not  good,  by  which  Laycon  gave  colour  by 

J.  S.  only ;  quod  nota  \  and  by  the  reporter  the  iirft  colour  was 

food ;  for  by  Littleton,  if  it  be  void  by  J.  D^^yet  it  is  good  by  J^»  Sm 
Ir.  Colour,  pi.  35.  cites  38  H.  6.  5. 
5*  Trefpafs  ubi  ingreffus  non  datur  per  legem;    the  defendant 
faid,  that  before  the  entry  %  S*  was  feifed  in  fee,  and  infeoffed  Inm,  and 
that  P*  claiming  the  land  by  colour  of  a  deed  made  to  him  by  y,  S.  hef%r§ 
the  entry,  and  before  the  feoffment  made  to  defendant,  entered  and  i9» 
fecffed  the  plaintiff,  and  the  beft  opinion  was,  that  it  is  no  good 
colour,  becaufe  it  is  given  by  P*  ajhranger,  and  mi  by  J*  $•  by 
nohom  the  defendant  claimed,  and  after  the  defendant  aniakled  ic^ 
and  by  the  reporter  the  court  ftayed  in  this  the  more,  for  that 
it  would  be  an  ill  example  of  changing  the  ancient  courfe  of  plead- 
ing  than  for  aily  default  in  the  colour.    Br.  Colour^  pL  36.  estCl 
38  H.  6. 7. 
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(t)  Where,  and  in  wiiat  Aftions  Colour  fhall  te 
good,  without  an  immediate  Entry  upon  the 
Plaintiff   .  In  what  not. 

t;   ¥  N    trefpafs,  the  defendant  /aidj  that  J.  5.  tvasfeifedy  and 

*  diffeifed  by  B.  nvljo  infecffed  the  plaintiffs  upon  whom  J,  S.  r/^ 
mnteredf  que  ejiate  the  defendant  has^  this  is  no  plea,  per  Brian,  and 
the  juftices  of  B.  R.  oecaufe  the  entry  of  the  defendant  is  hot  . 
immediately  lipoti  the  plaintiff,  and  theii  this  is  no  colour  to  the 
plaiilti£F;  contra  if  the  entry  had  been  immediately  by  the  defendant 
tipoH  ihe  plaintiff y  to  whom  the  f aid  J*  S.  had  releafed  all  his  righi^ 
and  yet  there  thfe  defendant  was  trefpaflbr  to  the  plaintiff  till  the 
releafe  came ;  but  Brooke  fays,  it  feems  that  the  plaintiff  fliall 
not  punifli  this  without  regrefs,  and  he  cannot  make  rcgrefs  after 
the  releafe.     Br.  Colour,  pL  83.  cites  5  H.  7.  1 1. 

(K)     By  whom,  or  to  whom  it  muft  oi  may  be   t  57®  ] 

given. 

II  jN  ftefpafs   the   defendant //r^^//  bis  frdnh^tenemeht ;   the  Heath't 

*  plaintiff  faid^  that  befofe  the  defendant  ahy  thing  had,  F.  was  ^^^*-  3J-^ 
Jeifedf  and  infeoffed  him,  and  the  defendant  claiming  by  colour  of  a   52.  [but 

deed^  &c.  made  by  F.  where  nothing  paffed,  entered^  upon  whom  he  feems  mif- 
re-enteredf  and  brought  the  affion^  and  J)er  tot.  Cur^  he  fhall  not  ^^^^^^^ 
give  colour  to  the  defendaht)  but  Colour  fliall  be  given  only  to  the  3L]  that 
{Plaintiff,  but  he  fliall  fay  that  F.  infeoffed  him,  by  which  he  y^is  ^^ere  the 
fcifcd  tUl  the  defendant  entered,  &c.  and  diffeifed  him,  upon  tmtT^. 
whom  he  re-entered  and  brought  the  a£iion«     Bn  Colour,  pL  i6i  pafs  pleads 

cites  10  H.  6.  224  thathewa* 

r  ^  ^ ^  Wfcdtiil  bf 

A.  diflejfcd,  who  did  infeofT  the  plaintiff*,  and  lie  did  e6ter,  and  a  good  colour* 

a.  tii  trefpafs  of  trees  rui;   the  defendant  ^;V,  tkat  W.  N.  ivas  Colour 
JHfed  in  fee  J  and  gave  to  J:  in  tail,  and  died,  dnd  the  Idnd  defcended  ^"^^^  *' ' 
to  S.  who  died,  and  the  defendant  as  fon  and  heilr  entered,  and  gave  given  by  hint 
t(Jour  by  S.  Quod  nota ;   and  not^  by  W.  hot  J.  and  yet  admit-  j»hc)  is  firft 
ted.     Qusre,  inafmuch  as  it  is  by  one  mefne  in  the  coitveyance.  *"  **  ^°°" 
Br.  Colour,  pi.  21.   cites  21  H.  6.  32;  otb^fft^'ali 

before  is 
fMited.    loKsp.  89.  b.  Arg*  fayl,  that. with  this  accords  *  xo  H.  7.  .14.  b.  i  j  E.  4..  32.  a.  iS 
£•  4*  10.  a.'  and  12  £.  4:  1^.  a.  Ibid*  91.  b.  per  Cur.  S.  P.  accordingly,  and  cites  zo  H.  7* 

14.  b.  15  £•  4*  32.  a.  18  £•  4.  10.  a.  22  £•  4.  254  a.  Long.  5  E.  4«  X34*  a.  and  zi  H,  6.  %%•  b« 
*  Br.  Coloar,  pi.  84.  (8  j)  citeS  S.  C« 

3.  In  trefpafs,  the  defendant  pleaded  fine  levied  between  T*  andC* 
emd  the  plaintiff  claiming  for  term  of  life  by  leafe  made  by  T*  where 
nothing  paffea,  and  Wangf.  would  have  demurred,  becaufe  in  the 
pkading  of  the  fine  the  defendant  did  notjhewfeifin  in  the  one  nor 
ib$  other f  who  were  parties  to  the  fine,  but  /aid  quod  finis  ft  levaffet 
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httiTy  &€•  hy  which  71  achnmvhdged  all  the  rigif,  &c.  for  tbe  fine 
is  good  if  the  one  or  the  other  be  feifed,  b j  wUch  tbe  dtfendatU 
fead  thai  T.  xvai  fiififdj  &C.  mmd  kviii  thi  Jim  between  Um  amd 
tbe  fmd  C.  »id  pve  colour  a$  abovcj  and  then  wettj  &c.  fir. 
Colour,  pi.  4.  cites  34  H.  6.  r. 

4.  Where  a  man  claims  By  £verj  feteffmints  to  his  father^  ^vha 
died  feifedf  it  is  better  to  give  colQur  by  the  father  than  by  thefirfl 

'  fi^£^^  *  ^^^  ^^  ^^  ^^  ^^^  ^^  ^^  ^^^^*    ^^*.  Colour^  pi.  49.  cites 
a  £•  4-  17. 
Rarth*t  5.  Note,  that  it  was  admitted,  that  in  trefpafs,  if  the  dcfcn- 

**■*•  *9*  dant  pleads  feoffment  by  A.  to  B.  nuho  infeoffed  C  nvbo  after  /«• 
*'^jto/*  y^sf'^  '^*  defendant^  he.may  ^w  rv&i/r  by  A.  to  the  platnttff^  or  by 
iconcordat  3  B^  OT  by  €•  who  was  in  the  mefne  conveyance)  quod  nenx>  ne* 
r'  \  ^t    8*^**^    ^'*  Colour,  pi.  46.  cites  L.  5  £•  4.  i34, 

where  a  man  allied  pfi  m  tail  and  Jtvval  difitmi^  and  gave  ctUur  hf  him  ipbo  Uf  diedfiSfid,.  «d  «riL 
Bf  •  ColottVy  pi*  46* 

« 

Colour  muft  6.  £/iAr)^  in  the  qtubui^  the  tenant  Jaid  that  his  gran^Oher  was 
alwayi  be  feijid^  and  by  proteftation  £ed  feifedy  and  the  land  defcendei  U  his 
^^9nd  not  fo^^f  ^^  entered y  and  was  Jei/ed^  and  by  proteftation  dUd  fe^ed^ 
ty.^  ot^  the  land  defcended  to  the  dmrndant  as  fin  and  heir,  and  gava  eo^ 
mdneittthe  j^y,  ^  the  father ^  and  becaufc  he  did  not  give  cetour  by  the  grand" 
HeaST^^  f^^y  therefore  die  defcent  to  the  father  is  roid,  and  Oiall  be 
'  Max.  a9.  ottfted,  and  fo  he  was ;  contn  if  he  bad  (pven  colour  by  the 
!!^flj^    g?f5U*^f*^«^*    ^^*  Colour,  pi.  63.  cites  22  E.  4.  24. 

Hep.  39.  b.  Aig*  cieei  $•  C. 
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C  571  3        7.  So  where  he  fa^/s  that  J.  being  feifedr-irfe^ed  B.  who  i^  ^ 
td  tbe  d^indanty   aful  gives  odour  by  B0  the  feofiinent  of  J.  fliall 
be  oufted  1  contra  if  he  had  given  colour  by  J.  quod  nota,  per 
Brian,  Cateiby  &  Vavifor,  by  which  the  firft  defcent  was  oufted. 
Br.  Colour,  pi.  63.  cijtes  2.2  £•  4*  24. 
HeaA't  8.  Note,  that  colour  ought  to  be  matter  In  law,  and  donhtfdL 

Mav.^Si;     to  the  lay-gents,  zaAJhallbe  given  to  the plassUiff,  an<t  not  to  one 
^'^  "         who  is  mefne  in  the  conveyance,  and  ihall  not  be  given  to  ajlrostter 
who  iffeeffed  the  plaintiffs   and  (hall   not  be  given  by  P^f^3^ 
determined,  viz.  where  it  appears  in  pleading  that'  tbe  poflciuaa  is 
determined.    Br.  Colour,  pi.  64* 

9.  He  who  claims  no  property  in  the  thing,  but  takes  it  asadf* 
trefs^  tiCm  Ihall  not  £ive  colour.    Bn  Coknur,  pL  6^ 

For  more  of  Colour  in  Pleadings  in  general,  fee  iSUBTr^  ^tXM^ 
\MlZ^  %ttlbSl9ii9y  and  otber  proper  tUet» 
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Commiffiiond  mh  tommiWiantts^, 


{A)     Good.     And  what  may  or  mud  be  done  bj 
Commiifion,  and  what  by  Writ. 

v»  T  F  tmimiffhn  iflues  U  take  J.  S.  and  hu  goods,  vfitbout  indlB-  S-  P-  *^^ 

JL  mint,  or  Juit  of  the  party,  or  other  procefs,  this  it  not  good;  JuklimpJ^^ 
for  it  b  againft  the  law;  per  Cur.    Br.  Corone,  pL  194.  cifes  42  feoioeiit  of 

AC  C,    \%,  17.  the  party  fcf 

"^  ^  this  com- 

iniffiofi,  the  toiismffiionen  ^ejtt  snd  ^ermioer  took  from  \om  this  commSflion,  becaiifiB  it  was  agaiiift 
'lB«r,  and  Cud  they  woold  llicfr  It  to  the  king*)  coa«id  $  tftod  oou.  Br.  CominiAoMy  pi.  15.  cites 
43  Aff.  5.  ■■  A  oommMfion  was  nuule  under  the  great  feal,  ft  t^ke  J.  N.  ^a  mtorkmt  f^fi)  ami 
tcjeife  bis  lands  and  guds.  This  was  reTdved  to  he  agaiaft  the  law  of  the  land,  unkA  he  had  been  in* 
dided  or  appealed  ^  the  partjr,  or  by  other  dot  prooefs  of  law.  «  Inft.  54.  cites  41  Afl*.  5.  R^ 
F»l«  17  R.  2.  N«.  37. 

2.  And  if  nvrit  iflues  /^  enquire  of  champerty,  conjpiracy,  emfe"'  S.  p.  and 
Jeracj,  amMe^ctries,  or  to  inquire  wAo^  j^»jr  J*  S.  did  to  W.  N.  ?"^*^** 
all  indictments  taken  by  force  of  fuch  writs  are  void,  and  the  paoT'^ iSfuesagi^ 
ties  fliaU  be  difmifled^  and  ihall  not  be  put  to  anfwer ;  for  it  bw  $  for 
oueht  to  be  by  commiffion.     Ibid.  ***'"  "  "• 

tliem  without  coflunjfliony  and  damned  tfagt  which  was  done,  drc^by  ad?ic6^  all  the  juftices ;  qood 
AOCa.  And  Brooke  fafs,  So  feo.  that  a  thing  cannot  bt  domt  hy  writ  which  n^ht  f#  ht  hj  cmnrnXdk^ 
kr.  Commi&onsy  pi.  i6.  cites  41  Ad*,  la.  S.  C.  cited  4  Inft.  164. 

3.  A  commtllion  it  a  delegation  by  warrant  of  an  aS  of  parUa^  Nonmcm" 
ynent,  or  of  tie  common  /aw,  whereby  jurijdi£kion,  power,  or  au-  S^^LST 
thority  is  coirfcrred  to  otho-s ;  for  all  commiffions  of  new  inven-  wUhcMok 
tion  are  againft  law,  until  they  have  allowance  by  z(k  of  parlia*  offnriia^ 
ment.   4  Inft.  163.  cap.  a 8.  ^.^^^» 

'ever  &ey  feem  toh«)  and  commiflions  of  new  inquiilet,  &e.,  and  of  n^w Invention,  lave  been  con* 
^emned  by  authority  of  parlimeoty  and  by  the  commta  U4t.    2  Inft.  47S,  479. 

4.  O>mmiffions  under  the  great  fcal  were  direftcd.to  fcvcral  [  572  ] 
commiffioners  witliin  feveral  counties,  to  inquire  of  divers  ar- 

tieles  annexed  to  the  commiifions,  and  which  wete  to  enquire 
of  depopulations  of  houfes,  converting  arable  land  into  paft ufe,  &c.* 
but  that  they  fhould  have  no  power  to  hear  and  determine  the 
iaid  offeticesy  but  only  to  enquire  of  diem.  Refohred  by  the  2 
chief  juftices  aitd  7  juftices,  that  the  faid  commiiSons  were  againft 
law,  oecaufe  the  offences  inquirable  were  not  certain  within  the 
commiffion  itfelf,  but  in  a  fchedule  annexed  to  it ;  and  alfo  b^- 
caufe  it  was  to  hiquire  only,  which  is  againft  law ;  for  thereby 
a  thdfi  may  be  unjuftty  a^cufed  by  peijury  without  reihedy,  it  not 
hmg  inthin  the  ftatute  of  5  Eliz.  and  the  party  m^y  be  de- 
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famed,  and  (hall  not  have  any  trayerfe  to  it*     I2  Rep.  3O9  jCf 
Trin.  5  Jac.    The  Cafe  of  Commiflions. 

4.  $  Ann,  cap.  7.  yi  27.  ^<7  greafer  numbir  rf cor^mijpcnec^ Jball 
be  madiy  fir  the  execution  of  any  office^  than  have  been  employed  m  tie 
execution  offucb  office  before  tbefrji  (lay  of  this  parliament* 

(B)  Who  may  be  Commiflioners.    And  their  Power. 

!•   T  F  any  are  made  commiflioners,  and  afterwards  ethers  are 
^  made  commiflionerSy  the  Jlrfl  commiffion  is  determined,  Godb. 
^05.  pi.  123.  Mich.  28  &  29  £liz.  C.  B.  Anon. 

2.  One  who  has  been  foiicitor  in  a  caufe,  is  notjk  to  bez  cook 
miflioner  in  the  f^me  caufe.  Godb.  193.  pi.  276.  Trin*  10  Jac. 
C*  B.    Fortefcue-  v^  Coake. 

3.  A  commi/fton  was  direfted  out  of  chancery  on  .ded*  po^ifi*  to  A* 
Pl  aF.  The  other  commiflioners  would  examine  A*  their  feUouH 
eommijjioner  a^  a  witnefs  \  and  by  the  opinion  of  Anfcomb,  they 
cannot  compel  him  to  be  examined,  which  Doderidge  granted ; 
|3ro0k  of  the  l^iddle-Tcmple  e  contra.  Quare,  that  if  he  would 
ajfent  to  be  examined,  if  yet  this  examination  be  not  taken  coram 
non  judlce.  2  Roll.  Rep.  90*  Pafch,  1 7  Jac.  B.  R.  Sir  Nidu 
Parker's  cafe. 

4.  Time  and  place  Is  only  for  the 'fixed  [firft]  meeting  of  the 
commifBoners ;  but  after  they  may  adjourn  to  another  time  or 
another  place ;  per  J^d.  Chancellor.  Chan.  Cafes,  282.  Trin. 
28  Car.  2.     Brown  v.  Vcrmuden. 

.  4»<J «'  5.  A  commiffloner  may  be  a  witnefs^  but  then  he  ought  to  be 

■  eumJno?      examined  before  any  other  witnefs  be  examined.     Vcm.  369, 
before  him    pi.  362.  Hill.  ^685.  Bright  V.  Woodward. 

\tt  his  pre- 

feoce,  he  cannot  be  afUrwardt  examined,  having  beard  the  former  examtaaiiona ;  tnd  tberelbre  tW 
ITth  of  Dec  iCSty  a  commi^oDcr  who  had  fo  done^  came  as  aftei^rarda  and  was  exaiiuiic4  in  cam 
fod  hit  flep«fitioa  wai  fopprefled.    a  Ch^.  CafeS|  79.  Mich.  33  Car.  %•  North  v.  ChampcaBon. 

(p)    Milbeljayioiir  pf  Commiflioners.    What  is. 

And  puniflied  how. 

Ir    A   Commifijoner  <ifrtifyingfalfely  that  a  witnefs  wasezammed 
'^  on  oath  and  fworn,  wno  never  w^s  examined,  is  a  great 
faulty    and  fineable.    Cro.  £.  623.  pi.  17.  Mich.  40  &  41  £liz. 
r  573  3    B.  R.    Fifh  V.  Thoroughgood. 

Commif.  2.  CommiiEon  to  examipe  witnellcs  wept  out  to  Sir  AIcx« 

S'^Tned^  Jinder  Brett  and  others,  whp  made  certificate  againft  Sir  Alex- 
upon  occa.  ^nder  of  partial proc^dings.  Phillips  Seij.  moved  at  the  rolls  fqr 
*w  ^^^'  ^  CQmmiflion  to  others,  to  exami^Q  ip  whom  the  mifdemeancr 
ffjaicT.  ^**>  *'  *"  ^^^  Alexander,  or  in  the  certifiers,  &  fuit  negatum'; 
Toth.  70s.  for  fuch  collateral  certificates  are  not  required  of  the  commiffioners  ; 
eitcs  ^  Car.  but  let  them  certify  the  matters  committed  to  their  charge,  ani 
9ow^/'    1^  !^^f^  ^  mifdemeahoT|  let  tht^rty  wronged  tbctcbj  iMir  affl^ 

davsi 
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therhfy  and  then  take  otit  his  attachment.  -   Gary's  Rep.  4  j; 
cites  1 3  Nov.  I  Jac. 

3.  If  a  commiffioncr  in  a  caufe  in  Cane,  takes  bribes  for  the  ex-  ^"^"^  "•" 
editing  thereof,  he  may  he  indided  and  fined  by  the  common  ^-^^  'J^  J 
law;   per  Popham  Ch*  J.    Cro.  65.  pU  4*  Pafch.  2  Jac.  C.  B»  jufticea. 
Moorv.Fofter.  *  v'f*"r* 

'  S.  C.  S.  C.  «iM  Aff.    Show.  341*^ 

4.  The  plaintiff's  commiflioner  would  not  let  a  witnefs  declare 
the  whole  truths  but  Md  him  JfrtBly  to  the  interrogatories  toJUJtf 
the  truth y  this  was  held  a  mifdemeanor,  and  that  commiffioners 
to  examine  ought  to  be  indifferent,  and  by  all  means  to  cxprefs  the 
.truth,  and  they  are  not  ftri£Uy  bound  to  the  letter  of  the  interro- 
gatories^ but  to  every  thing  alfo  which  arifcs  neccffarily  upon  it 
for  manifefting  all  the  truth  concerning  the  matter  in  quellion ; 
and  where  one  of  the  commiffioners  went  oirt  of  the  place  to  the 
plaintiff  into  another  room  during  the  examination,  and  had  piv 
vate  conference  with  him,  it  was  held  that  a  commiflioner  ought 
not  before  publication,  to  difcover  to  any  of  the  parties  what  any 
^tnefs  has  depofed,  woxto  confer  ivith  the  party  after  he  has  begun 
to  examine  on  the  intenogatories  to  take  new  inftru£^ions  to  ex- 
amine further  than  he  knew  before,  and  if  he  does  he  is  pu* 
nifhable  by  fine  and  imprifonment.  9  Rep.  70.  b,  7 1*  a.  Trin* 
.p  Jac.  in  the  Star-Chamber,  Peacock's  cafe. 

5.  One  of  the  commiffioners  letting  the  defendant  efcape  being 
taken  upon  a  commiffion  of  rebellion,  was  to  fand  committed  to 
prifon  till  he  brings  in  the  defendant.  Toth.  100.  cites  Hill. 
18  Jac.  Sacheverel  v.  Sacheverel. 

6.  Commiffioners  upon  a  commiffion  of  rebellion,  letting  thf 
party  go  where  he  lifted,  were  ordered  to  be  committed  till  they  pay 
the  debt.  Toth.  loi,  I02.  cites  Tr in.  18  Jac.  Nelfon  v.  Yel« 
yerton. 

7.  The  defendant's  commiffioners  for  examinir^g  witneffes  met 
2X  the  time  and  place  appointed,  but  refufed  to  join  and  a£l  in  the 
execution  of  the  commiffion ;  and  upon  affidavit  made  of  this^ 
the  court  ordered  that  the  defendant  fliould  name  other  commif* 
fionersv  and  it  was  prayed  that  the  plaintiff  might  name  other  com-' 
snifjioners  too,  becaufe  one  of  his  commiffioners  was  not  there,  fo 
that  it  feemed  to  have  been  a  praftice,  and  the  court  doubted 
whether  an  attachment  lay  againft  the  defendant's  commiffioners 
ornotj  et  adjornarur.  Hard.  170.  pL  6,  Trin.  12  Car.  a.  in 
Scacc V.  Fortefcue  &  al. 

8.  If  a  commiffioner  to  take  a  fine  exectttes  it,  cprruptly^  he  may 
be  fined  by  the  court ;  for  in  relation  to  the  fine  (which  is  the 
proper  bufinefs  of  this  court  of  C.  B;)  he  is  fubje£l  to  the  cenfures 
of  it  as  attomies,  &c.  2  Vent.  30.  Pafch.  29  Car*  2.  C.  B.  Par- 
irot's  cafe* 

9.  If  a  commiffioner  refufes  to  fity  the  fuitor  has  no  remedy  by  Andaquan* 
%6i\oxi  againft  him,  and  though  perhaps  his  refufal  will  be  a  con-  *""  "^r**' 
tempt  to  the  court  if  without  excufe,  yet  doubtlefs  they  will  ncr  ing  u  a 
yer  puniih  the  perfon  for  it  unlefs  his  reafonable  charges  cdhnvedi  commiffioa« 

Xx4  Arg,  «'•?«'• 
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commiffioA  ^rg.   Show.  343. .  iSkh.  3  W.  &  M.     Stocldiold  ▼.  rnBJM 

to  examiiie     ^^Jr 

wltneflb,        ^°- 

thoogh  it  wat  ob}eded  that  he  tOed  by  cramund  of  tbe  c«aftp  «id  tlienfiHv  co«M  n»t  talce  a  { 

bf  reward  for  .the  krnctf  a|iy  more  than  a  iheriflTor  bailiff;  fed  hob  aUbcator  j  becanfe  be  ia  ap 

tt  the  Bomination  of  die  |»arty»  who  ought  to  pay  hia  if  he  employt  him.     t  Sale,  n^  fL  i.  S.  C 

■      ■  Cartfa.  ao8.    S«  C.  adjudgad  accofdiagiy.  Sham,  ^4%^  943.  S*  C»  tc  *  S.  P.  adja^ad, 

—Comb*   iS6.    Stockton  v.  CoUifon,  S.  C.  but  S.  P.  doei  not  appear.  i»  Mod*  f* 

Stockwell  and  CoUiiboi  S.  C*  hot  not  clearly  S.  P. 


(D)    Commillions  granted.     In  what  Gales,  and 

how  to  be  executed. 


T»     A  Commlflion  out  of  this  court  to  prove  whether  a  MU 

**^  legitimate*  Toth.  1 00.  cites  Pafch,  11  &  12  Eliz.  Crdej 
T.  Hull. — Ibid,  cites  22  Jac.  contra.   Hobby  r.  Smith. 

2.  A  commiilion  to  examine  ixritneiTes  on  both  parts  upon  14 
days  'warnings  to  be  given  to  the  defendants.  L.  one  if  the  defendaKts 
made  oath  that  neither  he  nor  U.  bad  any  warnings  hut  if  onj  warn- 
ing was  given,  it  nvas  given  to  S,  the  other  defendant,  who  is  Btde 
interejted  in  the  caufe^  but  made  a  pahy  as  the  defendant's  counfd 
fuppofedi,  to  take  away  his  teftinlony  from  the  other  defendant. 
Therefore  ordered  a  commiilion  to  be  awarded,  whereof  the  faid  L. 
ihaU  have  the  carriage  diretled  to  the  former  commiflioneTs,  and 
14  days  warning  fliall  be  given  to  the  plaintiff,  and  he  to  examine 
if  he  wiQ.  Carey's  Rep.  129,  130.  cites  22£liz.  HoDingworth 
V.  Lucy,  Vamey  and  Smith, 
t  And.fto},  3.  Commiflions  hjfeveral  tvarrants  cannot  be  executed  and  £^ 
«o^pl.»o.  tisned  fimul  &  femel  by  one  and  the  fame  inquiition,  but  ought 
to  be  divided  and  feveral,  as  the  warrant  is  feveraL  Poph.  94. 
Pafch.  37  Eliz.     Pigot'scafe, 

4.  A  commiilion  was  awarded  td  prove  cu/hms,  but  parties  in- 
terefted  ihall  not  be  examined  as  witnejffes.  Toth,  10 1.  dtes  xo 
Jac.    Hopton  v.  Higgins. 

5.  The  court  ordered  that  a  commiflion  (hould  go  forth  to  Jet 
out  lands  that  lie  promifeuoujly  to  be  liable  for  payment  of  debts. 
Toth.  idi.  cites  14  Jac.     ftfulfincux  v.  MuUineux. 

6.  A  commiflion  to  Jet  out  copyhold  land  from  free  land  which 
Ik  obfcured ;  if  the  commiflioners  cannot  fever  tt,  then  to  fet  out 
fo  much  in  lieu  thereof.  Toth.  10 1.  cites  Mich,  or  Hill.  5  Car.  2. 
Pickering  v.  Kimpton. 

7.  Where  a  man  is  to  perfeB  his  anfvjer  on  interrogatories^  or  to 
be  examined  for  a  contempt ^  though  the  rule  of  court  is  that  lie 
fiiall  be  examined  in  4  days  or  (land  committed }  yet  if  the  party 
be  in  the  country,  he  fhall  have  a  commiflion  to  take  his  exs< 
min^tion,    M.  35  Car.  2.  1683.  -Vem.  187.  Anon, 

8.  A  commimon  returnable  fne  dilatione  muft  be  executed  be* 
fore  the  fecond  return  of  the  next  term,  if  executed  afterwards 
it  is  void,  and  the  depofition  ought  to  be  fiipprefied,  2  Venu 
15^7.  pi,  179.  Mich.  1690.  Anon. 
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(£)     New  Ckminiffions  granted.    In  what  Cafes,^ 

and  how« 


I.  'TpHE  plaintiff  and  defendant  \iOtii  joined  in  ammi/Jion  i^ 
-^  examine  witnefles,  and  the  plaintiff  having  the  carriage 
of  the  commiffion  did  not  execute  thefame^  but  did  examine  witnejiu 
here  in  courts  therefore  ordered  the  defendant  ihould  have,  a  new 
commiffion  to  *  the  iosmcr  eommiilionersy  wherein  the  plaintiff 
might  alfo  examine  if  he  lift>  and  at  the  return  thereof  pablica« 
tion ;  and  in  the  mean  time  publication  is  ftayed.  Gary's  R^ 
160.  cites  21  Eliz.     Mackworth  v.  Swayefield  &  al\ 

2.  Whereas  a  commiflion  iffued  out  to  examine  loitnejfes  on  both 
parties,  which  is  returned  executed^  ^pon  oath  made  by  one 
G,  B.  that  he  ferved  precepts  from  the  commiihoners  upon  A« 
B.  C.  and  D.  to  be  examined  on  the  defendant's  behalf  before 
the  faid  commiiBoners,  who  appeared  noty  it  is  therefore  ordered 
that  a  new  commiflion  be  awarded  to  the  former  commj/Jioners  at 
the  defendants  charge^  as  well  to  examine  the  faid  4  witneffes  as 
any  other.  Gary's  Rep.  1581  159.  cites  21  Eliz.  Shepherd  t« 
Shepherd  &  al'. 

3.  A  witnifs  having  committed  a  mifiake  in  his  examination  before  Chan»CaiAs, 
commifEoners,  applied  liimfelf  to  them  to  re£iify  it,  who  told  *5'  R«ndai 
him  that  the  commij/ion  was  returned  to  London,  and  he  coming  s*  c.  ac!!^ 
there  made  oath  of  it,  and  that  he  was  furprized  by  a  hajly  examine  cordingij. 
eition  s  but  the  commt/Jion  not  being  opened  it  was  returned  lack  to  the 
£ommiffionerSy  with  aj^cial  comnuffion  to  open  it,  and  permit  the  ml- 

tiefs  to  reBifi  Us  mffiaie^  and  afterwards  the  fpecial  commiiSon 
being  executed  and  returned,  a  motion  was  made  to  fopprefs  4wb 
depofitions,  becaufe  unduly  taken,  and  that  no  f«ch  ipecial  coz»» 
jmiffion  oueht  to  have  been  ^  whereupon  it  was  refinred  to  the 
nafter  of  the  inoUs  to  examine  iato  it,  who  called  to  his  affiftancc 
the  6fx  clerks,  and  they  were  all  of  c^inion  that  no  fuch  comk 
Biiifion  had  ever  been  or  ought  to  be  now  granted ;  fo  the  dip^ 
tions  and  the  J^cial  commiffion  were  fupprejfed.  Nelf.  Ghan.  R^. 
^2,  93.    15  Cai^.  2.     Randall  v.  Ridunrds. 

4*  The  defendant  having  exhibited  writings  at  a  commiffion 
for  exanunation  of  witnefles,  fiiggefted  that  they  were  altered  and 
interlined Jinc0  the  commiffion  executedj  and  prayed  a  commifBon  to 
examine  that  point,  it  was  objefled  that  when  the  party  has  a 
commiflioner  prefent,  he  can  nevicr  examine  new  interrogatorieii 
by  commiifion.  To  which  it  was  anfwercd,  that  this  is  true  as 
to  the  mcrks ;  but  the  matter  complained  of  has  ha{4)ened  finee^ 
•hd  not  examined  into  by  the  commiffiooers,  it  not  being  then  in 
being,  and  though  it  was  replied  by  aiking,  how  the  defendant 
could  know  diis  but  by  difcovery  of  his  CDmmiffiooer,  who 
ought  not  to  difcover  the  ex^imination,  yet  the  Ld.  Chancdlor  or* 
dered  acpmaiffion.  Chaa.  Cafes,  273, 274*  HilL  27  ft  28  Car.  2* 
iUcbardfea  ▼.  Lowthcc» 
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Vern.  2i,  J.  After  publication  and  hearings  a  commii&on  was  granted  to 

fcVs.P.^'  ^Mminc  ne^u  matters  fiarted  at  the  hearings  upon  condirion  of 

#oes  aoc  jip.  cpnfent  to  go  to  trial  the  next  term   (an  iffue  being  directed  to  fae 

IMF.  tried  et  law),  and  return  the  commiffipn  before  the  term ;  but  the 

trial  not  to  ftay,  though  the  commiflion  (hould  not  be  returned 

(which  was  to  be  from  Barcelona)  bv  the  time;  and  the  Ld. 

Chancellor  dircfted  that  the  commiffion  fliould  be  delhrcred  to 

Mr.  Heme  to  fend  by  the  poft  to  Barcelona,  and  when  executed 

to  receive  the  fame  back.     2  Chan.  Cafes,  76.  Mich.  33  Car.  2. 

.  Newland  v.  Horfeman. 

«"'!*  f.*??       ^*  ^^  either  party  have  a  commifEon  de  novo  after  he  has  been 

intotidem*  'Examined  on  a  former,  he  miifi  examine  on  the  fame  interrogatories 

as  were  exhibited  by  him  on  the  former  commiffion,  and  no  other, 

fvithout  an  order  or  confent  of  parties^     iP.  R.  C.  221. 

For  more  of  Commiflions  and  Commiflioners  in  general,  fee 
(CjCamlnatfon,  JftnC^  and  other  proper  titles. 


c  s7«  3      (A)    Commiflion  of  IRelieUion* 


rj.  f  I  ^  H  E  defendant  made  his  perfonal  appearance  upon  a  cofn- 
\^     miffion  of  rebellion,  for  faving  his  bond  made  to  the 
commiflioners  in  that  behalf.     Gary's  Rep.  82.  cites  ip  Eliz. 
Brown  v.  Derby, 

2e  Commonly  it  is  vfod  to  take  tbi  bonds  in  the  name  of  the  id. 
chancellor,  Id.  keeper  of  the  great  feal  of  England,  the  mailer  of 
the  rolls,  or  any  two  of  the  mailers  of  the  chancery^  all  which 
are  ff ood  and  allowable  by  the  pra£)tice  of  the  court  of  chancery. 
Cary  s  Rep.  83, 

3.  A  commilGon  of  rebellion ^vr  not  payment  rfcofis  was  awards 
cd'againil  the  defendant  to  one  John  ap  David,  who  did  there- 
upon apprehend  the  defendant,  and  for  his  more  fafe  keeping 
delivered  him  to  Thomas  Mofton,  Efq.  fberiff  of  the  county 
of  Flint,  who  took  charge  of  the  prifoner  accordingly,  and  now 
refufes  either  to  deliver  the  prifoner  to  the  commiflioner,  or  to  bring 
him  himfelf  into  the  court  at  the  day.  Day  is  therefore  given  to 
the  faid  iheriff  to  bring  into  this  court  the  body  pf  the  £iid  de- 
fendant by  Thurfday  next,  upon  pain  of  loL  Cary's  Rep.  150^ 
cites  22  Eliz.  Evans,  Dean  of  St.  Afaph,  v.  apRees  &  apBennet. 

4.  Bail  may  be  taken  on  a  commii&on  of  rebellion  for  the  breach 
<of  a  decree ;  but  in  cafe  they  refufe  hail^  then  they  ought  to  bring 
die  party  up  to  the  court  without  dehy  \  and  for  the  not  doii^ 
it,  but  keeping  him  in  prifon  for  6  weeks  in  the  hoolb  of  H« 


Commifllon  of  Bebellion^  57^ 

arrefted  hinl)  H.  was  ordered  to  the  Fleet  for  his  abufe,  an4 
to  pay  the  defendant  his  cofts  and  charges  fuftaincd  by  the  impri-r 
fonment.    Chan.  Rep.  261.   15  Car.  2.     Inglett  v.  Vaughan. 

5.  A  commiffion  of  rebellion,  by  the  courfe  of  the  court  iffua 
fifdfto  the  fiertffof  Middiefex.  2  Wnas/s  Rep.  (657)  pL  206.  in 
^  note  there  by  the  editor. 

For  more  of  Commiffion  of  Rebellion  in  general^  fee  COIItf 

mi(Gon  anH  CounniOiQneriai  (C)»  pL  5^  6.  and  other 

proper  titles. 


^^^ 


(A)    Commitment* 


(A)    Form  of  Commitments.    How.    In  Cafes  not 

Criminal. 

•f5773 

I.  npi  H  E  V/^rwf/  where  a  man  is  committed  as  a  erirmnal,  Mich.SW. 
J^     and  where  only^r  contumacy  in  refuting  to  do  a  thing  3-  a.  was 

required,   &c.    for  in  the  firft  cafe  the  commitment  muft-  be  by'!J!^*«»'- 
'^ntil  difcharged  according  *  to  lanv^  but  in  the  latter  until  he  comply ^  fimn  of 
-and  perform  tlic  thing  required ;   for  in  that  cafe  he  ihall  not  lie  ^'"»*''*^'»f 

till  feffions,  but  fhall  be  difcharged  upon  the  performing  his  duty,  fufngtoln. 

Cafth.  153  Trin.  2  W.  &  M.  in  B.R.  ♦The  Mayor  and  Church-  /w^r  j  and 

gardens  of  Nortl^amptpn's  cafe.  ^^.^'Lr 

w^xnnty  VIS.  until  be  cofiformt  b'mfelf  to  our  authority  f  and  he  thence  delivered  hy  due  courfe  of  law.  Bat 
ttpon  return  of  aJi  habeas  corput  he  wai  dlfcharge^y  becaufe  the  eonclujlon  was  not furfuant  to  thejiatuu 
of  banirupts ;  and  the  mayor  of  Nortbamptoo^s  cafe  was  cited  for  an  authonty.  Carth.  1 53.  fa 
Marg.  Bracy's  cafe.  >-^— •  5  Mod.  108.  S.  C.  by  the  name  of  Bracy  ▼.  Harrii.— -The  coort 
thought  the  word  (confirm)  inAead  of  the  word  (fubmit)  to  be  well  enough,  though  the  word  in  the 
aA  is  (fubmit),  becau^  it  is  of  the  fame  fmje  \  but  becaufe  the  coramiflioners  had  other  authoritica  be« 
'  ^des  thofe  of  examining,  and  it  did  not  appear  but  it  might  require  a  fubmi/lion  to  them  in  other  re- 
.Ipcdsy  and  becaufe  all  powers  given  in  r  fhaint  of  liberty  muft  be  &t\G\y  purfued,  and  that  io  this 
caie  they  had  but  a  fpecial  authority ,  and  muft  not  exceed  it,  they  held  the  return  naught,  i  Sallu 
34^.  Mich.  8  W.  B.  R.  Bracy^s  cafe. 

;^0  wliere  the  warrant  returned  of  a  commitment  by  commiflioners  of  bankrupt,  for  refufing  to  be  ex« 
9^iaed  by  them,  was,  viz.  or  otbtrwife  difcharged  bj  due  C9urfe  of  Amr,  it  was  held  naught ;  for  the 
^atute  is,  hejball  be  committed  until  hefuimii  bmfelfto  be  examiued  by  the  eoemmgiautrim  1  Salk.  351* 
ji\iX.  I  Ann.  B.  R.  HoUingflicad's  cafe. 

2.  Defendant  was  committed,   upon  a  convi&ion  for  de§r^ 

JieaUngi  for  a  year,  and  till  fuch  time  as  he  fliould  be  fet  in  the 

pillory,  whereas  the  a£l  fays  for  a  year  only,  and  therefore  he  was 

difcharged.  Cumbr  305.   Mich.  6  W.  &  M.   in  B.  R.    Clark's 

cafe, 

3f  An 
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BatitAoaia 
be,  cbece  to 
remain  mut'tl 
hejball  mc- 
comntf  as  43 
El*  »•   doch 
appoint. 
Garth*  15s* 


Contutftmcnt* 

3.  An  over/nr^  who  by  the  ftat.  43  Etiz.  tap*  2.  may  be 
nutted  till  be  accoimly  was  commi^ied  till  he  ihould  be  deUreied 
by  due  conrf^  of  kw ;  and  adjudged  void,  becaufe  it  did  not 
pmfue  iii  Uw.  Cited  per  Wrigte  Serj.  Cumb.  305.  Midu 
6  W.  &  M.  ia  B.  R.  in  Clark's  cafe. 

The  Mayor  and  Church- wardens  of  Northampton's  c^e. 

4*  Reeord  of  commitment  fhould  be  in  the  prtf€fU  Unfti  per 
Holt  Ch.  J.  n  Mod.  516.  J?afch*  13  W.  3.  The  Khig  t. 
Brown. 

For  more  of  Commitment  in  general,  fee  l^ftbf  d0  COI^^ 

(F*  tt)  and  other -proper  titles. 


(A)     CommoHy   m  Lor^L 

£1.  ^ir%H  E  brd of  the  manor^  fiifei^f  the  wftes  in  nvbieh  tie 

J^     Utumts  have  commim^  may  feed  the  irommon  per  mie  Ic 

pa  tout  ci  common  right,  without  dsfturbance.     18  £.  3.  43. 

ie  Aff.  4*] 


Fol.  396. 

•There  arc 
only  4  man- 
ntr  oft0M' 

common 

it  grofs,  and 
1^  rtafon  cf 

And  as  to 

common 
rstknt 

itfcommo* 

mnt]«»  it  is  ^ 

not  an  J  of  them  I  refohred  by  all  the  jaftlcesor  C.B.   6  Re^  90.  a.  HiO.  i4jac.  C.  B.  in  (ii 

vood^scaie.  ■  S«  P.  accordingly!     Cro.  £•  363,  (d.  £5.  Mtclu  3:6  4c  37  Elis.  C  B.  iB< 

«f  Fowkr  ▼.  Dale.— —See  tit.  Inhabitants  (B). 

Adjulttedf  aif  •  tlkat  the  ownar  of  the  ibil  may  feed  with  liis  tooant  who  has  a  lif  ht  of 
S  Mod.  975.  ^cb«  »9  Car.  a.  C  A. 

C578J 

Forbyihia  [2.  If  the  owner  eftbi  fit! grants  to  another  comtnonfans  tutrnkr 
MfliLttds  ^^^^»  y^^  ^^  grantee  cannot  ufe  the  common  with  fo  many  cas- 
ter i^oalaa    tie  that  iht'grantorjkati  not  iave  ft^fident  ctfmmam  for  bis  catdi. 

i«Qa9<>aim  i5tH.  8.2.1 

vegatur.  Br* 

CVwnaii,  fl.  49.  (48;)'cttes  S*  C.»  ■  ■>  ■■It  wai  Ca&i  by  Colca  €h.  J.  that  he  never  Icneit  fbdi  tmm- 

iiQB  i^nMadt  bntyct,  notwitfaftanding  fnch  frvflty  tht Iwd  may  comitton  with  foch  gmNee  \  am 

tha  cftntoe  ooght  to  nft  the  «ommon  widi  a^Ufonabla  nMiiber ;  and  to  this  the  lord 

Roll.  Rep.  365.  pi.  18.  Pafch.    14  Jac.  If  a  man  ehdius  by  ]Mcfcnpcion  «iy  a»naBr  of 


mon  In  another  man*s  land}  and  that  tlie  owner  of  the  land  iluU  be  exdoded  to  ha^e  paftnxc,  dhnfsn^ 
nr  the  liitci  this  is  a  prcfcriptiony  or  caftoma  agalnft  the  Jaw, .  to  exclude  the  owner  of  tlia  ibil$  lor  it  is 

2;ainftthenotamoflhitfMfdea«u«Mh  aM  it^mteptied  in  tiie  firft  grants  that  &  owaer  oT  the  6it 
oiild  take  lut  watwahlr  (rtfit  tibM^  aa  has  bwi a<iiil|e^    Cn^  Us.  xff».  «•  (k).i     ■■»at  {1} 
^*  5.  S.  C* 


C3.Thc 


•» 


Common.  57^ 

£3.  The  lord  byprefcriptton  ntaj  agj/l  the  eatiU  of  a  Jlrangtr  in  It  fecma  id- 
the  common.     30  E.  3.  27.].  '  cir.  dStt 

the  licncft  of  tbc  Vosd  to  «  ftranger  to  put  hit  bnib-  Umd  the  cobumq  u  g— d»  if  faf&cif nt  common  b€ 
Idft  fee  the  commoners.     2  Mod.  6.  Hill.  a6  &  17  Car.  2.  C.  B.  in  ciie  of  Smith  ▼.  Fevetel. 

[4.  But  nmthout  prefcription  the  brd  cannot  agift  the  c^ttk  of 
a  ftranger  in  the  common.     30  E.  3.  27.] 

5*  One  may  prefcrtbe  to  hzvc  file  pajlurage  in  fuch  a  place,  from  Cro,  J.  «oS» 
fuch  a  time  to  fuch  a  time,  exck^voy  of  the  owner  of  the  foiL  S*'t^\b'»[ 
Cited  Cro.  J.  257.  to  have  been  forcfolvcd  ia  Kenrick's  cafe.        s.c.is.p! 

admitt«d«-* 
YdT.  129.    Kenrick  ▼.  Pargiter,   S,  C.  &  S.  ?•  admitted, Noy,  ijo.  S.  C«  11?  S,  P,   »d- 

judjod. ' S.  C.  cited  Bulft.  94. 

6.  If  one  is  feifed  of  a  manor,  in  the  wafte  whereof  the  tenants 
have  common,  and  the  king  grants  warren  to  the  lord  in  fuch  diw* 

Jem  if  the  manor ;  adjudged,  that  the  lord  cannot  ufe  his  warren^ 
and  put  conies  in  the  wafte  in  prejudice  <^  the  commonersb 
Jo.  12.  Mich.   18  Jac.  C.  B.    Grifell  v.  Leigh. 

7.  Copyholders  may  plead  a  cuftom  to  have  folam  Isfjepgralem 
pqfiuram  omni  anno,  omni  tempore  anni,  aijd  that  exdufive^of  the 
lord,  and  in  fuch  ciSt  levaacy  and  oouchaacy  is  not  aecefiary« 
?  Lev.  2*  Palcb.  23  Car.  2.  B.  R.    Hopkins  v.  Robinfocu. 

8.  Though  the  copyholders  havey&iiw«  Isffeparalempafluramj  &c.  -*^  *•• 
yet  the  lord  may  diftr^n^i  for  other  damage,  the  beafis  ffajhran^  ^J,^ 
geff  who  has  no  right  to  put  in  hii  beafts,  though  the  Iprd  has  iKi>  biWmh  iM« 
intereft  in  the  hcrbwe ;  per  Hale  Ch.  J,     2  Sauod.  3;»8*.  Prfcb^  ^^JJ^a 
23  Q^.  2*  in  cs^fe  of  Hofl^^s.  v.  Ro]biA9« 


(B)     Common  of  the  Lord.    Who  fhall  hdv«  it# 

[i.  tF  the  hrd  alien  in  fee  the  foil.  whoM  the  common  is*  to  bt 
*  taken,  y2n;i/y^  bis  power  ^feeding  as  lord,  he  Ihall  have 
eommon  there  as  lord,.     18  E.  3.  43.     18  AC  5^.  admitted.3 

[2.  Jf  the  lord,  without  anyjaving^  ;^ns  the  foil  where  the'  *  '^^  ^' 
cemmoB  is  to  be  taken,  his  common' as  lord  is  gone  bf  At  {eottsicnt,  SfY^? 
tut  the  alienee  of  the  foil  may  feed  ii  as  the  hrd  might  Yaere  done*  booiof  iS  , 
before,  for  that  this  common  is  givoi  becauib  it  is  in  his  feil»  ^  St  30*  b». 
where  the  lord  has  it,  and  not  becaufe  he  is  lord,  and  this  vea*  Soii|b  the 
Ibn  holds  here.    See*  18  £.  3.  30.  b.  43.  for  it  feems  that  they  kfd  covu 
may  approve  it,     f  18  Affi  56.  b.]  ^Si^ia. 

hit  own  land»  yet  behad  paftnre  thov  in  Ken  of  tfaia  pii49»  aod  when  ht  hca  difiniM  hhnfelf,  hi« 
ftoffise  ihail  ha^e  Common  in  lien  of  the  paftare  which  he  htd«  Adjomatur.  [Thbinay  hdp  t» 
explain  Roll*  pi.  2.  which  leemfr  Ibnewhac  obfout.]  «f  Br.  Com»on,  pi.  22.  dtet 

i^AC  pi»4.S.C.  tCS79l 


57!^  ^mhfiiam 


•  titzh.         [ 
lilVie,  pl« 


(C)     Common  Appendant.     What-     [And bow.] 

I.  lT  is  not  common  appendant  unlefs  it  has  been  appendant 
dtet  ^™^  ^"^  ^^  mind.    *  40  E.  3.  10.  b.  f  %6  H.*  ^.  4,    - 1 7  E. 

s.  c.— .    3. 26.  b,   5  Aff.  a.] 

-f  Br.  Com- 

flioo,  pi.  I.  citm  $•  C.  accoi^inglf,  and  a  maircaiufDt  make  fitch  conmoD  at  tint  djqr,  and  it  is  af. 
pendant  only  to  arabk  land,  and  not  to  the  houie,  or  any  other  land^  and  it  fliaH  be  only  fot  the  bcaiAi 
vhich  feed  the  £une  lind  to  which,  &c  per  Hales,  to  which  Fitxherhert  agreed.— Coounoa 
•ppesdant  U  to  have  common  to  his  arable  land,  and  for  bis  beafts  that  plough  his  land,  and  compefter 
1U<  land,  vis.  ffit  his  hotfes  aiid  ojka  to  plough,  ind  for  hh  CdWs  and'  flieep  to  compeftcr.  Br.  Com- 
flum,  |i.  15.  cites  37  H.  6.  34*  ■  *  Br.  Common,  pi.  16.  tites  S.  C.  8e  ^.  P.'  and  thekeforf 
it  cannot  be  claimed  to  land  newty  apprortd  out  of. the  waAc— fir.  Affiff^  pL  37.  (36)  citut 
S.  C.  it  S.  P' 

)Br.  Cum-  [a.  For  fuch  common  can  nci  hi  ereaUd  at  this  day.  %76l^ti 
2S's!'b!'  4.  $  5  Aff,  9-  per  Hcrle.] 

&  S«  p.  and  fee  pl«  !•  fupra,  and  the  notet  there*  ^  Fitih.  AS&St^  P^*  i}4^  cit£i  S.  O. 

This  ihouU      [2*  Common  appendant  is  of  common  right.    16  H.  4.} 

fce  ft6  H.  8* 

4**i.i^Br.  Common,  pl«  i*  8.  C.  ft  S.  P.  that  It  is  of  common  right  before  time  of  memoty.— • 

S.  ?•  per  Cur«  4  Rep,  57.  a*  ki  Tiningham's  cale,  and  that  it  coaunencea  by  operation  oi  iaw^  bl 

favQwroftiUiige* 

In  fuch  ca&  f  ^,  If  the  hrd  of  a  ftianor^  befire  tbi  Jlatuti  of  qma  encores 
md  manute-  tcirarum,  had  made  a  feoffment  tf  pared  of  the  manor  to  hold  oflim^ 
nftt^^ifn  fer-  the  feoflfee,  as  incident  to  the  grant,  ihould  have  had  common  in 
intiom  foce  jhe  waftes  of  the  lord,    Mich,  o  Jac.  B*  per  Coke  and  FoftcrO 

ihould  have  yj  r  J 

common  in  the  faid  waftes  of  the  lord  for  two  caufes ;  ift,  Aa  incident  to  the  fooffment,  for  the  fooT- 
fte  could  not  ploagh  and  manure  his  ground  without  beafts,  and  they  could  not  be  fuftained  withosff 
paftttxc,  and  confeqoently  the  tenant  &ould  have  common  in  the  waftes  of  the  lord  for  his  beafts  wfaich 
do  plough  and  manure  his  tenancy,  as  appendant  to  his  tenancy,  and  this  was  the  beginning  of  comttoa 
appendant*  The  id  reafon  was  for  maintenance  and  advancement  of  agricultuiv  and  tillage,  which 
wasmttchfavMUudinlaw.    a  Inft«  86*        Sue  (G)  pi.  16« 

[5.  Common  appendant  may  be  through  all  the  year^  faving  at  # 
certain  time,  at  what  time  the  lord  feeds  it.     17  £•  3.  S6.  b.  j 
fir.  Com-         6.  If  a  man  grants  80  acres  of  land  with  common  in  ^  as  tnndb 
aoocr  and    ^  pertains  to  two  oxganges  rf'land,  this  does  not  make  the  common 

Common,  f  1         •*•.**'  %         t    r  ttita 

pi.  37.  cites  to  be  appendant  if  it  was  not  appendant  before;  per  Herle  J.  & 

s.  c. non  negator  j  for  it  feems  clearly  that  it  cannot  be  appendant  ktt  by 

^^'T^^l'  time  of  prefcripticn ;  quod  nota,  but  contra  elfewhcre  of  appur<^ 

tion,  pi*45.   ^  ^     *-,^   T     -J  ^         1  •  AH*  '^^ 

cites  3  AiT.   tenant,    m.  Incidents,  pi.  9.  cites  5  An.  p^ 

9.  S.  P.  and 

fo  are  all  the  editions,  but  thty  iccm  mSf-prinlBd,  there  being  no  fuch  point  dxke  |  and  it  liouU  be| 

»  hext>  j;  Aff.  9. 

.  7*  Every  common  by  reafon  of  vicinage  is  common  appendatU :  per 
Littleton  J.  which  none  contradi&ed  nor  affirmed  Br.  Common^ 
pi.  30.  cites  7  £.  4.  26. 
r  jSo  1  ^*  '^  trefpafs,  the  defendant  jaftified  becaufe  he  and  ail  thofe 
whofe  eftate  he  has  in  fuch  landsj  hare  had  common  appendant  la 
the  faid  land,  in  the  place  where,  &c.  with  all  manner  of  beaftS} 
levant  and  couchsmt  upon  the  fame  landj  by  which^  &c.  per  Fair* 

12  frXf 


CofUinoA%  j9<k 

hXj  ihU  i»  common  appurtenant ;  for  if  it  was  common  appendant 
he  ihall  not  have  common  nvith  all  numnerofheafts,  Br.  Common^ 
pL  12.  cites  pE.  4«3. 

9.  The  word  (pertinens)  is  Latin  as  well  for  appurtenant  as  ap*  ^o-  L»«- 
pendant,  and  therefore  xhtfuhjeBa  materia^  and  the  circumftance  p*^*  **•  ^ 
of  the  cafe  muft  direft  the  court  to  judge  the  common  to  be 

either  appendant  or  appurtenant ;  fie  di£him  fuit ;  4  Rep.  38.  a* 
Mich.  26  &  27  Eliz.  B.  R.  in  Tirringham's  cafe. 

10.  A*  feifed  of  2  yard-lands  with  the  appurtenances,  had  com-  13  Rep*  65* 
hion  oi  pafturefor  a  certain  number  of  cattle;  tliis  Was  common  ap-  j^  ^^*J  • 
pendant.     Brownl.  i8o.  Morfev.  Wells,  s.  c.  «/ 

roired  tfasit 
there  is  no  difierence  when  the  prefcription  it  for  cattle  levtnt  and  coachant,  and  fbr  a  ceruiii  number 
«f  cattle  icTUit  and  couchant,  but  otherwUb  af  comiiioii  appuitenant* 

11.  Common  appendant  unto  land  is  as  much  as  to  fay  commoii 
fir  cattle  levant  andcouchant  upon  the  land  in  which ^  &c.    Refolved. 

13  Rep.  66.  HiU.  7  Jac.  C.  B.  Morfc  v.  Webb. 

(D)     The  feveral  Sorts  [of  Common  Appendant].   J^^-^jji-^ 

£1.   A   Common  appendant  may  be  upon  amotion*     37  H.  6.  34.  Aswhcrea 
-^  (it  fcems  to  be  intended  limited.)]        '  man  h«* 

^      ^   ^  '-*  commoa  oi 

100  acres  when  it  it  ootiowii,  this  ia  conditionally.    Br.  ComotoHy  pi.  13.  cites  S.  C.  per  Mqylc.-^ 
Fitch.  Trefpafs,  pi.  85.  citea  S.  C. 

[2.  Common  appendant  may  be  unlimited^  fo  quamdiu  he  pays  fo  Bf.  Cdm- 
mucb,  fo  tamdiu  as  hejball  be  living  upon  fucb  a  houfe  to  which  the  °^"'c**c'* 
common  is  appendant.     37  H.  d.  34.]  plcsh. 

Trefpafs,  pU  85.  cites  S.  C. 

[3.  Soi  GOmAion  appendant  may  be  to  common,  cfier  the  corn  is  Br*  Com- 
feveredy  ^  till  it  is  re^/owed.'  *  17  E.  3.  26.  F.  N.  l8o.  E.   37.H:  "^s'll  C?*  * 
6.  34.3^  fr  s.  p.  * 

implied..-*, 
A  man  frifinbed  to  hwt  common  appendant Jn  the  place  where>  &c.  for  all  cattle  commonabie,  lie. 
(▼is.)  ^  the  lattd  txhti  fffwed  by  the  confer t  of  <be  commoner j  then  be  toas  to  bave  no  eontmon  till  tbe  eor» 
%9ss  cut ;  tfid  tUm  tikatk  ccmmon  again  Tm  tb*  land  toat  fiwed  by  the  /jitf  4<mPitt  of  the  commoner  | 
\t  was  objed^d  that  this  picToription  wm  againft  comraun  rigb(«  for  it  was  to  prevtnc  a  nan  from  {dm» 
ing  his  own  land  without  the  leave  of  another  j  bat  the  whols  court  held  the  prescription  good,  for  £be 
<rwncr  of  the  land  cannot  plough  and  few  it  where  another  has  tV  e  benefit  of  common ;  Irut  in  this  cafe 
hitdi'parciss  hftve^'a.  benefit,  for  each  of  them  have  a  ^aalificd  J&teteft  in  the  land.  1  Lc.  73.  pi.  too. 
Mich.  29  ^  30  £Us.  C.  B.  Hawkcs  f .  MolUnevx. 

[4.  Sd  it  may  be  to  common  in  the  meadow  after  the  hay  carried 
till  Candlemas.   ,  17  £.  3,  26.  34.] 

[5.  80  it  may  be  to  common  in  ^t  pafure  frofnthe  feafl  of  St. 
Auguftin  till  All-Saints.      1 7  E.  3.  26.  b.  34.] 

[6.  So  it  may  be  to  common  between  thefaidfeafls  before  men- 
doned  5  and  if  the  tertenant  puts  in  his  cattle  before  the  feaft  of  St. 
Augu/Hrtj  then  he  may  common  there  alfofrom  the  Invention  of  the 
Holy  Crofs^  till  All-Saints^     1 7  E.  3.  26.  34.] 

[7.  80  it  may  be  to  common  2  years  after  the  corn  cut  and  carried  C  581  3 
away^  till  it  is  re-fo^ed^  and  every  '^d  year  i  per  tot  urn  annum.     22 

AF.  42.  admitted.] 

[8.  A 


iH  Common; 

[S.  A  man  nuy  hame  common  zpptoiMntJir  30  cmk  m  m» 
filace,  and  to  the  Jitme^  land  eommMi  n^pmdant  a^o  m  amtber  piace^ 
for  part  ofthefatd  cattk^  and  Jo  ma]  tale  it  nuhirt  hepUafei^      <  7  ^ 

(£)     To  what  it  fhall  be  i^pendaat. 

•  Br.  Cm^  [i«  |T  ought  to  be  appendant  to  araUi  lamt    *  37  H.  6.  34. 

f-  Br.  ComoKmy  pi.  1.  cites  S.  C.    ■        F.  N.  B.  i8o«  (B)  ja  ttm  ubMrp  of  ihe  iUBvedida% 
[4x9.]  ckea  S.  P..  by  Prifot,  20  H.  6.  4.  and  by  Hulb  accordingly,  5  Afll  »• 

Br.  Com-         [2.  Not  to  othiT  kuUikuivaMLu     a(S  H.  8.4*  Not  toa  koofis* 

and  both  dw  fame  pointn  It  m  oily  appendant  to  andest  anble  land  hide  and  paat  %  per  Curw 

4.KeD.  37<a.  Mich.  26  ft  27BI!zi  B*  R.  in  Tirnngham*! cafe. 

It  ift  i^nil  the  natare  of  common  appendant  to^ba  appendant  4o  meadow  or  peinrc^  and  ikemAm 
In  the  principal  cafe,  the  piefcription  bdng  bid  to  have  ronunon  appendant  time  out  of  mind,  id  a 
hoafey  meadow,  and  paftore,  aa  well  as  to  arable  land,  by  which  it  appeared  to  the  conrt  that|theic  had 
been  a  houiS^  meadow,  and  pafture,  time  out  of  mind,  it  wis  itfolved  for  that  reafon,  that  this  was 
common  appurtenant  and  noa  appendant;  bnt  if  a  man  hashad  commos  fer^bcalN  wUch  fcr^  f«r  hit 
plongK,  appendant  to  his  land,  and  perhaps  of  lace  time  a  houfe  is  built  upon  part  thereof,  and  lame 
part  is  empbyed  to  paftare,  and  fome  ibr  meadow,  and  this  for  mayitenaace  of  tiUagc,  which  was  the 
ori^Md  canfe  of  the  oomoion,  in  ^  ofc  the  caamoo  femnmi  appendant,  and  HMI  be  inwnded  hi 
refpaft  of  the  continual  ofage  <ilt  the  common  for  beafts,  ievant  aflid  concbvit  upo»  foeh  JanA  that  at 
iiift  all  waa  arable  \  but  in  pleading  he  ought  to  prefcribe  to  have  it  to  tfaie  land,  4  Rep.'  7.  a.  b.  in 
S.C.  perCnr. 

Br.  Com-         [3.  It  cannot  be  appendant  to  land  which  is  approved^v/iiUn  torn, 

Stt^^ct  /^»»««^  ^"^  ef  ^*^  '^^  f^^ ^^*   S  Aff-  2.3 

■  ■  .  .»— Bf>  AiBfe,  pi.  zt7*  (zi6.}'cltes  S.  C.      ■    ■  F.  M.  B.   iSb.  (B)'in  the  maiy.  of  the 
adidaQi  419.  cites  S.  C.  and  10  £.  a.  according(y>  and* them  the  land4nwfckhitmay  b> 
is  caUedLaid.{hida]  andgam.ii.       4  Rep.  37.  b.  S.  C.  dted  per  Cor. 

[4«  Common  of  tmiary  catmatht  appcodaatH^  Am&  5  AC  9. 
Ad.  [admitted..] 

5.  The  lord  may  haye  in  the  land  of  his  tenant  common  appcndi* 
ant  to  bis  own  dtmefnes ;  per  Green.  F.  N.  B.  1 8o.  (O)  in  the 
new  notes  there  (d)  cites  i9E.3.  Admcafurcment^  7. 

6»  A  nun  may  prefcribe  to  have  common  appcBdnat  to  ti§ 
manors  for  aU  the  demefnesfiiall  be  intended  arable,  or  at  kaft,  in 
oonftru£tion  of  law  (reddendo  Gngula  fingulis),  ihall  be  appeodaxit 
to  fuchilemeiiiefl  aa  are  ancieatarabk  laAd,  and  not  to  laml  newly 
gained  and  improved  out  of  the  waftes  and  moors,  parcel  of  the 
manor;  per  Cur.  4  Rep.  37,  b*  Mich.  x6  &  27  Ellz.  &  R.  m 
Tirringham's  cafe. 

7,  Common  may  bo  appendant  to  a  carve  rfland^  and  yet  m 
carve  of  land  may  contain  meadow,  pafture,  and  wood,  as  is  held 
6.E.  3«  4a.  but  it  ihall  be  applied  to  that  which  agrees  with  die 
nature  and  quality  of  a  common  appendant,  and  no  inconcrait]^ 
mors ;  per  Cur.  4  Rep.  37*  b.  Mich.  26  &  27  Elis*  B.  iL  an 
Tmringham's  cafe. 

8*  A  man  prefcribed  for  common  for  all  commonable  beafts  aa 
U  Us  houfe  appertaining,  ^nd  in  arreft  after  verdi&  the  court  faid» 
that  upon  demurrer  it  might  perhaps  have  been  ill  \  but  after  vo^ 

13  dia. 
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dift,  though  it  be  neither  appendant  nor  appurtenant y  t^c.  in  JiriBnefs 
oflawy  yet  it  is  good  enough^  and  they  ought  to  intend  it  appur* 
tenanti  and  judgment  for  the  plaiutifF.  2  Sid.  87.  Trin.  1658* 
Stoneby  v.  Muflenden. 

9.  A  prefcription  for  common  for  ail  cattle^  levant  and  couch-  i  Salk.f69. 
ant,  as  appendant  to  bis  cottage,  was  held  a  good  prefcription,  by  fru^l-fljS* 
HoltCh.  J«  and  the  court;  and  by  Powell  J.  a  cottage  contains  a  ingiy.  ^^' 
curtilage,  and  fo  there  may  be  a  levancy  and  couchancy  upon  a  Holt  Ch.  J« 
cottage,  and  it  has  been  fo  fettled,  and  there  is  no  diflerence  be-  '^'^  ^tl^ 
tween  a  mefluage  and  a  cottage  as  to  this  matter ;  the  ftatute  de  the  trial  of 
extentis  manerii  fays,  that  a  cottage  contains  a  curtilage,  and  that  anifluewhe- 
they  will  fuppofe  that  a  cotuge  has  at  leatt  a  court  to  it.     2  Ld.  ^^^^ 
Rlaym.  Rep.  1015.  Hill.  2  Ann.  Emerton  v.  Selby.  chant  before 

Hale  Ch.  J. 
who  held  tht  foddering  •/  tbt  catth  in  tb§  yard  tvidenct  cf  Ifuancy  mnd  cmtcbawcym  6  Mod.  Il^ 
Aooa.  S.  C.  and  the  court  held,  that  a  (otta^t  tmj^'ut  a  court  and  kaekJUU* 


(F)     [Appendant.]     For  what  Cattle. 

f  I.  tT  ought  to  be  ior  fucb  cattle  as  plough  his  land,  (to  which  it  *  B'*  ^o«- 
-*  is  appendant,  as  it  feems,)  and  compejler  it,  fcilicet,  horfes  "JI^'s.  c7* 
and  oxen  to  plough  the  land,  and  cows  and  fheep  to  compelter  it.  — ibid. 
*  37  H.  6.  34.    10  E.  4.  10.  b.l  ^:\\'^'^ 

•''  J^  ^  J  x6H.  8. 4* 

that  it  Aall  be  only  for  fuch  beafts  as  compefter  the  fame  land,  frc.  Co.  Litt.  lift*  a.  S.  P«— -« 

S.  P.  per  Cur.  and  fame  cafes  cited  4  Rep,  37.  a.  in  Tyrrinj^ham's  cafe. 

[2.  But  he  fhall  not  ufe  it  wth  goats,  geefe,  or  fuch  like,  for  Br.  Com- 
thefe  are  not  neceflary  to  do  ut  fupra.     37  H.  6. 34.]  dS's.'c?* 

for  thefe  are  not  neceflary  to  plough  hit  land,  or  to  feed  it.  Fla.  LaWf  8vo.  56.  S.  P* 

[3.  And  therefore  a  prefcription  to  have  common  appendant  for  all  t  Br.  Com- 
tnanner  of  cattle  is  not  good,  becaufe  it  comprehends  goats,  geefe,  5»'I.*C.^* 
and  fuch  like ;  but  this  is  common  appurtenant,  f  37  H.  6.  34.  that  where  t 
b.  per  Curiam.    Contra  t  4  H.  6.  6.  b.l  «*»  "^"^l 

*^  X  -T  -i  common  ror 

all  manner  of  beafts,  he  may  put  In  hogs,  goats,  and  die  like.  ^  ^    1  See  (M)  pi.  »•  whick 

leems  to  be  the  caie  intended  here,  and  that  it  ihoold  be  14  H.  6.  6.  at  it  11  there. 

4.  In  aflife,  the  plaint  was  of  common  with  all  manner  ofbeafs: 
Filhcr  faid,  that  goats  and  gcefc  are  not  beads  of  common ;  judg- 
ment of  plaint ;  &  non  allocatur ',  the  reafon  feems  to  be,  becaufe 
it  ihall  be  intended  beafts  which  are  commonable.  Brr  Common, 
pi.  42.  cites  25  AiT.  8. 

5.  A  man  cannot  have  coijimon  for  beafts  in  which  he  has  not 
a  general  or  fpecial  property*  2  Show.  329.  pi.  337*  Mich. 
35  Car.  2.  Manneton  v.  Trevilliaii. 
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(G)     Common.     [Cotnmon  Appendant.]   For  bow 

many  Cattle. 

Br.  Com-     [i.  'THE  commof}  is  admeafarable^  actonSjig  to  the  quality  «W 
d^'s^c  &  quaniity  of  the  freehold  to  rtfbicb  he  cfaums  to  have  this  oom- 

s.  P.  as  to    fiW'n  appendant.   37  H.  6.  34.] 

-  the  quantity. 

r-  ^-  I  [2.  Scilicet, j/Sr  all  tliofe  which  are  levant  anicouchant  upon  ihc 
^Foi.398.    j^jjj^     jQ  £  ^   10.  b-  •  15  E-  4.  32.  b.    II  H.  6.  12.] 

If  • 

*  Br.  CommoBy  pi.  8.  cites  S.  C. 

BeeCI)pl.4.  [j.  He  that  claims  commpn  hy  force  oi  z  prefcrtptton^  as  emia* 
^J\.  ^^  habitant  of  a  town,  (hall  have  no  other  cattle  to  common  there  but 

tnere  is  no,  ti'it  i-* 

diffeicnce      what  are  Anifl/?/  and  couchant  witliin  the  fame  town.     15  £.  4. 32. 

Wween  this  b.  Curia.] 

and  c^nman 

0f pendant  \  for  he  who  has  common  appendant  tx>  n  acre  of  land,  ihall  not  nic  tht  commoB  with  fdser 

bcafta  b«t  thofe  which  are  levaoc  md  coochant  upon  the  laid  acre }  per  Pigot,  with  #hicb  ^reed  ifae 

•^oion  ^thc  Court.     Br.  Common^  p|.  S.  cites  15  £•  4.  31* 

[4.  Common  appendant  may,  by  f/fage,  be  limited  to  any  certain 
number  of  cattle.  17  E.  3.  27.  34.  b.] 
^rownl.  17.  5.  &  mafiy  cattle  aj  the  landy  to  ^bich  the  common  is  aj^ur- 
Cof'  **'^*^'  tenant,  may  maintain  in  the  ivinter^  fo  many  fliall  be  faid  Icrantami 
Fiaxman,  couchant  \  it  was  reported  by  Scrj.  Attee  to  have  been  fo  biA  by 
feeras  to  be  Coke  Ch,  J.  at  Norfolk  affifes,  and  to  this  Warburton  and  Huttoa 
s  p  do«     agreed.    Noy,  30.  in  cafe  of  Cole  v»  Foxman. 

Dot  appear.- I         S'neep  levant  and  cottchant,  is  intended  as  many  as  th:  land  will  maintara.    VesiS; 

54.  Hill.  21  &  21  Car.  2. Prcfcription  for  ail  beafts  letant  and  covcbant  npoft  a  hovife,  ftaK 

be  intended  thofe  beafts  which  are  nouiilhed  and  ftd  upon  the  land,  and  may  there  lie  in  fnmiBcr  and 
winter.  Agreed.  But  iomt  thought,  that  beafts  cannot  be  levant  and  couchuit  upon  a  bottle  ^Ostota 
«ttrtelage.     2  Brownl.  iqi.  Mich.  9  Jac.  C.  B.  in  cafe  of  Patrick  v.  Lowre.  t 

At.  s,  Rep»  g.  In  replevin  the  plaintiflF  declares  for  taking  64  (beep  in  a 
Q^]\^^  place  called  Somer-lees  in  the  parifh  of  D.  in  Somerfctftiirc.  The 
c.  B.  Ben.  defendants  avow  the  taking,  for  that  the  place  where,  &c.  contains 
net  V.  Reeve  iqo  acrcs  of  land  5  that  at  and  before  the  taking  Rich.  Bowes  was 
feifed  in  fee,  &c.  and  that  the  cattle  were  damage-feafant,  sni 
that  tBey  dillratned  them  as  his  bailiffs.  The  plaintiff  in  bar  tm 
this  avowry  pleads,  that  long  before  and  at  the  time  when,  &c. 
one  Philip  Bigga  was  feifed  in  fee  of  a  certain  acre  of  land  calle4 
Old  Hafter,  fituate  in  D.  and  that  he,  and  all  thofe  vhcje  e£att 
he  hath,  have  ufed  to  have  a  right  of  common  for  all  manner  offieep^ 
isfc.  as  appendant  to  the foid acres  and  that  the  faid  Biggs  being  lo 
feifed  on  tlie  •  .  .  day  of .  •  .  ,  5  W.  3,  piade  a  demife  to  J.  & 
for  99  years,  if  3  lives  fo  long  lived ;  and  that  afterwards  in 
1 704,  }.  S.  made  an  under-leafe  to  the  plainti£F's  father  Robert 
Bennet  for  the  refidue  of  the  term,  who  entered  and  was  po£- 
feiTed,  and  afterwards  died,  leaving  the  plaintiff  his  executor,  who 
thereupon,  as  fuch,  entered^  and  then  avers  that  the  lives  are 

ftiB 
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ftill  lA  being  ^  and  the  faid  plain tifF  being  fo  poilefied  upon  the 
aSth  of  Sept,  1737,  (being  the  day  of  the  fuppoied  tpking,)  did 
put  hi^cattle  in  tlie  faid  place  to  dcpafture,  and  enjoy  the  common 
as  appendant  to  the  faid  acre  5  and  that  while  they  were  fo  de- 
paAuring  the  defendants  feifed  them,  and  this  he  is  ready  to  verify. 
The  defendants  r<fp/yy  pr&tejling  as  to  the  common^  '*  and  fay  that  hefort 
and  at  the  time  of  the  takingy  the  faid  fheep  nor  any  of  them  were  fiot 
levant  or  couchant  on  the  land.      To  this  the  plaintiff  demurs ;  and 
the  defendants  join  in  demurrer.     Per  Cur.  the  fingle  queftion 
Upon  this  demurrer  is,  ^ohetljer  levancy  and  couchancy  is  incident  to 
Cifmmen  appendant  as   ivell  as   to    common  appurtenant?     If  it  be 
incident,  then  the  plaintiff  having  by  his  plea  in  bar  fet  forth  that " 
they  were  levant  and  couchant,  the  defendants'  replication  has  put 
a  material  matter  in  iffue,  and  tlie  demurrer  muil  be  over-ruled. 
"Whether  the  plaintiff  was  bound  to  have  pleaded  levancy  and 
couchancy  is  another  queilion,  and  might  be  very  doubtful  j  but 
that  is  not  now  neceffary  to  be  determined,  fuppofing  the  defend- 
ants' replication  material,  as  we  think  it  is.  So  likewife  as  to  fome 
other  obje£^ ions  which  have  been  made  to  tlie  defendants'  plea,  I 
ihall  pals  them  over  as  of  no  great  weight.     And  as  to  the  point 
in  queftion,  I  think  it  could  never  have  been  made  a  doubt  at  tlie 
bar,  and  the  nature  and  original  of  common  appendant  been 
rightly  underftood*     It  was  faid  that  common  appendant  took  its  rife 
from  hence,  that  tenants  of  manors  being  by  their  tenure  obliged 
to  plough  and  till  the  lord's  land,  therefore  they  had  the  liberty  of 
putting  their  cattle  to  be  maintained  in  the  lord's  waftej  as  they 
were  to  be  employed  in  his  fervice.     But  I  think  that  this  opinioa 
is  a  miftake,  and  not  warranted  either  by  law  or  reafon,  and  that 
were  it  to  prevail,  it  would  be  attended  with  the  utmoft  abfurdity 
and  inconvenience.     I  admit  that  common  appendant  is  incident 
only  to  arable  land  ;  fo  is  Co.  Litt.  122.  b.  and  fo  are  all  the  books 
as  to  this  point,  though  in  other  matters  of  common  appendant 
they  differ   widely*     Therefore  as  it  is  incident,  it  cannot  be 
fevered  from  the  land,  and  then  the  confequcnce  of  that  will  be, 
iKat  if  land  be  divided  into  never  fo  many  parts  or  parcels,  the 
tenant  of  each  diftinft  pared  has  a  right  to  fuch  common  as  ap- 
pendant to  the  land,  in  the  fame  extent  and  degree  as  the  tenant 
of  the  whole  land  had  before  the  tenancy  was  divided  5  and  fo 
every  tenant  of  the  manor  muft  keep  the  fame  number  of  horfes 
©r  oxen  to  plow  and  cultivate  the  lord's  land,  and  on  that  account 
to  feed  them  on  the  wafte,  whether  he  be  tenant  of  100  acres 
y  ot  only  of  a  (ingle  acre,  which  fliews  the  abfurdity  of  fuch  an 
opinion,  and  has  fell  out  to  be  the  very  cafe  at  prefent.     There 
is  another  anfwer  to  be  given  agaiiift  t^at  opinion  \  and  that  is, 
that  a  man  may  have  common  appendant  for  cows  and  iheep  as 
tirell  as  horfes  and  oxen,  as  appears  by  i  Roll.  Abr.  397.  and 
feveral  other  books,  and  was  admitted  by  the  plaintiff's  counfel 
ycry  rightly ;  becaufe  elfe,  this  being  a  replevin  for  flieep,  they 
would  have  made  an  end  of  their  own  cafe.     But  if  there  may  be 
cooimqn  appendant  for  (heep,  theu  fuch  common  can  never  be 
•njoyed  upon  account  of  keeping  them  to  pibw  the  lord's  land, 

y  y  ^  bccaufc 
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bccaufe  they  are  not  capable  of  been  ufed  in  that  manner  But  I 
take  this  to  be  the  true  reafon,  that  every  tenant  had  a  right  to 
this  common  for  his  own  benefit,  and  that  as  he  had  no  place  for 
keeping  his  cattle  after  they  had  done  ploughing  his  land,  he 
might  turn  fuch  cattle  as  were  employed  by  him  that  way,  upoa 
the  wafte  of  the  lord,  till  the  hay  or  corn  was  cut  and  the  ground 
cleared;  and  this  apjpears  to  be  the  cafe  in  Co  Litt*  122.  be* 
fore  cited|  and  feems  to  be  a  clear  and  intelligible  account  of 
the  matter.  For  if  this  account  be  true,  that  it  was  a  right  of 
common  for  fuch  cattle  as  were  employed  in  ploughii^  die 
tenant's  land,  then  it  can  extend  to  fuch  only  as  are  levant 
and  couchant  on  it.  And  there  will  be  no  abfurdity  as  in  the 
former  cafe;  for  then  if  the  land  be  divided  into  parcels,  the 
common  will  be  divided  into  parcels  likewife ;  and  a  tenant  of 
one  acre  of  land  will  never  be  able  to  claim  common  for  64  (heepy 
as  in  the  prefent  cafe,  becaufe  the  original  tenant  (perhaps)  of  loco 
acres  had  a  right  to  it.  The  confcquence  of  this  will  likewife  be, 
t  5B5  ]  that  a  tenant  ihall  not  be  at  liberty  to  borrow  a  ftrangei^s  cattle 
and  put  them  on  the  common,  at  lead  unlefs  borrowed  for  a  con- 
iiderable  dme,  fo  as  to  be  employed,  and  be  levant  and  couchant 
«  on  the  tenant's  own  land  at  other  times.  Having  thus  explained 
the  nature  and  origin  of  common  appendant,  it  becomes  a  very 
plain  cafe  for  the  defendants ;  but  I  will  juft  add  a  cafe  or  two  in 
confirmation  of  our  opinion,  theugh  I  think  the  cafe  does  not 
need  it;  and  that  is  4  Co.  38.  b.  and  i  Roll.  Abr.  398.  with 
feveral  year-books  there  cited,  all  to  prove  that  common  appen- 
dant is  only  for  cattle  levant  and  couchant  on  the  land,  for  die 
reafons  I  have  before  mentioned.  Therefore  we  are  all  of  opinioa 
that  there  muft  be  judgment  for  the  defendants. 


(H)     By  the  Cattle  of  whom  it  may  be  ufed. 

•  He  that  Qj.  /^Etteraily  the  commoner  rz?«w/  ufe  the  common  ha  vntb 
)^^^^  ^^  his  own  proper  cattle.  •  1 1  H.  6.  22.  b.  f  22  Aff.  84.] 
cannot  uTc  it  {[2-  If  the  commoner  bath  not  any  cattle  to  manure  the  Undj  he 
kuc  with  his  m^^  borrow  other  cattle  to  manure  it,  and^may  ufe  the  comokon 
J^^f^  with  them ;  for  by  the  loan  they  are  in  a  manner  made  his  own 
beaftt'diat     Cattle.    %  45  E.  3.  26.  1 1  H.  6.  22.  b.   1 1,  b.   %  14  H.  6.  6.  b. 

STund^     ^^  ^'  ^^'      ^"^^^  ^  ^-  4-   4-  ^-3 

which  the  common  It  appendant  $  but  be  who  has  common  for  10  beafti  by  grant,  or  lor  heifti  fiat 
mimbcr,  may  ufe  it  with  the  beafts  of  another}  but  contra  where  he  has  a  grant  of  coouboq  pio  aa 
averiis  fois,  or  common  ians  nomber  pro  avcriis  futs  ^  per  I'afton,  qaod  noa  negatnr.  Br.  Cmmtatm^ 
pi.  48.  (47)  citce  I J  H.  6.  aa  Fiuh.  Common,  pi.  3.  cites  S.C. 

f  Br.  Common,  pi.  41.  (40)  cites  S.  C.  Fiuh.  Alfifi^  pL  aaS.  ches  S.  €• 

%  Br.  Common,  pi*  5.  cites  S.  C. Br.  Seifin,  pi.  5.  citM  S.C. 

Q  Br.  Common,  pt.  14.  cites  S.  C.  Fitxh.  Tierpais,  pi.  33.  cites  S.  C. 

A  man  cannot  ufe  his  common  appendant  with  the  cattle  of  finui^ers,  nnlcls  he  brinp  dica  U  Ml 
Kit  land  ;  but  he  cmnot  agift  other  catUe  there  for  money,  which  do  not  manure  his  land.  F.  N*  B. 
tSo.  (B)  cites  6  H.  ".  4.  45  B.  3.  a$.  Ibid,  in  the  new  notes  there  (a)  cites  ihefe  dlferfioet  an 

igieed  Ai  Hf  i«  as*  lA  StrodiTs  cafe,  and  14  H«  6«  6.  and  rtfm  to  Raya.  171.   Hiimfey  v.  Ksmimm 

[3.  He 
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[3.  He  canw/  agjfi  the  cattle  of  a  ftrangcr.     •  i  z  lh)6.  22.  b.  •  Br.  Com- 

II.  b.    laiAff.  84.1  non,pl.4«.' 

•  (47),«te» 

5.  C Fltth.  Common,  pi.  3.  citei  S.  C  f  Br.*CoiiimaD,  41.  (40)  dtts  S.  C. 

Fiuh.  Affife,  pi.  228.  citei  S.  C— F.  N.  B.  i8o.  ^B)  S.  P.  Kcordipgly.  — — . 
Vent.  18.  Pafch.  21  Car.  2.  B.  R.  Rumfey  v.  Rawfon,  S.  P.  held  accordingly  j  but  aficr  vcrdia 
in  replevin  found  for  the  plaintiff,  that  the  beafts  were  levant  and  couchant,  the  court  (hall  intend  they 
were  beafts  which  were  procured  to  compefter  the  land,  and  the  right  of  the  caie  is  tried^  and  fo  aided 

by  the  ftatute  of  Oxford. Raym.  171.  S.  C. a  Keb.  504.  pL  7a.    S.  C.     The  court 

agreed  that  a  man  cannot  put  in  the  beafts  of  a  ftianger,  but  only  to  compefter  bit  laod« 

[4.  If  he  takes  the  catt/e  of  ajlranger  to  foldy  and  folds  them  ac- 
cordingly, being  leyant  and  couchant  upon  the  land,  he  ma;^  ufi 
the  common  ivith  thefe  cattle  \  for  he  has  a  fpecial  property  m  them  ^ 

for  the  time.     Mich.  10  Car.  B.  R.  between  Jason  and  Heix- 
TARD,  per  Curiam,  upon  evidence  at  thq  bar,] 

(I)     Commoa  fans  Number.     [^How  it  may  be^  and  [  586  ] 

how  tifed.^ 

fi*  TF  a  man  as  an  inhabitant  of  a  town  claims  common  for  all  Br.  Com* 

"*•  manner  of  cattle  in  a  place,  and  claims  the  common  by  ™"*  ^  '* 
reafon  that  he  is  an  inhabitant  there,  he  ihall  have  no  other  ja.V.V.'by 
beafts  to  common  there  but  thofe  that  are  levant,  j  Pigot • 

f  Scepl«4. 

[2.  A  man  may  prefcribe  to  have  common  for  all  mamier  of  Br.  Com- 
C3.tx\t,  hf  reafon  of  his  perfon,     15  E.  4.  33.J  S^'./^'i 

32.  but  that  19  at  to  an  inhabltut^a  claiming  ^jm^ikmit 

[3.  If  a  man  claims  common  hy  pre/cription  for  all  manner  of  Mar.  S;.  pi. 
commonable  cattle  in  the  land  of  another^  as  belonging  to  a  tenement^  '37- P*fcb. 
this  is  a  void  prefcription,  becaufe  he  does  not  fay  that  it  is  for  b.r.  cites  it 
cattle  levant  and  couchant  upon  the  land  to  which  he  claims  it  to  f  *  'fudged 
be  appurtenant ;   for  a  man  cannot  have  confmonjanji  number  appur-^  o"  ^«>u*^* 
tenant  to  land;  and  when  he  claims  the  common  for  all  cattle  tyof  Lin- 
commonable,  and  does  not  fay  for  cattle  levant  and  couchant  ^^^»  ^^ 
upon  the  tenement,  this  fliall  pe  intended  commpn  fans  number  fcrijjj^^^ 
according  to  the  words ,  for  there  is  not  any  thing  to  limit  it,  notgooOybut 
when  he  does  not  fay  for  cattle  levant  and  couchant.   Pafch.  f»y»»<tewi»t 
x6  Car.' B.R.   between  Cobh  am  and  White,   adjudged  in  a  ^?^u' 
writ  of  error  upon  a  judgment  in  Windfor-court,  and  the  judg.*  make  it  a 
ment  there  given  reverfed  for  this  caufe,  the  Lord  Brampfton  only  f*^  ?**• 
being  in  court.    Intratur  M.  14  Car.  Rot,  403,  404.]  Uvl'^^r 

Mich.  18 
Car.i.  B.  R.  'Cheadle  t.  Miller,  S.  P.  and  adjudged  ill  without  fpecial  demurrer;  but  agmed  that  {C 
iwas  cured  by  ?erdiA,  and  cited  it  as  adjudged  14  Car.  1 .  in  tht  caft  of  Ld.  Say  v.  Young,  though  It 
was  doubted  in  cafe  of  *  Stone  v.  Mufleltoa.  Sid.  313.  Cheedky  t.  MeUor,  S.  C.   adjudged, 

and  cites  the  cafe  of  Say  v.  Young. 

*  %  Sid.  S7.  Tiin.  1658.    B.  R.    Stonefty  t«  MuflTenden,  S.  C.  .  S.  C.  c^ted  Mod.  7*  at 

tbe  cafe  of  Maflelden  v.  Stoncby,  where  MalTelden  prefcribed  fur  common  faoi  number,  ^liout  fay* 
iog  levant  and  couchant,  and  tiiat  being  after  a  verdi^i  was  held  good  $  but  if  it  had  been  gj^tn  upon 
a  demurrer,  it  would  have  been  otherwife  \  cited  by  TwifJan,  and  Uwfcy  faid  that  be  was  agent  f»r  him 
is  the  cafe.*— .8.  P.  cited  as  cured  by  verdi£k,  3  Mod.  i6a.  ■  Mod,  75*  pi.  31,  TwUdn  T« 

cited  SCQDcby  t.  Muckkbyi  S,  C\  4c  S.  P.  ^ 

Yy3  [4- If 
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^Br.  Con-  [^.  If  a  man  daiiAs  common  for  all  manner  of  cattle  In  a  plioe 
nan,  pU  B.  ^  2n  •  inhabitant  within  a  town,  arid  claims  the  common  dieiCf 
—For  he  ^y  rMfift  that  he  is  an  inhabitant  there,  he  ihall  have  no  other 
who  has  beads  to  common  there  but.thofe  which  are  levant  and  couchant 
pendiuit"io*"  "^  ^^  i^Ltat  town  J  for  there  is  no  diverfity  between  this  and  «»• 
one  acre  of    mon  appendant*      15  £.4.   32.  b,]] 

knd,fhall 

cot  ufe  chU  common  but  with  be^ft*  which  are  levant  and  couchant  upon  the  fame  acre.  And  ii  ^kat 
inhabitants  in  a  place  h^ve  common^  the  houfe  in  which  the  ipbabitant  inhabits  is  the  cattfc  of  his  coea* 
mon,  and  thereJFore  the  beaftfilev.:nt  and  couchant  theie  /ball  be  put  into  the  common,  and  no  ocheri;  per 

Pigot,  and  fo  was  the  opinion  of  the  court.     Br.  Prercripiion,  pi.  iS.  cites  S.  C. S.  C.  dted 

Ar^.  Cro.  £.  363.    in  pi.  25. Inhabitants  of  a  town  m^  well  prefcribe.     3  Le.  xoz.    pi.  X54* 

Arg,  cites  18  E.  4.  3. 4.Le.  235.  pi.  369.  Arg.  S.  P.  and  cites  S.  C Ld.  Raym.  Rep.  406. 

At^.  cites  S.  C. ^^SceCro.  E.  362,  363.  pi.  25.  Mich.  36  ic  37  f  liz.  C.B.  Fawfcrv.  Dak. 

*  See  tit.  Inhabitants  (B).  See  dt.  Prel'cription. 

fm  u^m,    I       [5,  If  a  man  grants  common  fans  number,  the  grantee  cannot 
Fol.  399.    put  in  fo  many  cattje,  but  fo  that  the  grantor  may  have  fuffioifi^ 
*,  7'    r^  common  in  the  fame  land,     1 2  H.  8.  2.  per  Newport.] 

For  by  this  x-  *^         -j 

the  foil  is  not  granted.     Br.  Commoot  pi.  49.  (4S)  cites  S.  C.  per  Brooke  J.  ^uod  non  nqgator. 

£  587  ]  6.  Common  faits  number  canmt  he  appendant  to  any  thing  ha 
landsy  and  it  is  calle4  con^mon  fans  number,  becaufe  it  is  only  fir 
.  beafts  fevant  and  couchant^  and  it  is  i^ncertain  how  many  thofe  are» 
there  being  in  fome  years  more  than  in  others ;  but  it  is  a  cvn- 
tnon  certain  in  its  nature ;  for  id  certum  eft,  quod  certum  rcddi 
potell;  per  Cur.  Hard.  117,  118.  pi.  3.  Trin.  1658-  inScacc. 
Chichley^s  cafe. 

7.  In  cafe  of  common  fans  nombre,  if  there  be  z/ar-ciargey  it 
mt^  be  retnedied  by  a  ivrit  of  admeafurement :  agreed  per  Cur, 
2  Ld.  Raym.  Rep.  1187^  Trin.  4  Ann.  in  cafe  of  FoUetv, 
Troake. 


(K)    .Common  by   Reafpn   of  Vicinage*      [And 

Pleadings.] 

8.  p.  by       [it  TF  there  be  a  common  by  reafon  of  vicinage  between  t^v9 
r/p^  -8.*  manors  time  out  of  mind,   &c.  yet  one  may  inclofe  agaiftfl 

b.  Mich.  27  the  other •     Co.  Lit.  1 22.] 

^  28  Ells. 

B.  R.   in  Tirringham**  cafe.-  And  ibid.  38.  b.  the  reporter  cites  S. P.  as  lately  adfjndi^ui 

B.  R.  in  the  cafe  of  Smith  v.  How  accordingly,  though  it  was  obicAed>  that  having  been  afiBd  by 
prefcript!on  timeout  of  m'nd,  i» would  be  hard  to  br(>ak  wha;  had  b?ea  of  fuch  long  continuance i  and 
it  might  be  :hat  •\\c  w^Ue  cf  the  one  waa  larger  or  of  greater  value  than  the  wafte  of  the  other,  nd  ic 
snight  be  that  thilc  who  at  d>ll  had  the  Ipall,  gave  a  reccmpcnce  to  have  common  in  the  (greater,  aad 
therefore  it  would  be  unreafdnable  n^w  to  inclotis ;  but  it  was  anfwered  and  refolved,  that  tbe  prcferif* 
tion  iihpo'tb  the  leciprccal  caufe  in  itfelf,  vi^.  for  caufc  n{  vicin^e,  and  no  other  caufe  can  be  imagta- 
cd ;  and  it  is  rather  an  cxcufe  of  t.efpafs,  when  the  bei^s  of  the  tenants  of  one  manor  ftray  iaco  tbe 

wa(l«  of  the  other,  than  an)  certain  inheritance. Ttiey  may  inclofe  the  one  agaiaft  the  other  ^  per 

FoHotlJ.     }i  Mud.  73.  pi.  3.  Pafch.  5  Ann.  in  cafe  of  Bromfiel4  v.  kirber* 

[2.  If  there  be  common  pur  caufe  de  vicinage  between  two 

manorS)  and  the  hrd  of  one  manor  inclofesy  yet  it  Jhall  not  hind  a 

copyholder  ofthefapie  tnanor^  but  th^t  he  mav  have  common  pur 

12  .     -     ^  .       -  caufc 


Commom  587 

cftvfe  de  vicinage  as  he  had  before.     Mich.  13  Jac.  Banco  per  « 

Hubert.] 

[3.  [But]  If  there  be  common  p^ir  caufe  de  vicinage  between 
two  manors,  and  the  lord  of  one  manor  inclofes  any  part  of  his     v 
common,    the  common  pur  caufe  de  vicinage  is  gone,    M-  13  Jac«  . 
Banco  per  Hubert.] 

[4.  Where  there  is  common  pur  caufe  de  vicinage  between  S.  P.  by 
two,  yet  one  cannot  put  his  cattle  into  the  land  of  the  other ^  but  they  ^rJ  ^V*  • 
ought  to  efcape  thither  of  tiiemfelves  by  reafon  of  the  vicinity  }  b.  \n  Tir.  * 
for  this  is  but  an  excufe  of  the  trefpafs.     Co.  Lit.  122.]  '      ringJiihis 

cafe  J  and 
ibid,  the  reporter  cites  S.  P.  then  bte!y  adjudged  accordingly  in  B.  R.  in  cafe  of  Smith  v.  How  ic 
Redman.—  -  S.  P.  by  Powfeil  J.     ii  Mod.  72,  7^.  fd.  3*  Paich.  5  Aan.  B.  R.  ia  cUe  of  Broo^. 
4eld  V.  Kirber. 

C5.  Every  common  pur  caufe  de  vicinage  iV  a  common  appen«  B'-  Com- 
dant.     7  E.  4.  26.  per  Lit.  Br.  Commoner,  29.]  *        5"T'  u\ 

cites  S.  C.  and  fays  quod  lienio  dedixit  neque  affirmavit.  — ~Wray  Ch.  J.  faid  diat  common  for  caaft 
of  vicinage  is  not  common  appendant,  but  in  as  much  as  it  ojigbt  to  be  by  prefcription  as  common  ap. 
dendant  ought,  it  Is  in  this  lefped  fefembled  to  coaunon  appcndaat.  4  Rep.  3^.  a«  ia  Ticringbajo^t 
cafe. 

[6.  A  man  need  not  prefcrihe  in  a^common  pur  caufe  de  vicinage,  Trtfcrtpthn 

but  it  is  ft^ient  to  foy  that  he  and  all  thofe  nvhofe  ejate^  &c.   have  ^**'  !^^' f^^ 

ufed  to  intercommoji  caufa  vicinagii,  becaufe  this  is  comnlbn  ap-  b  bahut- 

pendant.      *  Old  Books  of  Entries,  Trefpafs  in  Common,    ii.  nnt&ba^ 

(but  quaere  this)  and  fee  13  H.  7.  13.  b.  a  prefcription  for  com-  t^rV^^^'om. 

mon  pur  caufe  de  vicinage.]  mon  in  fuck 

a  down  in 
C.  ratione  vicloagli,   tvUbaut  aUegtng  time  wtofmin4*      The  court  held  the  pleading  iQ|  becaufe  the 
prefcription  is  the  ground  for  the  common  by  vicinage,  but  it  is  otherwife  wbere  mu  tlaimt  common  «^- 
pendanty  for  in  fuch  cafe  the  alleging  a  prefcription  ^oould  make  tbe  pUa  double.     Lat.  161.  Trii> 

%  Car.  Jenkyn*s  cafe. Poph.  zoi.  JenJcm  v.  Vivian,   S.  C.  ic  S.  P.  agreed.— See  D.  47.  b. 

j>l.  J  3«  Trin.  32  H.  S.  Anon. 

7.  Aflife  of  common  in  A.  appendant  to  his  frank'tenement  in  Bp 
The  defendant  faid  that  A.  isf  B.  do  not  intcrcommon^  judgment  if 
for  common  appendant,  &c.  and  a  good  plea,  by  which  the 
plaintiff  prefcribed  in  common  there,  and  the  other  e  contra,  and 
fo  fee  that  ifTue  may  well  be  taken  upon  prefcription  in  afjlfe. 
Br.  Common,  pi.  43.  cites  30  AfT.  42. 

8.  Note,  that  it  is  no  prefcription  in  trefpafs  of  trampling  his  Bf*  Com. 
grafs  in  D.  that  H.  is  lord  of  the  vill  of  S.  which  is  adjoining  to  ^"'^f 'j// 
/).  and  that  H.  and  all  the  lords  of  the  vill  of  S.  have  had  common  6«  10.  43I 
by  reafon  of  vicinage  in  the  vill  of  D.  for  their  frank-tenements  for 

term  of  life ^  of  years,  and  at  loilf,  and  that  the  defendant  held  12 
acres  in  S.  of  the  faid  H^for  term  of  life ^  by  which  he  put  his  beafts 
in  D.  to  ufe  the  common  as  bwfully  he  might,  judgment  fi  a£tio 
and  no  prefcription  \  for  by  this  word  lord  fhall  be  intended  him, 
of  nuhom  the  vill  is  held^  and  not  he  who  is  feifed  of  the  vill;  for  if 
there  be  20  mefnes  every  one  of  them  is  lord  of  the  vill,  and  yet 
none  (hall  have  common  but  he  ^  who  is  feifed  in  poifeflion 
of  the  vill,  by  which  he  faid  that  H.  is  feifed  of  the  vill  of  S. 
0ttd  that  be  and  all  thofe  whofe  effate  he  has  in  &•  &c»  have  had 
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common  for  caufe  of  vicinage  tinu  out  of  mini  fvr  him  mni  Ins  fronts 
tenants  of  the  faid  manor  for  term  or  life,  of  years,  or  at  will  in 
the  viU  of  C.  and  pleaded  all  as  above,  &c.     Br*  Prefcriptiony 
pl^27.  cites  22  H.  6.  51. 
•  So  are  tilt       9.  None  Jhali  claim  common  by  vicinage  but  the  hrd  ^obo  has 

SS*^"  ^^P^JTdF^  ^f  '*^  '^^^-  ^3  ^*  ^-  ^^*  T^  ^*  (ttxnn  that  one 
C4>pyiiic  after  neighbour  may  claim  common  by  vicinage  in  the  land  of  another 
00c  aaocbery  neighbour,  *  although  he  be  lord  of  the  town,  &c«  F.  N.  B, 
^''^..     180.  (D). 

tioQBi,  vis.  tbwgh  niifhtr  rf  tbim  ht  lord  §f  the  wllj  Ac. 

^  P-  l>y  io«  Of  common  by  reafon  of  vicinage,  the  one  cannot  put  his 

j!*d!*u«-  '^^^  *"^^  ^^  ^"^  ^  *^  ether;  for  there  thofe  of  the  other 
li.pl.  4.  *  vill  may  diftrain  them  damage-feafant,  or  fhall  have  a£Hon  of 
Midi.  14  ft  trefpafs,  but  they  (hall  put  them  in  their  own  fields,  and  if  they 
J  5  £iis.      j^^^  j^^^  ^^  g^lj^  ^£  ^^  other  vill,  they  ought  to  fuffer  thenu 

Br.  Common,  pi.  55.  cites  13  H.  7.  13. 

If.  And  the  inhabitants  if  the  one  vill  fhould  not  put  in  more 
heafisy  but  having  regard  to  the  frank-tenements  of  the  inha- 
bitants of  the  other  vill.     Ibid. 

1 2.  A  great  field  lies  between  2  adjoining  vills,  and  one  that  has 
land  in  the  one  vill  has  common  there  tuith  the  tenants  of  the  other 
vilL  The  queftion  was,  if  he  be  to  maike .  title  to  this  common, 
whether  he  (hall  make  it  as  to  common  appendant,  or  by  reafon 
of  vicinage?  Per  Cur.  this  is  common  by  reafon  of  vicinage. 
D.  47.  b.  pi.  13.  Trin.  32  H.  8.  Anon. 

13.  If  there  are  3  vills,  D*  S.  and  V*  and  S.  lies  in  the  ndddle 
between  D.  and  V.  the  vills  of  D.  artd  V.  cannot  intercommon 
by  reafon  of  vicinage,  becaufe'they  are  not  vicini  adjacentcs; 
per  Shelly.  But  Bauldwin  e  contra,  and  took  a  difference  where 
one  vill  has  common  in  another  vill  in  one  feafon  of  the  jeary  and  the 
other,  has  common  in  the  other  vill  in  another  feafon  cf  the  year,  or  every 

t  5^9  3  2^  y^'^^  >  ^^^s  ^^  ^^^  common  by  reafon  of  vicinage,  inafinuch  as 
they  do  not  intercommon  at  one  and  the  fame  time,  but  ztfeverol 
times.     D.  47.  b.  48.  a.  pi.  14.  Trin.  32  H.  8.  Anon. 

14.  If  the  commons  of  the  vill  of  A.  and  B.  are  adjacent,  and 
that  the  one  ought  to  have  common  with  the  other  for  caufe  of 
vicinage,  and  the  vill  of  A.  has  50  acres,  and  the  vill  of  B.  has 
100  acres  of  common ^  the  inhabitants  of  A.  cannot  put  mere  beafis  into 
their  common  than  their  50  acres  tvill  depaflure,  without  having  any 
refped  to  the  common  of  B.  nee  e  converfo  \  the  original  caufe  of 
this  common  being  not  for  profit,  but  for  preventing  of  fuits  for 
mutual  efcapes ;  and  therefore  if  the  vill  of  A.  puts  m  50  beafts, 
and  the  vill  of  B.  loc,  here  is  no  prejudice  to  either,  if  the  beafts 
of  the  one  efcape  into  the  common  of  the  other.  Refolvcd. 
7  Rep.  5-  b.  Hill.  27  Eliz.  in  Scacc.  Sir  Miles  Corbet's  cafe. 

15.  Common  for  caufe  of  vicinage  mujl  be  next  adjoining^  but  it 
may  be  in  feveral  manors ;  per  Holt  Ch.  J.  11  Mod.  72.  pi.  3. 
Paich.  5  Ann.  B.  R.    Bromneld  v.  Kirber. 

16.  If  a  man  goes  into  the  common  of  vicinage  to  drive  his  cat* 
tie  off  into  his  own  common,  (for  he  oueht  itot  to  keep  them  in  the 
common  of  vicinage,)  he  may  ju/llfy  tiis  trefpafs  \  but  if  they  gf 
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tfsto  a  third  cdtntnon^  fuch  excufe,  perhaps,  will  not  hold ;  per 
Holt  Ch.  J.  1 1  Mod.  72.  pi.  3.  Pafch.  5  Ann.  B.  R,  Brom- 
field  V.  Kirber. 

17.  In  pleading  this  kind  of  common  it  ought  to  be  pleaded 
mutual;  pcy  Holt  Ch.  J.  1 1  Mod.  73.  pi.  3.  P^fch.  5  Ann.  B.  R. 
in  cafe  of  Bromiield  v.  Kirber. 


(L)     Common  Appurtenant.     E^hat  is. 

[l.    T  F  a  man  hath  time  out  of  mind  had  common  of  ejlovers  In  a 
certain  place^  to  be  burnt  in  fuch  a  hotife^  and  to  mend  the  old 
houfes  and  old  hedges^  this  is  not  common  appendant  but  appurte«> 
nant.   ir  H.  6.  ii.b.] 

[2.  If  a  man  and  his  anceftors,  and  all  thofe  whofe  eftate  he 
hath  in  a  houfe,  have  had  commoner  two  bcafls  in  a  certain plaa^ 
this  is  not  appendant,  but  appurtenant.     11  H.  6.  I2«] 

[3.  If  a  man  bargains  and  fells  Black-acre  to  B.  and  after,  before  Roll.  Rep; 
the  deed  is  inrclledy  by  another  deed  grants  a  common  to  the  faid  B*  ^l^^^'^, 
for  all  his  cattle  nvhtch  fhould  manure  and  feed  in  the  faid  Black-acre,  vsued,  fed* 
nuhich  he  hath  bargained  and  fold  to  the  faid  B.  or  the  which  he  hath  adjornatnr. 
mentioned  to  be  bargained  and  fold,  and  after  the  deed  is  inroUed^  this  ^<><**>**70«; 
is  a  good  common  appurtenant  to  the  faid  Black-acre,  although  Lndlowr. 
the  grantee  had  nothing  in  the  faid  land,  at  the  time  of  the  grant,  and  Sr«cy,  S,  C. 
though  it  be  admitted  that  it  ihall  not  relate  to  fettle  the  eftate  ^^^^ 
•  in  him  ab  initio,  inafmuch  as  this  has  reference  to  the  bargain  cbe  com- 
andfale,  and  to  the  eftate  which  he  had  by  force  thereof.    Mich.  ■»<>»»  »^ 
15  Jac.  B.  R,  between  Gawen  andStact,  agreed  per  Curiam.]    J^mCTjAaii 

have  relation  m  x»  that,  though  for  collateral  things  it  ihall  not  have  relation. 

[4.  So  if  a  man  grants  a  common  to  another ^^  all  his  eattk, 
which  fhould  be  levaftt  and  couchant,  upon  the  land  which  be  fkould  j  ■    '_ 
purchafe  (•)  witUn  a  month  after,  and  after  he  purchafes  certain  •  Fol.  40c. 
land,  this  is  a  good  common  appurtenant  to  this  land,  though  he         »     -^ 
had  nothing  in  this  land  at  the  time  of  the  grant,  inafmuch  as    [  590  J 
the  grant  had  reference  to  this  which  he  fhould  purchafe ;   for  it 
is  not  necefTary  that  he  ihould  have  the  land  at  tlie  time  of  the    '  ** 

grant.     Mich.    15  Jac.  B.  R.    between   Gawen  and  Stact^  I 

agreed  per  Curiam.] 

[5.  &  if  a  man  bargains  and  fells  Black-acre  to  B.  and  after^ 
before  the  deed  is  inroUed,  by  another  deed,  grants  a  common 
to  the  faid  B.  for  all  the  cattle  which  fhould  manure  and  feed  in  the  J 

faid  Black-acre,  and  after  the  deed  is  inrolled,  this  ihall  be  a  good  | 

common  appurtenant  to  the  faid  Black-acre,  though  the  grant  has 
no  reference  to  the  faid  bargain  andfale,  inafmuch  as  xht  grantee  had 
a  poffibility  and  inception  ^ an  eflate,  and  an  ufe  in  the  faid  acre  at  ^ 

the  time  of  the  grant,  and  it  feems  that  this  fliall  relate  for  the 
pofleflion  fufficiently  to  fupport  this  grant,  for  he  need  not  have  fo 
full  an  intereft  in  this  land  to  annex  the  common  to  it,  Mich. 
15  Jac.  B.  R.  between  Gawen  and  Stact,  adjudged  per  totam 
Curiam,  upon  a  fpecial  verdiA,  and  the  court  faid  it  &ould  be 
io  without  any  help  of  relation.! 

[tf.  If 


% 


sgo  Common. 

• 

[6.  If  a  man  grants  to  B.  common  for  oH  his  cattle  v)bich  manure 

Blackacre^  ivhere  he  has  nothing  in  Blackacre^  and  after  be  pur  chafes 

ity  this  ihall  be  a  good  common  appurtenant  to  ttiis  acre,  thoagh 

he  had  nothing  in  it  at  the  time^  nor  the  grant  hath  reference  to 

any  purchafe  after,  for  this  ihall  be  a  good  grant  upon  a  contingent^ 

fcilicet,  if  he  purchafes  the  land  ;  fo  that  this  is  as  much  as  if  he 

had  faid,  that^he  (hould  have  the  common  quandocunque  he  (hall 

have  the   land.      Mich.    15  Jac.    B.  R.   bet^veen  Gawen  and 

£i.TACY,  per  Curiam,  and  the  principal  cafe  was  adjudged  upon 

this  reafon.     (But  quare^  inafmuch  as  the  grant  had  no  reference 

to  a  future  purchafe.)] 

CrD.C.4S2.       [7.  In  2  H.  4.  A.  W7LS  fei/ed  in  fee  of  a  %vafle  called  WittenhalU 

'i*  ^A  ti  ^'  Heath  in  C.  and  the  prior  of  Stone  was  ftifed  In  fee  of  certain  mef> 

cordiifgiy,  '  fi^^^^^i  lands^  meadow^  and  pajlure  in  S.  and  they  being  fo  feifed, 

and  though    A,  by  deed  dated  2  H.  4.  grants  to  the  faid  prior  and  convent  common 

•fterwardt      of  pafure^  pro  fe  l^  omnibtis  tenerJibus  fuis  in  S.  pr^di^  (fciiicet, 

the  land  was  Stalling  ton  in  comitatu  StafFordiae)  cum  omnimcdis  animalibus  fms 

conveyed  by    omni  tempore  anm  in  WittenhalUHeath  pra^  habendi  to  them  and  their 

*f*^*"^*  I^^'^^JP^^^y  ^^^  tenants  infie^  this  is  a  common  appurtenant  to  the 

to  the  de-      ^^^^  huA  which  the  prior  had  in  S.  afcrefaid,  for  this  cannot  be  a 

fcndant,and  common  fans  number y  and  therefore  ought  to  be  interpreted  ajmnmon 

not  thc^m-    appurtenant  to  the  faid  land  by  a  reafonable  con(tru£kion,  inafmuch 

U  common     ^s  it  IS*  granted  for  him  and  his  fucceffors  and  tenants  there, 

appurtenant  which  refers  to  the  land.     Mich.  13  Car.  B.  R.  between  Sache- 

fordie"afta  ^^^^^  AND  PoRTER,  per  totam  Curiam,  adjudged  without  diffi- 

Icvanr  and     culty  upon  a  fpccial  verdift.     Intratur,  Trin.  1 1  Car.  Rot.  324, 

couchant       though  it  was  objefted  by  myfelf,  that  it  is  not  found  that  by  u(age 

2ud"tcnc-      *^  ^^^  ^^^  ^^  interpreted  after  the  grant.] 

ments,  and  may  well  pafs  with  them  by  the  words  cum  pcrtinentilf ;  and  though  it  be  commae  cre- 
ated within  time  of  memory,  yet  it  is  common  appurtenant^  and  may  be  apportioned.  Jo.  396* 
fL  5.  S.  C.  adjudged. 

Fitzh.  At'        [8«  If  a  man  grants  to  another  quandam  affartam  aim  cemmuma 

^^8  0^*  ^^^^^^^^  quantum  pertinet   ad  duas  bonrntas  terra  cum  pertinentOt 

in  jD.  this  is  a  common  in  grofsy  being  a  grant  de  novo,  not  by 

prefcription,  and  not,  appurtenant  to  the  faid  aflart.     5  AC  9. 

adjudged.] 

9.  Common  for  all  manner  of  beq/ls  is  common  appurtenant. 
Br.  Common,  pi.  13.  cites  37  H.  6.  34. 
t  591  ]         lo«  Common  appurtenant  may  be  made  at  this  day,  and  may  he 
fevered  from  the  land  to  which  it  is  apputtenant.     Br.  Common, 
pL  I*  cites  2<>H.  8.  4. 

II,  If  a  man  grants  common  appurtenant  to  fuch  a  clofe,  it  is 
good,  and  (h:ill  pafs  by  grant  of  the  clofe  \  for  trommon  appurte- 
nant  may  be  created  at  this  day*  %  Sid.  87*  Trin.  1658.  B.  R» 
in  cafe  of  Pretty  v.  Butler. 
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\ 

(M)     Common  Appurtenant.     How  it  may  be.  ^01.30,/ 

[And  for  what  Cattle.]  ^  "i^  -^ 

[l.   iF  a  man  prefcribcs  to  have  common  of  e/lovers  to  hbfreeholdy  Aprercrip, 
^  fcilicet,  a  houfe,  he  cannot  prefcribe  to  fell  the  wood,  for  eftSrw^^* 
this  cannot  be  appurtenant.     1 1  H.  6.  1 1.  b.  j  the  buUiijj^ 

of  new 
honies,  as  well  as  to  repair  old  houies,  was  held  good  by  all  the  court,  pr«ter  Williams,  who  (aidy 
that  then^the  defendant  might  cut  down  all  the  wood  and  deftroy  it ;  but,  notwithftanding,  it  was  ad* 
judged  fur  the  defendant*    Cro.  J.  25.  pi.  i.  Pafch.  2  Jae.  B.  R.  Axundel  (Couatris  of)  v.  Soeeie* 

[2.  A  man  may  prefcribe  to  have  common  appurtenant  to  a  Br.  Com-. 
manor  for  all  manner  of  cattle.     14  H.  6.  6.  b.     It  feems  to  be  in-  ™^*/vJ** 
tended  of  common  appurtenant  ^  but  there  this  is  called  append-  Fitsh.TrelL 
ant,  which  cannot  be.]  P»^s>  ?>•  33* 

cites  S.C.*. 
A  man  prefcribed  to  have  common  appendant  for  all  manner  of  beafts,  and  It  was  held  that  it  could  not 
be  common  appendant,  becaufe  that  is  only  tor  thofe  cattle  which  manure  his  lands-  F.  N.  B.  i8o* 
JB)  in  marg.  of  the  new  cditon  [419]  cites  9  £•  4.  3.  37  H.  6*  34.  and  14  H*  6*  6.  but  it  is 
common  appurtenant.    Old  N«  ^»  26* 

[3.  &  a  man  may  prefcribe  to  have  common  appurtenant  to  his  Br.  Com.  . 
freehold  for  all  manner  of  cattle.     25  AIT.  8.     But  this  Is  there  T^^f^^^ 
called  appendant,  but  it  feems  to  be  intended  appurtenant,  j        .     s.  c.  Lt 

S.  p.  does 
not  appear* 

[^4.  A  man  may  prefcribe  that  he,  and  all  thofe  whofc.eftate  Cro. 0.431. 
he  hath  in  the  manor  of  D.  have  ufcd  to  have  a  fold-^ourfe^  fcilicet,  P^-  *•  ^p<>o- 
£ommon  of  pajlure  for  fbeet^  not  exceeding  ^^o^  in  a  fields  {fcilicet y  ^cl  h^* 
Canefieldj  as  the  cafe  was  in  i}orio\\if)as  appurtenant  to  the faidtnanory  S.  p.  does  * 
though  he  does  not  prefcribe  to  have  them  levant  and  couchant  "°^  appear, 
ppon  the  faid  manor,  there  being  a  certain  number  limited,  pi.  it's?  cl 
Mich.  1 1  Car.  B.  R.  between  Day  and  Spooner,  in  a  writ  of  hut  s.  p. 
error,  agreed  per  Curiam.  Imratur  Mich.  6  Car.  Rot.  183.  ^^  °°^  *P" 
j»nd  Hill.    1 1  Car.  adjudged  accordingly.]  S^raled  by 

Holt  Ch.  J. 
at  Dorchefter  Lent-aflifes,  10  W.  3.  St  a  trial  at  nifi  prius,  that  if  a  man  prefcribes  for  commonyor  a  ccrm 
tain  number  of  cattle  as  appurtenant,  Sc^.  It  is  not  neceflary  nor  material  to  Jbew  that  tbty  were  levant 
and  couthant,  becaufe  it  is|  no  prejudice  to  the  owner  of  the  foil,  for  that  the  number  is  afcertained* 
l^d.  Raym.  Rep.  726.     Richards  v.  Squibb* 

[5.  A  man  may  prefcribe  to  have   common   appurtenant  ^r  Br.Com^ 
his  cattle  not  commonable,  as  ^^^ /;  goats,  and  fuch.  like.    £0.  *?<>"»  P^-is* 

I^Xtt.  122.]  34- S.  P. 

— — Seipl.  10. 

[6.  [_So']  a  man  may  prefcribe  to  have  common  appurtenant  to  Br.  com. 
his  freehold /Jr  all  ynanher  of  cattle,  at  every- feafon  in  the  year^     2  C  ?***!'  ^}'  **' 
AC  8.  adjudged.]      '  t^Xtf. 

ss  to  all  manner  of  catck ;  but  fays  nothing  as  to  every  fesibn  of  the  year* 

[7.  A  man  may  prefcribe  to  have  common  appurtenant^  hogs  See  pi.  5. 
ffvant  and  couchant  ttponfucb  land*    Mich.  5  Jac.  B.  per  Curiam.]  *^^*'  '^ 

8.  A 


59»    '       ^  Commom 

n^d-  ii>  •  8.  A  man  may  claim  common  ratkne  nufuagtt:  but  it  feems  it 
■*''^li-^  «    fl^all  be  taken  that  he  has  land  lying  to  Ms  houfe,  &c.  which  the 

Bew  edition  ,  »<••••  ■*-•    *,▼    ▼»  •■*%. 

(419)  cites    cattle  ought  to  foil5  &c.  qusere.    F.  N.  B.  180.  (B). 

M  96  tdmit- 

tcd  22  H.  6.  4i«  27  H.  6.  ^^— Ana  in  the  new  nofi|i  there  (c)  cites  22  H.  6.  44.  n4  x  i  L  ;• 
Cnnnnoofl,  1 1  •  one  cJaims  common  as  appendant  to  his  maoor,  and  iflbc  joined  chcrenprnir  wbac  it 
ts  faidy  that  if  one  Kat  common  appendant  to  hii  carve  of  land,  whereon  be  has  a  houfe,  tbia  ikall  naC  be 
ind  appendant  to  his  houfe,  but  to  the  land  j  and  fays,  note  there  a  fpccial  prefcripti<m.  It  vaa 

yolrd  by  Hok  Ch.  J.  at  Winchefter  Lcat-affifei,  10  W.  3.  that  a  man  maj  pitfcribe  for  cwmmon  Ibr 
cattle  Icrant  and  couchant  upon  a  mefTuage  \  and  be  faid  that  he  knew  Hak  Ch.  J.  to  have  baca  of^ 

iuae  opbiioR  at  Norfolk  affifes.     Ld.  Kaym*  Rep.  726.    Hockley  v.  Lamb. 2  Browol.  ioi« 

Mkh.  9  Jac.  C.  B.  Patrick  v.  Lowre,  S.  P.  and  it  (hall  be  intnided  that  there  is  a  curtehtse  to  ic 
..^Brownl.  198.  Trin.  9  Jac.  Patry  ▼.  Welch,  S.  P. 

li»  Creiparft  the  defendant  prefcribed  for  common  oi  paAaic  for  mil  heefis  levest  and  eomtkdm  »fm  m 
mtjjuagt*  Exception  was  taken  becaufe  of  the  word  (meflaage)  ;  but  held  good  enoogh,  and  faid  x» 
ftave  been  frequently  adjudged  fo ;  for  a  mefluage  includes  ja  it  yards  and  curtelage,  and  the  like. 
2  Show.  248,  pi.  250.  Mich.  34  Car.  2.  B.  R«  Scambler  ▼•  Johnfon.  ■  ■  x  Jc^  227.  S-C 
The  court  held  the  prefcrtption  good ;  for  this  ia  not  common  appendant,  bat  appurtenant,  and  Ibch 
common  is  ufual  in  the  county  of  Lincoln,  and  other  counties,  and  that  it  is  maintainahk  betts  liar 
bcafts  levant  and  couchant  than  otherwnlis. 

^ifatthti  9.  Common  appurtenant  to  a  manor  may  he  fir  cattle  vitb* 
day  a  man     q^^  number •  or  to  a  certain  number,  and  may  be  appurtenant  to  a  manor 

grants  to  one    ,  r    •  \-  t  ^  j      r  ^         r-  «      1    ^ 

common  of  by  prejcriptuin,  or  by  grant  made  Jtnce  time  of  tnemory,  and  that 
tfiwiri^  or    as  well  for  cattle  certain  as  v4thout  number.     F.  N.  B.  i80j 

ftt-Jimplt  t9  ^     ' 

hum  in  bis  maiMTy  by  that  grant  it  is  apportcnaat  to  the  manor,  and  if  he  make  a  koSmtat  of  tht 

Manor,  the  common  ihall  pafs  to  the  feoffee.     F.  N.  B..  i8i.  (N). 

An^fi  if  he  grant  to  a  man  and  his  heirs  common  as  appnrtenanr  to  bit  manor  ofF»  to  eommtn  m  fink 
m  moor^  Sec.  now  by  diat  grant  the  grantee  (hall  have  the  common  appurtenant  to  his  manor,  and  if 
Ike  make  a  feoffment  in  fn  or  for  lite  of  the  manor,  the  feoffee  ot  kffisc  ihali  have  the  cwnmna. 
F.N.  B.  s8i.  (N}« 

See  pi.  5.  10.  A  man  cannot  claim  common  appurtenant  for  B^t  orgoattf 

*  ^'  7*       becaufe  they  are  not  commonable  beafts.    D.  70.  b*  pi.  39.  Trio* 

16  E.  6.  Withers  v.  Ifham. 
^^*  4-    ^         II.  Houfes  newly  ereBed  cannot  have  right  of  conmion  where  it 
cafc'*s!c?  ^^  claimed  by  prefcription.      2  Le.44.   pi.  58-  Trin..  3o>£liz« 
agn4d  ac'    C  B.  Coftard  T«  Wingficld* 

eordingly. 

*—  Godb.  ^6.  pi.  iro.  S.C.  adjodggd.  And.  r5T.  pi.  200.  S.  C«  adjudged.  Cddfc. 

??.  pi.  13.  5.  C.  adjudged..— Sar.  8x.  Wakefield  t.  Coftard,  S.  C— — But  if  the  hoofe  of  a 
freeholder,  which  hath  ufed  to  have  common  for  beafts  levant  and  couchant,  falls  down,  and  he  ereftt 
a  new  houfe  in  another  place  of  the  land,  he  Aall  have  common  to  the  new-eredcd  honfe  as  he  had 
before ;  and  took  a  difference  betwixt  the  cafe  of  eftovers,  where  a  new  chimney  is  eitAed^  and  this 
cafe.    Arg  2  Le*  44.  in  pU  58.  Trin.  30  £liz.  C.  B.    ■  ■        Codb>  97.  in  pi.  110. 

Ibid,  fays  ]2«  Burgagers  in  a  horongh  may  have  common  appurtenant  t$ 

heiTafterfe-  ^^'^^  burgages  by  prefcription.  Held  upon  demurrer.  Sid.  462. 
verai  amend-  pK  4*  Trin.  22  Car.  2.  B,  R.    Miller  V.  Walker. 

mcnts  in 

c^it  of  the  corpomioo  of  Derby,  between  Milkr  v.  Spateman.«— .-See  tit.  PreicnpCiaD  (Y)  wL  I* 

S.  C. 

I  593  3        >3-  It  was  ruled  by  HoltCh.  J.^at  Winchcfter  Lent-aflifes, 

10  W.  3.  that  a  man  cannot  prefcribefir  common  appurtenant  to  a 

/arm,  becaufe  it  is  uncertain  of  what  a  farm  confifts,  perhaps  of 

10  accesi  or  of  loo  acres  ^  but  the  prefcription  ought  to  be  laid  to 

a  mefiuagCg 
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a  mdTuage^  and  fo  many  acres  of  land.     But  if  there  is  an  ancient   ^ 
farm^  and  the  fame  lands  always  oec$ipted  nvith  it,  a  man  may  have 
common  of  pafture  to  depafture  his  cattle  tilling  that  farm*    L4. 
Raym.  Rep.  7261*  Hockley  v.  Lamb. 

m 
\ 

(N)     Common  Appurtenant.     The  Uler.     How  it 
ihall  be  ufed.     With  what  Cattle. 

fi.  fjE  that  hath  common  appurtenant  cannot  agiff  the  cattk  of  S.  P.  nor 
«  ujlranger.    30  E.  3.  .7.]  -  "j^.tl 

cattle  if  they  are  levant  and  coachanr  upon  feme  other  land  than  that  to  which  he  hath  conmon  apput« 
tenant.     Skins.  137,  J3S.  pi.  8.  Mich.  35  Car.  z.  B.  R.  MoUiton  v.  Txevilliaa. 

[2.  He  thait  hath  common  appurtenant  may  borrcwjheep  of  ano-  ^^*  Com- 
ther  to  compejier  his  land,  and  with  thefe  he  may  ufc  tne  common.  ^^"'|/c?* 
14  H.  6.  6.  b.      It  feems  it  is  intended  common  appurtenant,  and  men. 
though  it  is  called  appendant.]  ^^^^  'P- 

pendant.*** 
Fitsh.  Trefpafs,  pi*  33.  cites  S.  C.-.— — >S.  P.  of  cattle  borrowed  to  compefter  his  land  ;  for  he  haa 
a  fpecial  property  in  them^  and  fo  are  faid  his  cattle^  Arg.  and  of  this  opinion  wa<  the  co^rt*    Skin« 
138.  pi.  8.  Mich.  35  Car.  1,  B.  R. 

[3.  A  man  may  ufe  common  appurtenant  to  his  manor  nvith  ^^'  Com- 
€attle  which  are>r  his  houjhold.     14  H.  6.  6.  b.     The  book  is  of  "tos^c!* 
common  appendant  \  but  it  feems  to  be  intended  by  the  book  ap-  s.  p.  adl 
purtenant.]  mitted. 

[4.  But  he  cannot  ufe  the  common  ivith  cattle  which  are  to  fell.  Br.  Com. 
14  H.  6.  6.  b.  as  it  feems  the  book  is  intended.]  <n<»n,  pi.  14. 

(N«  2)     Common  Appurtenant  Pleadings. 

I.  ^T^Refpafs  of  grafs  trampled  In  D.  Chaunt.  faid  aBio  non^  {qt 
^  !r.  was  fnfed  of  the  manor  of  D*  in  fee,  and  that  he  and  all 
thofe  ivhofe  eftate  he  has  in  the  manor,  have  had  common  in  the  place 
where,  &c.  ivith  all  manner  of  heajls  appurtenant,  and  that  the 
place  extended  to  fuch  place,  &c.  and  after  T.  leafed  the  manor 
nvith  the  appurtenances  fo  the  defendant  for  10  years,  &c.  and  after 
he  borrowed  fheep  to  compefter  his  land,  and  put  them  in  to  ufe 
his  common  as  he  lawfully  might ;  the  plaintiff  faid  that  he  had 
common  there  for  all  heajls  except  fljcep  and  hogs,  and  no  plea  by 
award  of  court,  by  which  he  faid  tliat  he  had  common  there  for 
all  beafts  except  fheep  and  hogs  abfque  hoc,  that  he  had  common  with 
all  manner  ofbeafls  time  out  of  mind,  modo  tsf  fonna  prout,  &c.  and 
note,  that  the  reafon  why  he  pleaded  that  he  borrowed  beafts  to 
compefter  the  land,  is  becaufe  that  termor  cannot  put  any  beafts 
In  the  common  but  thofe  which  he  had  to  manure  his  land,  or 
for  his  houiholdi  and  not  for  falc.  Br.  Common,  pi.  14.  cites  £  594  ^ 
X4'  H.  6.6. 

2.  Aflife  of  common,  and  the  plaint  is  of  common  appurtenant  t9 
Us  firanktemmint  in  D*  mAJhewed  for  title  that  be  was  feifed  of  a 

meffuagt 
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ntejfua^e  and  of  a  carve  of  land  in  D.  to  whiel  the  cotnrmn  u  appurtenantf 

and  that  he  and  his  anceflorsy  andthofe  %ohofe  eJlaXCy  See.  had  ujtdcofn" 

mort  ofpafture  luith  lo  beajls^  and  well  by  thefc  words  (nvasjdftd) 

as  well  as  if  he  had  faid  .  (is  feifedj  ;  per  Uuiley.    Br.  Comiiion» 

PL54.  cites  16  H«  7.  12. 

BrownLxSo.       3.  When  the  prefcription  is  for  common  appurtenant  to  Iand» 

Morfev.       tuithout  al/cging  that  it  i^  for  cattle  levant  and  couchatit  i  there  a 

kut  s!  P.  '  ^^^^^  number  of  the  cattle  ought  to  be  cxprejfedy  which  arc  in- 

does  not  ap-  tended  by  the  law  to  be  levant  and  couchant ;  refolvcd.     13  Rep. 

r'-"T*       65>  66.  HilL  7  Jac.  C.  B.  Morfe  v.  Webb. 

097.  s.  C.       See  more  of  this  at  the  diviflons  of  Pleadings  at  the  end  of  tha 

title  of  Commoa^ 


(O)     Common  in  Grofs.     How  it  may  begin. 

Ifaraanlias  [!•  /^Ommon  Appendant  cannot  be  made  common  in  grofs  i  for 
a  way  to  his  v-i  ^ijjg  jg  {q^  cattle  levant  and  couchant  upon  the  land  to 

Itoufeby  which,  &c.  and  therefore  it  cannot  be  fevered  without  extin« 
pfefcriptioft,  guiftimcnt.    9  E.  4.  39.  26  H.  8.  3.] 

this  cannot 

be  made  in  grofs,  becaufe  it  is  appendant  to  the  manor  or  houfe ;  but  common  appurtenant,  or  a  king's 
lughway,  or  an  advowfon  appendant,  may  be  made  in  grofs ;  but  comntMn  of  eftoveri  to  bum  in  lacb  a 
houfe  cannot  be  made  in  grofs,  nor  common  appendant  which  is  by  reafon  of  the  renemem,  &c.     Br. 

Common,  pi.  a8.  cites  5  H.  7.  7.  by  Fairfax  J.  pro  lege. Faftumge  claimed  tor  fli-«p  ieraat  a94 

couchant  upon  the  defendants  land  is  common  appendant,  and  cannot  be  fevered  from  the  ibU  by 
graat«     Cro.  C.  542,  543.  pi.  7.  Pafch.  15  Car.  B.  R.  Aig.  cites  4  H.  6.  13.  &  8  £.  ^m 

fm  ^A^  m^       [2.  &  common  appurtenant  for  cattle  levant  and  couchant  upon 
Foi.  402.    j]^e  land,  cannot  be  made  in  grofs  for  the  aforefaid  caufe.    Nevil, 
'      '     ^  384.  19  H.  6.  33.  b.  Pafch.  i  Jac.  B.  between  Drurt  and  Rant 
piri// Drii-  adjudged.     Contra,  26  H.  8.  4.] 

ry  ▼.  Kent, 

$.  C.  adjudged  that  he  could  not  grant  it  over,  becaufe  he  had  It  quifi  fub  modo»  vis.  fer  beafli 

leranty  &c*   but  common  appurtenant  for  beafts  certain  may  be  granced  over. 


Cro.  C.  [3.  If  jf,  and  all  thofe  ivhofe  efate  he  hath  in  the  manor  of  D. 

Spoonerv?*  ^^ ^''"^  ^^^  ^f  ^^^  ^  foldcourfe,  viz*  common  (f  pq/hre  ftr  anj 

Day,  S.  C.  number  offbeep  not  exceeding  300,  in  a  certain  field  as  appurtenant  t» 

^judged  in  the  faid  manor  y  he  may  grant  over  bis  foldcourfe  to  another,  and  Jo 

affirmed"in  ^^^^  '^  '^  &^9f^y  becaufe  the  common  is  for  a  certain  number,  and 

error  in  by  the  prcfcription  the  iheep  are  not  to  be  letant  and  couchant 

B.  R. — .  upon  the  manor ;  but  it  is  a  common  for  fo  many  flieep  appur«> 

i?*S?  (^  the  tenant  to  the  manor,  which  may  be  fevered  from  the  manor  as  well 

court  held  OS  an  advowfon^  without  any  prejudice  to  the  ow:ner  of  the  land 

that  this  -where  the  common  is  to  be  taken.    Mich.  1 1  Car.  B.  R.  between 

mon*appurI  I^AY  AND  Spooner,  in  a  wTit  of  error  upon  a  judgment  in  B.  R* 

tenant,  may  per  Curiam,  pneter  Berkly,  who  feemcd  to  doubt  of  tliis#  Intratur 

f^m^"*  Mich.  6  Car.  Rot.  183.    But  there  the  cafe  was,  whether  if 

manor,  ef*  might  be  granted  over  with  parcel  of  the  manor,  and  fo  ihould  be 

peciaiiy  ^  appurtenant  to  this  parcel,  and  fo  it  is  adjudged  in  Banco,  that  it 

tninted  with  ^^"^^  P^^^  ^^  appurtenant  to  this  parcel,  and  fo  held  per  Curiam 

yarcci  oftbe  in  B«  R.  prsBtcT  Berkly,  who  doubted  of  this,  but  afterwards  HilL 

II  Ca& 
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\t  Car.  It  was  fo  adjudged  by  the  conftnt  of  Berkly  and  all  the  "??^'»  "** 
court ;  and  judgment  affirmed  accordingly.]  mon^^bcTn'g 

for  a  ceriain  number  of  ihcep,  viz.  300,  the  party  may  grant  2j0  to  one,  and  referve  50  to  himfelT 
well  enough,  and  affirmed  the  judgment  in  C.  B. 

4.  If  a  man  has  a  way  to  bit  manor  or  hotife  by  pre/cription,  this 
cannot  be  made  in  groOsy  becaufe  it  is  appendant  to  the  manor  or 
houfe,  but  common  appurtenant,  king^  highway,  gx  advowfon 
appendant  may  be  made  in  grofs,  but  common  of  edovers  to  be 
burnt  in  fuch  honfe  cannot  be  made  in  grofs  nor  common  append- 
ant, which  is  by  reafon  of  the  tenement.  Br.  Common,  pi.  28. 
cites  5  H.  7.  7. 

*  5.  Common  appurtenant  and  in  grofs  may  be  by  ptefcription, 
or  may  commence  at  this  day  by  grant ;  per  Wray  Ch.  J.  4  Rep. 
38.  a.  b.  Mich.  26  &  27  £liz.  B.  R.  in  Tirringham's  cafe. 


(P)     For  what  Cattle. 

[  J  •    A  Man  may  prefcrlbi  to  have  it  for  all  manner  of  cattle.     I  $ 

^  E^  4-  33-3 
[2.  The  grantee  of  common  for  a  certain  number  of  cattle  can^  F-  N.  B. 

not  common  with  the  cattle  of  aflranger.     18  £.  4.  14.  b.]  I*p  ^^ 

3.  A  man  may  prefcribe  to  have  common^  all  manner  ofbeafts 

very  well,  by  reafon  of  his  perfon,  &c.  per  Pigot.    Br.  Prefcrip* 

tionj  pi.  28.  cites  15  £•  4.  32. 

4*  A  general  licence  ad  pwenda  averia  ftiall  be  intended  only  of 

commonable  cattle,  and  not  of  hogs ;  fed  contra,  if  the  licence 

had  been  only  for  a  particular  time ;  per  North  Ch.  J.  and  it  was 

admitted.      2  Mod.  7.  Hill.  26  &  27  Car.  2.  ia  C.  B.  in  cafe  of 

Smith  &  FevereL 


(  Q^)     By  the  Cattle  of  whom. 

[s.  |F  a  commoner  hath  no  cattle,  he  cannot  a^fl  the' cattle  of  •Br.Seiftag 

*  others  to  ufe  the  conunon.     ♦  45  E.  3.  25.  b.   Curia,  f  ^*  P^'  5-  "^« 
Aff.-84.]  F.N.BTiii. 

(K)  cites  S.  C.  He  that  has  common  by  fpecial^  tannot  agift  the  beafls  of  othflit.    Br.  Com* 

noa,  pi.  5.  cites  S.  C. 

\  Br.  Common,  pi.  41.  (40]  cites  S.  C— — Ficzh.  AEife,  pi.  218.  cites  S.C. 

[2.  So  he  cannot  command  his  tenants  at  will  to  ufe  it  with  t  Br.  Com- 
their  cattle  in  his  name.  %  45  E.  3.  25.  b.  J  22  Aff.  84.  fame  "^^'  ^^*  ^* 
cafe.]  s.  c.  -— 

Br.  Sdfin, 
pi.  5*  cites  S«  C.  %  Br.  Common,   pl>  41.   (40}  cites  S.  C  hot  the  boxrowiag  them  ia 

order  to  manure  his  land  is  not  fufficlent,  unlefs  he  manures  in  faA  with  them.       ■     ■  ■fit»h.  Aflife, 
pi.  aa8«  cites  S.  C. 

[3.  But  if  he  borrows  other  cattle  to  manure  his  land,  he  may  ufe  R  Br.  Com* 
the  common  with  them^  for  they  are  in  a  manner  his  cattle  by  the  ^'5^'^^* 

borrowing. 


59^ 


Cdntnton^ 


^ — Br.  borrowing,  and  the  cattle,  which  manure  the  land,  of  right  oiight 
cto"sfcT  ^^  ***^^  common.     ||  45  E.  3.  25.  b.    ff  22  Aff.  84.] 

f  Br.  Common,  pi.  41  •  (40* }  cites  S.  C.  but  the  borrowiog  then  in  order  to  manure  lui  land  ii 
not  Efficient,  tinlefs  he  manures  in  fuEt  vnth  them.  Fitxht  Affife,  pi.  2i&.  cite*  S*  C« 

Er.  Com-  ♦  [4,  5^  he  tfiat  hath  common  in  grojsjfor  a  certain  msmber  of  cattle 
U7°>^cit«*  "^*y  P^'  *"  ^^  cattle  ofajranger^  and  life  the  common  with  them. 
s.  c. —     1 1  H.  6.  2%f  b.J 

Fitzh.Com- 

moD»  pi.  3.  citct  S.  C.  F.  N.  B.  180.  (B)  S.P. 

Br.  Com-  [j.  So  he  that  hath  common  in  grofs  fans  numier^  may  put  in 
(47)'dt»^*  the  cattle  pf  another  man,  and  ufe-the  coraiQon  with  them,  ix 
s,  c.  —  H.  6.  22.  b.] 

Fitzlll  Com- 

iBQii^  pi.  3.  cities  S.  C— — F.  N.  B.  18a.  (B)  S.  P. 


(R)     Common  In  Grofs.     What  ihall  be  faid  Com- 
mon in  Grofs. 

[1.1  F  a  man  at  all  times  iati  ufed  common  witi  Us  cattle  coucbant 
•  FqI.  403.'  **-  and  levant  in  certain  places,  and  not  wtb  other  cattle  comingf 
"  T  -*■  this  (•)  is  common  appendant  to  this  place,  and  not  in  gro&. 
^'^T'     22  Aff.  36.  Curia.]  ' 

0onypu23* 

cites  S.  Cv  ^  S.  p.  nnleft  he  and  his  anceftors  claimed  the  common  to  be  in  grofs  among  die  com* 
noners,  bnt  if  they  had  ufed  it  with  fuch  beafts  fo  levant  and  couchaot^  and  with  other  beafts  coming, 
ftc  then  it  Aali  be  taken  as  in  grofs. .  Fitah.  Common,  pi.  19.  cites  S.  C.  and  by  their  dainu 

ing  it  as  in  grofs  always  among  the  commonerS|  their  daim  is  known,  which  otherwife  it  would  noc 
have  been,  ftc* 

2.  If  one  grants  to  y.S^  8  acres  of  land,  Jimul  cum  fo  much 
common  as  belongs  to  his  oxgange  of  lanii  in  a  certain  place,  this  b 
not  common  appurtenant,  but  in  grofs;  per  Herle.  F.N.B.  iSo, 
181.  (N)  in  the  new  notes  there  (c)  cites  7  £.  3.  48. 

3.  But  fee  there  it  is  adjudged,  if  one  grants  an  affart fimtd  cum 
tota  communia  quanf  pertinei  ad  unam  bovatam  temt,  this  is  com- 
mon in  grofs,  and  he  ihall  take  as  much  as  another  takes  for 
2  bovates  or  oxganges  in  grofs,  and  when  he  pleafes,  becaufe  fuch 
common  cannot  be  appendant  to  land.  F.  N.  B.  18 1.  (N)  in 
the  new  notes  there  (c). 

4.  If  a  rt)suar"grants  common  to  the  mayor  and  burgeffesfor  all  their 
cattle  in  fuch  a  place,  it  is  good,  and  in  grofs,  and  not  appurte* 
nant  \  per  Cur.  2  Lev.  246.  HiU.  30  &  3 1  Car.  2«  B.  R«  in 
cafe  of  Stables  v.  Mellon. 


(S)    Common  in  Grofs.   What  fliall  be  a  good  Grant. 

Br.  Grants,  £i«  tF  I  grant  common  to  another  for  years,  anddona/^ 

b}-  Paftofl,  q«od  totk  acgatur. 

a.  If 
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[1.  If  a  man  grants  to  another  common,  uHcunque  averia  fua  Br.  Grants, 
ierint^  this  is  a  good  grant,  by  averment  in  Hvbat  place  his  cattle  fed  a  ^^'J'  ^"^ 
tAe  titttt  of  the  grant,  b^ore  or  after.  9  H.  6.  36.]  Br.  Com- 

mon, pi.  3« 
cites  9  H.  6.  36.  bat  S.  P.  does  net  appear.^Fltsh.  Common,  pi.  s.  cites  S.  C.-«^-S.  P.  Arg. 
Roll.  Rep.  427.  in  pi.  16. 

•  [3.  But  without  fuch  averment  this  is  not  good  grant.  9  H.6.  36.]  8'*  Grants, 
[4.  If  I  grant  common  to  another  in  my  land  every  yeary  and  sic?  &^s!p 
itiiesfrejby  this  is  good,  though  it  be  at  my  will,  whether  he  p^Cur/ 
Ihall  have  any  profit,  for  I  may  fow  it.     17  E.  3.  [34.  b.j 

[5.  If  A.  grants  common  to  B,  in  certain  land,  for  all  his  cattle  RoU.  Rep. 
nvhichjball  be  levant  and  couchant  upon  Black-acre,  where  B.  hath  4*|«pJ»i^. 
nothing  in  Black-acre,   fo  that  it  cannot  be  appurtenant,  yet  this  jac.  S.  C. 
Jhall  not  be  a  common  in  grofsy  becaufe  the  intention  and  limitation   A  man  bar- 
of  the  grant  is  to  cattle  levant  and  couchant.     Trin.  15  Jac.  f*/d1andl1> 
B.  R.   between  Gawen  and  Stacy,  agreed  at  the  bar.]  deed  indent- 

ed ;  and  af- 
terwards, but  before  inrolroent  of  the  deed,  he  granted  to  the  bargainee  and  his  heirs  common  for  all 
commonable  beafts  manuring  and  feeding  on  the  faid  land  beforementioncd,  and  afterwards  the  deed  was 
Inrolled.  The  point  was,  whether  this  Inrolment  fhall  relite  fo  as  to  make  the  grant  of  the  common 
good?     It  was  }  rgued,  fed  adjomatur.  Godb.  270.    pi.  377.    Mich.   15  Jac.    Ludlow  ▼• 

Stacey,  S.  C«  adjudged  a  good  grant  of  the  common,  and  the  inrolment  fhall  have  relation,  though  fox 

collateral  things  it  fhall  not  ha?e  relation. 

* 

[6.  [5i?]  if  A.  grants  to  B.  common  in  certain  lands  for  all  his 
cattle  nvhich  fhall  manure  and  feed  in  Black-acre^  whereas  B.  has 
nothing  in  Black-acre,  by  which  this  cannot  take  effeft  as  a  com- 
mon appurtenant ;  yet  this  fhall  not  take  effeft  as  a  common  in 
grofs,  inafmuch  as  it  is  exprefsly  limited  to  fuch  cattle  which 
manure  and  feed  in  the  faid  land.] 

[7.  ^[J?///]  Trin.    15  Jac.  B.  R.  between  Gawen  and  Stacy,  See  pi.  5. 
the  Court  feemed  e  contra;   but  Mich.    15  Jac.  they  feemed  to  ?f^* **"**• 
waive  this  opinion,  and  Croke  held  exprefsly  c  contra.] 

[8.  A  man  may  grant  to  another  common  in  one  place  for  all 
manner  of  cattle ^  and  in  another  ^hiC^  for  10  beafls :  and  fo  the 
grantee  may  put  the  10  beafts  in  either  of  the  two  places*     17  E.  3. 

34-  b.] 

9.  If  a  man  has  cofnmon  appurtenant  to  a  meffuage  and  lands  for 
a  certain  number  ofbeajlsy  he  may  alien  the  fame  j  otherwife  if  he 
have  common  ^or  all  his  beafls  levant  and  couchant  on  fuch  lands^ 
he  cannot  alien  this  from  the  land ;  per  Hale  Ch.  J.  a  Lev.  67, 
Mich.   24  Car.  2.  B.  R.  in  cafe  of  Daniel  v.  Hanilip. 

(T)     Common  in  Grofs  upon  a  Grant.     In  what 

Place  it  ihall  be  taken. 

[i.  tF  a  man  grants  to  me  common  for  my  cattle,  uhicunque  ^''  ^®"*- 
"*•   averia  fua  ierinty  if  the  cattle  of  the  grantor  did  never  feed  diw's.C,* 
in  any  place  before  the  grartj  or  at  the  time  of  the  grs^nt,  or  tfiery  but  is  only 
the  grantee  {hall  have  no  benefit  by  the  grant.     9  H.  6.  36.]         •wferenccto 

pi.  5.  which  cites  9  H.  6.  that  if  after  the  grant  the  grantor  has  no  beafts,  the  grantee  in  fuch  cafe 

Ihali  not  have  common. Perk.  109.  S.-P.  only  the  (uhicunque}  in  the  original  in  fol.  23.  a*  is 

wrong  tranfla'ed  in  the  tn^^liih  edition  (whcnfocver. ) 

Vol.  IV.  Z  z  2.  iBuf] 
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Br.  Grants*       T^.  fBut']  tfz  man  flrvants  common  to  another,  ubicuoqae 

pi.  c.  cites  '     r       •     '^  j      /i       »  •  j  r 

9h;6.  S.P.  ^^^^^^  ^u^  lerint,  and  after  he  occufus  and  manures  loo  acru  (4 
accordingly.  land  with  his  cattle  J  and  after  he  becomes  fo  poor  that  be  bath  no  cattle^ 
-; *'■•    yet  the  grantee  Ihall  have  ^e  common  in  the  loo  acres,  o  H.  6. 36, 

Common,       /^     •     n?  ^  ^ 

pi.  3.d«.    Curia.] 

S*  C.  but  it  it  only  a  reference  to  Br.  Grants,  pU  5* 

^  59^  J        [3-  E'^]  ^^  ^  ™^^^  grants  a  common  to  me  for  mj  oittle  obU 
^'  cunque  averia  fua  ierint,  if  the  grantor  at  the  tim  of  the  granCi 

or  after ^  feeds  his  cattle  in  anf  pkce^  the  grantee  may  have  commMi 

ther^  alfo.     9  H.  6.  36.] 
Bt.  Com-  [4.  [And']  upon  fuch  grant  of  common  nbicunque  averia  of 

clta's.*  c!'    *'^^  grantor  ierint ;  if  the  gratttor  puis  his  cattk  in  Ins  garden^  m 
^nt  for  the    ^  ^^  ^^^j  ^^  grantee  may  put  his  cattle  ib^ie  alib«    9  H-  <* 

opinion  re-      36,  ]  . 

1^8  to  Br.       ^ 

Grants,  pi.  5.  which  cites  9  H*  6.  8.  P.  ^y  Babblngton  actordlngly. 

f^m^^  \  [5«  [But^  if  the  grant  be  of  common  ubicunque  averia  fui 
^  Foi^  404. ,  ierint,  2nd  the  grantor  dies  s   juare^  nvhether  the  grantee  Jkail  ham 

~''         common  after  his  death,     9  H,  6,  36.] 
Br.  Grants,        [(J.  If  one-  man  grants  common  to  another  for  all  bis  cattle 
oH?6.Xp.  ^l^^^"gl^out  bis  tnanor^    ytt.  he  cannot  common  in  the  garden  of  the 
by  Babbing-  grantor  parcel  of  the  manor,  but  only  in  fuch  places  Habere  a  man 
g°' "    .  •"  of  common  right  ought  to  common,     9  H,  6,  j6,J 

grant  is  not  any  reftraint  to  the  wades  or  con^mons,  het  the  gr^tee  ^ay  clain^  common,  in  any  part 
of  the  manor,  without  pleading  that  it  was  waftp  or  common.  Agreed  by  Croke  and  Berkley,  cseteri^ 
jufticiariis  abientlbus>  auid  judgQKjkt  accordingly.  Cro.  C.  599.  pi.  ao.  Midi.  16  Car.  B.  R* 
^(linger's  cafe. 

« 

7*  Note,   per  Fitaherbert,  there  is  A  diverfity  hetrnteeu^  cmnmm 

for  certain  beajls^  and  pafture  for  his  beafts  ;  for  if  I  grant  to  joi$ 

fa/lure  for  certain  beafts  in  my  manor j  IJhall  appoint  you  mxhere 

you  fhall  ha^^e  it  j  but  if  I  grant  to  you  common  for  certain  beafts  in 

•  Orfe,  IS    my  manor,  youjlall  *  have  it  per  my  isf  per  touty  and  it  was  agreed 

^pm-  ^eo.)     that  [pnecipe]  quod  reddat  fies  of  pafture^/or  tyjo  oxen^  but  e  cMtrc^ 

clearly  per  Fitzh.  ol  common  for  t%po  beafisy  becaufe  by  hin| 

[pnecipej  quod   reddat  never  lies  of  qommoBt     Br,  Common^ 

ph  2.  cifes  27  H*  8.  12* 

8.  If  a  man  grants  certain  lands  to  one  com  communia  in  amnk 
(us  terris  fuis^  &c.  and  does  not  epeprefs  any  place  certain^  he  fliall 
have  common  in  all  his  lands  wblc)^  h^  paA  at  the  t^c  Qf  the 
grant,    r.N,]5.  |8q,  ^G], 


Commotv  Bs^ 

* 

(U)    Commoa  in  Grofs  by  Grant     In  what  Time 

it  is  to  be  taken. 

[|i.  tF   a  man  grants  common  to  me  guandocwtque  a^neriajua  Tttzii. 

^  ierinty  the  grantee  ihall  not  haye  common,  but  when  the  ^°""'^» 
cattle  pf  the  grantor  are  m  the  conunon.    9  H.  0«  36.  Guria.]      s.  c— ^ 

S*  P*  and  cites  S.  C.  ■  So  diat  ifAfhrwardt  tie  grantor  has  no  heafis^  the  grantee  fluli  not  bats 
l^ODmoa}  pec  Martlot  <|iio<i  fait  concemim*     Bt>  Grams,  pi.  5.  cUet  9  H.  6.  »S.  C.  cUcd  bf 

Hobarc  Ch.  J.   that  if  the  grantor  employs  the  land  to  tUlage,  or  lets  it  lie  fre(bt  the  grantee  bas  no 

remedy,  and  fays  that  fo  is  the  book  of  17  £•  3«  26.  Hob.  40.  in  pi.  47. S-  C.  cited  Cro.  0.599. 

in  pl»  20.  and  Berkley  J.  £iid«  that  the  claufa  of  quandocunque  averia  fua  ivriot  is  void,  becaufii 
jt  reftruns  all  the  cflfed  of  the  grant ;  for  if  the  grantor  will  not  put  his  cattle  in,  the  grantee  ihali  i»- 
ver  have  his  common  ;  but  Crool^e  J.  held  the  rdiraint  goad>  bfcaufe  this  is  not  a  tatal  reibaint,  .4b 
modus  &  conventio  vincunt  legem  j  and  it  is  hot  intendible  that  the  grantor  would  totally  forbear  to  put 
in  his  cattle  to  defraud  the  grantee  c^  his  common.  ■  i  Rep.  87.  a,  cites  St  C.  that  this  is  modus 

fiooationis,  and  the  grantee  ihall  not  have  common  but  in  this  manner. 

^  C599] 

2.  Where  a  man  grants  comrmnfor  10  heajls  a  year  in  D,  and  B"^-  I'amour 

he  does  not  take  comvciDTi  by  tivo  yearsj  he  Jball  not  put  in  2ohcz{is  Jfc.^'t'"! 

f/:e  2^  y^y  ^^^  ^*^  ^^  eiloversj  fuel^  hayj  &c«    Br*  Common,  cites  s.cl 

pi.  4,  cites  27  H.  6,  10,  --Fitzh. 

^  CommoOy 

pL  6.  cites 

(X)    Common.    Seifm.  |5X' 

8.  C. 

[i.     A  tortious  ufer  oi  common  cannot  put, him  in  feifin.     45 
"  Ed,  3.  25.  b.  26.  22  AfT.  84.] 
[2.  Asy  the  commoner  cannot  gain  feifin  by  cattle  which  he  •  Br.  Com- 
Q^s,  for  fuch  ufcr  ianotlawfuU    *  45  E.  3*  25,  b.  f  22  AfT.  84.  "^^'ll'll" 

CuTia,]  Br.  ' 

SeiHn,  pl.  5* 
cites  S.  C.  \  Br.  Cominon»  pl*  41  •  (40.)  cites  S.  C— — Fitsh.  Aflife,  pl.  2s8.  cites  S.  C« 

[3.  Soy  he  cannot  gain  feifin  by  the  ufer  of  his  tenants  at  willy  X  Br.  Com^ 

being  his  fervants,  with  their  cattle  by  his  command  in  his  name;  ^^"'sVc* 

for  their  ufer  with  their  cattle  is  tortious.     J  45  E.  3.  25.  b. Br. 

i  22  AfT.  84.  f^me  cafe.]  Seifin,pL5. 

§  Br.  Common,  pl.4i*  (40.)  cites  S.  C.         '     Fitgh.  Aflife,    pi.  228.  cites  S.  C The 

ufer  of  common  by  tenants  at  will  {hall  be  a  feifin  to  him  in  reverfion  to  have  an  aihfe,  if  !he  or  his  te- 
nant at  will  be  after  dilturbed  to  ufe  the  common.     F.  N.  B.  180.  (I). 

[4,  But  if  the  commoner  hath  no  cattle^  and  fo  takes  the  cattle  ||  Br.  Seifin, 

ff  another y  and  the  tertenant  delivers  feifin  to  the  commoner y  and  is  ^  c^^l' p* 

frefent  when  the  cattle  are  put  />i,  and  he  ajfents  to  the  ufer  and  by  Thorpe,' 

I  cutting  in,   or  commands  hiin  fo  to  do;    ^his  is  a  good  feifin. 
I  45  E,  3.  7,6.  22  AfT.  84.  per  Thorpe.J 

[5.  Sd>  if  the  commoner  hath  no  cattle,  he  may  take  feifin  by  ffBr.Com- 

the  cattle  of  another y  and  chafe  them  back  prejently ;   for  the  continu-  ^t°"'/.  c?' 

ance  is  tortious,  and  this  is  a  good  feifin.     f  45  E.  3.  26.  per  &s.p.  by 

Thorpe}  but  jBro.  Commoner^  ^  5^-  L^^y^J  cjuaere  pf  this,   and  ^^.rpc, and 


•  . ..  »    » 
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